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CHAIRMAN FESMIRE: At t h i s time, w e ' l l go on the 

record. This i s a s p e c i a l meeting o f the New Mexico O i l 

Conservation Commission. The date i s Thursday, A p r i l 2, 2009. 

The purpose of t h i s Commission meeting i s t o address 

an issue t h a t ' s come up i n the P i t Rule, which i s Case 

No. 14292. 

Before we do t h a t , we do have a couple of 

housekeeping matters, the f i r s t of which i s the minutes of the 

p r i o r meeting h e l d on March 12, 2009. The recor d should 

r e f l e c t t h a t a l l three commissioners are present, Commissioner 

B a i l y , Commissioner Olson, and Commissioner Fesmire. As such, 

we have a quorum. 

And w i t h t h a t , I'm going t o ask the Commissioners i f 

they've had an o p p o r t u n i t y t o look over the se c r e t a r y ' s 

p r e p a r a t i o n of the minutes of the March 12, 2009 meeting. 

COMMISSIONER BAILEY: Yes, I have, and I move t h a t we 

adopt them. 

COMMISSIONER OLSON: I ' l l second t h a t . 

CHAIRMAN FESMIRE: A l l those i n favor of adopting the 

minutes as presented by the s e c r e t a r y of the March 12, 2009, 

meeting s i g n i f y by saying aye. 

COMMISSIONER BAILEY: Aye. 

COMMISSIONER OLSON: Aye. 

CHAIRMAN FESMIRE: Aye. The re c o r d should r e f l e c t 

t h a t the adoption was unanimous. The minutes w i l l be signed by 
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the Chairman and conveyed t o the s e c r e t a r y . 

At t h i s time, the Commission w i l l c a l l Case 

No. 14292, the A p p l i c a t i o n of the New Mexico O i l Conservation 

D i v i s i o n f o r Adoption of Amendments t o Rule 19.15.17, the P i t 

Rule Statewide. 

Before we begin i n t h i s case, the recor d should 

r e f l e c t t h a t the Commission may and probably w i l l take n o t i c e 

of a l l p r i o r proceedings before the Commission i n t h i s matter 

and the n o t i c e of the recor d i n t h i s matter. 

Also, before we begin, we do have a housekeeping 

matter. But before we do t h a t , I'm going t o ask the a t t o r n e y s 

t o enter t h e i r appearances, please. 

MR. BROOKS: May i t please the Commission, I'm David 

Brooks, a s s i s t a n t general counsel, Energy, Minerals and N a t u r a l 

Resources Department of the State of New Mexico, appearing f o r 

the New Mexico O i l Conservation D i v i s i o n . 

CHAIRMAN FESMIRE: Thank you, Mr. Brooks. 

MS. FOSTER: Ka r i n Foster, on b e h a l f of the 

Independent Petroleum A s s o c i a t i o n of New Mexico. 

MR. CARR: May i t please the Commission, my name i s 

W i l l i a m T. Carr from the Santa Fe o f f i c e of Holland & 

Hart, LLP. We're e n t e r i n g our appearance today f o r the 

New Mexico O i l and Gas A s s o c i a t i o n , the I n d u s t r y Committee, 

which i s comprised of B u r l i n g t o n O i l and Gas Company, LP, 

Chesapeake Operating, ConocoPhillips Company, Devon Energy 
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C o r p o r a t i o n , Dugan Production Corporation, Energen Resources 

Cor p o r a t i o n , E. J. Simmons, I n c . , W i l l i a m s Production Company, 

and XTO Energy I n c . 

I also want t o note a separate appearance f o r 

ConocoPhillips because I i n t e n d t o c a l l one witness f o r Conoco. 

MR. HISER: Mr. Chairman, members of the Commission, 

E r i c k Hiser w i t h the f i r m o f Jorden B i s c h o f f & Hiser, 

co-counsel on the I n d u s t r y Committee, which I w i l l not reread. 

CHAIRMAN FESMIRE: Welcome back, Mr. Hiser. We 

thought we had seen the l a s t of you. 

MR. CARR: We were hoping t h a t was h i s l a s t 

appearance. 

CHAIRMAN FESMIRE: Are there any other appearances? 

MR. FREDERICK. Good morning, Mr. Chairman, 

Commissioner. My name i s Bruce F r e d e r i c k . I'm here w i t h the 

New Mexico Environmental Law Center. We represent the O i l and 

Gas A c c o u n t a b i l i t y P r o j e c t . 

MS. BELIN: Good morning, Mr. Chairman, members of 

the Commission. My name i s L e t t y B e l i n . I'm here on behal f of 

the New Mexico C i t i z e n s f o r Clean A i r & Water. But I'm unable 

t o -- I w i l l be i n and out today. I can't be here d u r i n g the 

whole hearing. 

Dr. Neeper i s here, so I j u s t want t o c o n f i r m t h a t he 

has w r i t t e n a u t h o r i z a t i o n , and he has before cross-examined, 

and I expect him to do cross-examination today. 
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CHAIRMAN FESMIRE: Okay. The recor d should r e f l e c t 

t h a t your pr e - h e a r i n g statement contained the necessary 

a u t h o r i z a t i o n f o r Dr. Neeper t o act f o r the o r g a n i z a t i o n . 

MS. BELIN: Thank you. 

CHAIRMAN FESMIRE: Are the r e any ot h e r appearances? 

Okay. With t h a t , we do have one housekeeping matter. 

Ms. Foster, you f i l e d your proposed changes w i t h your 

pre - h e a r i n g statement, which was f i v e days l a t e . Do you have a 

reason t h a t t h a t occurred? 

MS. FOSTER: No, I don't. 

CHAIRMAN FESMIRE: With t h a t , we're going t o have t o 

s t r i k e your proposed changes i n the pre-hearing statement. I t 

was c o r r e c t l y f i l e d , but your proposed changes were f i v e days 

l a t e , so we're going t o s t r i k e t h a t . 

MS. FOSTER: I t i s p a r t of my pre - h e a r i n g statement. 

CHAIRMAN FESMIRE: But the recor d should r e f l e c t t h a t 

i t was not f i l e d i n a t i m e l y manner. 

MS. FOSTER: Okay. 

CHAIRMAN FESMIRE: Mr. Brooks, do you have an opening 

statement? 

MS. FOSTER: A c t u a l l y , before we move on, 

Mr. Chairman, I have a question on a statement you made 

e a r l i e r . 

You s t a t e d t h a t t h i s case number i s 14292. And you 

made the statement t h a t n o t i c e o f p r i o r -- t h a t you were 
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a d v i s i n g the p a r t i e s t h a t p r i o r proceedings i n t h i s matter 

would be p a r t of the case. And I j u s t want t o make sure t h a t I 

understand. The P i t Rule i s under a d i f f e r e n t case number, 

which i n t h a t case i s i n l i t i g a t i o n . And t h e r e was q u i t e a b i t 

of testimony i n t h a t case t h a t c o u l d be p o s s i b l y r e l e v a n t t o 

t h i s case since t h i s i s an amendment t o t h a t r u l e . 

CHAIRMAN FESMIRE: The Commission has the a b i l i t y t o 

take n o t i c e of any p r i o r proceedings. And what we were doing 

i s n o t i f y i n g the -- we do have the a b i l i t y t o do t h a t , and we 

may be r e q u i r e d t o do i t . 

MS. FOSTER: Okay. And i f , i n f a c t , you decide t o 

take n o t i c e of any of the p r i o r proceedings, meaning under the 

d i f f e r e n t case number, w i l l the a t t o r n e y s be n o t i f i e d of which 

p o r t i o n of t h a t p r i o r case should be taken i n t o c o n s i d e r a t i o n 

as p a r t of t h i s case? 

CHAIRMAN FESMIRE: The a t t o r n e y s are being n o t i f i e d 

now t h a t we take n o t i c e of any or a l l of the p r i o r proceedings 

i n t h i s matter. 

MS. FOSTER: Okay. Thank you. 

CHAIRMAN FESMIRE: Mr. Brooks? 

MR. BROOKS: Mr. Chairman, members of the Commission, 

I w i l l make a b r i e f opening statement. 

One housekeeping matter: The r u l e 3.12. - - n o --

r u l e , yes. Rule 3.12.C(1) r e q u i r e s t h a t a d d i t i o n a l copies of 

the e x h i b i t s be made a v a i l a b l e a t the hearing. U n f o r t u n a t e l y , 
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I f o r g o t about t h a t r u l e u n t i l about 8:30 t h i s morning, so the 

members of the Environmental Bureau are u p s t a i r s making 

a d d i t i o n a l copies of the e x h i b i t s . So I do not have the 

e x h i b i t s ready t o s t a r t the proceeding u n t i l they f i n i s h . I 

thought they would be through by t h i s time. Their i n s t r u c t i o n s 

are t o b r i n g them down as soon as copies are made. 

Subject t o t h a t , I w i l l proceed w i t h my opening 

statement. And h o p e f u l l y , since my opening statement i s going 

t o be very s h o r t , h o p e f u l l y , o t her people w i l l have opening 

statements t o f i l l the time u n t i l the e x h i b i t s a r r i v e . 

CHAIRMAN FESMIRE: Mr. Brooks, w i l l the e x h i b i t s be 

a v a i l a b l e on the p r o j e c t o r ? 

MR. BROOKS: Some of them w i l l . And what we can do 

i s i f we want t o go ahead w i t h Mr. Jones' testimony -- h i s 

testimony i s on the PowerPoint on the s l i d e s -- i f we have t o 

do t h a t , I w i l l c a l l Ms. Duran-Saenz on some p r e l i m i n a r y 

matters. 

And I only have paper copies of the e x h i b i t s t h a t I 

w i l l i n t r o d u c e through her. But her testimony can be taken at 

any time i f i t pleases the Commission. 

CHAIRMAN FESMIRE: Okay. Well, l e t ' s proceed w i t h 

your opening statement, and w e ' l l see i f the others want t o 

give t h e i r opening statements or reserve i t . And then w e ' l l 

cross t h a t b r i d g e i f we have t o . 

MR. BROOKS: Very good. My opening statement i s 
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going t o be extremely b r i e f . 

Mr. Chairman, members of the Commission, t h i s i s 

going t o be, h o p e f u l l y , a much b r i e f e r proceeding than the 

ordeal we went through back i n 2007 and the e a r l y p a r t of 2008 

about p i t s . And I am sure you remember w e l l how d i f f i c u l t i t 

was t o l i s t e n t o and d i g e s t a l l that- testimony and come up w i t h 

a r u l e t h a t we could operate under i n New Mexico. 

That r u l e went i n t o e f f e c t on June the 16th of 2008. 

We have had almost a year's experience w i t h t h a t r u l e since 

then. And, of course, as one might, I t h i n k , reasonably expect 

w i t h a n y t h i n g t h a t e x t ensive and complicated, we have come t o 

the c onclusion a f t e r working under t h a t r u l e f o r almost a year 

t h a t i n c e r t a i n respects, perhaps, i t i s somewhat s t r i c t e r than 

i t needed t o be i n order t o p r o t e c t the environment. 

The D i v i s i o n remains w h o l l y committed t o the 

p r o t e c t i o n o f New Mexico's f r e s h water and other environmental 

resources; however, I b e l i e v e the testimony we i n t e n d t o submit 

t h i s morning w i l l support the p r o p o s i t i o n t h a t r e l a x a t i o n of 

c e r t a i n p r o v i s i o n s of Part 17 as i t was adopted i n 2008 w i l l 

continue t o be s u p p o r t i v e w i t h those r e l a x a t i o n of those 

p r o v i s i o n s . I t w i l l continue t o be s u p p o r t i v e , p r o t e c t i v e of 

freshwater and the environment. 

Now, not a l l of the p r o v i s i o n s are r e l a x a t i o n s . 

That's the main tone o f i t ; however, there are c e r t a i n t h i n g s 

t h a t have been t i g h t e n e d up, s p e c i f i c a l l y , i n regard t o 
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below-grade tanks. We have agreed t h a t c e r t a i n -- the t h r u s t 

of our p r o v i s i o n about below-grade tanks i s t h a t some 

cat e g o r i e s o f below-grade tanks, according t o some e x i s t i n g 

designs t h a t are i n use i n the i n d u s t r y , do not have t o be 

r e t r o f i t t e d w i t h i n f i v e years as pro v i d e d i n the r u l e , but may 

continue t o be used so long as they demonstrate i n t e g r i t y . 

Mr. Jones' testimony w i l l g i v e you the d e t a i l s . 

However, on the other hand, we have decided t h a t an 

operator who i s s e l l i n g a f a c i l i t y or t r a n s f e r r i n g a f a c i l i t y 

t o another operator w i l l have t o r e t r o f i t or replace or close 

any nonconforming below-grade tanks at the time of t h a t sale or 

t r a n s f e r . This was not a p r o v i s i o n t h a t i s found i n Part 17 as 

i t c u r r e n t l y e x i s t s . 

So on the one hand, we are a l l o w i n g a d e f i n e d 

category of nonconforming below-grade tanks t o go past the f i v e 

years p r o v i d e d i n the e x i s t i n g r u l e . Others s t i l l remain under 

the f i v e - y e a r r u l e . I t depends on the design of the tank. 

And as I say, Mr. Jones w i l l e x p l a i n a l l t h a t . I 

don't understand i t myself, even though he's exp l a i n e d i t t o me 

thr e e times. Maybe you a l l are more t e c h n i c a l l y competent than 

I . So h o p e f u l l y y o u ' l l understand i t . 

There's some ca t e g o r i e s of nonconforming below-grade 

tanks t h a t , i n s t e a d of being r e q u i r e d t o be r e t r o f i t t e d w i t h i n 

f i v e years as the c u r r e n t r u l e p r o v i d e s , w i l l be okay t o leave 

as long as they provide i n t e g r i t y u n t i l the sale or t r a n s f e r of 
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the f a c i l i t y . There are others t h a t remain under the f i v e - y e a r 

r e s t r i c t i o n . 

But a l l below-grade, a l l nonconforming below-grade 

tanks regardless w i l l have t o be r e t r o f i t t e d or replaced a t the 

time of sale of a f a c i l i t y . So there's some loosening, some 

t i g h t e n i n g . This i s an adjustment. 

Present r u l e r e q u i r e s t h a t on below-grade tanks t h a t 

records be kept f o r f i v e years on below-grade tanks; t e s t 

records. This w i l l be extended. Now, under the proposed r u l e , 

the records must be kept f o r the l i f e of t h a t tank. This 

a p p l i e s not only t o tanks t h a t are grandfat h e r e d as I 

described, but i t also a p p l i e s t o conforming tanks and new ones 

t h a t are c o n s t r u c t e d . 

There i s also a change i n c e r t a i n t r a n s i t i o n a l 

p r o v i s i o n s . Some nonconforming f a c i l i t i e s , p r ovided they are 

r e g i s t e r e d w i t h OCD, the time t o apply t o have them p e r m i t t e d 

or t o have t h e i r permits m o d i f i e d as the present r u l e r e q u i r e s 

i s going t o be extended under the proposed r u l e i f i t i s 

adopted. 

Those are the p r o v i s i o n s t h a t , I t h i n k , are probably 

not the b i g g e s t focus of i n t e r e s t here, the ones I've described 

so f a r . I wanted t o describe those f i r s t , though, t o get them 

out of the way. They're more complicated. 

But the big g e s t p r o v i s i o n we're l o o k i n g a t today i s 

probably going t o be the focus of most of the d i s c u s s i o n , and 
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t h a t i s the change i n the c h l o r i d e l i m i t s . Now, the c h l o r i d e 

l i m i t s have a r a t h e r i n t e r e s t i n g h i s t o r y . Because the O i l 

Conservation D i v i s i o n proposed a much hi g h e r c h l o r i d e l i m i t f o r 

deep-trench b u r i a l a t c l o s u r e of tanks t h a t the Commission 

ended up adopting, t h e r e was a t r a d e o f f t h e r e because the 

D i v i s i o n also proposed t h a t deep-trench b u r i a l be p r o h i b i t e d 

except i n areas w i t h i n 100 miles — or t h a t are more than 

100 miles from a d i s p o s a l f a c i l i t y . 

The Commission decided not t o adopt the proposal t h a t 

deep-trench b u r i a l o n l y be allowed more than 100 miles from a 

d i s p o s a l f a c i l i t y , b u t , presumably, there's some s o r t of a 

t r a d e o f f f o r t h a t . The Commission also adopted a much s t r i c t e r 

c h l o r i d e standard f o r the waste contents t h a t could be i n c l u d e d 

i n the deep-trench b u r i a l . 

We are asking the Commission t o r e v i s i t the waste 

deposal standard f o r waste -- or the waste content standard f o r 

c h l o r i d e s i n deep-trench b u r i a l . We are not asking the 

Commission t o r e v i s i t the other waste c r i t e r i a f o r waste t h a t 

can be deposed of f o r deep-trench b u r i a l , only the c h l o r i d e 

standard. 

And we are asking, b a s i c a l l y , t o go back t o what the 

D i v i s i o n o r i g i n a l l y proposed w i t h o u t the 100-mile r a d i u s 

l i m i t a t i o n . We b e l i e v e t h a t although the evidence w i l l 

support -- although the evidence w i l l suggest t h a t the standard 

we propose w i l l not exclude f o r e v e r the p o s s i b i l i t y of some 
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contamination of groundwater, we nevertheless b e l i e v e we're 

t a l k i n g i n the range o f thousands of years, and we t h i n k the 

evidence w i l l support t h a t . And we b e l i e v e t h a t u n c e r t a i n t i e s 

i n v o l v e d i n thousands of years are such t h a t we can say w i t h 

confidence t h a t the standard t h a t we are proposing now w i l l 

p r o t e c t groundwater i n New Mexico f o r the foreseeable f u t u r e . 

Thank you. 

CHAIRMAN FESMIRE: Ms. Foster, do you have an opening 

statement? 

MS. FOSTER: I do. Members of the Commission --

a c t u a l l y , would you l i k e me t o stand? 

CHAIRMAN FESMIRE: Sure. 

MS. FOSTER: Members of the Commission, on behal f of 

the Independent Petroleum A s s o c i a t i o n , I'm here on t h i s case. 

And f i r s t and foremost, I ' d l i k e t o thank the Governor and the 

Commission f o r t a k i n g the time t o review t h i s case and t o 

consider amendments t o t h i s case. 

As you know, we d i d go through a r a t h e r l e n g t h y 

hearing process, and you d e l i b e r a t e d f o r many days. A f t e r the 

l a s t h earing, Mr. Brad Jones and Mr. Wayne Price and 

Commissioner Fesmire t r a v e l e d around the s t a t e and d i d s e v e r a l 

t r a i n i n g sessions f o r operators on the P i t Rule. Those 

p r e s e n t a t i o n s took a whole day t o review the P i t Rule and t o 

t a l k t o operators and i n d u s t r y concerning the i m p l i c a t i o n s o f 

the P i t Rule. 
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Since t h a t time, there have been many r e v i s i o n s or 

g u i d e l i n e s t h a t have been issued by the OCD s t a f f t o i n d u s t r y 

as i t p e r t a i n s t o t r y i n g t o f o l l o w the requirements of the 

Rule 17 t h a t was passed l a s t year. We are very g r a t e f u l t h a t 

we're here f o r these amendments and t o t a l k about these 

changes; however, and as i n d i c a t e d i n my pre-hearing statement, 

which was not accepted by the Commission because I d i d f i l e i t 

l a t e — 

CHAIRMAN FESMIRE: Ms. Foster, can I c o r r e c t you? 

Your p r e - h e a r i n g statement, insomuch as i t conformed t o the 

r u l e s , was accepted. What wasn't accepted and what was 

s t r i c k e n was the proposed changes t o the r u l e . 

MS. FOSTER: Okay. But the document t h a t I submitted 

was p r e - h e a r i n g comments. 

CHAIRMAN FESMIRE: Okay. 

MS. FOSTER: So i f I could ask f o r the indulgence of 

the Commission, I ' d l i k e t o put those on the recor d a t t h i s 

time as j u s t comments on my review o f the r u l e and where I 

t h i n k t h a t we should go based on the Governor's press release 

and the s p e c i f i c statements t h a t he made and the i n t e n t i o n of 

where he t h i n k s t h a t the O i l Conservation D i v i s i o n and 

Commission should go w i t h t h i s r u l e . 

S p e c i f i c a l l y , the Governor made a statement and a 

recommendation t h a t he would l i k e t o a s s i s t i n d u s t r y , 

s p e c i f i c a l l y , on the c h l o r i d e l e v e l s , i n order t o al l o w f o r 
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o n - s i t e deep-trench b u r i a l . And the request t h a t I would make 

i s t h a t i f t h e r e i s an ex p o n e n t i a l change i n the c h l o r i d e 

l e v e l s based on the HELP model and the MULTIMED model as we're 

going t o hear i n t h i s testimony, then I would ask the 

Commission, r e s p e c t f u l l y , t o also consider whether there should 

be a change i n some of the other c o n s t i t u e n t l e v e l s ; 

s p e c i f i c a l l y , the WQCC 3103 standards. 

I f those remain a t the standards t h a t you imposed i n 

Rule 17, then the change i n c h l o r i d e l e v e l s does not a s s i s t the 

operators i n the way t h a t I t h i n k the Governor intended. I 

would also r e s p e c t f u l l y ask f o r the Commission, since t h e r e was 

dis c u s s i o n o f f the recor d w i t h OCD s t a f f t h a t i n d u s t r y had not 

asked f o r exceptions or taken the o p p o r t u n i t y t o come before 

the Commission or the D i v i s i o n do ask f o r exceptions under 

Rule 17, f o r you as a Commission t o look at the reason why 

those exceptions have not been requested. 

And I would submit t h a t the reasons t h a t those 

haven't been requested i s because the standards are j u s t too 

high. There's r e a l l y too much of a time p e r i o d delay f o r 

o p e r a t o r s . There's too many a d m i n i s t r a t i v e - t y p e burdens t h a t 

are put on operators i n the exceptions process t h a t i s 

c u r r e n t l y i n the r u l e . 

And, again, I would r e s p e c t f u l l y ask t h a t you look a t 

the exceptions process, and, again, since the Governor d i d 

s t a t e i n h i s press release t h a t he would l i k e t o have operators 
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and the OCD work w i t h operators t o ask f o r those exceptions so 

t h a t we can continue t o operate under the r u l e , t h a t you 

consider those exceptions. 

And then, f i n a l l y , I would ask t h a t since t h e r e had 

been q u i t e a b i t of g u i d e l i n e s t h a t had been released by the 

D i v i s i o n concerning s p e c i f i c a l l y the below-grade tank issue up 

no r t h , t h a t the g u i d e l i n e s t h a t had been released by the 

D i v i s i o n be absorbed i n t o the amendments t o t h i s r u l e so t h a t 

e v e r y t h i n g i s c o n s i s t e n t . 

Having an operator operate under Rule 17 w i t h 

g u i d e l i n e s t h a t might stay c o n t r a r y -- be a c o n t r a r y d i r e c t i o n 

t o operators r e a l l y doesn't make sense i n terms of a p o l i c y 

d e c i s i o n . And as the Commission, you are being asked t o make a 

p o l i c y d e c i s i o n . 

A l l I would ask f o r i s t h a t , you know, the g u i d e l i n e s 

and d i r e c t i o n t h a t ' s been o f f e r e d by the OCD t o i n d u s t r y be 

absorbed i n t o t h i s r u l e , since we are t a k i n g the time t o amend 

the r u l e t o make i t as e q u a l l y p r o t e c t i v e of the environment, 

but also so t h a t operators can continue t o operate i n 

New Mexico. 

Thank you. 

CHAIRMAN FESMIRE: Mr. Carr? 

MR. CARR: I'm going t o reserve my opening statement. 

CHAIRMAN FESMIRE: Mr. Hiser? 

MR. HISER: He speaks f o r both o f us. 
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CHAIRMAN FESMIRE: Okay. Bruce? 

MR. FREDERICK: I don't r e a l l y have an opening 

statement. I j u s t want t o , on the re c o r d -- t o the e x t e n t 

Ms. Foster i s asking the Commissioner t o consider s e t t l e m e n t 

conferences or the Governor's d e s i r e here, I would o b j e c t t o 

anythi n g l i k e t h a t being entered i n t o the recor d except t o show 

t h a t the d e c i s i o n i s a r b i t r a r y and c a p r i c i o u s and not based on 

science and data. 

We j u s t heard t h a t the camel's nose i s i n the t e n t , 

so t o the e x t e n t t h a t you want t o do away w i t h c h l o r i d e 

standards, you are going t o be asked s h o r t l y , and maybe i n t h i s 

h e aring, t o do -- also do away w i t h 3103A standards as w e l l and 

probably more standards. 

Thank you. 

CHAIRMAN FESMIRE: Ms. Belin? 

MS. BELIN: Mr. Chair, members of the Commission, 

New Mexico C i t i z e n s f o r Clean A i r & Water doesn't have an 

opening statement. I j u s t wanted t o note t h a t one concern we 

had, which was t h a t we haven't been able t o see any pre-hearing 

statements other than the one by OCD. And Dr. Neeper went up 

to OCD today t o look a t the pre-hearing statements and was t o l d 

t h a t he wasn't able t o do so. And we o b j e c t t o t h a t process 

because i t makes i t d i f f i c u l t f o r us t o p a r t i c i p a t e w i t h o u t 

having seen people's pre-hearing statements. 

MS. FOSTER: For the recor d --
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CHAIRMAN FESMIRE: Hang on. 

Thank you, Ms. B e l i n . 

Ms. Foster? 

MS. FOSTER: Just f o r the re c o r d , I d i d m a i l i t t o 

Ms. B e l i n as w e l l as Dr. Neeper. And I can provide my 

A f f i d a v i t of Service, i f necessary, t o the Court. I understand 

Dr. Neeper d i d accept i t . But, again, counsel d i d have copies 

of those statements. So they were aware t h a t I was going t o be 

p u t t i n g t h i s i n the record. 

CHAIRMAN FESMIRE: Mr. Brooks, do you have a couple 

of witnesses t h a t need t o be sworn? 

MR. BROOKS: I have t h r e e witnesses t o be sworn. 

CHAIRMAN FESMIRE: I f you would ask them t o stand? 

[Witnesses sworn.] 

CHAIRMAN FESMIRE: Mr. Brooks, would you c a l l your 

f i r s t w i t ness, please. 

MR. BROOKS: Yes. I b e l i e v e someone brought a p i l e 

of paper. I b e l i e v e t h a t was probably my e x h i b i t s . Where are 

they? 

THE WITNESS: They're back there i n the back. 

MR. BROOKS: I f members of the p u b l i c want t o have 

them, t h e r e are e x t r a copies here. 

And f o r the record, Dr. Neeper and Ms. B e l i n , I w i l l 

at the f i r s t break give you an o p p o r t u n i t y t o review the copies 

of the other pre-hearing statements from my f i l e . 
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Well, since I do not seem t o have here the e x h i b i t 

f o r Ms. Duran-Saenz' testimony, w e ' l l take t h a t up i n a minute 

or a t a l a t e r time. At t h i s time, I ' l l c a l l Brad Jones. 

CHAIRMAN FESMIRE: Okay. Mr. Jones, you've been 

p r e v i o u s l y sworn. 

THE WITNESS: Yes. 

BRAD A. JONES 

a f t e r having been f i r s t d u l y sworn under oath, 

was questioned and t e s t i f i e d as f o l l o w s : 

DIRECT EXAMINATION 

BY MR. BROOKS: 

Q. Good morning. 

A. Good morning. 

Q. Would you s t a t e your name, please, f o r the 

reco r d . 

A. Brad Jones. 

Q. And how are you are employed? 

A. I'm an environmental engineer f o r the O i l 

Conservation D i v i s i o n Environmental Bureau. 

Q. And were you one of the people who was i n v o l v e d 

i n d r a f t i n g the proposed r u l e s t h a t have been submitted as 

E x h i b i t No. 1 i n t h i s proceeding or the proposed r u l e changes 

t h a t have been submitted as E x h i b i t .1 i n t h i s proceeding? 

A. Yes. 

Q. Have you made a study of these r u l e s and the 
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i m p l i c a t i o n s of the proposed changes? 

A. Yes. 

Q. And, Mr. Jones, have'your c r e d e n t i a l s been 

submitted and made a p a r t o f the recor d i n Case No. -- w e l l , I 

don't have the case number r i g h t here before me, but i n the 

previous P i t Rule hearing t h a t occurred i n 2007? 

A. Yes. 

MR. BROOKS: Mr. Chairman, and members of the 

Commission, i n the i n t e r e s t of time, I w i l l submit Mr. Jones. 

Since you have i n d i c a t e d t h a t you w i l l take 

a d m i n i s t r a t i v e n o t i c e of the previous record, I ' l l submit 

Mr. Jones as an expert based on h i s previous q u a l i f i c a t i o n s . 

I f you wish me t o take him through h i s education and 

experience though, I w i l l do so. 

CHAIRMAN FESMIRE: Ms. Foster, do you have any 

obj e c t i o n ? 

MS. FOSTER: No o b j e c t i o n . 

MR. CARR: No o b j e c t i o n . 

MR. HISER: No o b j e c t i o n . 

MR. FREDERICK: No o b j e c t i o n . 

MS. BELIN: No o b j e c t i o n . 

CHAIRMAN FESMIRE: Seeing no o b j e c t i o n , Mr. Jones' 

c r e d e n t i a l s w i l l be so accepted. 

Mr. Brooks? 

Q. (By Mr. Brooks): Okay. Mr. Jones, i s E x h i b i t 
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No. 4 -- no, 5, I b e l i e v e i t i s -- i s E x h i b i t No. 5, which has 

been o f f e r e d i n t h i s case, i s t h a t your resume? 

A. Yes. 

Q. And i s t h a t a c u r r e n t and c o r r e c t h i s t o r y of your 

education and experience? 

A. Yes, i t i s . 

Q. Okay. Very good. 

Mr. Jones, you are aware from the previous proceeding 

of how we have g e n e r a l l y operated i n these proceedings. 

I n s t e a d of going through e v e r y t h i n g by questi o n and answer, we 

ask the witness simply t o make a p r e s e n t a t i o n , s u b j e c t t o being 

i n t e r r u p t e d from questions by myself or from members of the 

Commission as the case may be. 

So w i t h t h a t , are you prepared t o present the 

m a t e r i a l s t h a t you have prepared w i t h regard t o t h i s r u l e ? 

A. Yes, I am. 

Q. You may proceed. 

A. I guess today I'm going t o be speaking about 

these proposed amendments t h a t we're making changes t o the 

c u r r e n t r u l e , 19.15.17, of the a d m i n i s t r a t i v e code. 

MS. FOSTER: Mr. Commissioner, I'm s o r r y . I s t h i s an 

e x h i b i t t h a t you're r e f e r r i n g to? 

THE WITNESS: Yes. 

MS. FOSTER: I don't have a copy of t h a t e x h i b i t , 

Mr. Brooks. 
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MR. BROOKS: Which e x h i b i t i s t h a t ? 

MS. FOSTER: The PowerPoint p r e s e n t a t i o n Mr. Jones i s 

working o f f of r i g h t now. 

MR. BROOKS: May I approach counsel? 

CHAIRMAN FESMIRE: You may. 

MS. FOSTER: E x h i b i t 6. Thank you, s i r . 

Q. (By Mr. Brooks): Before you s t a r t your 

p r e s e n t a t i o n though, I d i d f o r g e t t o -- I mentioned t h a t 

E x h i b i t 1 i s — I b e l i e v e I asked you about E x h i b i t 1. I s 

E x h i b i t 1 the proposed changes t h a t OCD wants t o make t o the 

e x i s t i n g r u l e ? 

A. I s i t p a r t of the a p p l i c a t i o n ? 

Q. Yes. 

A. Yes. 

Q. And i s E x h i b i t 2 a copy of the e n t i r e r u l e w i t h 

the proposed changes r e d - l i n e d or l i n e d ? 

A. Yes. 

Q. Okay. You may -- and E x h i b i t 6 i s your 

PowerPoint p r e s e n t a t i o n , c o r r e c t ? 

A. Yes, i t i s . 

Q. You may proceed. 

A. The three concepts I'm going t o discuss today, 

and Mr. Brooks already k i n d of summarized some of these, are 

l i s t e d up on the board here. 

The f i r s t one i s going t o be addressing below-grade 
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tanks t h a t e x i s t e d p r i o r t o the e f f e c t i v e date of the r u l e , 

which was June 16, 2008, and our proposed amendments t o address 

those below-grade tanks so t h a t they may be r e t r o f i t t e d or 

closed upon f i l i n g a c l o s u r e , s a l e , or t r a n s f e r , and there's 

going t o be also some a d d i t i o n a l t h i n g s about r e c l a s s i f y i n g 

those tanks. 

The second concept I'm going t o be d i s c u s s i n g today 

j u s t b r i e f l y , and Mr. Hansen w i l l be p r o v i d i n g the d e t a i l s t o , 

w i l l be the change t o the c h l o r i d e standards f o r o n s i t e t r e n c h 

b u r i a l and the use of back c o n c e n t r a t i o n s w i t h t h a t . 

The l a s t concept would be the proposal t o extend the 

s u b m i t t a l dates f o r permit or pe r m i t m o d i f i c a t i o n s t o e x i s t i n g 

below-grade tanks and l i n e d permanent p i t s . 

So the f i r s t concept i s -- seems l i k e a simple one by 

l o o k i n g at t h i s . But i n order t o make a change t h a t would 

all o w most below-grade tanks nonconforming tanks t h a t e x i s t e d 

p r i o r t o June 14 t o r e t r o f i t t e d or closed upon f i n a l c losure or 

sale or t r a n s f e r , i n order t o make t h a t change throughout the 

r u l e , there's m u l t i p l e changes t h a t are r e q u i r e d t o address the 

issues w i t h t h i s p roposal. 

One of the t h i n g s we have t o do i s r e c l a s s i f y and 

i d e n t i f y which below-grade tanks would be granted a t a longer 

time f o r use. Since we c u r r e n t l y have two nonconforming 

c l a s s i f i c a t i o n s i n the r u l e , which are i d e n t i f i e d i n 

Paragraph (5) and ( 6 ) , Subsection I of Section 11 of the r u l e , 
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we had t o r e c l a s s i f y these and r e i d e n t i f y them. 

So i t allows c e r t a i n operators of below-grade tanks 

t o continue t o use t h e i r tanks i n s t e a d of them being r e q u i r e d 

t o close them or r e t r o f i t them w i t h i n the f i v e - y e a r time frame 

t h a t c u r r e n t l y e x i s t s . 

Q. Okay. Now, when you say " c e r t a i n o p e r a t o r s , " 

a c t u a l l y , i t ' s operators of c e r t a i n types of tanks. I t ' s not a 

category of operators, i t ' s a category of tanks. 

A. Well, i t i s a category of tanks, and i t would 

apply t o those o p e r a t o r s . 

Q. Okay. Go ahead. 

A. So these are the proposed amendments. The 

c u r r e n t language f o r Paragraph 5 of Subsection I of Section 11 

onl y address those below-grade tanks t h a t had s i d e w a l l s open 

f o r v i s u a l i n s p e c t i o n placed upon a n o n - s p e c i f i e d geomembrane. 

We've s t r u c k t h a t language because we're going t o be 

i n c l u d i n g c e r t a i n other tanks. And our c l a r i f y i n g p a r t i s 

going t o be i n Paragraph (6) of what those tanks are. We added 

some a d d i t i o n a l language j u s t f o r c l a r i f i c a t i o n t h a t i f you do 

have one of these nonconforming tanks t h a t you should be 

complying w i t h o p e r a t i o n a l requirements. 

We j u s t want t o make sure t h a t ' s c l e a r t o ensure t h a t 

operators understand t h a t . 

Q. Let's put t h i s a l i t t l e b i t i n con t e x t , 

Mr. Jones. Paragraphs (1) through (4) of Section 17.11 -- of 
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Section 11 of Rule 17 -- now, I'm not going t o say the 19.15 

because we a l l know t h a t every p a r t of the OCD r u l e s i s 19.15 

p o i n t something. And I'm not going t o say the 17 today because 

the P i t Rule i s a l l Part 17, c o r r e c t ? 

A. Yes. 

Q. Okay. Now, Section 11, we're d e a l i n g w i t h 

Paragraphs (1) through (4) i n Section 11. Do those paragraphs 

describe the c r i t e r i a t h a t a below-grade tank must meet t o be a 

conforming tank? 

MS. FOSTER: Mr. Brooks, I'm s o r r y . Rule 11 has 

Parts A through I . What s e c t i o n are we t a l k i n g about? 

MR. BROOKS: Section 11 of Part 17. 

MS. FOSTER: That's r i g h t , but below t h a t Part A i s 

general s p e c i f i c a t i o n s ; B i s t o p s o i l . Are you s p e c i f i c a l l y 

t a l k i n g about the below-grade tank s e c t i o n t h a t would be 

Section I? 

MR. BROOKS: Yes. 

MS. FOSTER: Okay. Thank you. 

Q. (By Mr. Brooks): Okay. Paragraph I --

Paragraphs (1) through (4) of Subsection I , are those the 

s p e c i f i c a t i o n s t h a t a below-grade tank must meet, g e n e r a l l y , t o 

conform t o the r u l e , Part 17? 

A. Yes. They address such t h i n g s as the m a t e r i a l i n 

which the tanks should be made out o f , proper c o n s t r u c t i o n of a 

subgrade, mechanisms t o prevent overflow or c o l l e c t i o n of storm 
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water run-on. And then, of course, (4) gives more d e t a i l s on 

how those tanks have t o be c o n s t r u c t e d . 

Q. Okay. 

A. So these would be an approved design under the 

r u l e , and you would have t o have a l l of those f e a t u r e s . 

Q. I n other words, t o be an approved design, i t has 

to comply w i t h Paragraphs (1) through (4) of 11.I? 

A. Yes. 

Q. Now, do Paragraphs (5) and (6) s t a t e exceptions 

f o r c e r t a i n types of e x i s t i n g below-grade tanks? 

A. Under the c u r r e n t r u l e ? 

Q. Under the c u r r e n t r u l e . 

A. Under the c u r r e n t r u l e , i t does s p e c i f y c e r t a i n 

exceptions o f operations or what time t o close or r e t r o f i t . 

Q. And t h a t would be s t i l l be t r u e under the new 

r u l e , but the c r i t e r i a w i l l be d i f f e r e n t , c o r r e c t ? 

A. Yes. 

Q. So you can -- i f you have an e x i s t i n g below-grade 

tank, you have t o meet (1) through ( 4 ) , unless you're taken out 

of (1) through (4) by e i t h e r (5) or ( 6 ) , c o r r e c t ? 

A. Yes. 

Q. And t h a t would s t i l l be t r u e under the new ru l e ? 

A. Yes. 

Q. But under the new r u l e , the c r i t e r i a f o r meeting 

(5) and (6) w i l l be somewhat changed? 
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A. Yes. There would be tanks t h a t are c u r r e n t l y 

under (6) t h a t w i l l be placed up under Paragraph ( 5 ) . 

Q. Okay. Go ahead w i t h your p r e s e n t a t i o n . 

A. And j u s t f o r c l a r i f i c a t i o n , Subsection A of 

Section 11 are general requirements; some do apply t o 

below-grade tanks. They s t i l l w i l l apply t o those below-grade 

tanks. 

So c u r r e n t l y under Paragraph ( 5 ) , we've s t r u c k t h i s 

t o not l i m i t the a p p l i c a t i o n of t h i s nonconforming tank, the 

d e s c r i p t i o n t o apply t o only those w i t h s i d e w a l l s open f o r 

v i s u a l i n s p e c t i o n and placed upon an u n s p e c i f i e d l i n e r . 

We do have t o add a c l a r i f y i n g statement under the 

new Paragraph ( 6 ) . Paragraph (6) used t o s t a t e t h a t i t d i d n ' t 

comply w i t h (4) -- or Paragraphs (1) through ( 4 ) , which are, 

you could say the conforming designs or approved designs do not 

comply w i t h Paragraph ( 5 ) . Now t h a t we've g e n e r a l i z e d ( 5 ) , 

we're s p e c i f y i n g i n (6) what i t a p p l i e s t o . 

So what we're s p e c i f y i n g f o r the ones t h a t would 

r e q u i r e t o be r e t r o f i t t e d or closed w i t h i n f i v e years would be 

a s i n g l e - w a l l e d tank where any p o r t i o n of t h a t s i d e w a l l was 

below the ground surface and not v i s i b l e . And t h a t would be 

v i s i b l e f o r i n s p e c t i o n . 

Once again, we have added language t o n o t i f y these 

operators t h a t they should be complying w i t h o p e r a t i o n a l 

requirements. 
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Q. Okay. Now, Paragraph (6) i s the paragraph t h a t 

r e q u i r e s c l o s u r e w i t h i n f i v e years? Closure or r e t r o f i t w i t h i n 

f i v e years? 

A. Yes. Under the c u r r e n t r u l e , i t r e q u i r e s t h a t , 

and under t h i s p r o v i s i o n , i t would a l s o . 

Q. Yeah. And Paragraph (5) does not r e q u i r e the 

clo s u r e w i t h i n f i v e years. I t only r e q u i r e s t h a t they 

remain -- t h a t the i n t e g r i t y be maintained, c o r r e c t ? 

A. Yes. Paragraph (5) allowed operators of these 

nonconforming tanks t o continue t o operate u n t i l i n t e g r i t y 

f a i l e d w i t h t h a t tank. And a t t h a t time, they would be 

r e q u i r e d t o r e t r o f i t . 

Q. So there i s a category of below-grade tanks t h a t 

under the e x i s t i n g r u l e has t o be closed w i t h i n f i v e years, but 

under the new r u l e does not have t o be closed w i t h i n f i v e 

years, c o r r e c t ? 

A. Yes. 

Q. And what i s t h a t category o f tanks? How do you 

describe those? 

A. Well, I ' l l get t o t h a t i n my p r e s e n t a t i o n here. 

So t o give some background -- w e l l , i f you don't 

mind, I ' l l get t o t h a t . 

CHAIRMAN FESMIRE: A good witness should always 

c o n t r o l h i s lawyer. 

THE WITNESS: I t ' s i n the p r e s e n t a t i o n . So, you 
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know, the question i s , what does a l l t h i s mean? 

Once again, operators of below-grade tanks 

c o n s t r u c t e d and i n s t a l l e d p r i o r t o June 15th, which was the 

e f f e c t i v e date of the r u l e , and have s i d e w a l l s open f o r v i s u a l 

i n s p e c t i o n may continue t o operate u n t i l the i n t e g r i t y f a i l s or 

u n t i l a sale or t r a n s f e r , a t which time the ope r a t o r s h a l l 

r e t r o f i t t h a t below-grade tank. 

They don't n e c e s s a r i l y have t o close i t i f they have 

i t r e t r o f i t t e d -- j u s t f o r c l a r i f i c a t i o n . 

Q. A l l r i g h t . And u n l i k e the present r u l e , they 

don't have t o have i t l i n e d ? 

A. There's not a l i m i t a t i o n t o a l i n e r being present 

up under those tanks. 

Q. And under the present r u l e , they would have t o 

have a l i n e r , or they would have t o close i t w i t h i n f i v e years? 

A. Yes. There would be an u n s p e c i f i e d l i n e r beneath 

those tanks. 

Q. Okay. 

A. I t also means t h a t o n ly operators of below-grade 

tanks c o n s t r u c t e d and i n s t a l l e d p r i o r t o the e f f e c t i v e date 

t h a t have s i n g l e w a l l s and have a p o r t i o n of the tank s i d e w a l l s 

below the surface and i t ' s not v i s i b l e would be r e q u i r e d t o 

r e t r o f i t the tanks t o comply w i t h an approved design or close 

t h a t tank w i t h i n f i v e years, or i f i n t e g r i t y f a i l s , or u n t i l 

sale or t r a n s f e r , whichever occurs f i r s t . 

PAUL BACA PROFESSIONAL COURT REPORTERS 

500 4th S t r e e t , NW, Su i t e 105, Albuquerque, NM 87102 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

32 

Of course, the language t h a t we put a t the bottom of 

each of these paragraphs, those p r o v i s i o n s a l s o s p e c i f y t h a t 

the operator must comply w i t h o p e r a t i o n a l requirements. 

Q. Now, the d i f f e r e n c e between (5) and (6) under the 

new r u l e i s b a s i c a l l y going t o be whether or not any p o r t i o n of 

the s i d e w a l l i s v i s i b l e ? Whether the e n t i r e s i d e w a l l i s 

v i s i b l e f o r the i n s p e c t i o n or whether a p o r t i o n o f i t i s 

obscured; i s t h a t c o r r e c t ? 

A. Yes, t h a t would --

Q. I f a l l of the s i d e w a l l i s open f o r i n s p e c t i o n , 

then you're under (5)? 

A. Yeah. 

Q. I f a p o r t i o n of the s i d e w a l l i s obscured, then 

you're under (6) --

A. Yes. 

Q. - - w i t h a nonconforming tank. And, of course, i f 

you --

A. Well, l e t me c l a r i f y . I t would have t o be a 

s i n g l e w a l l tank. 

Q. I f i t ' s double-walled w i t h leakage p r o t e c t i o n , 

i t ' s a conforming tank --

A. Yes. 

Q. -- so i t ' s not under e i t h e r (5) or ( 6 ) , c o r r e c t ? 

A. E x a c t l y . 

Q. Okay. So you have a nonconforming tank, a l l o f 
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the s i d e w a l l s are v i s i b l e , you're under ( 5 ) , you do not have t o 

close w i t h i n f i v e years, c o r r e c t ? 

A. Yes. 

Q. I f you have a nonconforming tank, any p o r t i o n of 

the s i d e w a l l i s obscured by the d i r t coming up ag a i n s t i t , then 

you have a nonconforming tank -- i f i t ' s a nonconforming tank, 

s i n g l e w a l l nonconforming tank, and you're under (6)? 

A. Yes. Or new proposed ( 6 ) , yes. 

Q. And you do have -- t h i s i s under proposed r a t h e r 

than a c t u a l , then i n t h a t case, you do have t o close w i t h i n 

f i v e years? 

A. Or r e t r o f i t i t . 

Q. Ri g h t . And i n e i t h e r case, you have t o close 

sooner i f the tank demonstrates a l a c k of i n t e g r i t y ? 

A. A b s o l u t e l y . 

Q. Okay. Continue. 

A. Just f o r some background, I know we've gone 

through the P i t Rule b e f o r e , but I j u s t wanted t o get t o t h i s 

t h i n g . 

We t a l k e d about conforming, nonconforming, or 

approved designs type t h i n g s . I wanted t o give some examples 

of what i s an approved design and what i s not. 

Under the c u r r e n t r u l e , there's c e r t a i n t h i n g s t h a t 

have t o be complied w i t h . The general design aspect i s 

addressed under Paragraph ( 4 ) . There's what we r e f e r t o as the 
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(4) (a) design, and the (4)(a) design says you have t h i s whole 

s i d e w a l l s -- i t can be a s i n g l e - w a l l e d tank. 

There's a s i x - i n c h l i f t t h a t ' s r e q u i r e d , an automatic 

s h u t o f f t h a t ' s r e q u i r e d , and a manual s h u t o f f . And there's a 

s p e c i f i e d l i n e r beneath. That s p e c i f i e d l i n e r has t o be e i t h e r 

30 m i l f l e x i b l e PVC or 60 m i l HDPE, which i s a High Density 

Polyethylene l i n e r or e q u i v a l e n t . 

You can have g r a v e l underneath t o r a i s e t h a t tank, 

but the b i g t h i n g i s t h a t you have t o have your l i n e r i n s t a l l e d 

i n such a manner t h a t you can see i f i t ' s l e a k i n g , which means 

i t would c o l l e c t water a t one end. 

The other f a c t o r s here t h a t have been shown here i s 

t h a t t h e r e should be a proper subgrade r i g h t here, a foundat i o n 

so you don't puncture t h a t l i n e r . You also have the surface 

r u n - o f f , run-on c o n t r o l s , which would prevent surface water 

from coming i n t o and being c o l l e c t e d i n t h i s area. The 

automatic s h u t o f f i t s e l f would c o n t r o l o v e r f l o w . And, of 

course, you know, we d i d n ' t put any specs on the tank, but the 

tank would have t o be r e s i s t a n t t o what i t ' s h o l d i n g , plus the 

re s i s t a n c e t o damage from s u n l i g h t . 

Another v e r s i o n o f t h i s would be the use of I-beams 

t o achieve the s i x - i n c h l i f t here. Once again, the automatic 

s h u t o f f , the manual s h u t o f f , the run-on c o n t r o l s , the s p e c i f i e d 

l i n e r , and the v i s i b l e s i d e w a l l s , t h i s i s what we consider 

examples of the (4)(a) design. 
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There's another approved design, which i s the (4)(b) 

design, which i s the double-walled tank w i t h leak d e t e c t i o n . 

So t h i s i s j u s t an example of a form of leak d e t e c t i o n where 

you may have a sensor down a t the bottom and an alarm t h a t may 

go o f f . I always laugh a t t h i s because t h i s i s the best 

below-grade tank you can have because there's no pipes going t o 

i t , so n o t h i n g can get i n t o i t . So i t ' l l never l e a k . 

This i s another example of what could be considered a 

(4)(b) design, and t h a t ' s a tank w i t h i n a tank-type of design. 

Once again, you would have the outer tank, and then you would 

have the primary tank. I n t h i s case, they r a i s e d the primary 

tank o f f the bottom so i f i t d i d leak from the bottom t h a t i t 

could be determined t h a t i t was l e a k i n g . 

Once again, i t ' s a t the p o i n t where i t ' s above the 

e x i s t i n g grade somewhat so surface run-on i s not an issue, and 

then i t would have some type of screen at the top. 

Q. Now, a l l these designs are conforming designs. 

A. These are conforming designs under the c u r r e n t 

r u l e . This p a r t i s not going t o change. These are examples of 

what p o s s i b l e tank designs could be submitted f o r compliance. 

Q. Okay. 

A. So the c u r r e n t 1(5) design, which we're proposing 

t o change here, once again, t h i s i s the c u r r e n t c o n d i t i o n s . 

We're l o o k i n g at the s i d e w a l l s open f o r v i s u a l i n s p e c t i o n . 

I t ' s placed upon a geomembrane l i n e r . Once again, t h a t 
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geomembrane l i n e r i s n o n - s p e c i f i e d , so i t could be a 20 m i l , 

low l i n e a r d e n s i t y p o l y e t h y l e n e or any type of geomembrane 

l i n e r . I t doesn't have t o meet the 30 m i l f l e x i b l e PVC or the 

60 m i l HDPE requirements. 

And, once again, i t wouldn't s a t i s f y those approved 

designs, the conforming designs, and c u r r e n t l y the operator i s 

not r e q u i r e d t o equip or r e t r o f i t t h a t below-grade tank as long 

as i t demonstrates i n t e g r i t y . 

Q. And here we're t a l k i n g about a tank t h a t has the 

s i d e w a l l s v i s i b l e and has a l i n e r ? 

A. Yes. Once again, they wouldn't have -- once 

again, i f the tank doesn't demonstrate i n t e g r i t y here, t h a t 

they would have t o remove t h a t tank and replace i t w i t h one 

t h a t does conform w i t h the approved designs. 

And, you know, there's a statement here -- and t h i s 

w i l l go back i n t o some of our other changes -- but some of 

these tanks c u r r e n t l y may not be p e r m i t t e d . Well, a t the time 

of the r u l e , they probably wouldn't have been p e r m i t t e d because 

we changed the d e f i n i t i o n o f a below-grade tank. So some of 

these tanks may r e q u i r e a p e r m i t . 

Some may have been p e r m i t t e d but do not meet the 

conforming designs, so they were r e q u i r e d t o submit a permit 

m o d i f i c a t i o n t o b r i n g up the design. So when the i n t e g r i t y 

does f a i l , they have t h a t design approved so they can make t h a t 

r e t r o f i t . Once again, these are examples of t h i s , what I r e f e r 
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to as an i n t e r i m design. Because you can continue t o operate 

t h i s -- and t h i s i s under the c u r r e n t r u l e , f o r c l a r i f i c a t i o n 

here -- you can continue t o operate t h i s u n t i l you have an 

i n t e g r i t y issue. 

So, once again, v i s i b l e s i d e w a l l s , nonconforming 

l i n e r , i t could have f e a t u r e s of an approved design or a 

performing design, but i f i t doesn't have them a l l , i t doesn't 

q u a l i f y . So th e r e could be a s i x - i n c h l i f t w i t h an u n s p e c i f i e d 

l i n e r , but i f i t d i d n ' t have the automatic s h u t o f f and other 

f e a t u r e , manual s h u t o f f , i t wouldn't be an approved design. 

Under our c u r r e n t r u l e , the change t h a t would occur 

here t h a t would make i t d i f f e r e n t i s t h a t those two designs 

would s t i l l e x i s t . What i t would t o i s add other types of tank 

designs t h a t are c u r r e n t l y under (6) now, and t h a t would be a 

tank w i t h v i s i b l e s i d e w a l l s but no l i n e r . 

Once again, v i s i b l e s i d e w a l l s , maybe a s i x - i n c h l i f t , 

no l i n e r , i t would i n c l u d e other v a r i a t i o n s of t h a t . The key 

t h i n g i s the v i s i b l e s i d e w a l l s . 

Q. Okay. I f i t has v i s i b l e s i d e w a l l s and i t has a 

l i n e r , i t ' s under (5) now? 

A. Yes. 

Q. I f i t has v i s i b l e s i d e w a l l s and i t has no l i n e r , 

i t i s under (6) now, but w i l l be under (5) under the new r u l e ? 

A. Yes. 

Q. And t h a t i s the c r i t e r i a I was asking about when 
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you stopped me a minute ago. Those are the category of tanks 

t h a t has v i s i b l e s i d e w a l l s and no l i n e r --

A. Yes. 

Q. -- moves from (6) t o (5)? 

A. Moves from (6) t o ( 5 ) . 

Q. The e f f e c t o f moving from (6) t o (5) i s what? 

A. I'm sorry? 

Q. The e f f e c t of moving i t from (6) t o (5) i s what 

as t o those tanks? 

A. The e f f e c t o f moving i t ? I t would a l l o w 

operators t o continue t o operate these tanks u n t i l they have an 

i n t e g r i t y issue or u n t i l they p l a n t o s e l l or t r a n s f e r those. 

Q. Whereas, under present r u l e under ( 6 ) , they'd 

have t o close or r e t r o f i t i n f i v e years? 

A. Yes. 

Q. Thank you. 

A. So the c u r r e n t 1 ( 6 ) , which Mr. Brooks was g e t t i n g 

a t , the c u r r e n t r u l e (6) s a i d , w e l l , i t wasn't an approved 

design or a conforming design, and i t wasn't one of these 

designs proposed under the o r i g i n a l Paragraph ( 5 ) , which would 

be t h a t v i s i b l e s i d e w a l l s and nonconforming l i n e r underneath, 

once again, the c u r r e n t 1(6) says, w e l l , you got t o r e t r o f i t 

these or close them w i t h i n f i v e years of the e f f e c t i v e date, 

which i s June 16, 2008. 

And, of course, i f they don't demonstrate i n t e g r i t y , 
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you would have t o e i t h e r close or r e t r o f i t a t t h a t time. Once 

again, a l o t of these tanks were not p e r m i t t e d under the 

previous Rule 50. They are r e q u i r e d t o be p e r m i t t e d now. Some 

of them may j u s t r e q u i r e a perm i t m o d i f i c a t i o n . 

So under the c u r r e n t r u l e , once again, y o u ' l l see 

t h i s design here w i l l be going t o the new (5) under the c u r r e n t 

r u l e , i f considered i t ' s one of those tanks, t h a t something has 

to be done w i t h i n t h i s f i v e - y e a r time frame. 

Once again, t h i s i s another one where there's v i s i b l e 

s i d e w a l l s t h a t shows t h a t these are designs c u r r e n t l y under the 

1 ( 6 ) . And, of course, you have the s i n g l e - w a l l design where 

u n f o r t u n a t e l y s i d e w a l l i s not v i s i b l e which i s t h e r e now, and 

t h a t w i l l remain under the proposed change. 

Q. So the top two diagrams are examples of tanks 

t h a t we propose t o move from (6) -- from (6) t o (5) --

A. Yes. 

Q. -- c o r r e c t ? 

A. Yes. 

Q. And they don't have t o -- under our proposal, 

they would not have t o be closed i n f i v e years? 

A. Unless there's a sale or a t r a n s f e r or i f 

i n t e g r i t y f a i l s , no, they wouldn't. 

Q. E x a c t l y . Now, the bottom diagram i s one t h a t 

w i l l stay under (6) under our proposal, r i g h t ? 

A. Yes. I was going t o show t h a t i n the next s l i d e . 
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Q. I t w i l l have t o be closed i n f i v e years i n any 

case? 

A. Yes. 

Q. And may need t o be closed sooner, b u t never 

longer than f i v e years? 

A. Closed or r e t r o f i t t e d . 

Q. Right. 

A. So t h i s i s the example of -- and t h e r e may be 

more i f we've got s i n g l e - w a l l e d tanks w i t h double bottoms. 

They're s t i l l s i n g l e - w a l l e d . There's v a r i a t i o n s of t h i s design 

t h a t c o u l d f a l l up under t h i s , but t h i s i s the s i m p l i f i e d 

v e r s i o n of i t . This w i l l remain i n ( 6 ) . 

And what I've done, a l l these s l i d e s are over here 

j u s t f o r reference. The top two -- or the top fo u r are the 

approved designs. Once again, t h i s one r i g h t here i s the 

c u r r e n t design f o r 1 ( 5 ) . This shows you what t h a t change w i l l 

do and i n c l u d e . This i s the c u r r e n t f o r ( 6 ) , and t h i s shows 

you the proposed language w i l l r e c l a s s i f y t h a t and leave t h a t 

one type of design l e f t . 

So t h a t ' s j u s t something t o look a t . These are 

s l i d e s we j u s t went through, so j u s t sometimes i t ' s e a s i e r t o 

see them a l l up f r o n t i n one view i n g . 

So, you know, the question i s : What's the i n t e n t 

behind t h i s amendment? Well, what we're t r y i n g t o do i s allo w 

these operators t h a t were p r o a c t i v e i n i n s t a l l i n g a design t h a t 
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allows a l a r g e r p o r t i o n of the tank t o be i n s p e c t e d the 

o p p o r t u n i t y t o continue t o operate these tanks u n t i l e i t h e r the 

i n t e g r i t y becomes an issue or they have a s e l l or t r a n s f e r o f 

these tanks. 

The b e n e f i t of t h i s i s t h a t allows them t o defer 

these costs i n s t e a d of having t o make plans t o address these 

tanks w i t h i n a f i v e - y e a r p e r i o d . They can d e f e r these costs by 

c o n t i n u i n g t o operate them u n t i l a c t i o n i s r e q u i r e d under the 

r u l e . So t h a t should a s s i s t them i n accomplishing t h i s task 

but also t o be able t o do b e t t e r p l a n n i n g on the r e t r o f i t of 

these tanks and take care of them as time p e r m i t s . 

Of course, we have these other tanks t h a t make i t --

you could say they were designed and c o n s t r u c t e d t o -- w e l l , 

e i t h e r they d i d n ' t o b t a i n the permits or they were i n s t a l l e d i n 

such a manner t h a t they d i d n ' t comply w i t h the e x i s t i n g r u l e , 

Rule 50. Rule 50 only had one design. The design was t h a t i t 

was secondary containment and leak d e t e c t i o n . 

I f these tanks are s i n g l e - w a l l e d , they may have a 

double bottom, but i t ' s s t i l l not secondary containment because 

i f the s i d e w a l l s leaked, the bottom containment would not 

capture any leaks from the side of those w a l l s . So we're 

t r y i n g t o get these tanks up t o speed because there's more of a 

chance of release from these tanks i f i n t e g r i t y f a i l s . 

So, once again, we're l e a v i n g them under the (6) t h a t 

they were o r i g i n a l l y placed up under when the Commission 
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e s t a b l i s h e d the r u l e . So we're not r e a l l y -- what we're making 

sure i s t h a t those tanks get addressed. 

So w i t h t h i s change, w i t h t h i s r e c l a s s i f i c a t i o n of 

these tanks, there are t h i n g s t h a t need t o be considered. And 

p a r t of t h i s was the monthly i n s p e c t i o n recordkeeping. Since 

we have tanks t h a t c ould be i n o p e r a t i o n f o r 20-plus years 

because they don't have an i n t e g r i t y issue and the operator has 

not come t o a p o i n t where they want t o s e l l or t r a n s f e r these 

tanks, we need t o extend the recordkeeping requirements t o see 

what issues e x i s t w i t h the tanks. 

So what we've done i s extended the recordkeeping p a r t 

w i t h the monthly i n s p e c t i o n s t o the l i f e of each tank. And i f 

you n o t i c e here, i t used t o be f i v e years. Now we're saying --

we're l i n k i n g i t t o the l i f e of t h a t tank. 

Q. Now, Mr. Jones, does t h i s apply t o conforming as 

w e l l as nonconforming tanks? 

A. Yes, i t does. 

Q. So i t a p p l i e s t o the tanks t h a t are d e f i n e d i n 

11.1(1) through (4) as w e l l as those i n the 11.1(5) and 

11.1(6)? 

A. Yes. 

Q. Okay. 

A. So what does t h i s mean? Once again, the 

recordkeeping p e r i o d w i l l be l i n k e d t o the l i f e of the tank 

i n s t e a d of a f i v e - y e a r p e r i o d . As Mr. Brooks j u s t s t a t e d , 
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these conforming tanks, the operators of these conforming tanks 

and nonconforming tanks would also have t o -- i t would be 

l i n k e d t o both scenarios, meaning t h a t you have the approved 

design or the nonconforming design, you w i l l s t i l l have t o do 

t h a t , t o ma i n t a i n t h a t r e cord. 

Now, f o r the nonconforming designs, t h i s monthly 

i n s p e c t i o n r e c o r d would have t o be kept u n t i l t h a t tank i s 

replaced or p r o p e r l y r e t r o f i t t e d or closed. And a t t h a t time, 

of course, t h a t recordkeeping l i n k e d t o t h a t tank would not 

have t o be maintained because the tank doesn't e x i s t anymore. 

And i f you d i d replace a tank, the recordkeeping would begin a 

new record f o r t h a t new tank. 

The i n t e n t of t h i s i s t h a t what we want t o do i s make 

sure t h a t we want t o address t h i s category of below-grade tanks 

t h a t the operator was o r i g i n a l l y r e q u i r e d t o r e t r o f i t or close 

w i t h i n the f i v e years t h a t now have the p o t e n t i a l t o be a c t i v e 

and remain i n s e r v i c e u n t i l i n t e g r i t y f a i l s . We want t o make 

sure t h a t we are able t o assess t h i s tank through i t s l i f e i n 

case there's issues t h a t develop through t h a t time. 

What i t does, i t creates a h i s t o r y w i t h t h a t 

below-grade tank. And the importance of t h i s h i s t o r y i s t h a t 

i f t h i s tank demonstrates issues where there's m u l t i p l e 

f a i l u r e s -- l e t ' s say they have i n t e g r i t y issues. Right now 

they can't. And i f they have i n t e g r i t y issues, they have t o 

replace i t . 
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But l e t ' s say i t ' s a new tank or k i n d of a 

nonconforming tank where they want t o r e p a i r something and 

reuse i t . I f i t has a h i s t o r y of m u l t i p l e r e p a i r s being 

performed i n the same place a t the same time or p e r i o d i c a l l y , 

and they're making the same r e p a i r t o the same tank, we can 

come i n and say, "You know, i t ' s time t o replace t h a t tank." 

We'll have t h a t h i s t o r y . I f you keep i t f o r f i v e 

years, you may miss t h a t o p p o r t u n i t y t o make t h a t assessment 

w i t h t h a t tank. And i t goes w i t h the conforming tanks t h a t we 

have i n the ground now t h a t may have already been i n o p e r a t i o n 

since the previous r u l e or p r i o r t o t h a t . I mean, we've had 

tanks out th e r e f o r s e v e r a l years now. 

Now we're going t o be able t o assess the h i s t o r y of 

t h a t tank and t o see i f i t i s time f o r t h a t tank t o be 

replaced. Because the f a i l u r e i s o c c u r r i n g i n the same place. 

And you're making the same r e p a i r every time. And so, i f we 

t h i n k i t ' s c r e a t i n g some type of imminent t h r e a t or danger, 

under the c u r r e n t r u l e s we have an o p t i o n t o say i t ' s time t o 

replace t h a t tank and put a new one i n because the r e p a i r s 

aren't c u t t i n g i t . 

So we want t h a t o p t i o n . And the only way we can do 

t h a t i s t o have a h i s t o r y , a recorded h i s t o r y . I f we l i n k i t 

to f i v e years, t h a t puts l i m i t a t i o n s on two f a i l u r e s t h a t 

occurred d u r i n g the previous recordkeeping and i s not 

documented anymore. Those records could be gone. But i f we 
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r e q u i r e d them t o continue t o keep t h a t record, w e ' l l know every 

f a i l u r e t h a t occurs w i t h t h a t tank. 

So another t h i n g t h a t goes back t o t h i s recordkeeping 

p o r t i o n and the change of the r e c l a s s i f i c a t i o n of those tanks 

i s t h a t we want t o make sure i t ' s c l e a r t h a t the operator 

understands what they need t o do t o address issues when th e r e 

i s an i n t e g r i t y f a i l u r e or release associated w i t h a 

below-grade tank t h a t doesn't comply w i t h the conforming 

designs. 

So we put language i n s i d e t h e r e , and t h i s creates a 

m u l t i t u d e of t h i n g s . We cr e a t e d two p r o v i s i o n s : One would be 

the new Paragraph (5) under 12.D. This i s o p e r a t i o n a l 

requirements f o r below-grade tanks. This b a s i c a l l y s t a t e s t h a t 

i f you don't meet the conforming design and you discover t h a t 

i t doesn't demonstrate i n t e g r i t y or t h a t develops any of the 

co n d i t i o n s i d e n t i f i e d i n (5)(a) of 12, which means, b a s i c a l l y , 

there's been some type of leak or p e n e t r a t i o n t h a t has occurred 

below the f l u i d surface or the f l u i d l e v e l of the tank, t h a t 

you need t o close t h i s below-grade tank pursuant t o clos u r e 

requirements p r i o r t o i n s t a l l i n g the new below-grade tank t h a t 

complies f o r your r e t r o f i t . 

What we're meaning w i t h t h i s i s t h a t you address t h a t 

release under the clos u r e p r o v i s i o n s . I t deals w i t h removal of 

the f l u i d s and any type of sludge m a t e r i a l t h a t may be present 

i n t h e r e , proper d i s p o s a l of t h a t , proper d i s p o s a l of the 
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e x i s t i n g tank i f need be. I t c o u l d i n c l u d e the t e s t i n g 

p r o t o c o l s t h a t are i d e n t i f i e d i n Section 13 under the cl o s u r e 

requirements. And the r e p o r t i n g of t h a t , we j u s t want t o make 

sure t h a t a proper assessment has been done beneath the tank, 

and we know t h a t the i n t e g r i t y has f a i l e d or a release has 

occurred. 

We also want t o make sure t h a t there's proper 

t r a c k i n g of a clo s u r e r e p o r t t h a t had been l i n k e d t o t h i s tank 

t o show t h a t i t was o f f i c i a l l y c losed -- or closed out before 

they put the new one i n . 

Q. Now, under t h i s r u l e i s i t t r u e t h a t once the 

i n t e g r i t y f a i l s , the operator no longer has the o p t i o n t o 

r e t r o f i t t h a t tank? They've got t o close i t ? 

A. They might be able t o u t i l i z e the tank i n the new 

r e t r o f i t design. What we don't -- and what I mean by t h a t i s 

l e t ' s say t h a t tank's i n t e g r i t y f a i l s . They could probably 

r e p a i r t h a t tank t o the e x t e n t t h a t they could maybe use i t as 

a secondary tank f o r a two-tank design. 

But what we want t o make sure i s t h a t they p u l l t h a t 

tank up and address the release underneath, not t o leave i t i n 

place and continue t o operate and not address any type of s p i l l 

or release caused by the o r i g i n a l tank. 

Q. Whereas, i f they chose t o -- w e l l , y o u ' l l go 

through t h a t anyway. I'm s o r r y . Go ahead. 

A. So we want t o make sure t h a t i f a release does 
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occur, i t ' s addressed under t h i s c o n d i t i o n . So I k i n d o f went 

through t h i s already. 

What does i t mean? We j u s t want t o make sure t h a t 

the operator i s r e q u i r e d t o assess and address a release p r i o r 

t o i n i t i a t i n g the below-grade tank r e t r o f i t r e p l a c i n g of the 

e x i s t i n g below-grade tank. We want t o make sure t h a t they 

f o l l o w the p r o v i s i o n s i d e n t i f i e d w i t h i n the c l o s u r e 

requirements t o make sure there's proper c l o s u r e and assessment 

and some type of n o t i f i c a t i o n as i n a r e p o r t t h a t i t was 

addressed i n t h a t f a s h i o n p r i o r t o i n i t i a t i n g the r e t r o f i t or 

replace. 

You know, they may not be allowed r i g h t now under the 

o p e r a t i o n a l requirements under t h a t -- I'm t r y i n g t o make sure 

I've got i t here -- but under the o p e r a t i o n a l requirements 

under Subsection A -- I t h i n k i t ' s number (5) -- i t says t h a t 

you can r e p a i r a tank or replace i t i f there's a leak. 

Well, the t h i n g s t h a t you need i n place, you need 

t h a t replacement design approved by us before you i n s t a l l i t . 

But we j u s t don't want p a r t i e s going out there and p u t t i n g i n 

tanks t h a t aren't approved. And the c u r r e n t r u l e addresses 

t h a t l a t e r on w i t h some of the t r a n s i t i o n a l p r o v i s i o n s about 

s u b m i t t i n g a permit or p e r m i t model f o r those t o address t h a t 

new r e t r o f i t design. 

So what we want here i s t o make sure t h a t t h e y ' r e not 

j u s t r e p a i r i n g these nonconforming tanks and c o n t i n u i n g t o 
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operate i t , because the r u l e says i f you have i n t e g r i t y 

f a i l u r e , you're supposed t o r e t r o f i t and b r i n g i t up t o the new 

design. 

So what we're t r y i n g t o do i s make sure t h a t occurs. 

Now, i t ' s not t o say, as I j u s t mentioned t o Mr. Brooks, t h a t 

you can p u l l t h a t o l d tank, r e p a i r i t , and use i t i n your new 

tank design i f i t ' s a p p l i c a b l e . Meaning t h a t i f t h a t tank, i f 

t h e r e was some type of leak t h a t formed from i t , you p u l l t h a t 

tank, and you r e p a i r i t , and you can use i t as a tank w i t h i n a 

tank design and use i t e i t h e r as -- i t would probably be more 

recommended t o use i t as a secondary containment r a t h e r than 

primary containment. 

So t h e r e are o p t i o n s t o reuse the tank i f i t ' s not 

too damaged t o the p o i n t where i t can't be used. So there's 

n o t h i n g saying they can't use t h a t . I j u s t wanted t o make sure 

i t ' s c l e a r t h a t they do have -- they may be allowed t o r e p a i r 

i t and reuse i t i n t h e i r new design. 

So the i n t e n t of t h i s amendment i s t o make sure t h a t 

t o i n f o r m these operators of these below-grade tanks t h a t were 

i n s t a l l e d before the e f f e c t i v e date t h a t do not comply w i t h the 

conforming design or the approved design, of t h e i r 

r e s p o n s i b i l i t y t o address issues i f the tank i n t e g r i t y f a i l s . 

I t also informs them t h a t i f they discover a leak 

t h a t they shouldn't be j u s t r e p a i r i n g t h a t tank, t h a t they 

should be addressing t h a t release and doing the proper 
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r e t r o f i t . And, of course, what we're t r y i n g t o do w i t h t h i s i s 

we're l o o k i n g a t , now, tanks t h a t would have been e i t h e r 

r e t r o f i t t e d or closed w i t h i n f i v e years addressed i n some form 

or f a s h i o n . 

We're making sure t h a t we pr o v i d e some type of 

environmental balance t h a t makes sure t h a t these tanks, these 

operators of these tanks are r e q u i r e d t o e i t h e r i n s t a l l an 

approved design or address t h a t release p r i o r t o the tank 

r e t r o f i t or replacement. We're not -- the idea i s not t o 

t r a n s f e r the burden of a release t o the next operator when they 

go t o close t h a t tank. 

So we don't want operators not addressing i t , and 

then when the new operator through sale or t r a n s f e r obtains i t 

ends up w i t h a contaminated area. So you shouldn't be 

t r a n s f e r r i n g your l i a b i l i t y over t o the new ope r a t o r s . 

Q. Okay. What you've been t a l k i n g about so f a r i s 

Paragraph (5) of 17.12.D, r i g h t ? 

A. Yes. 

Q. And t h a t a p p l i e s when i n t e g r i t y f a i l u r e i s 

discovered, c o r r e c t ? 

A. Yes. 

Q. Now, there are d i f f e r e n t requirements i f you 

r e p a i r or r e t r o f i t -- i f the operator chooses t o r e p a i r or 

r e t r o f i t p r i o r t o discovery of an i n t e g r i t y f a i l u r e . 

A. Yes. And t h a t ' s the next p r o v i s i o n t h a t we're 
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g e t t i n g . 

Q. And t h a t ' s Paragraph (6) of 17.12.D? 

A. Yes. 

Q. Okay. Go ahead. 

A. What we're proposing i s a p r o v i s i o n t h a t i f an 

operator i s p r o a c t i v e and they discover a release t h a t has 

occurred a t some p o i n t from previous operations maybe under 

previous r u l e s , t h a t we only r e q u i r e them t o r e p a i r t h a t tank 

at t h a t time and not address t h a t release -- t o address t h a t 

release i n a d i f f e r e n t f a s h i o n . 

I f they are being p r o a c t i v e i n doing a r e t r o f i t or 

replacement p r i o r t o a new release o c c u r r i n g -- and t h a t ' s what 

the language here i s addressing. What we've got here i s 

operators of below-grade tanks c o n s t r u c t e d and i n s t a l l e d p r i o r 

t o the e f f e c t i v e date. These are nonconforming tanks. When 

the operator equips or r e t r o f i t s t h a t e x i s t i n g tank t o comply 

w i t h the conforming designs or the approved designs, they're 

doing t h i s i n a p r o a c t i v e stance. 

I t ' s not where they are responding t o a relea s e , but 

they're j u s t upgrading t h e i r tanks t o meet the c u r r e n t 

standards, we're saying t h a t , yeah, they need t o v i s u a l l y 

i n s p e c t beneath t h a t tank d u r i n g the r e t r o f i t . They need t o 

document i f they're observing evidence of a p o t e n t i a l r e l e a s e . 

And we s p e c i f y the mechanism f o r t h a t documentation be on a 

C-141. 
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Then they have the o p p o r t u n i t y t o demonstrate t o us 

i f they t h i n k t h a t t h i s evidence of contamination i n d i c a t e s 

some type of imminent t h r e a t or not. And i f they can do t h a t , 

then they can -- i f they demonstrate t h a t doesn't c r e a t e some 

type of imminent t h r e a t , then they can continue w i t h the 

r e t r o f i t i f i t does. And t h i s goes back t o these are 

nonconforming tanks t h a t c u r r e n t l y may not have t o meet a l l the 

s i t i n g requirements. 

Meaning t h a t the s i t i n g requirements r e a l l y , 

c u r r e n t l y , apply t o new tanks. I t ' s the way the language i s 

w r i t t e n i n the r u l e . Because i t says, "You s h a l l not l o c a t e a 

below-grade tank i n these areas." 

These tanks already e x i s t , are already l o c a t e d . So 

c e r t a i n t h i n g s l i k e setbacks from water course and a l l t h a t may 

not be -- they may not meet the 200-foot setback from a water 

course or a 300-foot setback from a continuous f l o w i n g water 

course or have t o make the 50-foot s e p a r a t i o n of groundwater. 

But i f groundwater i s f i v e f e e t below t h i s tank and they 

discover t h i s contamination, then we may make them, you know, 

close t h a t tank under the cl o s u r e requirements because i t does 

create an imminent t h r e a t t o f r e s h water, p u b l i c h e a l t h , and 

the environment. 

I f i t ' s i n a f l o o d zone, a 100-year f l o o d zone, and 

prone t o f l o o d i n g , we may make them close t h a t tank a t t h a t 

time because i t has had a rele a s e . Usually, i f i t ' s i n a 
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f l o o d p l a i n , i t ' s probably close t o groundwater as w e l l . So 

those t h i n g s , t h i s imminent t h r e a t c h a r a c t e r i z a t i o n t h a t they 

need t o demonstrate t o us, th e r e may be s i t i n g issues t h a t make 

t h a t d e t e r m i n a t i o n i f i t i s an imminent t h r e a t or not. 

So we may r e q u i r e c l o s u r e t o those tanks i f t h a t i s 

necessary. I f not, and i t doesn't seem t o create an imminent 

t h r e a t , then we would allow them t o continue t h e i r r e t r o f i t or 

replacement t o b r i n g i t up t o the c u r r e n t approved design. 

So what does t h i s mean? I j u s t k i n d of went through 

a l l t h i s . This a p p l i e s t o operators t h a t are o p e r a t i n g 

nonconforming tanks. They are i n i t i a t i n g the r e t r o f i t or 

replacement p r i o r t o any type of i n t e g r i t y f a i l u r e or release, 

so they are being p r o a c t i v e . But we're r e q u i r i n g them t o look 

under those tanks, those e x i s t i n g tanks, t o see i f there's any 

issues t h a t need t o be addressed or have concerns w i t h us p r i o r 

t o i n i t i a t i n g t h a t r e t r o f i t or replacement and i n s t a l l i n g the 

new design. 

We're also r e q u i r i n g those operators i f t h e r e i s any 

evidence of a release t o document t h a t and then demonstrate t o 

us i f there's any type of imminent t h r e a t from t h a t release. 

And then i f t h a t evidence does demonstrate or the operator or 

the D i v i s i o n determines t h a t i t poses some type of imminent 

t h r e a t , then we're going t o r e q u i r e them t o close t h a t tank and 

address t h a t contamination p r i o r t o i n i t i a t i n g some type of 

r e t r o f i t or replacement. 
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So the i n t e n t here i s t o make sure t h a t operators of 

these nonconforming designs i n v e s t i g a t e beneath t h e i r tanks, 

make assessments, and probably address contamination beneath 

those, i f t h e r e i s contamination p r i o r t o i n i t i a t i n g any type 

of r e t r o f i t or replacement of t h a t e x i s t i n g tank. 

We're also a l l o w i n g operators t h a t are p r o a c t i v e i n 

doing those r e t r o f i t s before a f a i l u r e , i n t e g r i t y f a i l u r e , 

i ssue, or release occurs, we're a l l o w i n g them the o p p o r t u n i t y 

t o i n v e s t i g a t e underneath these e x i s t i n g tanks and address any 

contamination discovered -- maybe you cou l d say i n a les s 

s t r i n g e n t manner because i t ' s not c u r r e n t l y r e l e a s i n g . 

I t may be p r e e x i s t i n g , and we would look a t 

d i f f e r e n t -- you could say l o o k i n g a t i t a l i t t l e b i t 

d i f f e r e n t l y of what may pose i t t o be a imminent t h r e a t or 

under those type of c o n d i t i o n s r a t h e r than a cleanup standard 

c o n d i t i o n . We would be assessing w i t h a h o l i s t i c view on t h i s 

t o determine i f there's cause f o r concern or not and how i t 

should be addressed. 

Another t h i n g t h a t comes about w i t h the change of 

r e c l a s s i f i c a t i o n of the below-grade tanks i s t h a t i t creates a 

new c l a s s i f i c a t i o n i n which we have t o i d e n t i f y under the 

closu r e t i m e l i n e s f o r below-grade tanks. And w i t h the general 

concept t h a t c l o s u r e could be l i n k e d w i t h sale or t r a n s f e r o f 

ownership, we need t o address t h a t under the cl o s u r e t i m e l i n e 

requirements of Section 13. 
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Q. Okay. Mr. Jones, i s there any requirement under 

the present r u l e t h a t a nonconforming tank be r e t r o f i t t e d and 

replaced a t the time of sale or t r a n s f e r ? 

A. No. 

Q. So t h i s i s a new requirement? 

A. This i s a new requirement. 

Q. Does i t apply t o a l l nonconforming tanks or j u s t 

some nonconforming tanks? 

A. I t a p p l i e s t o a l l nonconforming tanks. 

Q. So i f you have a tank t h a t ' s under I -- 11.1(5) 

or under 11.1(6), and i t i s r e q u i r e d t o be closed -- and 

ac c o r d i n g l y i s r e q u i r e d t o be closed w i t h i n f i v e years, does i t 

have t o -- or closed or r e t r o f i t t e d -- does i t also have t o be 

closed or r e t r o f i t t e d p r i o r t o a sale or t r a n s f e r i f t h a t sale 

or t r a n s f e r occurs i n less than f i v e years? 

A. Yes. 

Q. And i f you have a tank t h a t ' s under 11.1(5), and 

i t can continue t o operate beyond the f i v e years, does i t s t i l l 

have t o be closed or r e t r o f i t t e d p r i o r t o a sale or t r a n s f e r ? 

A. Yes. 

Q. Continue. 

A. So t h i s p r o v i s i o n here, as Mr. Brooks was t r y i n g 

t o get a t , we already have a p r o v i s i o n . I t h i n k i t ' s 

Paragraph (4) r i g h t now under the c u r r e n t r u l e t h a t addresses 

tanks t h a t are r e q u i r e d t o be closed w i t h i n f i v e years as 
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the y ' r e i d e n t i f i e d under 1 ( 6 ) , t h a t we already have t h a t 

p r o v i s i o n addressing those tanks. 

So the f a c t t h a t the c l a s s i f i c a t i o n of those tanks 

changes by p u l l i n g c e r t a i n tanks out of the 1(6) design, t h a t 

p r o v i s i o n r e a l l y d i d n ' t need t o be changed because i t addressed 

those under the c u r r e n t and the proposed 1(6) -- yeah. I — 

I'm s o r r y . I want t o make sure I've got t h i s r i g h t . 

Q. 11.1(5) and 11.1(6) . 

A. Yes. 11.1(6) tanks. What we're t r y i n g t o do 

here i s c l a r i f y t h a t i f you have any type of nonconforming 

tank, when i t comes time t o s e l l or t r a n s f e r t h a t and i f 

they ' r e not r e t r o f i t t e d , then you're r e q u i r e d t o close them. 

You have the o p t i o n t o r e t r o f i t p r i o r t o c l o s u r e , but 

i f you do not implement t h a t , then you're going t o be r e q u i r e d 

t o close them. And what t h i s does i s prevents the t r a n s f e r of 

t h i s l i a b i l i t y t o the next operator. You address i t as the 

c u r r e n t owner, and you address those issues l i n k e d t o t h a t tank 

i n s t e a d of s e l l i n g them o f f t o someone f o r someone else t o deal 

w i t h t o comply w i t h the r u l e . 

The r u l e has been i n e f f e c t since June of 2008 

already. What we're t r y i n g t o do i s make sure t h a t when the 

next operator gets these, t h e y ' r e i n compliance. Because other 

than t h a t , people can s i t on t h e i r tanks, not comply w i t h the 

r u l e s , s e l l them and s e l l t h a t l i a b i l i t y w i t h them, and put 

t h a t burden on the next operator. So we're t r y i n g t o address 
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t h a t here. 

So what does i t mean? Once again, i f you've got a 

nonconforming tank t h a t doesn't meet the approved design and 

the operator has not r e t r o f i t t e d or replaced the e x i s t i n g tank 

t o an approved design, they would b e . r e q u i r e d t o close t h a t 

below-grade tank p r i o r t o any sale or t r a n s f e r . 

What i s the i n t e n t of t h i s amendment? I t ' s t o 

i d e n t i f y the c l o s u r e t i m e l i n e s of operators of these e x i s t i n g 

below-grade tanks t h a t do not comply w i t h the c u r r e n t approved 

designs and t o prevent an operator of below-grade tanks 

c o n s t r u c t e d and i n s t a l l e d p r i o r t o June 16, the e f f e c t i v e date 

of the c u r r e n t r u l e , t h a t do not comply w i t h those requirements 

t o b r i n g i t up t o the approved design from t r a n s f e r r i n g t h e i r 

environmental l i a b i l i t y r e l a t e d t o t h a t e x i s t i n g below-grade 

tank operations t o f u t u r e operators through s e l l or t r a n s f e r . 

So what we're t r y i n g t o do i s say, "You know, you've 

operated these. You've owned them. And at t h i s p o i n t , under 

the c u r r e n t r u l e , you're supposed t o get them p e r m i t t e d . 

"They're already supposed t o -- the p e r m i t 

a p p l i c a t i o n s should have already been submitted. A r e t r o f i t 

design should have been submitted w i t h t h a t . And under the 

c u r r e n t r u l e , you're supposed t o e i t h e r close or r e t r o f i t those 

w i t h i n f i v e years, and you haven't done any of t h a t . 

"So now we're saying you e i t h e r r e t r o f i t or close i t 

upon sale or t r a n s f e r t o make sure the c u r r e n t operator i s i n 
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compliance." 

What we don't want i s un-permitted below-grade tanks 

be s o l d and t r a n s f e r r e d but n o t h i n g done and put t h a t c u r r e n t 

new operator i n a p o s i t i o n where they're not i n compliance 

because the previous o p e r a t o r ignored, t h a t r u l e and put t h a t 

burden on them. 

So i n order t o address t h i s issue of sale or t r a n s f e r 

l i n k e d t o these nonconforming tanks, we had t o modify the 

t r a n s f e r p r o v i s i o n under the c u r r e n t r u l e . And t h i s i s a 

change t o -- t h i s would be changes t o Section 16. 

So under the c u r r e n t t r a n s f e r p r o v i s i o n under 

Section 16, operators t h a t had a p p l i c a t i o n s i n f o r t r a n s f e r of 

some type of w e l l or f a c i l i t y , i f the OCD had granted approval 

of those f a c i l i t i e s , i t meant an automatic t r a n s f e r t o anything 

l i n k e d t o t h a t f a c i l i t y . 

Since we're changing t h i s language, t h a t would exempt 

or would not i n c l u d e -- i t would exclude these below-grade 

tanks t h a t do not comply w i t h the c u r r e n t approved design. So 

what we're doing i s l i m i t i n g t h a t approval of those 

a p p l i c a t i o n s , and i t would exclude below-grade tanks t h a t do 

not comply w i t h the approved design. They would not be able t o 

be a u t o m a t i c a l l y t r a n s f e r r e d f o r t h a t f a c i l i t y i f they haven't 

been closed or r e t r o f i t t e d . 

Q. And, i n f a c t , they can't be t r a n s f e r r e d except 

p o s s i b l y under the exception p r o v i s i o n ? 
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A. ,Yes. So we had t o c l a r i f y t h a t those would be 

excluded i n t h a t p r o v i s i o n . And we also i d e n t i f i e d t h a t we 

were going t o be r e q u i r i n g these operators of these 

nonconforming tanks t o close the e x i s t i n g below-grade tanks 

pursuant t o the c l o s u r e requirements or complete the 

ap p r o p r i a t e r e t r o f i t of t h a t e x i s t i n g tank t o comply w i t h the 

approved design p r i o r t o any sale or t r a n s f e r of ownership. 

So these are the changes t h a t we've made. We p u l l e d 

the -- we made an exception here f o r t h i s general approval 

process; meaning, t h a t i f you have these below-grade tanks t h a t 

do not comply, then you cannot get a general approval l i n k e d t o 

the t r a n s f e r of a w e l l or f a c i l i t y . 

And then we've i d e n t i f i e d t h a t i f you have the 

below-grade tanks t h a t were c o n s t r u c t e d and s o l d p r i o r t o the 

e f f e c t i v e date t h a t were nonconforming, t h a t you would have t o 

e i t h e r enclose those or r e t r o f i t them i n order -- p r i o r t o any 

sale or t r a n s f e r of ownership. 

So what does t h i s mean? Once again, operators of 

these nonconforming tanks w i l l be r e q u i r e d t o e i t h e r close 

e x i s t i n g below-grade tank or r e t r o f i t or replace f o r t h e i r 

approved design i n order t o s e l l or t r a n s f e r the ownership of 

those tanks. And then the approval, the D i v i s i o n ' s approval of 

the sale or t r a n s f e r of a w e l l or f a c i l i t y w i l l not c o n s t i t u t e 

the approval of a sale or t r a n s f e r of below-grade tank 

associated w i t h t h a t f a c i l i t y i f i t doesn't comply w i t h the 
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approved design. 

Very s t r a i g h t f o r w a r d on t h a t . 

CHAIRMAN FESMIRE: Mr. Jones, before we s t a r t i n t o 

t r a n s f e r s , i s t h e r e a need t o take a break? 

MR. BROOKS: That would be acceptable. 

CHAIRMAN FESMIRE: Okay. Brad, why don't you go 

ahead and f i n i s h the t r a n s f e r , and w e ' l l take a break before 

you s t a r t i n t o c l o s u r e . Okay? 

THE WITNESS: Okay. So the i n t e n t o f t h i s change 

here i s t o r e q u i r e the operators of these nonconforming tanks 

t h a t were i n s t a l l e d p r i o r t o the e f f e c t i v e date t o b r i n g the 

e x i s t i n g tank i n t o compliance or close i t pursuant t o the 

closure requirement p r i o r t o the sale or t r a n s f e r . 

This a l s o prevents such operators from t r a n s f e r r i n g , 

once again, t h e i r environmental l i a b i l i t i e s r e l a t e d t o t h a t 

e x i s t i n g below-grade tank i n o p e r a t i o n and noncompliance issues 

t o f u t u r e operators through sale or t r a n s f e r . 

And t h a t ' s i t f o r the t r a n s f e r p a r t . 

CHAIRMAN FESMIRE: Why don't we take a 15-minute 

break, and r e p o r t back a t about 13 t i l l , by t h a t c l o c k . 

[Recess taken from 10:27 a.m. t o 10:46 a.m., and 

testimony continued as f o l l o w s : ] 

CHAIRMAN FESMIRE: Okay. Let's go back on the 

record. 

Let the recor d r e f l e c t t h a t t h i s i s the c o n t i n u a t i o n 
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of Case No. 14292. The record should a l s o r e f l e c t t h a t a l l 

t h r e e Commissioners are s t i l l p resent. 

I b e l i e v e , Mr. Brooks, you were f i n i s h i n g up your 

d i r e c t examination o f Mr. Jones? 

MR. BROOKS: Yes. 

Q. (By Mr. Brooks): And Mr. Jones, I b e l i e v e you 

had concluded w i t h the requirements r e g a r d i n g c l o s u r e or 

r e t r o f i t and t r a n s f e r of below-grade tanks, and you were ready 

t o go i n t o another s u b j e c t ; i s t h a t c o r r e c t ? 

A. Another s e c t i o n , but i t goes back t o t h a t 

t r a n s f e r of ownership. 

Q. Okay. Go ahead and continue where you broke o f f . 

A. Okay. To complete the f u l l c i r c l e t o address 

t h i s issue of these nonconforming tanks and them being 

l i n k e d -- t o the c l o s u r e being l i n k e d t o t h e i r sale or t r a n s f e r 

of ownership, we have t o address the t r a n s i t i o n a l p r o v i s i o n s of 

Section 17 of the r u l e t o c l a r i f y what the r e s p o n s i b i l i t y of 

the operators are. 

So we're proposing t o r e q u i r e t h a t the operator of a 

below-grade tank t h a t ' s nonconforming t h a t was con s t r u c t e d and 

i n s t a l l e d p r i o r t o the e f f e c t i v e date t o submit a closure plan 

t o the D i v i s i o n p r i o r t o r e q u i r i n g a perm i t t r a n s f e r f o r or t o 

close the e x i s t i n g below-grade tank pursuant t o the closure 

requirements p r i o r t o any sale or t r a n s f e r of ownership i f t h a t 

operator has not completed the a p p r o p r i a t e tank r e t r o f i t or 
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replacement. 

So we had t o add some a d d i t i o n a l language t o the 

c u r r e n t Subsection B of Section 17 requirement here addressing 

when operators are r e q u i r e d t o submit t h e i r c l o s u r e plans. We 

had t o i n c l u d e some a d d i t i o n a l language. 

Our a d d i t i o n a l language i s u n d e r l i n e d up here: "An 

operator of an e x i s t i n g o p e r a t i o n t h a t i s r e q u i r e d t o close 

pursuant t o Paragraph (5) of Subsection A" -- and t h i s would be 

a new cl o s u r e t i m e l i n e requirement of Section 13 t h a t we 

p r e v i o u s l y discussed and went through -- " s h a l l submit a 

cl o s u r e plan pursuant t o Subsection C o f " -- Section 9, which 

i s the c l o s u r e requirements under the a p p l i c a t i o n s e c t i o n of 

the r u l e -- " t o the D i v i s i o n p r i o r t o the time of r e q u e s t i n g a 

permi t t r a n s f e r . 

"The D i v i s i o n must approve the cl o s u r e p l a n , and the 

operator must complete c l o s u r e a c t i v i t i e s pursuant t o the 

cl o s u r e requirements o f " -- Section 13, which are the closure 

requirements -- " p r i o r t o any sale or t r a n s f e r of ownership, 

unless otherwise approved by the D i v i s i o n . " 

So what does t h i s mean? This new language? We j u s t 

want t o make sure t h a t these operators w i t h e x i s t i n g 

below-grade tanks t h a t are nonconforming t h a t have not 

completed the a p p r o p r i a t e r e t r o f i t w i l l be r e q u i r e d t o submit 

the c l o s u r e plan, complete the closure a c t i v i t i e s based upon an 

approved closure plan p r i o r t o any sale or t r a n s f e r of 
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ownership. 

And the operator would be r e q u i r e d t o submit the 

closu r e plan t o the D i v i s i o n p r i o r t o r e q u e s t i n g t h a t t r a n s f e r . 

The i n t e n t behind t h i s i s t o remind operators of 

t h e i r r e s p o n s i b i l i t i e s t o submit a clo s u r e plan and complete 

clo s u r e a c t i v i t i e s p r i o r t o any sale or t r a n s f e r of any 

e x i s t i n g below-grade tank t h a t ' s nonconforming. 

And i n the s i t u a t i o n where the operator has decided 

not t o complete t h a t a p p r o p r i a t e r e t r o f i t , the i n t e n t also i s 

to prevent these operators o f these nonconforming tanks from 

t r a n s f e r r i n g t h e i r environmental l i a b i l i t y r e l a t e d t o the 

e x i s t i n g below-grade tank o p e r a t i o n s and nonconformance issues, 

i f t h e r e are such, t o f u t u r e operators through the sale or 

t r a n s f e r of ownership of such tanks. 

A l l t h a t was t o address r e c l a s s i f y i n g the tanks and 

l i n k i n g the cl o s u r e or r e t r o f i t of those tanks t o a sale or 

t r a n s f e r . 

Another amendment concept t h a t I had mentioned 

e a r l i e r , the second one, was our proposal t o increase the 

content b u r i a l standards f o r c h l o r i d e s i n r e l a t i o n s h i p t o 

o n - s i t e t r e n c h b u r i a l c losure method and a l l o w i n g a comparison 

t o background c o n c e n t r a t i o n s of the s i t e f o r those c h l o r i d e s . 

Once again, Mr. Hansen i s going t o t a l k about t h i s i n 

gr e a t e r d e t a i l . Mine i s more a general approach on t h i s t o 

address i t . 
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So there are proposed amendments t o Subparagraph ( c ) , 

Paragraph ( 3 ) , Subsection F of Section 13, which addresses 

o n s i t e c l o s u r e using the o n s i t e t r e n c h b u r i a l method. We made 

a couple of changes here. 

We made a c l a r i f y i n g statement because somehow i t got 

l o s t i n the process of the c o n s t r u c t i o n of the o r i g i n a l r u l e , 

even though i t ' s i n a l l the other language. Up a t the top up 

here, we made a c l a r i f y i n g c o r r e c t i o n because i t conforms w i t h 

the r e s t of the language w i t h i n the r u l e . Somehow i t got l e f t 

out. 

But we j u s t want t o make sure i t ' s understood t h a t 

when the operator obtains t h e i r sample of the contents, the 

contents of the d r y i n g pad, e s p e c i a l l y a s s o c i a t e d w i t h the 

closed-loop systems or the temporary p i t , meaning t h a t i t ' s not 

the content of a d r y i n g pad associated w i t h a temporary p i t , 

n e c e s s a r i l y ; t h a t i t ' s e i t h e r w i t h a closed-loop system or the 

temporary p i t i t s e l f . 

And we j u s t -- the r e s t of the r e g u l a t o r y language 

t h a t we have under closure addressing t h i s i d e n t i f i e s t h a t they 

are two separate t h i n g s . You have the d r y i n g pad, and you have 

a temporary p i t . We j u s t want t o make sure t h a t i f you're 

addressing one or the other t h a t i t a p p l i e s t o one or the 

other, not a d r y i n g pad t h a t ' s l i n k e d -- only a d r y i n g pad 

t h a t ' s l i n k e d t o a closed-loop system or a temporary p i t . I t ' s 

e i t h e r a d r y i n g pad or a temporary p i t - t y p e t h i n g . 
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But the other t h i n g we d i d i s we proposed t o increase 

the c h l o r i d e standards from 250 t o 3,000 mg/L, and t h i s i s 

u t i l i z i n g the le a c h i n g procedure, the SPLP l e a c h i n g procedure, 

and also a l l o w i n g the operator t o consider what the background 

c o n c e n t r a t i o n may be a t t h a t s i t e and u t i l i z e t h a t i f i t ' s 

prudent. So whichever g r e a t e r of those two would be a p p l i e d . 

So what does t h i s mean? Well, we're proposing an 

increase t o the c h l o r i d e waste content b u r i a l standards. And 

t h i s i s only f o r o n - s i t e t r e n c h b u r i a l . There's two types of 

o n - s i t e c l o s u r e methods; there's i n place, and there's o n - s i t e 

t r e n c h b u r i a l . This i s on l y t o the o n - s i t e t r e n c h b u r i a l 

content b u r i a l standard. 

And we're proposing t o increase t h a t c h l o r i d e 

c o n c e n t r a t i o n from 250 mg/L t o 3,000 mg/L. Mr. Hanson w i l l be 

p r o v i d i n g a d d i t i o n a l -- or more d e t a i l e d i n f o r m a t i o n on the 

j u s t i f i c a t i o n of t h a t . 

We're s t i l l e xpecting t h a t -- we d i d n ' t change 

anyth i n g about the t e s t methods. So the t e s t i n g f o r those 

c h l o r i d e c o n c e n t r a t i o n s should be based upon using the method 

1312, which i s the S y n t h e t i c P r e c i p i t a t i o n Leaching Procedure 

and EPA method 300.1. 

We're also going t o allo w the operators t o compare 

whatever t h e i r content c o n c e n t r a t i o n i s t o the n a t u r a l 

background c o n c e n t r a t i o n of c h l o r i d e s present a t the s i t e and 

do a comparison t o t h a t i n case, f o r some reason, the s i t e may 
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have higher c o n c e n t r a t i o n s present. They should be able t o . 

I t wouldn't mean t h a t i f the c o n c e n t r a t i o n of the waste i s 

lower than t h a t o f the c o n c e n t r a t i o n t h a t ' s n a t u r a l l y o c c u r r i n g 

at the s i t e , t h e r e shouldn't be an issue of b u r y i n g t h a t waste 

i f i t meets a l l the ot h e r parameters and the c h l o r i d e 

c o n c e n t r a t i o n s are below the n a t u r a l c o n c e n t r a t i o n s a t the 

l o c a t i o n . 

We c u r r e n t l y a l l o w t h a t i n an i n - p l a c e b u r i a l . We're 

j u s t -- i t was k i n d of missed here. I t should have been 

a p p l i e d here as w e l l . But our expectations of o b t a i n i n g t h a t 

background c o n c e n t r a t i o n would be using the same methods t h a t 

you achieve i n t e s t i n g the c h l o r i d e i n the p i t content or the 

d r y i n g pad content i t s e l f . So we want l i k e - f o r - l i k e 

assessments done. The same methods apply f o r both of those. 

The i n t e n t o f t h i s i s t o propose some type of l i k e a 

p r a c t i c a l l i m i t and e n v i r o n m e n t a l l y p r o t e c t i v e l i m i t , which 

Mr. Hansen w i l l t a l k about, f o r the c h l o r i d e b u r i a l standards 

t h a t a l l o w the operators an o p p o r t u n i t y t o s a t i s f y the c h l o r i d e 

standards f o r o n - s i t e t r e n c h b u r i a l . 

However, we f e e l c o n f i d e n t t h a t our ba s e l i n e 

requirements, such as s i t i n g requirements, f o r the l o c a t i o n t o 

be able t o implement t h i s method, such as the 100-foot 

s e p a r a t i o n of groundwater from the bottom of the t r e n c h , the 

design c o n s t r u c t i o n s p e c i f i c a t i o n s f o r o n - s i t e t r e n c h b u r i a l , 

such as the subgrade prep, the l i n e r s p e c i f i c a t i o n s , the type 
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of seams t h a t you have t o i n s t a l l on these, and those type of 

requirements and the placement of the seams requirements and 

the other a d d i t i o n a l t e s t i n g methods, such as the 3103 

c o n s t i t u e n t t e s t i n g . 

I n a d d i t i o n t o s i t e r e clamation, the s o i l recovery 

requirements and the r e - v e g e t a t i o n requirement, the combination 

of a l l these t h i n g s are already e s t a b l i s h e d t h a t we d i d n ' t have 

l a s t time when we t a l k e d about o n - s i t e t r e n c h b u r i a l . We 

d i d n ' t know what the l i n e r s p e c i f i c a t i o n was going t o be. We 

d i d n ' t know what the s i t i n g requirements were going t o be. 

Now t h a t we are e s t a b l i s h e d w i t h i n the r u l e , we f e e l 

c o n f i d e n t t h a t w i t h t h a t b a s e l i n e requirements t h a t we can 

propose t h i s standard, and i t w i l l s t i l l be p r o t e c t i v e of f r e s h 

water, human h e a l t h , and the environment. 

Q. Now, are we recommending any changes i n any of 

the other requirements other than the c h l o r i d e standards? 

A. No. And t h a t ' s t h i s b a s e l i n e f o u n d a t i o n I'm 

t a l k i n g about t h a t we have e s t a b l i s h e d now under the c u r r e n t 

r u l e t h a t we d i d n ' t have before, and we d i d n ' t know what the 

outcome was going t o be i n the o r i g i n a l P i t Rule t h a t now we 

can have some confidence i n t h a t not changing t o create t h i s 

b a s e l i n e t o repropose the d i f f e r e n t standards. 

Q. Okay. Thank you. 

A. And, of course, t h i s w i l l a l l o w the operators the 

o p p o r t u n i t y t o compare t h a t c h l o r i d e c o n c e n t r a t i o n of the waste 
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m a t e r i a l t o those of unimpacted background c o n c e n t r a t i o n from 

the s i t e . That would a l l o w a proper d e t e r m i n a t i o n of o n - s i t e 

t r e n c h b u r i a l . And t h i s background i s only f o r c h l o r i d e s . 

I t ' s not f o r other 3103 c o n s t i t u e n t s and so f o r t h . That 

wouldn't be a proper use of background. So t h a t could show 

t h a t there's p r e e x i s t i n g contamination, which we couldn't 

consider t h a t n a t u r a l background. 

Q. Okay. I'm a l i t t l e confused t h e r e . You f i r s t 

s a i d you were t a l k i n g about c h l o r i d e s , and then you s a i d 

something about 3103 c o n s t i t u e n t s . And then you made a 

d i s t i n c t i o n between p r i o r contamination and n a t u r a l background. 

And when you say "background," when the r u l e says 

"background," f o r purposes of c h l o r i d e standards, do you 

construe t h a t t o be l i m i t e d t o n a t u r a l background? 

A. Well, yes, t o t h a t n a t u r a l background. 

Q. I'm sorry? 

A. Yes, t o n a t u r a l background. 

Q. I n other words, i f there had been p r i o r 

contamination a t the s i t e t h a t has r a i s e d the c h l o r i d e l e v e l , 

t h a t would not be n a t u r a l ? 

A. That may not be an ap p r o p r i a t e assessment. I 

guess what I'm g e t t i n g at i s t h a t d u r i n g our P i t Rule t r a i n i n g , 

we were asked i f background a p p l i e d t o BTEX, t o benzenes, 

toluenes, t o ethylbenzene, and xylenes. That would not be 

n a t u r a l l y o c c u r r i n g a t the s i t e . 
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Q. The r u l e does not al l o w one t o compare anything 

except as c h l o r i d e as a background as the r u l e i s proposed? 

A. E x a c t l y . And t h a t ' s what I j u s t want t o make a 

c l a r i f i c a t i o n . Background i s on l y t o the c h l o r i d e 

c o n c e n t r a t i o n s o n l y . 

Q. So when you were t a l k i n g about other 

contaminations, you weren't saying t h a t the r u l e l i m i t s -- i n 

other words, the r u l e r e q u i r e s -- you weren't saying a n y t h i n g 

about what the background -- s p e c i f i c a l l y , you weren't t a l k i n g 

about what background means as a p p l i e d t o c h l o r i d e s ? 

A. No. 

Q. And the proposed r u l e , does i t s p e c i f y anything, 

or does i t j u s t say background? 

A. I t j u s t says background. 

Q. Thank you. 

A. The t h i r d concept t h a t we were t r y i n g t o address 

here are the t r a n s i t i o n a l p r o v i s i o n s r e g a r d i n g the s u b m i t t a l 

dates f o r permit or perm i t m o d i f i c a t i o n s . This i s p e r t a i n i n g 

s t r i c t l y t o e x i s t i n g below-grade tanks and l i n e d permanent 

p i t s . 

We're proposing t h a t these s u b m i t t a l dates be 

extended two years from the e f f e c t i v e date. C u r r e n t l y , i f I'm 

not mistaken, on below-grade tanks you were r e q u i r e d t o submit 

those permit or perm i t m o d i f i c a t i o n s t o us 90 days from the 

e f f e c t i v e date. And f o r the l i n e d p i t s , l i n e d permanent p i t s , 
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i t was 180 days. So we're proposing to extend those. 

I n a d d i t i o n t o t h a t , i n order t o make sure t h a t we 

have an understanding of how many of these t h a t we would be 

having t o address, we're asking those operators t o r e g i s t e r 

those e x i s t i n g below-grade tanks and l i n e d permanent p i t s w i t h 

us w i t h i n one year of the e f f e c t i v e date p r i o r t o s u b m i t t i n g 

the a p p l i c a t i o n . This way we have a n t i c i p a t e d -- we can 

a n t i c i p a t e how many we're going t o have t o be addressing. 

Q. Okay. To c l a r i f y , when you say -- you s a i d they 

must r e g i s t e r w i t h i n one year? Register these f a c i l i t i e s 

w i t h i n one year of the e f f e c t i v e date? 

A. Yes. 

Q. And by the e f f e c t i v e date, you mean the e f f e c t i v e 

date of Part 17 as i t p r e s e n t l y e x i s t s , not the e f f e c t i v e date 

of the amendments being considered today? 

A. Yes. 

Q. And what i s t h a t date? 

A. That date i s -- t h a t would be June 16, 2009. 

Q. Does t h a t mean then t h a t they have t o r e g i s t e r 

these f a c i l i t i e s p r i o r t o June 16 of -- no, w a i t . 

The e f f e c t i v e date i s June 15, 2008, c o r r e c t ? 

A. Well, the e f f e c t i v e date i s --

Q. June 16, 2008? 

A. Yes. 

Q. So these f a c i l i t i e s have t o be r e g i s t e r e d , then, 
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by June 16, 2009? 

A. Yes. 

Q. Thank you. And how long does i t p r o v i d e f o r them 

t o submit the permanent a p p l i c a t i o n i f they r e g i s t e r ? 

A. I t would be two years from the e f f e c t i v e date. 

So they would have two years. 

Q. So t h a t would be June 16, 2010, then, they would 

have t o submit the permit or m o d i f i c a t i o n a p p l i c a t i o n ? 

A. Yes. 

Q. Continue. 

A. So once again, the f i r s t p r o v i s i o n o f the 

t r a n s i t i o n a l p r o v i s i o n s of Section 17 -- t h a t should be 

Subsection C up t h e r e . I apologize f o r t h a t -- Section 17. 

So what we had t o do i s add language i n s i d e here t h a t 

would say w i t h i n one year of June 16, 2008, the operator of an 

e x i s t i n g l i n e d permanent p i t -- and t h i s addresses l i n e d 

permanent p i t s o n l y -- should submit a l i s t of the l i n e d 

permanent p i t or p i t s which the operator i s r e q u i r e d -- the 

operator t h a t r e q u i r e d permit or permit m o d i f i c a t i o n t o the 

D i v i s i o n f o r r e g i s t r a t i o n . So we want t h i s r e g i s t r a t i o n i n 

place. 

C u r r e n t l y , under the c u r r e n t r u l e , these were 

r e q u i r e d t o be submitted -- or, a c t u a l l y , the a p p l i c a t i o n s were 

r e q u i r e d t o be submitted t o us 180 days from the e f f e c t i v e 

date, which was June 16, which has already passed. That would 
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have been December of l a s t year. 

So as i t c u r r e n t l y stands, operators t h a t haven't 

n o t i f i e d us of these are c u r r e n t l y i n v i o l a t i o n unless 

something has -- some other mechanism has been e s t a b l i s h e d . 

The r e g i s t r a t i o n should l i s t -- the r e g i s t r a t i o n l i s t s h a l l 

i n c l u d e the operator's name, the name of the w e l l or f a c i l i t y 

which the l i n e d permanent p i t i s associated, the API number of 

the f a c i l i t y or the f a c i l i t y name, a l e g a l d e s c r i p t i o n , g l o b a l 

p o s i t i o n i n g coordinates t o the s i x t h decimal p o i n t , the number 

of l i n e d permanent p i t s a s s o c i a t e d w i t h the s i t e , and a 

d e t e r m i n a t i o n of the p e r m i t or p e r m i t m o d i f i c a t i o n i s r e q u i r e d . 

So we added t h i s language t o adhere t o -- had them 

n o t i f y us of what t o a n t i c i p a t e t o be submitted t o us t h a t 

c u r r e n t l y would be o u t s t a n d i n g w i t h us under the c u r r e n t r u l e . 

We also changed t h a t 180 days of the s u b m i t t a l dates f o r those 

p e r m i t or permit m o d i f i c a t i o n s t o two years from the e f f e c t i v e 

date. Once again, t h a t would throw us i n t o 2010 f o r those t o 

be submitted, r a t h e r than the c u r r e n t requirement, which was 

December of 2008. 

So we're — our goal on t h i s i s t o get these p a r t i e s 

i n t o compliance and give them ample time t o do the work. So 

our extension on t h i s i s t o address those issues. Once again, 

f o r the below-grade tanks -- t h a t should have been Subsection D 

up there of Section 17. I apologize f o r t h a t . 

Once again, we're r e q u i r i n g the operators of those 
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e x i s t i n g below-grade tanks t h a t r e q u i r e a p e r m i t or permit mod 

t o r e g i s t e r w i t h the D i v i s i o n w i t h i n one year of the e f f e c t i v e 

date, which was June 16 of 2008. And we s p e c i f y the exact same 

language f o r the l i n e d p i t s f o r those so we would know where 

and how many we have and what we expect, be i t a perm i t or a 

permit m o d i f i c a t i o n f o r those. 

And once again, we have extended below-grade tank, 

p e r m i t , p e r m i t m o d i f i c a t i o n , a p p l i c a t i o n s u b m i t t a l s -- i t ' s 

o n l y the s u b m i t t a l s -- we've extended t h a t t o two years a f t e r 

the June 16, 2008. 

Now, once again, we have t h i s issue about below-grade 

tanks t h a t are nonconforming t h a t have issues w i t h e i t h e r 

having t o deal w i t h i n t e g r i t y issues or being r e t r o f i t t e d upon 

sale or t r a n s f e r . We d i d have t o add some a d d i t i o n a l language 

and c l a r i f y some t h i n g s . 

So the l a s t p r o v i s i o n we had t o modify i s t h a t an 

operator of an e x i s t i n g below-grade tank s h a l l comply w i t h the 

c o n s t r u c t i o n requirements, which would then be the design 

requirements of the r u l e , upon discovery t h a t the below-grade 

tank does not demonstrate i n t e g r i t y p r i o r t o any sale or 

t r a n s f e r of ownership. 

So once again, we're n o t i f y i n g the operator t h a t they 

have t o address t h i s issue. And t h a t conforms w i t h the other 

changes t h a t we've made throughout the r u l e . 

So what does t h i s mean? Well, we d e f i n i t e l y are 
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going -- we're proposing t h a t the operator would be r e q u i r e d t o 

r e g i s t e r t h e i r e x i s t i n g below-grade tanks and l i n e d permanent 

p i t s . And these would only apply t o the ones t h a t r e q u i r e a 

permi t or perm i t m o d i f i c a t i o n under those t r a n s i t i o n a l 

p r o v i s i o n s . And t h i s should be done w i t h i n a year of the 

e f f e c t i v e date. 

Operators t h a t c u r r e n t l y have e s t a b l i s h e d what we 

c a l l e d an Agreed Scheduling Order w i t h the D i v i s i o n , they've 

already s a t i s f i e d t h i s requirement. So we're not going t o make 

them r e r e g i s t e r w i t h us, because through t h e i r Agreed 

Scheduling Order they have addressed t h i s issue. 

Such operators w i l l be r e q u i r e d , though, t o r e g i s t e r 

any other e x i s t i n g below-grade tanks or l i n e d permanent p i t s 

t h a t they c u r r e n t l y have not i d e n t i f i e d under t h e i r Agreed 

Scheduling Orders. 

And then operators w i l l be r e q u i r e d t o submit a 

permit or permit m o d i f i c a t i o n a p p l i c a t i o n w i t h i n two years of 

the e f f e c t i v e date of the r u l e f o r e x i s t i n g below-grade tanks 

and l i n e d permanent p i t s t h a t r e q u i r e such s u b m i t t a l s t o 

continue t o operate. Once again, the r u l e s t a t e s you have t o 

have a perm i t i n order t o operate, so t h a t ' s why these t h i n g s 

are r e q u i r e d . 

The c u r r e n t r u l e r e q u i r e s -- the c u r r e n t r u l e 

r e q u i r e s such operators t o submit the permit or permit mods f o r 

e x i s t i n g or r e g i s t e r e d permanent p i t s w i t h i n 180 days from the 
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e f f e c t i v e date, which was June -- I'm s o r r y — December of 

2008. And i f you had an e x i s t i n g below-grade tank, t h a t was 

due i n September of 2008. 

What we wanted t o do i s -- these are e x i s t i n g 

o p e r a t i o n s . We want the operators of these o p e r a t i o n s t o come 

i n t o compliance w i t h the r u l e . So we're t r y i n g t o a s s i s t them 

t o do t h i s , but also remain i n compliance of s u b m i t t a l dates, 

and give them ample time t o address i t . Since they're 

c u r r e n t l y o p e r a t i n g , we j u s t want t o give them ample time t o 

get the proper i n f o r m a t i o n i n t o us so we can e i t h e r permit or 

address t h e i r f u t u r e r e t r o f i t s . 

So the i n t e n t on t h i s , once again, we want the 

operators t o i d e n t i f y which e x i s t i n g tanks or l i n e d permanent 

p i t s r e q u i r e some type of pe r m i t or permit m o d i f i c a t i o n . I t ' l l 

g i v e us -- provi d e the OCD some n o t i c e of the number t h a t we're 

going t o be d e a l i n g w i t h and i d e n t i f y which ones are 

out s t a n d i n g t h a t would r e q u i r e some type of a c t i o n by the 

operator. 

I t also gives them ample time t o put t h a t together so 

they can go out and do t h e i r assessments and make t h a t 

d e t e r m i n a t i o n as w e l l . This would also a l l o w the operators 

ample time t o create and submit an a p p r o p r i a t e a p p l i c a t i o n 

w i t h o u t having t o request any type o f exception t o extend the 

s u b m i t t a l dates or e s t a b l i s h some type of Agreed Scheduling 

Order. 
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I t w i l l a l s o a l l o w the operators an o p p o r t u n i t y t o 

work w i t h us. This i s what we've been doing i n these 

s i t u a t i o n s i s create templates r e g a r d i n g the o p e r a t i o n and 

maintenance, the design of c o n s t r u c t i o n , the c l o s u r e 

requirements, t h a t they can place i n the a p p l i c a t i o n packet. 

And i f we come up w i t h some type of template form t h a t they can 

demonstrate t h a t i t complies w i t h a l l the r e g u l a t i o n s , then 

when i t comes time t o s u b m i t t a l and our review, the D i v i s i o n ' s 

review, we can expedite those reviews w i t h o u t having t o assess 

each one t o see i f they comply i f we'd a l r e a d y agreed upon the 

s t r u c t u r e of the template and i t has the a p p r o p r i a t e 

i n f o r m a t i o n . 

We r e a l l y wouldn't need t o look c l o s e l y a t those 

templates f o r an o p e r a t i o n and maintenance p l a n , a design 

c o n s t r u c t i o n or a c l o s u r e p l a n , i f we've al r e a d y worked those 

out i n advance. So i t would al l o w us t o expedite the review 

and get those approvals back t o them so they would have the 

a p p r o p r i a t e permit or permit m o d i f i c a t i o n i n place. 

And t h a t was i t . 

Q. Okay. Mr. Jones, would you look a t the stack of 

papers t h a t are fastened t o g e t h e r w i t h a f a s t e n e r t h e r e . 

A. Yes. 

Q. And the f i r s t one i s our p r e - h e a r i n g statement. 

Behind t h a t i s E x h i b i t No. 1. So I want t o c a l l your a t t e n t i o n 

t o what's been marked as E x h i b i t No. 1. I s E x h i b i t No. 1 the 
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proposed amendments t h a t the OCD ,is proposing i n t h i s 

proceeding? 

A. Yes, they are. 

Q. Okay. And i s E x h i b i t No. 2 a copy o f the e n t i r e 

Part 17 of OCD r u l e s showing the proposed amendments, t h e i r 

u n d e r l i n i n g and s t r i k e o u t s ? 

A. I'm j u s t making sure i t has t h a t i n here. Yes, 

i t i s . 

Q. Okay. Now, i s E x h i b i t No. 5 a copy of your 

resume? 

A. Yes, i t i s . 

Q. I s E x h i b i t No. 6 a copy of the PowerPoint 

p r e s e n t a t i o n we've j u s t seen? 

A. Yes. 

MR. BROOKS: Mr. Chairman, I submit E x h i b i t s 1, 2 5, 

and 6. 

CHAIRMAN FESMIRE: Any o b j e c t i o n s t o E x h i b i t s 1, 2, 

5, and 6? 

MS. FOSTER: No o b j e c t i o n . 

MR. CARR: No o b j e c t i o n . 

MR. HISER: No o b j e c t i o n . 

MR. FREDERICK: No o b j e c t i o n . 

DR. NEEPER: No o b j e c t i o n . 

CHAIRMAN FESMIRE: We'll go ahead and admit them, 

then, i n t h a t order. 
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[ A p p l i c a n t ' s E x h i b i t s 1, 2, 5, and 6 admitted i n t o 

evidence.] 

MR. BROOKS: Okay. 

CHAIRMAN FESMIRE: Ms. Foster? 

CROSS-EXAMINATION 

BY MS. FOSTER: 

Q. Mr. Jones, thank you f o r t a k i n g the time t o go 

through t h i s e x h i b i t . That was a c t u a l l y very i n f o r m a t i v e . 

But I have a couple of questions r e l a t i n g -- I t h i n k 

I understand the r e t r o f i t t i n g p a r t of the changes as i t r e l a t e s 

t o below-grade tanks. But I do have a que s t i o n about the 

s i t i n g . S p e c i f i c a l l y , you know, what happens i f you have an 

e x i s t i n g below-grade tank t h a t does meet the design and 

c o n s t r u c t i o n s p e c i f i c a t i o n s of Rule 11, I b e l i e v e i t i s , but 

does not meet the s i t i n g requirements of Rule 10? 

I guess we're c a l l i n g i t Section 10 of the r u l e ? 

A. What happens t o i t ? 

Q. What happens? I s the operator r e q u i r e d t o have 

t o r e l o c a t e t h a t tank? 

A. Not n e c e s s a r i l y . The f i r s t q u estion t h a t should 

be asked i s , does i t have a permit or not? And t h a t ' s c r u c i a l , 

because the r u l e s t a t e s t h a t a perm i t i s r e q u i r e d t o operate a 

tank f o r t h a t type. 

So under Section 8 of the r u l e , a permit i s going t o 

be r e q u i r e d f o r t h a t . Once again, t h a t ' s why i n the 
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t r a n s i t i o n a l p r o v i s i o n s , the l a s t ones I j u s t went through, i f 

we could go back, some of these changes -- I b e l i e v e t h i s i s 

Subsection -- i t should be Subsection D of Section 17 --

re q u i r e s t h a t t h a t o p erator submit a permit or permit 

m o d i f i c a t i o n . 

Permit -- the reason you would submit a permit i s 

because you d i d n ' t have one. The reason you would submit a 

permit m o d i f i c a t i o n i s because i t d i d n ' t conform w i t h the 

conforming design or the approved design, and you would t o have 

r e t r o f i t i t . 

So i n t h a t scenario, the f i r s t q u e s t i o n i s , do you 

have a pe r m i t or not? 

Q. Okay. So l e t me ask you t h i s q u e s t i o n then: So 

p r i o r t o the other P i t Rule, when the Rule 50 P i t Rule was i n 

place --

A. Uh-huh. 

Q. -- and operators d i d not have t o r e g i s t e r or 

permit t h e i r below-grade tanks --

A. That's not a c o r r e c t statement. 

Q. Okay. Correct me. 

A. Under Rule 50, based upon the d e f i n i t i o n of 

below-grade tanks, those were r e q u i r e d t o be p e r m i t t e d . 

Q. Okay. 

A. We have a new d e f i n i t i o n . 

Q. Of permitted? 
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A. No, of below-grade tanks. So the new d e f i n i t i o n 

captured tanks t h a t were i n s t a l l e d t h a t were never p e r m i t t e d by 

the State under Rule 50. And they were i n s t a l l e d d u r i n g the 

time Rule 50 was i n e f f e c t . 

Q. Right. So there's a new d e f i n i t i o n of 

below-grade tank i n Rule 17 --

A. Yes. 

Q. -- t h a t captured a d d i t i o n a l tanks t h a t might not 

have been p e r m i t t e d or r e g i s t e r e d p r i o r t o the promulgation of 

Rule 17? 

A. Yes. There was no r e g i s t r a t i o n of below-grade 

tanks i n p r i o r r u l e s . There was only p e r m i t t i n g . 

Q. Right. So, again, i f you have a tank t h a t gets 

p u l l e d i n t o the r u l e t h a t was not p r e v i o u s l y p e r m i t t e d but does 

meet the design and c o n s t r u c t i o n s p e c i f i c a t i o n s but does not 

meet the s i t i n g requirements, what i s the operator t o do? Do 

they need t o do a r e l o c a t i o n of t h i s --

A. They need t o get a pe r m i t . I n order t o get a 

permi t , you must submit a perm i t a p p l i c a t i o n . And t h a t ' s 

i d e n t i f i e d under Section 9. 

And what we're s p e c i f y i n g i n t h a t i s t h a t the r u l e 

i t s e l f speaks about what needs t o be i n t h a t a p p l i c a t i o n . I 

don't have a copy of the r u l e t o throw up, but i t includes 

t h i n g s l i k e the o p e r a t i o n a l maintenance, design c o n s t r u c t i o n , 

c losure requirements or a clos u r e p l a n . And i t a l s o i n c l u d e s 
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t h i n g s l i k e the hydrogeologic r e p o r t f o r a below-grade tank, 

which i n c l u d e s s i t i n g demonstrations i n t h e r e . 

But when you look a t the language of the r u l e f o r 

s i t i n g requirements, i t s t a t e s t h a t a below-grade tank, or i n 

t h i s case, a temporary p i t -- being c l e a r on t h a t -- s h a l l not 

be l o c a t e d i n c e r t a i n areas. " S h a l l not be l o c a t e d " means t h a t 

i t doesn't e x i s t . 

Q. Okay. So i f I'm hearing you c o r r e c t l y , the s h o r t 

answer t o my question i s : I f you can't get a p e r m i t because of 

the s i t i n g requirements, even though you do meet the design and 

c o n s t r u c t i o n s p e c i f i c a t i o n s , you're going t o have t o r e l o c a t e 

t h a t tank? 

A. No. You d i d n ' t l e t me f i n i s h , and you made 

assumptions. 

What I'm saying i s t h a t i f i t says you s h a l l not 

l o c a t e something, t h a t means i t c u r r e n t l y doesn't e x i s t . The 

tank t h a t you're t a l k i n g about c u r r e n t l y e x i s t s . I t ' s already 

l o c a t e d , meaning t h a t the s i t i n g wouldn't n e c e s s a r i l y apply. 

Now, the reason we're asking f o r the s i t i n g 

demonstrations i s because -- j u s t because t h i s tank i s 

c u r r e n t l y e x i s t i n g and they d i d n ' t consider a n y t h i n g r e l a t e d t o 

the previous P i t Rule, Rule 50, t h a t none of those s i t i n g 

issues t h a t were i d e n t i f i e d under t h a t r u l e were even 

considered. 

So what we want t o do i s make sure there's no 
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imminent t h r e a t l i n k e d t o t h i s below-grade tank; such as, i s i t 

placed i n groundwater? I f i t ' s placed i n groundwater, more 

than l i k e l y we're going t o say, you know, i t creates some type 

of imminent t h r e a t . Because as soon as i t leaks, i t ' s going t o 

impact groundwater. And under Section 13 under cl o s u r e 

requirements and the general language of 13A, we have the 

a u t h o r i t y under t h a t p r o v i s i o n . I f t h a t below-grade tank or 

any o p e r a t i o n creates an imminent t h r e a t , we can r e q u i r e 

c l o s u r e . 

So i f t h a t were the case, we would request not t o 

permit t h a t and t o close i t . 

Q. Okay. Now, you p a r t i c i p a t e d i n the t r a i n i n g 

sessions a f t e r the P i t Rule, c o r r e c t ? 

A. Yes. 

Q. A l l r i g h t . And you d i d answers t o f r e q u e n t l y 

asked questions t h a t were submitted by i n d u s t r y both d u r i n g the 

t r a i n i n g sessions, I b e l i e v e , i n w r i t i n g as w e l l ? 

A. I p a r t i c i p a t e d i n those, yes. 

Q. A l l r i g h t . And those f r e q u e n t l y asked questions 

were a c t u a l l y posted on the OCD website --

A. Yes. 

Q. -- f o r whomever? The p u b l i c , r i g h t ? 

A. Yes. 

Q. And d i d you work w i t h Mr. Wayne Price a t the time 

of promulgation of the P i t Rule? 
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A. Yes. 

Q. And d i d you d r a f t any of those questions or 

p a r t i c i p a t e i n the d r a f t i n g of any of the responses t o those 

questions? 

A. Yes, I d i d . 

Q. And, s p e c i f i c a l l y , as i t p e r t a i n e d t o the 

below-grade tanks, d i d you w r i t e any of the responses t o the 

below-grade tanks questions? 

A. I t was c o l l a b o r a t i v e . I mean, we a l l d i d . But, 

s p e c i f i c a l l y , me j u s t w r i t i n g i t , probably not. But i t was a 

group e f f o r t . 

Q. A l l r i g h t . And d i d you speak t o operators who 

might have had a s p e c i f i c question about e x i s t i n g below-grade 

tanks and whether they needed t o re l o c a t e ? 

A. Yes. And t h a t ' s why we came up w i t h the FAQs --

i s what we r e f e r t o them -- t o provid e c l a r i f i c a t i o n of those 

issues. 

Q. A l l r i g h t . I have an answer t o a f r e q u e n t l y 

asked questi o n : Does the s i t i n g requirement i n 

19.15.17.10 NMAC apply t o e x i s t i n g below-grade tanks? 

And at the bottom, there i s an answer, and the bottom 

says, please contact Wayne Price at a phone number and e-mail 

address or Brad Jones a t your phone number and e-mail address. 

Would t h a t mean t h a t you p a r t i c i p a t e d i n w r i t i n g t h i s 

question and would be f a m i l i a r w i t h the question? 
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A. I b e l i e v e so, yes. 

MS. FOSTER: Rather than reading t h i s i n t o the 

record, Mr. Commissioner, might I j u s t show him t h i s question 

so we can discuss i t ? Or would you p r e f e r t h a t I read i t i n t o 

the record? 

CHAIRMAN FESMIRE: I would p r e f e r t h a t i t be read 

i n t o the record. 

MS. FOSTER: Okay. The question s t a t e s : 

"Frequently Asked Question: Does the s i t i n g 

requirement i n 19.15.17.10 NMAC apply t o e x i s t i n g below-grade 

tanks?" 

Answer: "19.15.17.17D NMAC r e q u i r e s operators of 

e x i s t i n g below-grade tanks t o apply f o r a permi t w i t h i n 90 days 

a f t e r June 16, 2008. E x i s t i n g below-grade tanks do not have t o 

be r e l o c a t e d t o meet the s i t i n g requirements i n 

19.15.17.10 NMAC but must meet the design and c o n s t r u c t i o n 

requirements i n 19.15.17.11 NMAC. 

"The operator must s t i l l supply the i n f o r m a t i o n 

r e q u i r e d i n 19.15.17.9 NMAC, and the s i t i n g c r i t e r i a a p p l i e s t o 

below-grade tanks l o c a t e d a f t e r June 16, 2008." 

A. Yes. I t h i n k t h a t ' s what I j u s t e x p l a i ned t o you 

i n our discussions, yes. 

Q. So f o r purposes of c l a r i t y , an operator would 

have been r e q u i r e d t o ask f o r a permit? 

A. Yes. 
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Q. I f they d i d not meet the s i t i n g requirements, 

then they would not have been able t o get a permit? 

A. I'm not saying t h a t . What I'm t r y i n g t o say i s 

t h a t we would assess, based on the i n f o r m a t i o n i n the 

a p p l i c a t i o n , which would i n c l u d e the s i t i n g i n f o r m a t i o n i n 

th e r e , i f they pose an imminent t h r e a t or not. I f they pose an 

imminent t h r e a t , such as i f the y ' r e placed d i r e c t l y i n 

groundwater, we would probably not permit those because of the 

p o t e n t i a l i f t h e r e was any type of f a i l u r e , i n t e g r i t y f a i l u r e , 

t h a t would have a d i r e c t impact on f r e s h water, which the whole 

p r o v i s i o n i s t o p r o t e c t f r e s h water, human h e a l t h , and the 

environment. 

So i f i t was placed i n two f e e t of water, we would 

probably say we would deny t h a t permit a p p l i c a t i o n . We've 

asked operators on top of t h a t t o make those assessments up 

f r o n t p r i o r t o s u b m i t t i n g p e r m i t a p p l i c a t i o n s t o determine i f 

they should submit a perm i t a p p l i c a t i o n or a cl o s u r e plan 

because i f they do create such a t h r e a t , more than l i k e l y we 

would assess i t as such and not permit them. 

Q. Okay. And t h i s assessment of imminent t h r e a t , i s 

t h a t based -- what i s t h a t based on? 

A. Well, I gave you a very good example. I f you 

know these are tanks, these are nonconforming tanks t h a t 

r e q u i r e permit or permit m o d i f i c a t i o n , i f they were t o f a i l , 

they would have a d i r e c t impact. 

PAUL BACA PROFESSIONAL COURT REPORTERS 

500 4th S t r e e t , NW, Su i t e 105, Albuquerque, NM 87102 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

85 

So, I mean, i t ' s a l l case-by-case, because there's so 

many d i f f e r e n t scenarios. Another example co u l d be i f your 

tank was l o c a t e d i n a 100-year f l o o d zone t h a t was su b j e c t t o 

f l o o d i n g , t h a t ' s probably not a good idea t o perm i t such a 

below-grade tank t o continue t o operate i f i t doesn't c u r r e n t l y 

have a p e r m i t . 

Once again, we would probably ask f o r a clo s u r e plan 

on t h a t i n s t e a d of a perm i t a p p l i c a t i o n . 

Q. And who makes t h a t s u b j e c t i v e determination? 

Would i t be you as the Environmental Bureau here i n Santa Fe, 

or i s i t the l o c a l d i s t r i c t o f f i c e ? 

A. Well, i n t h i s case, f o r these r i g h t here, what 

we've done t o a s s i s t the d i s t r i c t o f f i c e s r i g h t now, c u r r e n t l y , 

what we're doing i s t h a t any of these type of a p p l i c a t i o n s t h a t 

would be coming i n , we're asking t h a t they be sent t o Santa Fe 

so the d i s t r i c t o f f i c e wouldn't be flo o d e d by them and be 

bogged down. So they could continue a l l the new operations 

t h a t need t o be p e r m i t t e d f o r them t o assess those as i t ' s 

w r i t t e n i n the r u l e . 

Q. And are you f a m i l i a r w i t h a l l the areas 

g e o g r a p h i c a l l y i n New Mexico t h a t an operator might be seeking 

t o l o c a t e a below-grade tank or a l o c a t i o n or have an e x i s t i n g 

l o c a t i o n ? I'm s o r r y . 

A. Are we aware of a l l of them? 

Q. No. You, p e r s o n a l l y , since you're r e v i e w i n g 
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them, do you have e x p e r t i s e i n the geology and topography and 

e v e r y t h i n g t h a t i s necessary t o make a s c i e n t i f i c a l l y based 

d e c i s i o n as t o whether there's an imminent t h r e a t ? 

A. Once again, as you read out of the FAQ, and as I 

s t a t e d e a r l i e r , you're r e q u i r e d t o submit a p e r m i t a p p l i c a t i o n 

which includes the hydrogeologic r e p o r t p r o v i d e d by the 

operator of t h e i r assessment of surface and subsurface water 

being present a t the s i t e p l u s geology plus s i t i n g 

demonstrations. We would be basing i t upon the i n f o r m a t i o n 

t h a t they p r o v i d e us f o r t h e i r p e r m i t . 

Q. A l l r i g h t . Now, you t a l k e d a l o t about -- i n 

your d i r e c t testimony — about r e s p o n s i b i l i t i e s t h a t an 

operator might have upon the sale or t r a n s f e r of a below-grade 

tank. 

What e x a c t l y do you mean by a t r a n s f e r ? 

A. Well, t r a n s f e r of ownership. Let's say I'm 

company number X, and I create company number X squared. 

They're a subset of my company, and I want t o t r a n s f e r . I 

don't want t o s e l l those. I want t o t r a n s f e r ownership t o my X 

squared company. That would be a t r a n s f e r of ownership. That 

wouldn't n e c e s s a r i l y i n v o l v e a sale at a l l . 

Q. Okay. So could t h a t be an i n t e r n a l t r a n s f e r 

w i t h i n a l a r g e company w i t h many su b d i v i s i o n s ? 

A. I t could. But as I've seen i n the years I've 

been here, a l o t of those get s o l d o f f e v e n t u a l l y t o other 
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companies. 

Q. But i f i t doesn't get s o l d o f f and i t gets 

absorbed w i t h i n another d i v i s i o n of a l a r g e company, you would 

consider t h a t a t r a n s f e r f o r purposes of t h i s amendment t o the 

ru l e ? 

A. Yes. 

Q. A l l r i g h t . And what about i n the s i t u a t i o n where 

you have a J o i n t Operating Agreement and you have se v e r a l 

operators under one l e g a l agreement, and there's a d i f f e r e n t 

operator who steps up and decides t h a t he wants t o be the 

operator of the l o c a t i o n ? 

I n other words, there's a t r a n s f e r o f operatio n s of 

the l o c a t i o n . Would you consider t h a t a t r a n s f e r ? 

A. Well, I guess the r u l e speaks f o r i t s e l f , because 

the r u l e i d e n t i f i e s c e r t a i n t h i n g s such as the signage f o r --

any type of permit a c t i v i t y under the P i t Rule r e q u i r e s you, as 

an operator of t h a t o p e r a t i o n -- be i t a temporary p i t , 

below-grade tank, permanent p i t , i f you're not the operator of 

the w e l l associated w i t h t h a t , you have t o put your sign out 

ther e and i d e n t i f y who you are. 

So there are p r o v i s i o n s t h a t already address t h a t 

type of scenario because t h a t would have t o be decided a t t h a t 

p o i n t . So e i t h e r you own the w e l l or the f a c i l i t y t h a t ' s 

associated w i t h t h a t below-grade tank -- i n t h i s case, l e t ' s 

say i t ' s a below-grade tank -- or you don't. 
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And you would already have t o i d e n t i f y y o u r s e l f as 

p a r t of t h a t below-grade tank under the c u r r e n t r u l e . 

Q. But t h e r e could be m u l t i p l e owners of a l o c a t i o n . 

A. There c o u l d be. 

Q. And? 

A. I t would depend on how you address the sale or 

t r a n s f e r . So r i g h t now, i f both p a r t i e s are owner/operator of 

a below-grade tank, then t h a t ' s , you know, t h a t ' s between them 

t o determine how they want t o assess t h a t . 

Q. Rig h t . And i t ' s between them as a p r i v a t e 

c o n t r a c t between the two p a r t i e s as t o whether they ' r e going t o 

t r a n s f e r t h a t between the two of them. 

A. Uh-huh. 

Q. And these changes seem t o imply t h a t OCD now can 

step i n and impact t h a t t r a n s f e r i f c e r t a i n parameters are not 

met. 

A. Yes. Well, impact t h a t t r a n s f e r ? I would say 

i n d i r e c t l y i t would impact t h a t t r a n s f e r , but d i r e c t l y the 

p a r t i e s need t o be n o t i f i e d i f there's compliance issues 

r e l a t e d t o the e x i s t i n g o p e r a t i o n and the l i a b i l i t y w i t h t h a t . 

So we're making sure those are addressed so they are a 

nonissue. 

Q. Okay. How long have you been w i t h the OCD? 

A. Almost three years. 

Q. A l l r i g h t . And du r i n g t h a t t h r e e years, have you 
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seen instances where a new company might come i n and purchase 

w e l l s a t e x i s t i n g l o c a t i o n s from another operator? 

A. Yes. 

Q. And i n those t r a n s f e r s , have you seen a s i t u a t i o n 

where the new owner might agree t o do some remediation t h a t 

might be necessary on a l o c a t i o n or maybe even clean up a 

legacy s i t e ? 

A. No. Well, I haven't been d i r e c t l y i n v o l v e d i n 

t h a t , but what I have been d i r e c t l y i n v o l v e d w i t h i s under t h i s 

c u r r e n t P i t Rule where an operator acquired p r o p e r t i e s from 

another operator t h a t they d i d not meet the s t i p u l a t e d 

deadlines f o r permits f o r those below-grade tanks. 

They d i d not submit a permit a p p l i c a t i o n i n time. I t 

was -- f i v e months had already passed, and they had s o l d those 

t o another operator w i t h o u t even having a permit -- p e r m i t t e d 

below-grade tank by r u l e when they were supposed t o submit the 

a p p l i c a t i o n i n . 

So what -- I guess what I'm seeing i s something more 

r e a l and prudent t o what we're d e a l i n g w i t h under the P i t Rule 

i s t h a t t h e y ' r e t r a n s f e r r i n g those l i a b i l i t i e s and also s e l l i n g 

o p erations t o other operators t h a t aren't even i n compliance 

w i t h the r u l e . And we're t r y i n g t o address t h a t . 

Q. So when there's a t r a n s f e r or sale of an o i l and 

gas company or even j u s t a below-grade tank, i s n ' t the buyer 

re s p o n s i b l e t o do h i s own i n s p e c t i o n s and do whatever he f e e l s 
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he needs t o do i n order t o do t h a t sale? 

A. A prudent operator would. What we're t r y i n g t o 

do i s , the p a r t y t h a t operated these d u r i n g the f i v e - t o 

six-month i n t e r i m t h a t f a i l e d t o do anything, we're not c u t t i n g 

them loose of t h e i r r e s p o n s i b i l i t y . They were a c t u a l l y i n 

v i o l a t i o n of the r u l e a t the time -- i f we r e a l l y wanted t o 

push i t , and we're not . But what we're t r y i n g t o do i s hold 

them l i a b l e t o what they should be addressing and they f a i l e d 

t o address when they were r e q u i r e d t o under the r u l e . 

Q. Okay. And you're aware t h a t the r e t r o f i t t i n g f o r 

even p o s s i b l e r e l o c a t i o n of tanks i s going t o cost companies 

money? 

A. Yes. And i f you n o t i c e , we r e c l a s s i f i e d a l o t of 

these. And the r e c l a s s i f i c a t i o n i t s e l f r e a l l y gave a break t o 

the operators t h a t f e l l out of the previous d e f i n i t i o n . But i t 

d i d n ' t g i v e a break t o the operators t h a t would have f a l l e n 

under the previous Rule 50, and there's a reason f o r t h a t . 

Because Rule 50 was i n place, and b a s i c a l l y Rule 50 

sa i d a below-grade tank r e q u i r e d secondary containment and leak 

d e t e c t i o n . So we're h o l d i n g those people t o the f i r e , so t o 

speak, and making them address those because they b l a t a n t l y 

disregarded the requirements of Rule 50 when they i n s t a l l e d 

those tanks. 

Q. Okay. Now, w i t h the new approved below-grade 

tank designs here t h a t you have, would i t be p o s s i b l e , do you 
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t h i n k , f o r a company t o have a p e r m i t t e d l o c a t i o n t h a t might 

not meet the new s i t i n g requirements of Rule 50? 

A. A p e r m i t t e d -- yes. Yeah. 

Q. Okay. And i f they don't meet the s i t i n g 

requirements of Rule 50 but t h e y ' r e being brought i n under t h i s 

new amendment, w i l l they have t o r e l o c a t e t h a t tank? 

A. Not n e c e s s a r i l y . The reason why i s , once again, 

f o r some p a r t i c u l a r reason, i f they put i t i n a place t h a t may 

be prone t o f l o o d i n g , as we discussed -- these are j u s t two 

general examples -- but i f t h e y ' r e being flooded, then the 

problem they have i s t h a t they may not even be able t o comply 

w i t h the conforming f a c t o r s . Because you're supposed t o 

c o n t r o l surface run-on. I f t h a t area i s three f e e t under 

water, you can't comply w i t h t h a t . So i t ' s r e a l l y not 

conforming. 

The other t h i n g , i f i t ' s placed, once again, i n 

groundwater, t h a t may be an o u t s t a n d i n g issue t h a t we have 

concerns about, e s p e c i a l l y w i t h the v i s i b l e s i d e w a l l s more so 

than the double w a l l design. Because as soon as t h a t leaks, i t 

impacts groundwater. 

Q. So then the answer t o t h i s f r e q u e n t l y asked 

question a c t u a l l y needs t o have a statement i n t h e r e , depending 

on whether there's an imminent danger t o groundwater, human 

h e a l t h , and the environment? 

A. Everything's got t o be assessed on a case-by-case 
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b a s i s . That's a l l we're asking f o r , the p e r m i t a p p l i c a t i o n 

t h a t w i l l g ive us the i n f o r m a t i o n t o make t h a t d e t e r m i n a t i o n . 

Q. Okay. 

A. Because t h e r e may be other t h i n g s t h a t may come 

out of t h i s t h a t we need t o assess. 

Q. R i g h t . On your t r a n s i t i o n a l requirements f o r 

below-grade tanks, you s t a t e d t h a t there's a new requirement of 

GPS t o the s i x t h decimal p o i n t . I s t h a t a c t u a l l y the center of 

the tank? I s t h a t the coordinates of the l o c a t i o n ? Do you 

need f o u r p o i n t coordinates? What e x a c t l y do you need there? 

A. Well, w i t h t h i s you should be i d e n t i f y i n g on your 

C-144 what your tank dimensions are, so you could take t h a t 

from the center. You could n o t i f y us which corner you're 

t a k i n g i t from because there's maps r e q u i r e d f o r t h a t . 

So i f you i d e n t i f i e d where you're t a k i n g your 

coordinates, t h a t would be a p p r o p r i a t e . 

Q. Now, you discussed t h a t there's the p o s s i b i l i t y 

of an i n t e g r i t y issue w i t h the tanks, and -- w e l l , l e t me back 

up. 

I f an operator i s being p r o a c t i v e and decides t o 

r e t r o f i t tanks, not because he needs t o , because he's being 

p r o a c t i v e , he i s r e q u i r e d t o look under the tank, c o r r e c t ? 

A. Yes. 

Q. And i f there's evidence; of a rele a s e , then he 

moves on t o a d i f f e r e n t standard. He's r e q u i r e d t o close t h a t 
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l o c a t i o n ? 

A. Well, i t depends. What we're t r y i n g t o do i s f o r 

the p r o a c t i v e operators t h a t are addressing tanks t h a t are not 

c u r r e n t l y l e a k i n g or have i n t e g r i t y issues, those operators 

t h a t j u s t say we're going t o upgrade t o the new design because 

we want t o come i n t o compliance w i t h t h a t , i t ' s a nonissue. I f 

we s e l l or t r a n s f e r , i t ' s already done, i t ' s d e a l t w i t h . We 

can make t h a t happen. 

We're r e q u i r i n g them t o look underneath the e x i s t i n g 

tank t o see i f f o r some p a r t i c u l a r reason -- l e t ' s say they d i d 

have an i n t e g r i t y issue p r i o r t o Rule 17 coming i n t o e f f e c t 

under Rule 50, and they r e p a i r e d t h a t tank. That's a l l they 

d i d . They d i d n ' t address the contamination t h a t occurred a t 

t h a t time. We're having them t o assess t h a t and take a look at 

i t . 

Q. Are you f a m i l i a r w i t h Rule 116? 

A. Yes. I t h i n k i t ' s r e f e r r e d t o as Rule 29 now. 

Q. Rig h t , under the -- the s p i l l r u l e ? 

A. Yes. 

Q. I f there's a release, wouldn't t h a t operator get 

i t p u l l e d f o r cleanup purposes under the s p i l l r u l e ? 

A. I t would depend on how much released. I f i t was 

under f i v e b a r r e l s , i t wouldn't. 

Q. Okay. 

A. So there would be no documentation. 
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Q. But i n t h i s instance they would have t o 

document --

A. Yes. 

Q. -- i f they found something, rega r d l e s s of what 

they t h i n k the amount was? 

A. A b s o l u t e l y . The c u r r e n t r u l e a l s o addresses 

under the general p r o v i s i o n s i f t h e r e was a puncture t o the 

tank t h a t created some type of release, you would have t o 

n o t i f y the D i v i s i o n of t h a t . There's no q u a n t i t y ; there's no 

volume t o t h a t release. Once again, i t ' s not a Rule 29 release 

standard. I t means you n o t i f y immediately i f there's a 

release. 

Q. So i t ' s a d i f f e r e n t standard f o r a s p i l l because 

i t came from a below-grade tank under t h i s r u l e ? 

A. A b s o l u t e l y . 

Q. A l l r i g h t . Now, does the OCD do approvals of 

t r a n s f e r of any p a r t of a l o c a t i o n ? Or w i l l i t o nly be i n 

r e l a t i o n t o t r a n s f e r o f a below-grade tank -- t r a n s f e r or sale 

of a below-grade tank? 

A. Can you c l a r i f y your question? I j u s t want t o 

make sure I understand i t . 

Q. What we t a l k e d about e a r l i e r i s t h a t i f there was 

a t r a n s f e r or sale of a below-grade tank, you're going t o 

b a s i c a l l y r e q u i r e t h a t the sale can't occur or t r a n s f e r can't 

occur u n t i l t h a t tank i s r e t r o f i t t e d ? 
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A. Or closed i f i t i s nonconforming. 

Q. Right. Now, do you do t h a t w i t h any ot h e r p a r t s 

of a l o c a t i o n ? Do you do i t w i t h above-grade tanks? Do you do 

i t w i t h the wellhead? Do you in s p e c t anything else and prevent 

the sale or t r a n s f e r i f i t doesn't meet your requirements? 

A. As f a r I know, we don't permit the above-grade 

tanks unless they're under the Water Q u a l i t y C o n t r o l Commission 

discharge-type p e r m i t , which would f a l l out of t h i s r u l e any 

way. I t would apply f o r any tanks l i n k e d t o t h a t t h a t are 

i d e n t i f i e d under t h a t r u l e . 

So I'm k i n d of confused by your question. The way 

the r u l e i s c u r r e n t l y read -- and i t s t a t e s t h a t i f you do have 

a below-grade tank t h a t ' s p e r m i t t e d under Part 17, and you do 

grant the t r a n s f e r of t h a t f a c i l i t y or w e l l , t h a t t h a t tank or 

below-grade tank, temporary p i t , permanent p i t , can be 

considered approved t o go w i t h t h a t . That's why we made t h i s 

e xception f o r these because they're nonconforming. 

Just f o r another c l a r i f y i n g statement. Other type of 

ope r a t i o n s , be i t the l i n e d permanent p i t s or the temporary 

p i t s , temporary p i t s are r e q u i r e d t o close a f t e r use by a 

c e r t a i n amount of time. So those type of t h i n g s , t h a t should 

not be a prolonged use of t h a t . Even f o r the l i n e d permanent 

p i t s , t h e y ' r e r e q u i r e d t o complete t h e i r r e t r o f i t w i t h i n a 

s p e c i f i e d t i m e l i n e already. 

So those type of t h i n g s are already -- should be 
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a l r e a d y addressed under the r u l e . 

Q. Ri g h t . What I'm concerned about i s t h i n g s l i k e 

condensate tanks t h a t might be surrounded by a berm t h a t I know 

you have other s e c t i o n s of the r u l e on --

A. Are you t a l k i n g about sumps? Or --

Q. -- the b i g tanks t h a t you have on l o c a t i o n a t the 

tank b a t t e r i e s --

A. Yeah. 

Q. -- those are s t e e l tanks. They're the same type 

of tanks t h a t you would probably be using f o r your below-grade 

tanks, and yet you have a d i f f e r e n t standard f o r t r a n s f e r or 

sal e . 

A. Well, no, we don't. You're t a l k i n g about the 

above-grade tanks t h a t are present. These are b u r i e d , and you 

can't even see the s i d e w a l l s . So there's a huge d i s t i n c t i o n of 

an above-ground tank where you can v i s u a l l y i n s p e c t around i t 

t o see i f i t ' s l e a k i n g compared t o one t h a t ' s b u r i e d t h a t you 

can't see at a l l . So there's a huge d i s t i n c t i o n between the 

two. 

Q. Okay. And you mentioned t h a t the reason t h a t 

you're extending the time from 180 days t o two years i s t o 

allow operators time t o create templates? 

A. Well, i t grants the o p p o r t u n i t y f o r t h a t . This 

i s the method t h a t we're c u r r e n t l y working w i t h the o p e r a t o r s . 

Because we'd r a t h e r get the a p p r o p r i a t e type of a p p l i c a t i o n 
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1 than a l o t t h a t we have t o r e t u r n back and say, you know, i t 

2 doesn't even meet the requirements of the r u l e , or you 

3 misunderstood a p o r t i o n of the r u l e and made c e r t a i n 

4 assumptions t h a t the r u l e doesn't g r a n t , or you decide t o 

5 modify what's r e q u i r e d i n the r u l e t o make i t work f o r you, but 

6 i t ' s c o n t r a r y t o the r u l e . 

7 So what we t r i e d t o do i s work w i t h these p a r t i e s , 

8 get templates t h a t are put together f o r these t h a t are general 

9 enough t h a t they can put i n any type of permit a p p l i c a t i o n , be 

10 i t f o r a r e t r o f i t or e x i s t i n g or even t o be a p p l i e d f o r a new 

11 one . 

12 I mean, i t a c t u a l l y creates a working t o o l f o r them 

13 t o be used f o r f u t u r e s u b m i t t a l s , f o r new o p e r a t i o n s . 

14 Q. And what companies have you created templates 

15 with? 

16 A. C o n o c o P h i l l i p s , Devon --- w e l l , we're working w i t h 

17 Devon now -- Dugan. We're working w i t h BP. We're working 

18 w i t h -- w e l l , we d e a l t w i t h -- I'm t r y i n g t o t h i n k of a l l 

19 the -- W i l l i a m s . I'm t r y i n g t o t h i n k of some of the other 

20 ones. Huntington Resource, Huntington, we're working w i t h 

21 them. There's a t l e a s t a dozen. I can't remember them a l l . 

22 Q. Okay. And each time t h a t you work w i t h a 

23 company, you're s t a r t i n g w i t h a brand new template? Or do you 

24 t r a n s f e r the template t h a t you used w i t h ConocoPhillips t o 

25 Wil l i a m s and use t h a t format? 
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A. We're working w i t h each company and what they 

propose t o do. Each company operates d i f f e r e n t l y . To make the 

assumption t h a t a l l companies have the same issues, the same 

type of tanks, and t h a t they do the same o p e r a t i o n s , i t ' s not 

a p p r o p r i a t e . So we ask each company t o send us a d r a f t 

a p p l i c a t i o n , and we work through t h a t . 

Q. Okay. And how do you work w i t h a small operator 

t h a t might come t o you once every couple of years t h a t might 

have an issue? Do you have t o make them create templates as 

w e l l ? 

A. We ask f o r -- w e l l , Huntington i s k i n d of a small 

one. I was t r y i n g t o t h i n k of the other one. J Management i s 

k i n d of s m a l l , I guess, because, you know -- so, yeah, we're 

asking them t o t e l l us what they do. We don't know what they 

do. 

We can't make the assumption of what Conoco does i s 

what a small operator does. So we need t o f i n d out how they 

operate i n order t o address the templates. 

Q. Right. So i s th e r e anywhere i n t h i s r u l e t h a t 

t a l k s about being r e q u i r e d t o create a template w i t h you p r i o r 

t o a c t u a l l y g e t t i n g approval of a permit? 

A. As i t c u r r e n t l y stands, no, but t h i s leads t o a 

d i f f e r e n t s u b j e c t . The d i f f e r e n t s u b j e c t i s t h a t we're 

addressing these under Agreed Scheduling Orders i n which t h a t ' s 

what we're asking them t o do. So they're agreeing on t h a t . 
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Q. Under an Agreed Scheduling Order? 

A. Yes. 

Q. Okay. I n r e l a t i o n t o the increase o f the 

c h l o r i d e l e v e l s , you mentioned t h a t you're going t o al l o w 

comparison t o background. 

A. Yes. 

Q. What are you t a l k i n g about i n terms of 

background? Are you t a l k i n g about the surface? Are you 

t a l k i n g about the bottom of the tr e n c h where t h e y ' r e going t o 

do o n - s i t e b u r i a l ? Where i s t h a t measurement supposed t o be 

taken f o r background? 

A. Well, i t would be prudent t o do i t -- l e t ' s say 

you have -- you're working a temporary p i t . Because temporary 

p i t s and d r y i n g pads are what t h i s o n l y a p p l i e s t o under the 

r u l e , the clos u r e of such a c t i v i t i e s , i t doesn't apply t o 

below-grade tanks. I t doesn't apply t o permanent p i t s . 

So i f you're c o n s t r u c t i n g a temporary p i t t o be used 

o n - s i t e , i t would be prudent t o take your sample a t t h a t time 

i n the excavated area. 

Q. Right. 

A. That would be prudent. 

Q. And when you take t h a t sample at t h a t time, i s 

t h a t by a f i e l d t e s t or a l a b t e s t ? 

A. Well, once again, we s p e c i f y , or I c l a r i f y , t h a t 

we're l o o k i n g t h a t i f you're going t o compare the background t o 
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1 the contents , we want l i k e - f o r - l i k e r e s u l t s , which means we 

2 want the same type of a n a l y t i c a l r e s u l t s done on each. 

3 Q. So you could use a f i e l d t e s t on both? 

4 A. No. Because the c l o s u r e standards a r e n ' t based 

5 on a f i e l d t e s t . They s p e c i f y t h a t p i t content standard, 

6 b u r i a l standard, has a s p e c i f i e d method. 

7 Q. A l l r i g h t . I s t h e r e w i t h the r e l a t i o n t o 

8 background t e s t i n g or the t e s t i n g t h a t ' s necessary o n - s i t e any 

9 time an operator can use a f i e l d t e s t i n s t e a d of a l a b t e s t ? 

10 A. C u r r e n t l y , no. 

11 Q. Under the proposed amendment? 

12 A. Under the proposed amendment? C u r r e n t l y , no. 

13 Q • A l l r i g h t . 

14 A. We s p e c i f y the t e s t methods i n the r u l e . 

15 Q. A l l r i g h t . Now, the SPLP i s going t o be 

16 3,000 mg/L, co r r e c t ? 

17 A. Yes . 

18 Q. And mg/L i s a measurement f o r a wet substance? 

19 A. I t ' s a c t u a l l y f o r a l i q u i d . 

20 Q. L i q u i d , r i g h t . 

21 A. Yes . 

22 Q. And i f you're going t o do a comparison t o the 

23 background, you're comparing a s o l i d m a t e r i a l ? 

24 A. Well, once again, yes. The i n i t i a l i s a s o l i d . 

25 The 1312 method i s a lea c h i n g procedure t h a t creates a 
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leachate, which i s a l i q u i d . The 300.1 i s a t e s t f o r l i q u i d s 

t h a t you determine what the c h l o r i d e i s . You're a c t u a l l y 

t e s t i n g f o r c h l o r i d e . So i t s t a r t s out as a s o l i d . You use 

the leaching f e a t u r e on i t t o create a leachate which i s a 

l i q u i d , and you t e s t the l i q u i d . 

Q. A l l r i g h t . But the m a t e r i a l t h a t ' s going t o be 

i n your p i t w i l l have been s t a b i l i z e d , c o r r e c t ? 

A. I t should be. 

Q. On a 3:1 r a t i o ? 

A. Yes. 

Q. And your background i s not s t a b i l i z e d on a 3:1 

r a t i o ? 

A. I don't understand the q u e s t i o n . That doesn't --

Q. Well, I'm t r y i n g t o compare apples t o apples i n 

terms of numbers. You have your background, you're t a k i n g i t 

from the surface, r i g h t ? 

A. Yes. 

Q. You are t a k i n g a s o l i d . You're going t o do a 

leachate t e s t on i t t h a t you're going t o end up w i t h a mg/L 

number, r i g h t ? 

A. Yes. 

Q. Okay. What's i n your p i t t h a t you're going t o be 

re q u i r e d t o t e s t i s also going t o be a leachate t e s t , r i g h t , 

but t h a t i s s t a b i l i z e d 3:1? 

A. Yes. 
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Q. I s t h a t comparing --

A. We're t a l k i n g apples t o apples and r e s u l t s based 

upon t e s t i n g methods. To s t a b i l i z e the n a t u r a l l y o c c u r r i n g 

s o i l s , t h e y ' r e already s t a b l e . I don't understand what we're 

s t a b i l i z i n g . With s t a b i l i z i n g , what would be background? 

Because we're t a l k i n g about n a t u r a l s o i l s i n places 

t h a t could be un d i s t u r b e d because you j u s t dug i n t o the ground, 

and t h a t ' s where you're going t o — you know, they're already 

s t a b i l i z e d . They're h o l d i n g up the surf a c e . 

The p i t contents i t s e l f would not n e c e s s a r i l y be t h a t 

because i t ' s going t o have d r i l l i n g muds and f l u i d s j u s t 

r e c e n t l y p u l l e d o f f . I t ' s going t o be mucky muck-type of 

m a t e r i a l t h a t needs t o be s t a b i l i z e d i n order t o h o l d a 

f o u r - f o o t cover on top of i t . So there's a 

d i f f e r e n t s t a b i l i z a t i o n t o c u r r e n t l y s t a b l e s o i l s . That's 

where I'm confused by your q u e s t i o n . 

Q. A l l r i g h t . So your surface i s not going t o be 

s t a b i l i z e d s o i l s , but where you're p u t t i n g your waste i s going 

to be i n a p i t which i s several f e e t down from the surface, 

c o r r e c t ? 

A. I would hope t h a t the s o i l s would be 

s t a b i l i z e d -- be s t a b l e because you can't put an o n - s i t e t r e n c h 

b u r i a l i n an unstable area. 

Q. Right. 

A. That's a s i t i n g requirement. 
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Q. But when you're p u t t i n g o n - s i t e -- when you're 

doing an o n - s i t e deep t r e n c h , i t ' s a deep t r e n c h . You're not 

bur y i n g on the surf a c e ; you're b u r y i n g i n a trench? 

A. Yes. 

Q. Which i s several f e e t from the surface, c o r r e c t ? 

A. I t could be, yes. 

Q. A l l r i g h t . I s the r e a vadose zone l e v e l between 

the surface and the bottom of the p i t ? The trench? 

A. There should be, yes. Or else t h e r e wouldn't --

ther e would be no t h i n g t h e r e . I t wouldn't be a tr e n c h . Yes. 

Q. Okay. And c h l o r i d e l e v e l s are going t o be 

d i f f e r e n t versus the surface versus beneath t h a t vadose zone or 

at the bottom of your trench? 

A. Pos s i b l y . 

Q. Okay. 

MS. FOSTER: Thank you. I have no f u r t h e r questions. 

CHAIRMAN FESMIRE: Mr. Carr? 

CROSS-EXAMINATION 

BY MR. CARR: 

Q. Mr. Jones, i n your proposed amendments t o the 

o p e r a t i o n a l requirements f o r below-grade tanks i f your 

amendment i s adopted, i t provides an operator s h a l l i n s p e c t a 

below-grade tank a t l e a s t monthly and mai n t a i n a w r i t t e n record 

of the i n s p e c t i o n f o r the l i f e of the below-grade tank. 

A. Yes. 
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Q. My question i s : What would you a n t i c i p a t e a 

w r i t t e n r e c o r d of each i n s p e c t i o n t o look l i k e ? What 

i n f o r m a t i o n i s on t h i s ? 

A. I t ' s i n t e r e s t i n g you asked because t h a t ' s why 

operat i o n s , when they get t o t h e i r templates -- once again, 

t h i s goes back t o Ms. Foster's q u e s t i o n o f why the templates --

because each operator looks at something d i f f e r e n t . 

So what I've been t o l d by operators — I ' l l t e l l you 

what I've been t o l d by operators -- they go out t o check -- and 

another t h i n g i s the -- and I'm t r y i n g t o t h i n k of the c o r r e c t 

term f o r o p e r a t i o n s , but i t ' s something about removal of o i l 

o f f the surface and so f o r t h -- they i n s p e c t f o r t h a t . 

They also in s p e c t the sides of the tank. They also 

inspect the berms around the tank because they're supposed t o 

c o n t r o l f o r surface run-on, i f they've eroded, i f t h e r e i s the 

p o t e n t i a l of water coming and accumulating i n t h a t tank. They 

inspect those type of t h i n g s . 

I f they have automatic s h u t o f f s , they i n s p e c t those 

t o see i f t h e y ' r e working p r o p e r l y . 

Q. Are a l l of those t h i n g s e s t a b l i s h e d i n the 

template w i t h the agency? 

A. What the operator proposes. 

Q. And t h a t ' s approved before these i n s p e c t i o n 

r e p o r t s are prepared? 

A. A c t u a l l y , i t ' s i n t e r e s t i n g , because they give us 
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what they're c u r r e n t l y doing and give us an example. They go, 

w e l l , we already have an i n s p e c t i o n sheet. I go, grea t , g i v e 

me a copy of your i n s p e c t i o n sheet. 

So they c u r r e n t l y do i t . They have t o , based upon 

the r u l e s -- on the other p r o v i s i o n s f o r the r u l e s t h a t they 

comply w i t h the o p e r a t i o n a l requirements. 

Q. I f I understood your testimony, you t h i n k i t ' s 

important t o have t h i s i n f o r m a t i o n even when the i n f o r m a t i o n 

may be more than f i v e years o l d . 

A. Yes. And the reason why i s l e t ' s say you operate 

a tank t h a t you p e r m i t t e d under Rule 50. Okay? That, i n the 

previous Rule 50, I don't t h i n k t h e r e was any recordkeeping 

requirement a t a l l . Okay? 

Let's say t h a t tank has had m u l t i p l e i n t e g r i t y 

issues, and they j u s t keep p u t t i n g a weld seam i n the corner of 

the tank i n the same place. Let's say under the c u r r e n t r u l e 

you do ten o f those i n the next f i v e years, and i t continues t o 

the s i x t h or seventh year, we may want t o address t h a t and say, 

you know, i t ' s time. That weld i s j u s t not working. 

Q. I s t h a t record submitted t o you? 

A. No, i t i s not. I t i s f o r the operator t o 

main t a i n . So i f we go t o request t h a t , we can make t h a t 

assessment. 

Q. You wouldn't a c t u a l l y even know i f they had been 

out welding or anyth i n g l i k e t h a t on the tanks, so you could 
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say i t ' s time t o look a t i t ? 

I j u s t don't understand what i n f o r m a t i o n t h i s would 

give you f i v e , s i x , e i g h t years ago t h a t i s n ' t r e a l l y f a l l i n g 

under the category of o l d , unnecessary, and probably i r r e l e v a n t 

i n f o r m a t i o n . 

A. Well, see, I disagree w i t h t h a t because the 

cu r r e n t r u l e r e q u i r e s you t o n o t i f y us when there's an issue 

w i t h a tank. So l e t ' s say we get n o t i f i e d two or three times, 

we may say, "Where's your record? We want t o look at your 

i n s p e c t i o n r e c o r d . " 

Then i t would be prudent because you as the operator 

would have t h a t , and we could make t h a t assessment. But the 

r u l e c u r r e n t l y r e q u i r e s you t o n o t i f y the D i v i s i o n of any type 

of f a i l u r e t h a t occurs, and w e ' l l be documenting t h a t , 

a b s o l u t e l y . 

Q. And a 19-year-old r e c o r d you t h i n k would be 

h e l p f u l t o you i n addressing something? 

A. A f t e r 19 years, i t might be prudent t o replace 

t h a t tank t h a t ' s had m u l t i p l e f a i l u r e s ? A b s o l u t e l y . 

A b s o l u t e l y . 

Q. When you proposed an amendment t o regarding 

permit m o d i f i c a t i o n s and the submission o f the r e g i s t r a t i o n 

l i s t , you are asking f o r v a r i o u s kinds of i n f o r m a t i o n i n c l u d i n g 

g l o b a l p o s i t i o n i n g coordinates t o the s i x t h decimal p o i n t . 

My questi o n i s : Why do you need t h a t much d e t a i l , 
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and how do you get t o the s i x t h decimal p o i n t ? 

A. Well, my understanding, based on the G a l i s t e o 

Basin r u l e . I was a p a r t y up th e r e as w e l l . That's the 

c a p a b i l i t y of the c u r r e n t g l o b a l p o s i t i o n i n g devices t h a t we 

have, the GPS u n i t s t h a t are — 

Q. How close i s t h a t ? How close does t h a t get you? 

A. Well, you know --

Q. Inches, f e e t ? 

CHAIRMAN FESMIRE: Tens of feet? 

THE WITNESS: Yeah. I was going t o say tens o f f e e t . 

So the less accurate i t i s , the f u r t h e r away i t could be. So, 

you know, i t ' s what we're using. And t h i s has been confirmed 

by p a r t i e s t h a t use these devices. 

Q. (By Mr. C a r r ) : Let me ask you about your 

amendments t o the design and c o n s t r u c t i o n s p e c i f i c a t i o n s where 

you r e q u i r e r e t r o f i t t i n g of the below-grade tank when there's a 

t r a n s f e r . 

I n the i n d u s t r y now we're seeing a number of mergers, 

combinations of companies, B u r l i n g t o n , Conoco, Pecos and those 

k i n d of t h i n g s . I s t h a t k i n d of merger a t r a n s f e r t h a t would 

t r i g g e r the o b l i g a t i o n t o r e t r o f i t these below-grade tanks? 

A. Well, I guess you would have t o look at how i t 

would take place. I'm t r y i n g t o t h i n k of a scenario t h a t the 

merging company -- w e l l , I guess when you look at t h a t , because 

I've looked at merger papers and so f o r t h , and companies get 
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absorbed i n t o other companies or a p o r t i o n of a company. 

That's why I d i d the X squared gets absorbed i n t o a d i f f e r e n t 

company. 

Yes, t h a t would apply. 

MR. CARR: That's a l l . 

CHAIRMAN FESMIRE: Mr. Frederick? 

MR. FREDERICK: Mr. Chairman — 

CHAIRMAN FESMIRE: Oh, Mr. Hiser. Okay. Let's 

e s t a b l i s h some r u l e s here. When do I t r e a t you as i n d i v i d u a l s ? 

MR. CARR: Well, I was j u s t asking questions f o r 

Conoco. 

CHAIRMAN FESMIRE: Okay. So the next question should 

be f o r the I n d u s t r y Committee from Mr. Carr? 

MR. CARR: No. 

CHAIRMAN FESMIRE: From Mr. Hiser f o r the Committee? 

MR. HISER: I t ' s confusing, I know. 

CROSS-EXAMINATION 

BY MR. HISER: 

Q. Mr. Jones, i f the tank i s t r a n s f e r r e d -- l e t me 

back up. 

You had s t a r t e d o f f by saying t h a t a l a r g e p a r t of 

what the D i v i s i o n i s seeking t o do i n t h i s r u l e i s t o ensure 

t h a t an operator does not t r a n s f e r t h e i r l i a b i l i t i e s onto a 

subsequent operator, and t h a t , t h e r e f o r e , you want t o t i e up 

a l l the issues as best as you can once the t r a n s f e r or sale of 
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p r o p e r t y occurs; i s t h a t c o r r e c t ? 

A. Yes. 

Q. Now, i f the tank i s t r a n s f e r r e d from one operator 

t o another, i s the s e q u e n t i a l operator going t o be responsible 

or not re s p o n s i b l e i f the p r i o r operator missed i n s p e c t i o n s or 

doesn't have records f o r i n s p e c t i o n s f o r the l i f e of the tank? 

A. No. Because i t says the operator must ma i n t a i n 

those records. I f you become a new operator, then you s t a r t a 

new record. You could. I t would be prudent t o get the 

p r e e x i s t i n g records so i f you had concerns, you could address 

those issues. 

Q. But at t h i s time, the D i v i s i o n ' s requirement i s 

t h a t the l i f e of the tank i s the l i f e of the tank w i t h t h a t 

operator? 

A. That would be the best way -- t h a t ' s the way the 

language speaks, yes. 

Q. Now, i s the r e a d i s t i n c t i o n i n the D i v i s i o n ' s 

mind as i t ' s l o o k i n g a t these r u l e s between a r e t r o f i t and a 

replacement of a tank? 

A. I would say yes, and the reason why i s because 

you may have a p e r m i t t e d tank t h a t was p e r m i t t e d under Rule 50 

t h a t i s c u r r e n t w i t h e v e r y t h i n g , even c u r r e n t i n design t h a t 

may need a replacement because of an i n t e g r i t y issue, t h a t they 

chose t o go i n and replace the tank i n s t e a d of r e p a i r i n g i t . 

And then you may have a tank t h a t ' s a nonconforming 
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tank t h a t was not p e r m i t t e d t h a t has an i n t e g r i t y issue t h a t 

may need a r e t r o f i t or replacement. So, yes, t h e r e are two 

d i f f e r e n t d i s t i n c t i o n s . 

Q. Okay. Now, accepting t h a t t h e r e ' s a d i s t i n c t i o n 

i n the D i v i s i o n ' s mind between a r e t r o f i t and a replacement, 

from your d i s c u s s i o n w i t h Ms. Foster, i t seems t h a t the 

D i v i s i o n ' s p o s i t i o n i s t h a t i n the case of a r e t r o f i t t h a t , i n 

general, the Section 10 s i t i n g requirements do not apply unless 

you look a t i t and determine there's some s o r t of imminent 

s u b s t a n t i a l endangerment, i n which case you may refuse t o grant 

the p e r m i t , which would e f f e c t i v e l y have the e f f e c t of 

r e q u i r i n g r e l o c a t i o n o f t h a t tank; i s t h a t r i g h t ? 

A. P o t e n t i a l l y . 

Q. I s t h a t a summary of what you said? 

A. Yes. 

Q. Now, i n the case of replacement, are you 

i n t e n d i n g t o use the same approach as was done f o r the 

r e t r o f i t ? Or are you saying t h a t i f i t ' s a replacement t h a t 

the Rule 10 requirements always apply, and so a t the time of 

the replacement I would need t o r e l o c a t e the tank t o a new 

l o c a t i o n i f i t d i d n ' t meet the s i t i n g requirements? 

A. Well, the r u l e allows us. Under Section 13A, i t 

s t a t e s t h a t i f the o p e r a t i o n poses an imminent t h r e a t t o 

freshwater, human h e a l t h , and the environment, we have the 

r i g h t t o r e q u i r e c l o s u r e of t h a t tank. And i t doesn't mean i f 
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i t ' s conforming or nonconforming. I t ' s a n y t h i n g . I t could be 

an exception of something t h a t we r e q u i r e d , and then we f i g u r e d 

out l a t e r t h a t i t ' s c r e a t i n g t h i s issue. 

We always have the a u t h o r i t y t o come i n and r e q u i r e 

c l o s u r e of t h a t . 

Q. And my questi o n doesn't go t o your a u t h o r i t y f o r 

t h a t . My questi o n i s the matter of p r a c t i c e . I f I replace 

t h a t tank w i t h a new tank, do I have t o then comply w i t h the 

Section 10 standards i f I'm p u t t i n g i t i n t o a place where an 

e x i s t i n g tank already was? P u t t i n g aside questions of imminent 

and s u b s t a n t i a l danger, which I accept your e x p l a n a t i o n of. 

A. And -- yeah. And I guess you're g e n e r a l i z i n g one 

t h i n g . So i t ' s hard t o answer because each one has t o be 

looked a t case-by-case i n order t o make t h a t d e t e r m i n a t i o n . 

So as a general t h i n g , l e t ' s say i t ' s a conforming 

tank, and you're going t o replace i t , and t h e r e are no 

outst a n d i n g issues t h a t create imminent danger, then you would 

j u s t replace i t i n s t e a d of r e p a i r i n g i t i f t h e r e was a leak. 

Yes . 

Q. Okay. Thanks. One question t h a t a r i s e s i s t h a t 

under e x i s t i n g Rule 17, operators were r e q u i r e d t o submit 

permit a p p l i c a t i o n s and closure plan f o r a number -- i n some 

cases, a great number of below-grade tank and t o some extent 

temporary p i t s . 

Now, we're proposing t o make a change i n the due 
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dates f o r when c e r t a i n of those chancres have t o occur. I s i t 

the D i v i s i o n ' s o p i n i o n t h a t operators would e i t h e r submit a l l 

of those m u l t i p l e thousands of a p p l i c a t i o n s and perm i t 

a p p l i c a t i o n s t o r e f l e c t these changes i n the ru l e s ? Or i s the 

D i v i s i o n going t o address t h a t a d m i n i s t r a t i v e l y ? 

A. I'm not sure i f I understand your q u e s t i o n . 

Q. A l o t of the closure plans had s p e c i f i e d the 

clo s u r e date, which was the date s p e c i f i e d i n the previous 

r u l e . And so there's a clo s u r e plan saying i t has t o be closed 

by such and such a date. The D i v i s i o n i s now proposing t o 

r e l a x t h a t requirement by s w i t c h i n g out t o the date of a sale 

or t r a n s f e r . 

But t h a t leaves the question, because there's s t i l l a 

clo s u r e plan t h a t f o r e x i s t s f o r t h a t tank, t h a t below-grade 

tank, t h a t says i t ' s going t o close by such and such a date? 

I s the D i v i s i o n e n v i s i o n i n g t h a t the operators w i l l have t o 

come back i n and f i l e amendments on a l l the plans t h a t were 

f i l e d under the e x i s t i n g Rule 17 t o change t h a t ? Or are you 

going t o address t h a t a d m i n i s t r a t i v e l y ? 

A. Well, I guess there might be some confusion on 

your p a r t . Because there's d i f f e r e n t types of scenarios. Each 

one i s a l i t t l e b i t d i f f e r e n t . 

For the below-grade tanks -- a good example i s t h a t 

c e r t a i n below-grade tanks under the c u r r e n t r u l e are r e q u i r e d 

t o submit those c l o s u r e plans -- and I b e l i e v e i t was w i t h i n 
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s i x months o f the e f f e c t i v e date, which would have been 

December -- because they were r e q u i r e d t o close under the 

c u r r e n t r u l e a l l o w these tanks t h a t are e x i s t i n g under I ( 6 ) , 

the proposed 1 ( 6 ) , are s t i l l those tanks. 

I f they submit a cl o s u r e p l a n , t h a t meant t h a t they 

weren't going t o continue t o operate, and they were closed by 

then. I t h i n k w i t h our FAQ we c l a r i f i e d what needed a c l o s u r e 

plan and what d i d n ' t when we c l a r i f i e d the d i s t i n c t i o n about 

the concerns about r e l o c a t i n g tanks and s i t i n g . 

So the other p a r t i s t h a t i f you have t h i s 

below-grade tank, you need a perm i t or permit m o d i f i c a t i o n . 

You would q u a l i f y under t h a t category because you d i d n ' t meet 

the design requirement. The r u l e s t i p u l a t e s you have t o have a 

permit t o operate. And i t ' s s t i p u l a t e d you have t o get t h a t 

p ermit or permit m o d i f i c a t i o n w i t h i n 90 days of the e f f e c t i v e 

date . 

So r e a l l y , the p a r t about the r e g i s t r a t i o n s t o 

address those t h a t need a perm i t t h a t c u r r e n t l y are o p e r a t i n g 

w i t h o u t one, t h i s i s t o get them on t r a c k t o becoming compliant 

w i t h the r u l e . Because the r u l e s t a t e s i n Section 8 t h a t you 

have t o have a permit t o operate i t . 

So I'm k i n d of confused about your ques t i o n because 

there's tanks t h a t are r e q u i r e d t o be closed and not p e r m i t t e d . 

There's tanks t h a t r e q u i r e a pe r m i t , and i f you r e q u i r e a 

per m i t , you're r e q u i r e d t o submit a permit a p p l i c a t i o n , which 
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includes a c l o s u r e p l a n . And then you have a scenario where i f 

you're going t o now t r a n s f e r or s e l l those, you may have t o 

bump up t h a t t i m e l i n e and submit t h a t c l o s u r e p l a n . 

That's what we're addressing. I f you're i n a 

s i t u a t i o n where you don't f a l l i n t o the other realms which 

s p e c i f y i t , then you need t o move up your t i m e l i n e and submit 

i t i n a t i m e l y manner f o r i t t o be approved so you can 

implement c l o s u r e . 

Q. So the bottom l i n e i s t h a t the response i s t h a t 

each operator w i l l need t o go back through and i n d i v i d u a l l y 

reevaluate a l l i t s below-grade tanks, see where i t i s , and f i l e 

conforming paperwork w i t h the D i v i s i o n s t a f f ? 

A. Well, as the r u l e c u r r e n t l y s t a t e s , i f you had t o 

close your below-grade tank, i f you were i n the c u r r e n t 1(6) 

c r i t e r i a and you need t o close i t , we should have already had 

those c l o s u r e plans by December 2008. They would already be 

w i t h us. 

So i f you were i n the c u r r e n t 1(5) design, you would 

t r y t o get i t p e r m i t t e d . The r u l e s s t i p u l a t e d t h a t by 

September of l a s t year you should have given us a permit 

a p p l i c a t i o n t h a t had the closure p l a n i n i t . So I don't know 

where there's a n y t h i n g t o change. You're r e q u i r e d t o give i t 

to us . 

A l l we're doing i s p r o l o n g i n g the s u b m i t t a l dates now 

f o r those permit a p p l i c a t i o n s t o two years i n s t e a d of 90 days. 
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But we're saying i f t h a t time comes up f o r sale or t r a n s f e r and 

you need t o close i t because you haven't r e t r o f i t t e d , then you 

need t o give us a cl o s u r e p l a n . 

Q. Okay. I guess the last, q u e s t i o n goes back t o the 

discus s i o n about l i a b i l i t i e s from o p e r a t o r t o operator. 

What i s the D i v i s i o n ' s p o s i t i o n , then, i f we're 

t r y i n g t o adopt t h i s c l o s u r e and t r a n s f e r r u l e on the l i a b i l i t y 

of a subsequent operator f o r p r e e x i s t i n g contamination from a 

p r i o r operator? 

A. We're t r y i n g t o prevent t h a t . I t h i n k I made 

t h a t very c l e a r i n my testimony. I f you want t o s e l l or 

t r a n s f e r something, you e i t h e r close i t or r e t r o f i t i t . I f you 

close i t and discover contamination, under the closure 

requirements, i t gives you steps t o address t h a t . 

Q. Okay. 

MR. HISER: I have no f u r t h e r questions. 

CHAIRMAN FESMIRE: Mr. Carr, you got any other 

c l i e n t s ? 

MR. CARR: I'm t r y i n g t o t h i n k i f I have any other 

questions. I do have other c l i e n t s . 

CHAIRMAN FESMIRE: Mr. Fr e d e r i c k , can you get me out 

of t h i s ? W i l l you? 

MR. FREDERICK: You know, I'm going t o take about a 

h a l f hour, maybe more. And I'm wondering i f you want t o break 

f o r lunch now and do i t a f t e r lunch or what you would r a t h e r 

PAUL BACA PROFESSIONAL COURT REPORTERS 

500 4th S t r e e t , NW, Suite 105, Albuquerque, NM 87102 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

116 

do. 

CHAIRMAN FESMIRE: Okay. This i s probably a p r e t t y 

good time. Before we break f o r lunch, though, i t ' s been our 

custom t o take p u b l i c comment. 

So a t t h i s time, i s there anybody who would l i k e t o 

give a p u b l i c comment? And we can do i t under our r u l e s one of 

two ways. We can e i t h e r give i t sworn n o n t e c h n i c a l testimony, 

or an unsworn p o s i t i o n statement. 

I s t h e r e anybody who would l i k e t o make a statement 

at t h i s time? 

Mr. Boyd? 

MR. BOYD: Yes, s i r . And I would l i k e my statement 

t o be an o p i n i o n statement because i t w i l l be my op i n i o n and my 

observations. 

CHAIRMAN FESMIRE: Okay. 

MR. BOYD: I ' d l i k e t o thank the Commissioners and 

the whole audience f o r a l l o w i n g me t o make t h i s statement. 

For y o u - a l l t h a t don't know me, I l i v e south o f 

Eunice. I l i v e on my grandad's homestead. I t ' s not b i g enough 

to make a l i v i n g . I work i n the o i l f i e l d s . So I l i v e on both 

sides of the fences. 

And t h i s slowdown, i t ' s a f f e c t e d myself, my f a m i l y , 

and the people t h a t I work w i t h from the i n d u s t r y . And, you 

know, we hate t o see slowdowns. And they have happened 

m u l t i p l e times d u r i n g my l i f e t i m e . And, h o p e f u l l y , t h i s won't 
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be one of l o n g e v i t y . 

But, you know, one of the t h i n g s t h a t I'm scared of 

i s i f we s t a r t gnawing away at t h i s P i t Rule, w e ' l l lose i t . 

And I l i k e the P i t Rule. I was i n v o l v e d i n the p i t work group 

when Roy Roddenberry, before Mark was here, set up a work crew. 

And I came t o m u l t i p l e , m u l t i p l e meetings. And then i n the 

l a t t e r work group I attended one and made a statement. 

But, you know, i t would be tremendous i f the i n d u s t r y 

had t o work under the same r u l e s as us i n d i v i d u a l s . You know, 

i f us -- as an i n d i v i d u a l , i f we take somebody else's p r o p e r t y , 

i t ' s our o b l i g a t i o n t o t r y t o r e t u r n i t t o i t s previous s t a t e 

the best t h a t we can. I t ' s probably never f e a s i b l e t o do i t 

l i k e new or l i k e v i r g i n s o i l or whatever, but we're expected t o 

do t h a t . And when they have a leak, t o me, i t would be only 

r i g h t i f they cause contamination t o r e t u r n t h a t t o the best of 

t h e i r a b i l i t y t o meet background of un d i s t u r b e d area or 

uncontaminated. 

You know, everybody i s aware of economics. And 

sometimes i t ' s j u s t a problem t h a t can't, you know, can't be 

done. But another t h i n g i s , you know, I've been l i s t e n i n g , and 

I haven't even thought about -- t h i s i s -- y o u - a l l are t a l k i n g 

about t r a n s f e r r i n g p r o p e r t i e s from one ownership t o another or 

one name t o another, even though the same i n d i v i d u a l s may own 

i t . 

You know, my son's t r y i n g t o s e l l a house r i g h t now. 
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He's got t o have a r o o f i n s p e c t i o n . He's got t o have a s e p t i c 

i n s p e c t i o n , you know, the i n s p e c t i o n s t h a t go when they s e l l 

p r o p e r t i e s . Y o u - a l l are t a l k i n g along the same l i n e s . You 

know, you're not wanting somebody t o t r a n s f e r t h e i r problems t o 

somebody else unknowingly. 

I can see another b e n e f i t t o t h i s because some 

companies are f i n a l l y able t o clean up t h e i r f a c i l i t i e s . But 

they're l i a b l e t o t r a n s f e r i t t o somebody e l s e , say me, and I 

say, w e l l , there's some p o t e n t i a l i n t h i s w e l l . I would sure 

l i k e t o t r y t o produce i t . And I don't have the p r o d u c t i o n 

t h a t t h i s b i g company would have t o have f o r i t t o be 

p r o f i t a b l e t o me. And you got guys t h a t go i n th e r e and buy 

t h i s s t u f f and they ' r e l e a r n i n g . With t h a t , they buy the 

r e s p o n s i b i l i t y , and they're bankrupt. And us, as c i t i z e n s of 

New Mexico, w i l l be o b l i g a t e d t o clean i t up. 

And I can see t h a t ' s what y o u - a l l are l o o k i n g t o t r y 

and prevent. And there's been a di s c u s s i o n f o r a long, long 

time; those t h a t make the cream o f f the m i l k need t o be able t o 

p a r t i c i p a t e i n keeping i t clean. And, you know, one of the 

t h i n g s t h a t y o u - a l l have done -- and I want t o commend y o u - a l l 

on i t -- y o u - a l l are working f o r p r e v e n t i o n . And there's 

n o t h i n g t h a t we can do t h a t i s t o t a l l y f o o l p r o o f . 

We can do s t u f f w i t h our best i n t e n t , you know, and 

20 years from now w e ' l l be laughed a t . S t u f f t h a t my dad and 

my granddad done and even s t u f f t h a t I've done, i t ' s 
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unacceptable now because there's new technology. And i f we 

don't use t h a t new technology t o prevent problems t h a t are 

a r i s i n g , you know, why d i d we take h i s t o r y i n school? 

We've got a super, super h i s t o r y lesson i n 

Southeastern New Mexico where I l i v e . And I can't speak f o r 

the northwestern p a r t of the s t a t e or any ot h e r p a r t , j u s t 

where I l i v e , where I see, and where I work every day. And 

i t ' s t h i s P i t Rule t o me i s r e a l l y a step forward. 

I've had s e v e r a l ranchers c a l l me and say, " I r v i n , 

are we going t o lose the P i t Rule?" 

In the newspaper i n Hobbs, we're always seeing 

a r t i c l e s , and most of them are p r i n t e d and put out by Bob 

Gallagher. His name i s on them. And, you know, i f you l i v e 

t h e r e and you know what's t h e r e , they're h a l f - t r u t h s . He 

doesn't s t a t e the f u l l l i s t of contaminants or f u l l 

r a m i f i c a t i o n s of what's t h e r e . 

He's working f o r the i n d u s t r y , and he's t r y i n g t o 

prevent the i n d u s t r y from having t o spend a super l o t of money 

to clean up s t u f f . I have seen two a r t i c l e s i n our paper put 

out by Joanna Prukop. And the f i r s t one was not n e a r l y as 

in-depth as the second one. And the second one, she l i s t e d a 

l o t of items. Boy, I got l o t s of c a l l s . Boy, t h a t ' s a p r e t t y 

good a r t i c l e . That's an eye-opener. 

And I f e e l l i k e t h a t you Commissioners are e n t r u s t e d 

t o p r o t e c t and serve the p u b l i c . Also, you guys, you've got 
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the r e s p o n s i b i l i t y t o keep the economics so we can have the 

i n d u s t r y . Because every one of us needs the i n d u s t r y -- I mean 

every one of us, whether we know i t ' s there or not. We need 

i t . 

I f you guys can make dec i s i o n s on what's r e a l l y t here 

on the r e a l evidence, and you can make your d e c i s i o n s w i t h o u t 

p o l i t i c a l r a m i f i c a t i o n s , you guys w i l l be p r o t e c t i n g us a l l . 

Now, I'm p r e t t y bad about l o s i n g my t r a i n of thought. 

You know, we've got everybody t h a t i n my world of ranchers, 

e s p e c i a l l y , t h a t i f you p u l l up on a l o c a t i o n -- and, boy, i t 

sure i s nice t o see a l o c a t i o n w i t h a closed-loop system --

we're not going t o have a huge p i t here. 

You know, even i f you d i g out contaminants and haul 

them o f f , chances are you won't get them a l l . But i f you've 

got a c a l i c h e l o c a t i o n t h e r e -- and, u s u a l l y , t o operate a 

closed-loop system, t h a t c a l i c h e pad i s a l o t l a r g e r . So we 

lose more acreage t o t h a t . 

But once the w e l l i s completed and o p e r a t i o n a l , you 

don't have a huge contaminated area t h e r e , nor whenever t h a t 

w e l l i s completed and plugged, you can remove t h a t c a l i c h e and, 

h o p e f u l l y , there's not been a l o t of s p i l l s from the b a t t e r i e s 

and so f o r t h -- what you guys are t r y i n g t o prevent -- and t h a t 

area i s p r e t t y clean, i t could go back i n t o p u b l i c use. 

But i f you've got an area there where there's an o l d 

p i t , the only use t h a t I can see f o r t h a t area would be f o r 
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forage f o r l i v e s t o c k or w i l d l i f e . Because there's -- nobody 

wants t o b u i l d a house on th e r e or b u i l d c e r t a i n improvements 

on i t . Because you don't know what's t h e r e , and t h i s s t u f f has 

already come up and b i t t e n a l o t of people. For ins t a n c e , i n 

the age of Hobbs -- and i t ' s l i k e I'm saying. I t ' s a h i s t o r y 

lesson. We need t o t r y t o work toget h e r . 

Now, I've been t o l o t s and l o t s of meetings. I f the 

people t h a t come t o these meetings could use t h e i r education 

and say, we've got a problem, l e t ' s s i t down a t the t a b l e , and 

l e t ' s see how we can prevent t h i s problem, not cover up 

problems, i t would be g r e a t . But then, you know, we're l o o k i n g 

at economics. 

But, you know, one of the ways t h a t I know t h a t the 

p i t r u l e i s working, I've got th r e e d i f f e r e n t f r i e n d s t h a t are 

a l l competitors t h a t have environmental companies i n 

Southeastern New Mexico. A l l of them has t o l d me t h e i r work 

has dropped from 40 t o 50 percent since the closed-loop system 

has come i n . And i t ' s even been contemplated t h a t they needed 

t o close down. They sure needed t o d i v e r s i f y t h e i r o p e r a t i o n . 

You can't j u s t come i n and clean up. 

So i f these closed-loop systems i s p r e v e n t i n g t h a t 

much contamination, boy, howdy, they're working. They're 

r e a l l y working. And, you know, i f you get contamination --

we're not only t a l k i n g about water contamination. That i s the 

most important. But you look at your surface. That's 
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environmental contamination. Your subsurface, i t -- you know, 

your subsurface, once you get i n t h a t vadose zone, i t t r a v e l s • 

around, and you've got surface contamination and p o s s i b l y water 

contamination. 

I've heard o f r e p o r t s where i t would take 70 years 

f o r water t o get down or contamination t o get down 60 or 

70 f e e t . Well, I've experienced on my place t h a t i t doesn't 

take but a few months. Those cases are here being worked 

through the OCD. Now, I'm sure t h a t i n the r i g h t ground 

s i t u a t i o n , t h ere being c l a y s t h e r e and so f o r t h , i t might take 

70 years. But I've been a f f e c t e d by i t p e r s o n a l l y . 

And, you know, i f everybody t h a t was here was l i k e 

me, whenever I go home t o n i g h t I ' l l need t o wonder i f we can 

get good water. Because my water i s g r a d u a l l y going bad. And 

i t ' s not s o l e l y because of p i t s . I t ' s not s o l e l y because of 

the i n d u s t r y . A l o t of i t i s because we don't have enough 

r a i n . And, you know, we need more r a i n . 

I've sat here l i s t e n i n g t o him t a l k about the 

placement of sumps. You know, i f you place a sump i n a 

l o w - l y i n g area, i t ' s going t o pond and p o s s i b l y overflow i n t o 

your below-grade tank. The i n d u s t r y wouldn't want t h a t . They 

don't want t h a t . And, you know, these guys out i n the f i e l d , 

they got t o be r e a l l y , r e a l l y c a r e f u l because i f they support 

what's going on -- and I've been t o l d — they say, " I r v i n , how 

come you l e t them guys do t h a t out th e r e on your place?" 
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Well, o i l and minerals takes precedence, and you 

don't get e v e r y t h i n g you want. 

"Well, I wouldn't l e t them do i t on mine." 

And these guys are the ones t h a t are o p e r a t i n g i n t h 

f i e l d . You know, they see the problems. But i f they go up and 

voice those problems, and i t ' s going t o cost the i n d u s t r y 

money, then t h e y ' l l be l o o k i n g f o r a j o b . 

And, you know, i f the i n d u s t r y had t o do the same 

t h i n g as i t does t o us as i n d i v i d u a l s , l i k e I s a i d , i f they had 

an i n c i d e n t or a s p i l l and they had t o r e t u r n i t t o background, 

they would want t o prevent a l l they could. And I know they 

want t o prevent i t now, but they'r e scared about what's already 

out t h e r e . And i t ' s another example. 

I have an easement on a w e l l l o c a t i o n , and i t stays 

i n t h a t easement. Whenever the p i t area i s d r i e d and 

completed, then the c u t t i n g s and the contents of the p i t w i t h 

the l i n e r s h a l l be removed. Well, sometimes t h a t ' s p r e t t y hard 

t o get people t o do. But whenever they come i n and they plug 

t h a t w e l l , and t h a t w e l l i s t o t a l l y completed, I c a l l e d t h i s 

company. 

I s a i d , "You-all are under o b l i g a t i o n t o remove 

t h i s . " 

"Oh, we don't want t o do t h a t . " 

I s a i d , "Well, i t ' s s t a t e d r i g h t here." 

And they s a i d , "Well, okay, i f i t ' s i n the c o n t r a c t , 
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w e ' l l do i t . " 

W e l l, we've n e g o t i a t e d and n e g o t i a t e d , and i n order 

f o r them t o clean up another mess t h a t was t e r r i b l e t h a t they 

cleaned i t up p a r t i a l l y , f o r them t o reopen t h a t , I allowed 

them t o put a cap over t h i s e x i s t i n g p i t , which i f they don't 

open t h a t p i t , I don't t h i n k i t f a l l s under the r u l e s of the 

OCD. So I have allowed them t o cap t h i s p i t and close the top 

of i t . Because r i g h t now, the wind blows across i t , and i t ' s 

blowing c h l o r i d e s out. I t ' s a l r e a d y caused f l o w l i n e leaks 

where i t r u s t e d the f l o w l i n e s . There's a d j o i n i n g p i p e l i n e s , 

and i t r u s t e d out the p i p e l i n e s , and they've had leaks. And 

I'm t r y i n g t o stop t h a t . 

But the p o i n t I want t o make on t h a t i s , t h i s company 

had agreed t o d i g t h i s out and remove a l l of the contents l i k e 

the c o n t r a c t s a i d u n t i l one of t h e i r personnel s a i d , "Hey, when 

you open t h a t p i t up, then you need t o chase the 

contamination." 

And they s a i d , " I r v i n , we f i g u r e i t ' l l cost us about 

$100,000 t o do what the c o n t r a c t says." 

Now, I can't exceed the c o n t r a c t . I t ' s r u l e s and 

r e g u l a t i o n s t h a t take over. 

They s a i d , " I t ' s very p o s s i b l e t h a t we might have t o 

spend a m i l l i o n d o l l a r s t o clean up t h i s o l d p i t . " 

An o l d d r i l l i n g p i t , t h a t was no d i f f e r e n t than 

hundreds of them t h a t are out t h e r e now. But the d i f f e r e n c e 
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was i s I have a c o n t r a c t t h a t they would. 

They don't want t o do i t because they know i t ' s these 

contaminates, and these c h l o r i d e s , they don't stay where 

they're p u t . You know, you guys are p r e v e n t i n g t h i s . And i f 

the companies had t o clean t h i s s t u f f up, then they would want 

t o be r i g h t behind you 100 percent. 

And l i k e I'm saying, I f e e l l i k e i f you guys can take 

and d r i l l down two miles down i n the ground, put stock over, 

and d r i l l another m i l e underground h o r i z o n t a l l y p i c k i n g up 

d i f f e r e n t pays and s t u f f , y o u - a l l have got the minds t o be able 

t o develop ways t o r e f i n e your d r i l l c u t t i n g s and your muds and 

your contaminants. 

And one of my desir e s i s t h a t we work w i t h the 

Commissioners. We present the p u b l i c w i t h the t r u t h , not 

h a l f - t r u t h s . Because whenever you t e l l the p u b l i c , t h i s 

d r i l l i n g p i t contains freshwater muds and f r e s h water and barks 

and maybe cottonseed h u l l s , and you stop r i g h t t h e r e , and you 

don't say an y t h i n g about the c h l o r i d e s i t ' s brought up --

You know, I'm not so scared of hydrocarbons, but of 

the c h l o r i d e s and the scale i n h i b i t o r s and the r u s t i n h i b i t o r s 

and the d i f f e r e n t chemicals t h a t i t takes t o keep the i n t e g r i t y 

of your mud t h e r e . 

And, you know, i f everybody would take t h a t i n t o 

c o n s i d e r a t i o n -- but these guys t h a t operate out of Houston or 

Oklahoma or wherever i t i s , they don't have t o worry about 
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going and g e t t i n g a clean d r i n k of water w i t h o u t having t o go 

to the s t o r e and buy b o t t l e d water and set up some k i n d of a 

f i l t r a t i o n system. You know, t h a t ' s -- they don't mind t h a t . 

What they' r e l o o k i n g a t i s , i t may cost me another condo or i t 

may cost me another yacht t o be a good neighbor t o the people 

i n New Mexico. 

And, you know, how would I be a good neighbor -- I 

can save money on my op e r a t i o n s , and anybody probably i n here 

could save money i f they don't have t o pay a garbage b i l l and 

they c o u l d j u s t take t h e i r waste out and put i t at the 

neighbors or somebody else, you know. And we could not have t o 

pay t h a t . And t o me, t h i s i s the same type s i t u a t i o n s . I 

r e a l i z e i t ' s a g r e a t e r deal, but I t h i n k w i t h the knowledge and 

the i n t e l l i g e n c e t h a t these people can acqui r e , we can solve 

these problems w i t h o u t being so d e t r i m e n t a l t o the people t h a t 

l i v e on the land and want t o use the land and our g r a n d c h i l d r e n 

and so f o r t h . 

But I appreciate y o u - a l l ' s time, and I t h i n k I preach 

t h i s every time I see you. 

CHAIRMAN FESMIRE: Thank you, Mr. Boyd. 

Commissioner Olson? 

COMMISSIONER OLSON: Can I ask him a question? 

CHAIRMAN FESMIRE: Mr. Boyd, do you mind i f 

Commissioner Olson asks you a question? You don't have t o 

answer. You're not under oath. 
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MR. BOYD: I may not be able t o . 

COMMISSIONER OLSON: Well, I'm j u s t c u r i o u s . You say 

you have a c o n t r a c t as a surface owner w i t h companies, and 

you're saying your c o n t r a c t s or easements r e q u i r e p i t s t o be 

removed? 

MR. BOYD: Contents of the p i t t o be removed. That's 

the o l d ones. I've gone now t o a closed-loop. 

COMMISSIONER OLSON: Have you had companies t h a t have 

d e c l i n e d t o do t h a t ? 

MR. BOYD: Yes. 

COMMISSIONER OLSON: And so they have gone, then, and 

b u r i e d contents on your p r o p e r t y w i t h o u t your permission? 

MR. BOYD: Yes. And t h i s , you know, i t ' s k i n d of 

l i k e what y o u - a l l are t a l k i n g about, other companies t a k i n g 

over. My dad ran the ranch from my granddad. And my dad 

passed away. Well, I've taken over and operated i t . 

And, you know, through the years we've taken a 

h i s t o r y lesson. I've seen t h i n g s t h a t has happened t o my 

granddad. And I've seen t h i n g s t h a t my dad's -- happened t o 

him. 

The hardest t h i n g about t h i s s t u f f i s a l o t of times 

I go out, and I v i s i t w i t h these guys t h a t I've gone t o school 

w i t h . I played f o o t b a l l w i t h them, and we have ki d s t h a t have 

grown up tog e t h e r . And, you know, and I have t o make a stand 

against them. 
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But, yes, I do. I n my easements, from probably the 

e a r l y '90s, s t a t e d t h a t whenever the d r i l l i n g o p e r a t i o n was 

completed, whenever the p i t contents was dry, then the contents 

and the l i n e r had t o be removed. And they've done t h a t 

m u l t i p l e times. 

Now, p r e v i o u s l y , they have t o have samples underneath 

the l i n e r when they removed them. When they f i r s t s t a r t e d 

doing t h i s , they weren't r e q u i r e d t o have those samples. And I 

can t e l l you t h a t n e a r l y every one of these p i t s , since they 

have t o be sampled, the l i n e r has no i n t e g r i t y , and they're 

l e a k i n g . 

These companies, these environmental companies, t h a t 

I was t e l l i n g you t h a t they no longer have p i t s t o clean up 

since they've gone t o closed-loop, they s a i d , " I r v i n , we can't 

say t h i s out loud. We can't t e l l these people t h a t . But we 

have never not been i n one p i t and cleaned i t up t h a t t here 

wasn't a c e r t a i n amount of leakage. Some of them have the 

water, and some of i t ' s j u s t very minimal." But they say, 

"There's never been a p i t t h a t we have been i n v o l v e d i n 

cle a n i n g up there t h a t t here hasn't been a l i t t l e b i t of l i n e r 

leakage." 

COMMISSIONER OLSON: I was going t o say i t sounds 

l i k e i n some cases you have allowed b u r i a l on your p r o p e r t y . 

MR. BOYD: They t o l d me minerals take precedence. 

They s a i d -- and these guys t h a t have done t h i s have 

500 
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v o l u n t a r i l y done i t . I have not gone through a t t o r n e y s t o do 

t h i s . But f o r years and years t h a t was the only procedure. 

Before my time -- and I've got p i t areas t h a t , you know, were 

done when my dad was a k i d , and th e y ' r e b a r r e n . They're s t i l l 

s a l t s blowing out of them and a f f e c t i n g the connecting areas. 

But they've probably s t a r t e d i n the e a r l y '90s h a u l i n g t h i s 

s t u f f out f o r me. 

COMMISSIONER OLSON: Well, as a surface owner, would 

you allow a deep-trench b u r i a l on your p r o p e r t y ? 

MR. BOYD: No. I don't agree w i t h t h a t . And one of 

the t h i n g s i s t h a t the water t a b l e i n my area i s between 40 and 

60 f o o t . Sometimes water sands are c l o s e r than t h a t . 

But deep b u r i a l , t o me, t h a t ' s j u s t s t o r i n g your 

waste on somebody else's p r o p e r t y , be i t the p u b l i c ' s or t h e i r 

s t a t e land or BLM. And, you know, I f e e l l i k e i f you bury 

something l i k e t h a t t h e r e , then t h a t ceases any f u r t h e r use of 

t h a t area. 

And I've seen some markers now warning clay-capped 

area, or something l i k e t h a t , do not c u t . 

So, no, I would not want -- even i f the water t a b l e 

was 200 f e e t or 300 f e e t or whatever, I would not want t o s t o r e 

somebody else's waste on my p r o p e r t y . And I don't f e e l l i k e 

t h a t , you know, i t ought t o be s t o r e d t h e r e f o r e v e r . I t h i n k 

t h a t nature w i l l , you know -- whether i t ' s rodents t h a t cut 

your b a r r i e r s or whatever, I j u s t f e e l l i k e the i n t e g r i t y of 
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the b a r r i e r s won't l a s t f o r e v e r . 

COMMISSIONER OLSON: Okay. Thank you. 

CHAIRMAN FESMIRE: Thank you, Mr. Boyd. 

Anybody else want t o -- yes, ma'am. Would you s t a t e 

your name f o r the records, please. 

MS. VICKERS: I'm Sara V i c k e r s , and I'm from Hobbs, 

New Mexico -- a c t u a l l y Lea County. My f a m i l y moved there i n 

1967, and our economy i n Lea County, as everybody knows, i s 

based on the o i l and gas i n d u s t r y . And I love them. I l i k e 

them. They p r o v i d e a l i v i n g f o r my f a m i l y . 

I p r i m a r i l y , myself, am a nurse and a farmer. And as 

being a farmer, I'm a steward of our s o i l and our water and our 

a i r q u a l i t y . As a nurse, I've been a nurse f o r 35 years. I 

hate t o t e l l you guys t h a t . But I ran our o p e r a t i n g room there 

i n Hobbs f o r 15 years. I t ' s a m u l t i m i l l i o n d o l l a r o p e r a t i o n . 

And what I wanted t o say i s as o i l and gas producers, 

you guys run m u l t i m i l l i o n d o l l a r o p e r a t i o n s . And i n my farm, 

my farm i s not t h a t wealthy, u n f o r t u n a t e l y . But I've found i n 

doing business t h a t whenever you come up against issues, i t ' s 

pay me now or pay me l a t e r . 

And my personal experience has been i t ' s much e a s i e r 

t o pay as you go and pay up f r o n t i n s t e a d of w a i t i n g f o r a mess 

t o be developed and go behind and clean i t up. I j u s t would 

urge t h i s Commission t o r e a l l y reconsider loosening up the p i t 

r u l e s . 
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My son works i n one of those environmental companies 

t h a t t h i s gentleman i s t a l k i n g about.. They have d i v e r s i f i e d . 

They have developed a closed-loop system t h a t they had out 

t h e r e , and they got working, and i t does work. I do know t h a t 

there's other o i l companies t h a t have been i n Lea County and 

have been using closed-loop systems now f o r about three years. 

One of my f r i e n d s , Harold, w i t h Apache, they do i t . I t can be 

done. You can s t i l l make money. You can be good t o the 

environment. You can be good t o everybody t h a t l i v e s here. 

And I j u s t would again, urge you, l a d i e s and 

gentlemen, please not t o t h i n k about loosening up on these 

r u l e s . And thank you f o r your time. 

CHAIRMAN FESMIRE: Mr. Boyd? 

MR. BOYD: Mark, I ' d l i k e t o say one other t h i n g . 

You know, we've got so many companies t h a t r e a l l y put out the 

e f f o r t . Chesapeake came t o our area, and they bought out a 

company t h a t e l e c t e d t o leave New Mexico r a t h e r than t o clean 

i t up. I mean, Chesapeake up u n t i l about s i x months ago was on 

my place. When they had problems, boy, they jumped i n and went 

to work. And I f e l t l i k e they done good. 

Then something come up, and they decided i t would be 

cheaper, and w e ' l l cover i t up. And t h a t ' s one of those t h i n g s 

t h a t I was t a l k i n g about they d i d n ' t clean i t up. 

But these guys t h a t are out t h e r e i n the f i e l d and 

are r e a l l y making the e f f o r t and they're working t o clean i t 
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up. And we a l l know t h a t these problems d i d n ' t develop 

yesterday. I t took 80 years f o r t h a t s t u f f t o happen. We 

can't expect i t a l l t o be taken care of tomorrow. 

I f we work t o g e t h e r , t h a t ' l l h e l p them. And i f you 

guys could j u s t g i v e them more and c l o s e r places t o dispose of 

t h e i r m a t e r i a l s , t h a t i s one of the b i g t h i n g s . And I hear 

t h i s from the guys out i n the i n d u s t r y a l l the time. I f 

they've got t o t r u c k i t a long ways t o an approved d i s p o s a l 

s i t e , t h a t r e a l l y h u r t s . 

And t h a t would r e a l l y , r e a l l y go a long ways i n 

he l p i n g the i n d u s t r y t o want t o work w i t h us. And I f e e l l i k e 

I want t o say t h i s . The main disagreement I have w i t h the 

proposed r u l e changes i s the c h l o r i d e l e v e l s . The c h l o r i d e 

l e v e l s , you know, you couldn't grow anyt h i n g where you have 

t h a t high c h l o r i d e c o n c e n t r a t i o n . You know, you could pass 

water through t h a t d i r t , and there's p l e n t y t h e r e t o go ahead 

and contaminate a l a r g e area around i t . I f e e l l i k e I would 

love t o see i t a t background l e v e l , but we don't get e v e r y t h i n g 

we want. 

So I j u s t -- I wish y o u - a l l would consider those two 

t h i n g s . Thank you. 

CHAIRMAN FESMIRE: Anybody else? Gwen? 

MS. LACHELT: Mr. Chairman, members of the 

Commission, I'm Gwen Lachelt w i t h The O i l and Gas 

A c c o u n t a b i l i t y P r o j e c t , and I've been asked t o read i n t o the 
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record the comments of Candace Head-Dylla w i t h the Bluewater 

V a l l e y Downstream A l l i a n c e . And here are her comments: 

"Last year we applauded New Mexico's e f f o r t s t o adopt 

o i l p i t r u l e s t h a t might p r o t e c t New Mexico's environment and 

the h e a l t h o f i t s c i t i z e n s . 

"Now we are very concerned t h a t those progressive 

e f f o r t s w i l l be l o s t as a r e s u l t o f the new r e g u l a t i o n s t h a t 

are being proposed. 

"We are a working-class community whose members 

cannot get o f f work t o a t t e n d a l l of these hearings, but please 

know t h a t we are very concerned about t h i s issue and w i l l be 

w a i t i n g t o hear what your commission decides. 

"As people who l i v e next t o a uranium m i l l t a i l i n g s 

p i l e , we know what happens when r e g u l a t o r s do not have the 

t o o l s or the a u t h o r i t y t o p r o t e c t our h e a l t h and environment. 

In our case, c i t i z e n s are exposed t o t o x i c contaminants i n the 

a i r and water, and New Mexico's precious groundwater resources 

are destroyed. I n the case of those l i v i n g next t o o i l p i t s , 

c i t i z e n s are exposed t o carcinogens, such as benzene, toluene, 

ethylbenzene, and xylenes, and more of the State's surface and 

groundwater resources are threatened. 

"New Mexico's f u t u r e depends on h e a l t h y c i t i z e n s w i t h 

clean water t o d r i n k and clean a i r t o breathe. We hope you 

w i l l act t o p r o t e c t the i n t e r e s t s of the c i t i z e n s who work hard 

every day f o r t h i s s t a t e and deserve t o l i v e i n a clean and 
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safe environment." 

CHAIRMAN FESMIRE: Thank you, ma'am. 

We'll have another o p p o r t u n i t y b efore we adjourn t h i s 

a f t e r n o o n . I s t h e r e anybody who can't make i t then who needs 

t o say something on the recor d today? 

Okay. Why don't we break f o r lunch and come back i n 

an hour. I'm going t o f i x the cl o c k , so come back i n an hour 

by your watch. Okay? 

[Noon recess was taken from 12:38 p.m. t o 1:51 p.m.] 

CHAIRMAN FESMIRE: Okay. At t h i s time, w e ' l l go back 

on the record. Let the record r e f l e c t t h i s i s a c o n t i n u a t i o n 

of Case No. 14292. The record should also r e f l e c t t h a t a l l 

t h r e e commissioners, Commissioner B a i l e y , Olson, and Fesmire 

are present. 

I b e l i e v e , Mr. Frederick, you were about t o begin 

your cross-examination of Mr. Jones. 

MR. FREDERICK: I was, Mr. Chairman, and I was going 

t o ask i f Mr. Brooks could t e m p o r a r i l y l e t me use the t a b l e . 

CHAIRMAN FESMIRE: I t h i n k he would be gla d t o do 

t h a t . While they are g e t t i n g ready t o do t h a t , I would l i k e 

everybody t o note t h a t the clock i s reading the c o r r e c t time. 

CROSS-EXAMINATION 

BY MR. FREDERICK: 

Q. Good morning, Mr. Jones. How are you? 

A. I'm doing a l l r i g h t . 
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Q. I'm, by the way, Bruce F r e d e r i c k w i t h OGAP. And 

a l o t of my questions probably are going t o be f o r Mr. Hansen, 

but I want t o t r y out a few of them out on you f i r s t . 

A. Okay. 

Q. F i r s t o f f , and t h i s one d e f i n i t e l y i s f o r you, am 

I c o r r e c t i n assuming t h a t the purpose of the P i t Rule i n 

general i s t o prevent groundwater contamination and surface 

water contamination? 

A. That i s the goal t h a t we would l i k e t o achieve 

w i t h t h a t . 

Q. And when I say prevents contamination, i s i t t r u e 

you're t r y i n g t o prevent exceedence of groundwater standards 

f o r one th i n g ? 

A. I guess you could look a t t h a t , or you probably 

wouldn't want t o look at l i m i t i n g i t j u s t t o t h a t . I t ' s 

o v e r a l l p e r s p e c t i v e of p r e v e n t i o n , be i t vadose zones or 

satu r a t e d zones. 

Q. But i f you are -- and thank you f o r t h a t answer. 

I f you get -- i f there's a release and you have t o 

invade the vadose zones, f o r example, you're not doing t h a t as 

an end i n i t s e l f , r i g h t ? You're doing do i t prevent 

groundwater contamination i n excess of what we're c a l l i n g the 

3103 standards? 

A. I would say f u r t h e r contamination because your 

s a t u r a t e d zone could be at such a depth i t would take a long 
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groundwater. 

So i t goes beyond j u s t groundwater contamination. 

That's why we have t e s t i n g as we do clo s u r e beneath the 

e x i s t i n g o p e r a t i o n . That's not a t groundwater. I t may be a 

s i g n i f i c a n t depth t o groundwater. 

So i t ' s a preemptive cleanup. 

Q. Preemptive cleanup. What are you preempting? 

A. We're t r y i n g t o prevent f u r t h e r contamination 

being -- at the s i t e , j u s t being present. 

Q. Furt h e r contamination of what? 

A. Any type of c o n s t i t u e n t s t h a t may seep through 

e x i s t i n g o p e r a t i o n s . 

Q. Do you have any standards f o r the vadose zone? I 

mean, do you have a standard. I s t h e r e a WQCC standard f o r 

vadose zone t h a t i s n ' t r e l a t e d t o p r e v e n t i n g groundwater 

contamination? 

A. Well, we use landfarm standards f o r t e s t i n g 

beneath temporary p i t s . 

Q. Okay. Let me back up. I f groundwater i s 

contaminated above standard, above 3103 WQCC standards -- and 

what I mean by WQCC i s Water Q u a l i t y C o n t r o l Commission 

standards -- what would the cleanup requirement be i f th e r e 

weren't any variance? 

A. Well, i f there was contamination such as t h a t , i t 
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would f a l l under the P i t Rule and would f a l l up under Rule 29 

and p o s s i b l y Rule 30. 

Q. Rig h t . 

A. So the r e are no standards, once again, i n the P i t 

Rule f o r cleanup. I t ' s o n l y t o determine i f a release has 

occurred or not. 

Q. Okay. Under Part 30 of your r e g u l a t i o n s , what 

would be the standard f o r groundwater abatement? 

A. I don't have i t i n f r o n t of me, so i t ' s --

Q. What I'm t r y i n g -- r e a l l y , a l l I'm t r y i n g t o get 

you t o say i s you are t r y i n g t o -- I ' l l be r i g h t out about i t . 

CHAIRMAN FESMIRE: As we s a i d , a good witness.always 

c o n t r o l s h i s lawyer. 

Q. (By Mr. F r e d e r i c k ) : I t ' s going t o take a l o t 

longer, I guess. 

I s the purpose of the P i t Rule t o al l o w an exceedence 

of 3103 standards? 

A. To --

Q. Allow an exceedence of 3103 standards? I s t h a t 

the purpose of the P i t Rule? 

A. Exceedence t o groundwater? 

Q. Groundwater standards, yeah. That's a l l 3103 i s . 

A. I would say yes and no, and the reason why i s 

we're s t i l l c l e a n i n g up the vadose. We're s t i l l d etermining 

a f t e r a release has occurred. 
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Once again, you may have a remediation p l a n t o remove 

c e r t a i n l e v e l s of contamination w i t h i n the vadose zone t h a t 

would never get t o groundwater t h a t need t o be removed t o 

remove the contamination i t s e l f . I t could go f u r t h e r i n t o a 

vadose -- w e l l , i t could lead t o a remediation plan f o r the 

pr e v e n t i o n of contamination of groundwater, or i t could go t o 

an abatement plan t h a t addresses contaminants. 

There's d i f f e r e n t l e v e l s depending on the scenario. 

To say, s p e c i f i c a l l y , i t ' s only f o r p r o t e c t i o n of groundwater, 

I would say no. 

Q. I'm not saying i t ' s o n l y f o r p r o t e c t i o n of 

groundwater. What I'm asking you -- and you j u s t s a i d the P i t 

Rule i s p a r t l y t o a l l o w exceedence of groundwater standards, 

and what I mean by t h a t i s 3103 standards. What p a r t of the 

P i t Rule allows an exceedence of a standard, a groundwater 

standard? 

A. I don't t h i n k any p a r t of the P i t Rule allows 

exceedence of the -- w e l l , maybe I'm s t a r t i n g t o understand 

what you're t r y i n g t o ask. 

Right now, on l y f o r o n - s i t e t r e n c h c l o s u r e , the p i t 

contents — what we're proposing f o r c h l o r i d e s would exceed a 

3103 c o n s t i t u e n t l e v e l . But t h a t ' s a p i t content t h a t ' s also 

wrapped up i n a 20 m i l l i n e r . We're not t a l k i n g about 

exceeding -- you know, we're t a l k i n g about our p a r t i s t o 

determine i f a release has occurred under the P i t Rule. 
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So I don't understand where; we would a l l o w exceedence 

when we're j u s t d e l i n e a t i n g --

Q. I thought you j u s t s a i d p a r t of the P i t Rule i s 

to a l l o w exceedence o f the groundwater standard. I heard you 

say t h a t i n your answer; and t h a t ' s not t r u e , i s i t ? 

A. Maybe t h a t was misunderstood. I don't know where 

I s a i d t h a t and how t h a t was taken out of c o n t e x t . 

Q. I don't t h i n k i t i s . But I j u s t want t o give you 

a chance t o say, no, the P i t Rule i s not about a l l o w i n g 

exceedence of groundwater standards. 

A. I guess what I'm t r y i n g t o get a t i s t h a t the P i t 

Rule doesn't address exceedence of groundwater standards. 

CHAIRMAN FESMIRE: Mr. Fr e d e r i c k , since t h i s i s n ' t 

your witness, you can lead him. 

MR. FREDERICK: I'm t r y i n g t o lea d him. I r e a l l y am 

t r y i n g . 

THE WITNESS: I'm missing the boat here then. 

Q. (By Mr. F r e d e r i c k ) : I opened t h i s question w i t h : 

One of the purposes of the P i t Rule i s t o prevent groundwater 

contamination; i s n ' t i t ? 

A. That's one of the purposes. 

Q. Okay. Groundwater contamination can be d e f i n e d 

as an exceedence of 3103 standards; can i t not be? 

A. I t can be. 

Q. Okay. So one of the purposes of the P i t Rule i s 
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t o prevent 3103 standards from being exceeded i n groundwater; 

i s t h a t not true? 

A. That's where I t h i n k you're t a k i n g a s t r e t c h on 

t h i s . Because i t doesn't d i r e c t l y address exceedences t o 

groundwater because there's not a p r o v i s i o n t h a t d i r e c t l y 

addresses t h a t . Generally, t h a t ' s the g o a l , but does i t 

d i r e c t l y address i t ? A b s o l u t e l y not. 

Q. So your vadose zone standards, f o r example, where 

you determine whether or not there's been a release from a 

temporary or permanent p i t -- you have vadose zone standards, 

r i g h t ? 

A. We have a standard t o determine i f a release has 

occurred, p e r i o d . 

Q. Right. 

A. Period. Not i f there was an exceedence t o 

groundwater -- i f t h e r e was the p o t e n t i a l of exceedence t o 

groundwater. 

Q. I'm j u s t t r y i n g t o f i g u r e out why you came up 

w i t h c e r t a i n vadose zone standards. I s i t not t r u e t h a t p a r t 

of the reason i s you're t r y i n g t o prevent contaminants i n the 

vadose zone from m i g r a t i n g down t o the groundwater? 

A. I would say yes t o t h a t . 

Q. And i f the contaminates migrate down i n the 

groundwater and i t doesn't exceed a 3103 standard and there's 

no danger t h a t i t w i l l , i s there contamination, t e c h n i c a l l y , 
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under your r e g u l a t i o n s ? 

A. Say t h a t again? I'm j u s t t r y i n g t o make sure I 

understand. Because you took a f u r t h e r leap than what the r u l e 

addresses, and t h a t ' s what I'm t r y i n g t o p o i n t out. 

I f the vadose zone t e s t i n g , I guess you would c a l l 

i t -- which i s r i g h t beneath the p i t -- which i s p a r t of the 

vadose zone or below-grade tank, i t may be. I f you're t o t e s t 

r i g h t t here where i t p r e e x i s t e d , we're j u s t determining i f a 

release occurred r i g h t t h e r e . We're not t e s t i n g 25 f e e t below 

t h a t . We're not t e s t i n g 50 f e e t below t h a t , 100 f e e t , or even 

down t o groundwater. 

We don't know what -- we're not addressing the 

p o t e n t i a l of t h a t l e a k i n g a l l the way down t o groundwater under 

the P i t Rule. There's other r u l e s t h a t would be a p p l i e d t o 

t h a t . And we're t a l k i n g about the P i t Rule today, and so 

t h a t ' s why I'm l i m i t i n g t h i s only t o the P i t Rule's 

a p p l i c a t i o n . 

To say t h a t we're t e s t i n g the vadose zone and i t 

would prevent exceedences of groundwater under the P i t Rule, 

t h a t ' s not a p p r o p r i a t e . 

Q. I d i d n ' t ask t h a t q u e s t i o n . I d i d n ' t ask t h a t 

q u e s t i o n . 

The P i t Rule references Parts 29 and 30; does i t not? 

A. I t does, and the standards i n the P i t Rule are 

only t o be a p p l i e d as they're presented i n the P i t Rule. 
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They're not standards --

Q. What does t h a t mean? 

A. Because you had mentioned about the standards f o r 

t e s t i n g under the P i t Rule. They're not the same t h a t would be 

ap p l i e d i f i t went under 29 or 30. They are not c l o s u r e 

standards. They are not c l o s u r e standards, by any means, f o r 

d e t e r m i n a t i o n --

Q. When you say "they," what are you r e f e r r i n g to? 

A. Any standard t h a t i s l i s t e d t o determine i f a 

release has occurred or not are not c l o s u r e standards, meaning 

t h a t you would not have t o clean up t o those standards t o close 

out t h a t contamination. That's what t h i s r u l e i s about. 

Q. Okay. I'm going t o move on. 

I f t h ere i s a release from an o n - s i t e t r e n c h -- and 

most of my questions are going t o be rega r d i n g o n - s i t e 

trenches --

A. Okay. 

Q. -- i f there i s a release from an o n - s i t e t r e n c h , 

the P i t Rule r e q u i r e s the operator t o r e p o r t and abate the 

contamination caused by t h a t release under Parts 29 and 30; i s 

t h a t c o r r e c t ? 

A. Well, the release of o n - s i t e t r e n c h would mean 

t h a t as you're excavating the temporary p i t , you breach t h a t 

t r e n c h . 

I'm k i n d of confused, because the t e s t i n g of the 
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release t h a t occurs i s e i t h e r a d r y i n g pad assoc i a t e d w i t h a 

closed-loop system or -- w e l l , a c t u a l l y , what the pl a n i s j u s t 

a p p l i e s t o a temporary p i t . You would be t e s t i n g beneath the 

e x i s t i n g temporary p i t t h a t you're d i g g i n g up and p u t t i n g i n a 

brand-new l i n e d t r e n c h . So I'm --

Q. Let me back up then. I'm s o r r y . I k i n d of 

misled you by saying -- although a l l my questions do r e l a t e 

back t o o n - s i t e t r e n c h d i s p o s a l . 

We'll branch out a l i t t l e b i t . 

A. Okay. 

Q. I f there's a release, say, from a temporary or 

permanent p i t , and t h i s i s i n the process of c l o s i n g one of 

those p i t s i n p r e p a r a t i o n t o take maybe the contents and bury 

i t i n an o n - s i t e t r e n c h , you r e q u i r e -- f i r s t o f f , you r e q u i r e 

the operator t o t e s t the s o i l s underneath the p i t , r i g h t ? 

A. Yeah. So i t would only be temporary p i t s t h a t 

would apply t o o n - s i t e t r e n c h b u r i a l . So they would t e s t 

underneath the e x i s t i n g -- once they d i g i t up -- the e x i s t i n g 

temporary p i t . 

Q. Okay. And i f the s o i l contents exceeded c e r t a i n 

standards t h a t are set out i n the r u l e , the operator would have 

t o abate the contamination caused by t h a t release pursuant t o 

Parts 29 and 30; i s t h a t c o r r e c t ? 

A. Yes. 

Q. Okay. Now, i f t h a t release got down t o 
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groundwater from a temporary p i t , i f the release got down t o 

groundwater, contaminated groundwater, the operator would have 

t o abate t h a t contamination under Part 30, c o r r e c t ? 

A. Yes. 

Q. Do you know what the standard the operator would 

have t o abate t o under Part 30? That's okay i f you don't know. 

A. I don't. 

Q. And you don't know, do you, i n the context of 

having t o clean up groundwater, whether the operator would have 

to clean up -- have t o address a l l o f the 3103 standards t h a t 

groundwater might be contaminated by? Do you know t h a t , or do 

you not know t h a t ? 

A. I don't know t h a t . 

Q. Do you happen t o know what k i n d of contaminants 

are w i t h i n o i l f i e l d waste, t y p i c a l l y , i n a temporary p i t ? 

A. I t can vary. Chlorides being one of them, BTEX 

being another, but there's also c e r t a i n metals, barium, 

mercury, lead, i r o n , so f o r t h . 

Q. Manganese? 

A. Manganese. Probably selenium. 

Q. Su l f a t e s ? 

A. S u l f a t e s , yes. 

Q. TDS? T o t a l Dissolved Solids? 

A. Yes. 

Q. N i t r a t e s ? 
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A. N i t r a t e s , yes. 

Q. Okay. I n a l l of those -- and I'm p r i m a r i l y going 

t o be asking about i n o r g a n i c c o n s t i t u e n t s , which i s c h l o r i d e --

a l l of those i n o r g a n i c contaminants t h a t we were j u s t t a l k i n g 

about, those have the p o t e n t i a l t o leach out of t h a t waste and 

contaminate groundwater; i s t h a t c o r r e c t ? 

A. They d e f i n i t e l y have the p o t e n t i a l of le a c h i n g 

out of the waste. Once again, i f you're r e f e r r i n g back — and 

I b e l i e v e you prefaced a l l your questions are about o n - s i t e 

t rench b u r i a l -- they would be placed i n a n e w l y - l i n e d t r e n c h . 

So w i t h t h a t i n mind, there would be les s of a p o t e n t i a l f o r i t 

t o release t o migrate down through the s o i l s . 

Q. A l l r i g h t . Now, under the c u r r e n t r u l e , and 

a c t u a l l y under the proposed amendment, before you could take 

the p i t contents out of the p i t and put i t i n a tre n c h , i n a 

l i n e d t r e n c h , you would have t o show t h a t the leachate from 

those contents met a l l of the 3103-A c o n s t i t u e n t s . 

And I can give you a copy of the 3103 l i s t i f you'd 

l i k e . 

A. Yeah, I ki n d of have an idea of what t h a t i s --

arsenic, aluminum, so f o r t h , boron -- maybe not boron — 

barium. 

Q. So, f o r example -- and we're t a l k i n g about the 

Synt h e t i c P r e c i p i t a t i o n Leaching Procedure, the SPLP, r i g h t ? 

A. Yes. 
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1 Q • And so i f n i t r a t e s came out a t over 10 mg/L, and 

2 t h a t exceeds the WQCC standard, those contents could not be 

3 disposed of i n a p i t -- i n a trench? I'm s o r r y . 

4 A. Not n e c e s s a r i l y . The f l i p side of t h a t i s 

5 there's also -- you need t o s t a b i l i z e t h a t m a t e r i a l . And you 

6 can mix t h a t up t o 3:1 w i t h other m a t e r i a l t o do t h a t . 

7 Q. Rig h t . 

8 A. So t o say the i n i t i a l p i t contents not meeting 

9 the standard, they have the p o t e n t i a l a f t e r t h a t . 

10 Q. But i f you take the p i t contents and you mix i t 

11 3:1 and i t s t i l l doesn't meet the n i t r a t e standard, 10 mg/L, 

12 you can't dispose of t h a t m a t e r i a l i n a t r e n c h ; i s t h a t 

13 c o r r e c t ? 

14 A. You do have an o p t i o n t o request by exception. 

15 Q. A variance? 

16 A. Well, exception i s the term we use, not a 

17 variance, because there's a process t o i t . 

18 But they could ask f o r exception t o t h a t standard. 

19 Q. Righ t . But the general r u l e --

20 A. The general r u l e --

21 Q. -- the r u l e as i t ' s w r i t t e n , i f you go ahead and 

22 mix the waste and you s t a b i l i z e i t , and you run the SPLP t e s t 

23 on i t and you get 10 mg/L or you exceed any other 3103A 

24 standard, you can't dispose of t h a t i n an o n - s i t e t r e n c h unless 

25 you get an exemption? 
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A. E x a c t l y . 

Q. A l l r i g h t . Why i s i t important t o not exceed 

those standards? Why was t h a t important? 

A. Well, i f I'm not mistaken, I t h i n k the Commission 

came up w i t h these. We had proposed 3103 w i t h only one type of 

o n - s i t e c l o s u r e i n the o r i g i n a l r u l e . 

The importance of t h i s i s t h a t we were l o o k i n g at 

t h a t time a 50-foot s e p a r a t i o n t o groundwater and a 5,000 mg/L 

proposal f o r c h l o r i d e s a l s o . We r e a l i z e t h a t c h l o r i d e s are 

more mobile, and they are a very good i n d i c a t o r of what may be 

f o l l o w i n g . Some of the other c o n s t i t u e n t s might b i n d up w i t h 

other t h i n g s w i t h i n the s o i l and not migrate as f a s t or move 

down t o the p o i n t where i t would reach groundwater. But we 

s t i l l wanted t o i n c l u d e those. 

Now, i f you n o t i c e under the c u r r e n t r u l e , e v e r y t h i n g 

r e q u i r e s sampling f o r BTEX. I f you n o t i c e on o n - s i t e trench 

b u r i a l , t here i s no BTEX because BTEX i s p a r t of the 3103A 

c o n s t i t u e n t . And t h a t ' s another reason. 

Q. Why i s i t important? I'm going t o ask you the 

same question, because I don't t h i n k I got an answer. 

A. Okay. 

Q. Why i s i t important t h a t the leachate from the 

s t a b i l i z e d waste meet 3103A standards? Why i s t h a t important? 

A. I'm going t o l e t --

Q. I f you don't know, you can say, no, I don't know. 

PAUL BACA PROFESSIONAL COURT REPORTERS 

500 4th S t r e e t , NW, Su i t e 105, Albuquerque, NM 87102 



14£ 

A. Well, I t h i n k Mr. Hansen might be able t o answer 

t h a t more e l o q u e n t l y than I would. 

Q. A l l r i g h t . That's f i n e . Now, under the c u r r e n t 

r u l e , the leachate has t o also meet the standard f o r c h l o r i d e , 

r i g h t , the 3103B standard f o r c h l o r i d e under the c u r r e n t r u l e , 

not as you're amending i t or proposing t o amend i t ? 

A. They are the same standard; 250 mg/L, i f I'm not 

mistaken or the same standard. 

Q. And why was i t important i n the o l d p i t hearing 

t o make sure t h a t the leachate d i d n ' t exceed the 3103B standard 

f o r c h l o r i d e ? Why was t h a t important? 

A. That was something the Commission proposed and 

a c t u a l l y decided on separate of what OCD was proposing a t the 

time. So we were defending 5,000 mg/L at the time. 

Q. A l l r i g h t . And I ' l l ask you some questions about 

t h a t , as w e l l , i n a b i t . 

But do you know -- i n your o p i n i o n , why was i t 

important? Why d i d the Commission come up w i t h the 250 mg/L 

standard f o r the leachate? 

MS. FOSTER: O b j e c t i o n . Unless Mr. Jones can read 

your mind, I don't know t h a t he can answer t h a t q u e s t i o n . 

MR. FREDERICK: I j u s t asked him i f he has an o p i n i o n 

about i t . I'm not saying he can read your mind. 

CHAIRMAN FESMIRE: Okay. Rephase your question and 

make sure t h a t ' s what he's i n t e r p r e t i n g . 
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Q. (By Mr. F r e d e r i c k ) : I n your understanding --

what's your understanding o f why the Commission came up w i t h a 

250 mg/L standard f o r c h l o r i d e ? 

A. I t h i n k Mr. Hansen can answer b e t t e r than I can. 

But t h e r e were t h i n g s t h a t developed out of the 

Commission's d e c i s i o n t o create standards, such as the 100-foot 

s e p a r a t i o n and the d e t e r m i n a t i o n of the mixing zone and what 

was a p p r o p r i a t e . 

So I t h i n k , based upon t h e i r d e t e r m i n a t i o n of what 

was a p p r o p r i a t e f o r t h a t , they looked a t both Mr. Hansen's and 

Dr. Stephen's testimony t o come up w i t h t h i s c o n c e n t r a t i o n . 

That's my understanding. 

Q. Okay. Now, o i l f i e l d waste, I t h i n k , as you've 

already t e s t i f i e d -- and, again, I can give you a l i s t . 

MR. FREDERICK: May I hand the witness a 3103 

c o n s t i t u e n t l i s t ? And I can hand i t t o other people, as w e l l , 

i f they'd l i k e copies. 

CHAIRMAN FESMIRE: Yeah. You can approach the 

witness and d i s t r i b u t e i t , Counselor. 

MR. FREDERICK: A l l r i g h t . Thank you. So what I 

want t o get a t i s there's other -- i f you look a t 3103B, which 

I t h i n k i s on page 3 of t h a t t h i n g -- and what I've handed the 

witness i s j u s t a p r i n t o u t from Lexis of 3103. 

Q. (By Mr. F r e d e r i c k ) : Now, there's a l o t of other 

contaminants, other 3103B contaminants i n o i l f i e l d waste 
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besides c h l o r i d e , c o r r e c t ? I f you go through t h a t l i s t ? 

A. Yes. 

Q. And do you know why c h l o r i d e i s the only one 

t h a t ' s t e s t e d f o r ? 

A. Well, once again, I t h i n k d u r i n g the P i t Rule 

hea r i n g i t was discussed i n great d e t a i l about the movement of 

c h l o r i d e from s o i l s and i t s p o t e n t i a l t o contaminate more so 

than a l o t of these other c o n s t i t u e n t s t h a t are l i s t e d here. 

And t h a t was the -- i t was a good i n d i c a t o r . I t was 

an e x c e l l e n t i n d i c a t o r t o determine, number one, i f there was a 

p o t e n t i a l release from the e x i s t i n g o p e r a t i o n . And i t was a 

very reasonable i n d i c a t o r f o r any type of o p e r a t i o n across the 

board. 

Because i f you n o t i c e , be i t below-grade tank, a 

permanent p i t , a l i n e d permanent p i t , and so f o r t h , we're 

asking f o r c h l o r i d e s f o r a l l of those. 

Q. Okay. 

A. So i t ' s an u p f r o n t i n d i c a t o r , a c o n s t i t u e n t 

i n d i c a t o r t o make t h a t d e t e r m i n a t i o n . 

And, once again, under the P i t Rule, t h a t ' s what 

we're t r y i n g t o make a d e t e r m i n a t i o n . Was t h e r e a release? 

Q. A l l r i g h t . And i f you see t h a t c h l o r i d e s are 

el e v a t e d above the standard, l e t ' s say 3,000 mg/L above the 

standards, i s t h a t an i n d i c a t i o n t h a t other 3103B c o n s t i t u e n t s 

are also going t o be above standards? 

PAUL BACA PROFESSIONAL COURT REPORTERS 

500 4th S t r e e t , NW, Su i t e 105, Albuquerque, NM 87102 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

151 

A. Not n e c e s s a r i l y . But the 3,000 mg/Kg, once 

again, i s f o r a b u r i a l standard, not a releas e standard. So I 

j u s t want t o c l a r i f y t h a t up f r o n t . 

We're t a l k i n g about b u r y i n g the m a t e r i a l on place i n 

a newly l i n e d t r e n c h compared t o checking t o see what the 

e x i s t i n g o p e r a t i o n d i d . Was t h a t prolonged use of t h i s l i n e d 

area subje c t t o some type o f breakage or p e n e t r a t i o n through 

the l i n e r t h a t caused the release, or a p o o r l y seamed area t h a t 

d u r i n g t h a t prolonged use had a release? 

There's two d i f f e r e n t --

Q. Let me rephrase i t . Because i t ' s not answering 

my question . Or maybe i t i s , but I d i d n ' t ask i t r i g h t i f 

t h a t ' s the answer. 

A. Okay. 

Q. I f the leachate contains 3,000 mg/L c h l o r i d e and 

i t ' s from o i l f i e l d waste, i s there a good chance t h a t t h a t 

leachate contains other 3103B standards -- the other 3103B 

c o n s t i t u e n t s -- above standards? 

MS. FOSTER: Ob j e c t i o n . 

CHAIRMAN FESMIRE: B or A? 

MR. FREDERICK: B. 

CHAIRMAN FESMIRE: Okay. 

MS. FOSTER: I don't t h i n k t h a t Mr. Frederick has 

e s t a b l i s h e d t h a t o i l f i e l d waste contains these 3103B 

standards. He's making the assumption t h a t i t does, but I 
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don't t h i n k t h a t he's e s t a b l i s h e d t h a t by any other piece of 

evidence. And the qu e s t i o n i s much too vague f o r the witness 

t o answer the way i t ' s questioned. 

CHAIRMAN FESMIRE: Why don't you rephrase your 

qu e s t i o n . I ' l l go ahead and o v e r r u l e the o b j e c t i o n , but ask 

you t o c l a r i f y the q u e s t i o n . 

MR. FREDERICK: A l l r i g h t . Sure. 

Q. (By Mr. F r e d e r i c k ) : I f the leachate -- from 

t y p i c a l o i l f i e l d waste, i f the leachate c o n t a i n s 3,000 mg/L 

c h l o r i d e , i s t h a t an i n d i c a t i o n i t may al s o c o n t a i n other 

contaminants t h a t are mentioned i n 3103B a t l e v e l s above those 

standards --

MS. FOSTER: O b j e c t i o n . 

Q. (By Mr. F r e d e r i c k ) : -- f o r example, TDS? 

MS. FOSTER: Ob j e c t i o n . Again, there's been no 

c l a r i f i c a t i o n as t o what t y p i c a l o i l f i e l d waste i s and what 

c o n s t i t u e n t s are t y p i c a l of the waste. 

I f Mr. Fr e d e r i c k would l i k e t o put some science as t o 

what o i l f i e l d waste c o n t a i n s , then maybe h i s question might 

make some sense. 

MR. FREDERICK: Let me j u s t answer t h a t , i f I may. 

CHAIRMAN FESMIRE: You can respond t o the o b j e c t i o n . 

MR. FREDERICK: May I respond t o the o b j e c t i o n ? I 

d i d ask the witness what t y p i c a l o i l f i e l d waste contains, and 

he l i s t e d s e v e r a l c o n s t i t u e n t s . 3103B standards were among 
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1 them. This i s an expert Commission here. They know what o i l 

2 f i e l d waste c o n t a i n s . Let's not p l a y hide and seek here. 

3 CHAIRMAN FESMIRE: Okay. I ' l l o v e r r u l e the 

4 o b j e c t i o n . Go ahead. 

5 Q. (By Mr. F r e d e r i c k ) : Please don't make me repeat 

6 t h a t q u e s t i o n . 

7 

8 

A. Well, i n a l l honesty, once again, due t o the 

nature of waste, I'm sure i t i s going t o have TDS i n i t . 

9 Q. You b e t t e r say t h a t . 

10 A. I can say t h a t w i t h some absolute confidence i n 

11 t h a t . So would i t exceed? I'm not going t o answer t h a t 

12 because i t depends on the p o t e n t i a l of how they want t o 

13 s t a b i l i z e the waste and what they choose t o do t h a t w i t h . 

14 There i s a p o t e n t i a l o f using -- they could s o l i d i f y i t i f they 

15 wanted t o . 

16 Q. I f they s o l i d i f i e d i t , would you have 3,000 mg/L 

17 c h l o r i d e coming o f f i t ? 

18 A. They would s t i l l have t o t e s t i t . I t may not 

19 have any TDS. I t may get t i e d up. 

20 Q. When I'm t a l k i n g about -- c h l o r i d e would make up 

21 TDS, of course, T o t a l Dissolved Solids? 

22 A. Well — 

23 Q. I f c h l o r i d e i s i n the d i s s o l v e d c o n s t i t u e n t s , 

24 t h a t would --

25 A. Yeah. 
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Q. -- and i f there was n o t h i n g but c h l o r i d e , i t 

would s t i l l exceed the TDS standard, c o r r e c t ? 

A. Well, t o say t h a t they correspond a c c o r d i n g l y , I 

don't t h i n k t h a t ' s n e c e s s a r i l y t r u e . I t r e a l l y depends. 

Q. What's your background? 

A. Well, environment h e a l t h science. 

To say t h a t one represents the other e q u a l l y i s what 

I'm g e t t i n g a t . 

Q. No. I never asked -- what I'm g e t t i n g at i s 

y o u - a l l have a t e s t f o r c h l o r i d e t h a t ' s one of the 3103B 

c o n s t i t u e n t s , and you thought i t was important t o t e s t f o r 

c h l o r i d e , and you r u l e d out a l l the other ones, and there's 

standards f o r the other ones as w e l l . And I'm t r y i n g t o f i g u r e 

out i f there's a r a t i o n a l reason f o r r u l i n g out -- f o r not --

c h l o r i d e must have some k i n d of surrogate character t o i t . I t 

must have some k i n d of -- i t must be i n d i c a t i v e of the nature 

of t h a t waste; otherwise, you'd have t o sample f o r a l l the 

other c o n s t i t u e n t s , wouldn't you? 

MS. FOSTER: Ob j e c t i o n . 

CHAIRMAN FESMIRE: Mr. Fre d e r i c k , why don't you — 

you f i n a l l y got t o a question there a t the end. Why don't you 

make i t one s u c c i n c t question? 

MR. FREDERICK: Sure. I'm going t o move on, 

a c t u a l l y . 

Q. (By Mr. F r e d e r i c k ) : I f the leachate met the 
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c h l o r i d e standard — i f the leachate met the c h l o r i d e standard, 

does t h a t i n d i c a t e i t meets other 3103B standards? 

A. No. 

Q. No? 

A. No, i t doesn't mean t h a t . 

Q. Okay. Do you know how the m o b i l i t y of c h l o r i d e 

compares -- and I'm t a l k i n g about the vadose zone -- how the 

m o b i l i t y of c h l o r i d e compares t o n i t r a t e s i n the vadose zone? 

A. I'm going t o l e t Mr. Hansen answer t h a t question. 

Q. Okay. That's f i n e . And, i n your o p i n i o n , does 

the e x i s t i n g P i t Rule prevent o n - s i t e trenches from 

contaminating groundwater above standards? 

A. Can you say t h a t again? 

Q. I n your o p i n i o n , does the e x i s t i n g P i t Rule w i t h 

the 250 mg/L standard f o r c h l o r i d e , does the e x i s t i n g r u l e 

e f f e c t i v e l y prevent contamination of groundwater, assuming i t 

completely complies --

MR. BROOKS: Mr. Chairman, again, I don't know t h a t I 

ob j e c t t o h i s asking the witness t h a t q u e s t i o n , but Mr. Hansen 

i s our h y d r o l o g i c e x p e r t , and I t h i n k he would be the 

app r o p r i a t e person t o address t h a t q u e s t i o n t o . 

CHAIRMAN FESMIRE: Then I t h i n k i t would be incumbent 

upon Mr. Jones t o p o i n t t h a t out i n h i s response. 

THE WITNESS: I was j u s t about t o do t h a t . I would 

defer t h a t t o Mr. Hansen. 
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Q. (By Mr. F r e d e r i c k ) : Under your proposed 

amendment, you would now propose t h a t the leachate be able t o 

exceed -- and I'm t a l k i n g -- when I say leachate, I mean from 

the SPLP t e s t -- the leachate would exceed the groundwater 

standard f o r c h l o r i d e by 250 times -- by 12 times, up t o 3,000 

mg/L, c o r r e c t ? 

A. I haven't done the math, but i f you've 

c a l c u l a t e d --

Q. I can get you a c a l c u l a t o r i f you want. 

A. I w i l l agree i f you've c a l c u l a t e d i t . 

Q. Okay. And you don't know -- and t h i s may be a 

question f o r Mr. Hansen. I f the leachate i s 3,000 mg/L of 

c h l o r i d e , you don't know how the other 3103B standards would be 

coming out because they aren't t e s t e d f o r ? 

A. No. 

MS. FOSTER: Ob j e c t i o n . 

Again, each l o c a t i o n i s going t o have d i f f e r e n t 

c o n s t i t u e n t s i n i t , so answering a questi o n -- l i n k i n g a 

question l i k e t h a t r e a l l y 

CHAIRMAN FESMIRE: I t ' s already been asked and 

answered, so --

MS. FOSTER: I t h i n k t h a t ' s the f o u r t h or f i f t h time 

he's asked t h a t q u e s t i o n . 

Q. (By Mr. F r e d e r i c k ) : And you say background, i t 

can be 3,000 -- or c h l o r i d e can be 3,000 mg/L or background, 
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whatever i s g r e a t e r , c o r r e c t ? 

A. Yes. 

Q. A l l r i g h t . You don't say where background i s 

c o l l e c t e d from i n the ru l e ? 

A. No. 

Q. So I t h i n k I heard you give some g u i d e l i n e s , but 

how i s t h a t enforceable? 

A. Well, i t would have t o be i n the v i c i n i t y of 

where you're going t o be b u r y i n g i t , meaning t h a t you wouldn't 

be going a m i l e away and c a l l t h a t background. That's not even 

p r a c t i c a l t o consider t h a t background at the s i t e where you 

pl a n t o bury i t . 

Q. Well, what i f I take background from where my car 

leaked o i l , take background.there, and where I , you know, d i d 

whatever? 

CHAIRMAN FESMIRE: Mr. Fre d e r i c k , why don't you l e t 

him answer the f i r s t q u e s t i o n . 

MR. FREDERICK: Sure. 

THE WITNESS: So there has t o be some p r a c t i c a l i t y t o 

i t , meaning t h a t you wouldn't be t e s t i n g where you're removing 

the o l d p i t and consider t h a t background because i t could be 

p o t e n t i a l l y contaminated already, which you're supposed t o 

assess . 

Under the c u r r e n t r u l e , background i s not a 

comparison f o r o n - s i t e t r e n c h b u r i a l . We're proposing t h a t as 
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being something new. As we described f o r other types of 

backgrounds under the P i t Rule, w h i l e you're excavating t h a t 

area t o make your p i t , you would take some type of 

r e p r e s e n t a t i v e sample. And we're not going t o s p e c i f y what 

someone considers t h a t . They may want t o take one sample. 

They may want t o make a composite of 100 samples. 

I t ' s up t o them t o make t h a t d e t e r m i n a t i o n . But once 

they've e s t a b l i s h e d t h a t , then they would be using t h a t f o r 

t h e i r background c o n c e n t r a t i o n f o r c h l o r i d e s only. 

Q. (By Mr. F r e d e r i c k ) : A l l r i g h t . I s there any 

d e f i n i t i o n f o r background i n t h i s context? 

A. Not i n our r e g u l a t i o n s , no. 

Q. Does i t say i t has t o be background of the s o i l 

or background of the groundwater t h a t i s p o t e n t i a l l y a f f e c t e d ? 

A. I f I'm not mistaken, we're l o o k i n g a t s o i l s being 

t e s t e d and the area i n which you're proposing t o put t h i s , so 

we're d i s c u s s i n g s o i l s , not groundwater. 

Q. So are you asking i n t h i s r u l e -- does t h i s r u l e 

r e q u i r e the operator t o say how he c o l l e c t e d background or 

where he c o l l e c t e d background? Does i t expressly have any 

p r o v i s i o n f o r t h a t ? 

A. No. 

Q. A l l r i g h t . Now, when you take a composite sample 

of say -- when you're c h a r a c t e r i z i n g p i t contents, you have t o 

take f i v e samples, and you have t o composite them, and I assume 
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they have t o be r e p r e s e n t a t i v e o f the p i t contents? 

A. P o t e n t i a l , yes. We hope so. 

Q. Wouldn't t h a t be important t o make sure t h a t , you 

know, you're g e t t i n g background t h a t ' s r e p r e s e n t a t i v e and not 

background t h a t ' s maybe i s o l a t e d ? 

A. Well, you s t a r t out t a l k i n g about p i t contents, 

and then you're asking about sampling f o r background. 

Q. Now I'm t a l k i n g about t r e n c h , when you're t r y i n g 

t o f i g u r e out the background f o r how much, how high your 

leachate c o n c e n t r a t i o n can be i n a tr e n c h b u r i a l . Okay? 

A. Okay. 

Q. And wouldn't i t be important f o r you as a 

r e g u l a t o r t o know how the background was determined? Where 

those samples were taken? How many were taken and so f o r t h ? 

A. Well, I don't see where we would have any say i n 

how many are taken, n e c e s s a r i l y . A prudent operator would take 

m u l t i p l e samples t o make a composite. To say when a sample i s 

a composite, i t ' s not -- and I'm r e f e r r i n g t o background only. 

Once again, i n order f o r the p i t contents t o be 

considered f o r b u r i a l , more than l i k e l y t h e y ' r e going t o be 

r e q u i r e d t o be s t a b i l i z e d because of the nature of the waste 

t h a t i t ' s i n . I t ' s going t o be muddy, mucky, and i t ' s got t o 

be s t a b i l i z e d t o ho l d the 4-foot cover. 

So there's going t o be a l o t of mixing i n v o l v e d at 

t h a t p o i n t . And t h a t ' s why we want a composite sample of t h i s 
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mixed m a t e r i a l t o be t e s t e d . 

Q. Composite of what? What are you t a l k i n g about? 

A. Of the p i t con t e n t s . 

Q. So you're t a l k i n g about the p i t contents? 

A. Yeah. So w i t h t h a t , t h a t ' s d i f f e r e n t than 

c r e a t i n g a background composite. We're going t o leave i t up t o 

the operator t o make t h e i r d e t e r m i n a t i o n of how many samples 

they want t o determine t h a t background. 

I f you're a prudent operator, you would take a 

m u l t i p l e t o get a b e t t e r r e p r e s e n t a t i v e idea. 

Q. And why would the prudent operator do t h a t ? 

A. You would have a more r e p r e s e n t a t i v e idea of what 

the c h l o r i d e c o n c e n t r a t i o n s are w i t h i n the v i c i n i t y of t h a t 

t r e n c h . 

Q. Now, you don't s p e c i f y the method of background 

e i t h e r , although you are t e s t i f y i n g you would expect them t o be 

SPLP, but you don't s p e c i f y the method i n the r u l e , c o r r e c t ? 

A. Well, i f you look a t -- I would beg t o d i f f e r on 

t h a t , because i t t a l k s about running t e s t s f o r c h l o r i d e s and 

the concentrations p r i o r t o t h a t , and i t i d e n t i f i e s the methods 

t o make t h a t d e t e r m i n a t i o n . And i t i d e n t i f i e s background, a 

comparison t o background. 

I don't see where i t ' s a great leap t o t h i n k t h a t 

those same t e s t i n g requirements do not address background when 

i t l i s t s t h a t l i m i t and i t i d e n t i f i e s i t would also apply t o 
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background. 

Q. Okay. I t ' s your i n t e r p r e t a t i o n t h a t the r u l e 

does r e q u i r e SPLP--

A. A b s o l u t e l y . 

Q. - - t o be run on background. And the operator i s 

the one who determines how background i s determined? 

A. Yes. 

Q. Now, o n - s i t e t r e n c h d i s p o s a l i s designed t o be 

permanent? 

A. I guess i n some sense, yes. 

Q. I n what sense i s i t not designed t o be permanent? 

A. I f an operator chooses t o have another p i t i n 

t h a t l o c a t i o n and, i n doing so, they d i g i n t o t h a t e x i s t i n g 

o n - s i t e t r e n c h , i t may create issues f o r them. 

Q. Aside from something l i k e t h a t , i s an o n - s i t e 

deposal -- trench d i s p o s a l -- designed t o be permanent as i n , 

i t ' s supposed t o stay there f o r e v e r ? 

A. Yes. 

Q. Unless somebody -- and unless there's s p e c i a l 

circumstances and somebody wants t o remove i t ? 

A. Yes. 

Q. Now, w i l l the waste i n the t r e n c h become less 

t o x i c over time? 

A. No. 

Q. What's the u s e f u l l i f e of a l i n e r ? 
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A. That's a good q u e s t i o n , because there's v a r i o u s 

d i f f e r e n t people t h a t have d i f f e r e n t opinions about t h a t . I 

don't t h i n k there's any set r u l e on t h a t . I've heard up t o 

250 years. 

Q. A l l r i g h t . Now, s e v e r a l i n s t a l l a t i o n s of 

l i n e r -- i n s t a l l a t i o n e r r o r s -- can cause the l i n e r t o f a i l or 

not perform o p t i m a l l y ; i s t h a t c o r r e c t ? 

A. To a c e r t a i n l e v e l , yeah. There's c e r t a i n -- I 

mean, Mr. Hansen i s going t o t a l k about the defec t s t h a t he 

puts i n t o h i s modeling f o r p i n h o l e s and so f o r t h j u s t from the 

manufacturing aspect. 

But, once again, the t h i n g t o consider when you have 

a t r e n c h b u r i a l , i t ' s not an a c t i v e t r e n c h , meaning t h a t you're 

going t o have f o u r f e e t of s o i l on top of t h a t . So any 

e x t e r n a l impacts t h a t are done o u t s i d e and around i t should not 

penetrate i t , should not create a p o i n t where there's f u r t h e r 

d e f e c t s . 

Q. The tre n c h has t o be prepared c o r r e c t l y , though, 

r i g h t -- you may not be the r i g h t witness f o r t h i s -- t o ensure 

t h a t the l i n e r i s n ' t damaged d u r i n g the i n s t a l l a t i o n ? 

A. Yes. There's once again, you have t o prep the 

subgrade. You may have t o use g e o t e x t i l e s t o make sure t h a t 

before you place the l i n e r down t h a t by i n s t a l l i n g t h a t l i n e r 

t h e re won't be f u r t h e r damage t o t h a t l i n e r . There's a l o t of 

care w i t h t h a t . 
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Q. And the seams have t o be placed c o r r e c t l y ; i s 

t h a t r i g h t ? 

A. Yeah. The idea o f the seams i s t h a t they 

would -- and I'm t r y i n g t o remember the terms -- but i t was 

perpe n d i c u l a r t o the l a r g e s t slope, I t h i n k , i s the concept; 

meaning, t h a t i f you had a tr e n c h w i t h s i d e w a l l s on i t , d i r e c t 

s i d e w a l l s and then i n order t o d i g out t h a t t r e n c h , you'd have 

s l o p i n g ends. 

The idea i s t h a t you would not place those seams 

running up and down those extreme s i d e w a l l s , but against the 

lower or more easing slope t h a t ' s developed t h e r e . So when you 

put the p i t contents i n , i t would put a d d i t i o n a l s t r e s s on 

those seams. 

Q. Rig h t . 

A. And we address t h a t i n the r u l e . 

Q. And i t ' s important f o r the foundation t o be done 

j u s t r i g h t so i t doesn't have rocks i n i t or other 

i r r e g u l a r i t i e s t h a t might cause stresses on the l i n e r ? 

A. Yes. And t h a t ' s why I was saying e a r l i e r , you 

may also have t o implement the i n s t a l l a t i o n of g e o t e x t i l e 

m a t e r i a l t o create t h a t environment and reduce the stresses on 

the l i n e r . 

Q. And then you have t o over l a p l i n e r s when they go 

in? You're going t o put i n m u l t i p l e l i n e r s and overlap them i n 

the r i g h t way; i s t h a t r i g h t ? 
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A. I don't q u i t e understand your q u e s t i o n . The 

l i n e r s have t o be sewn to g e t h e r by thermal seams, welded seams. 

So, yes, they are overlapped t o make t h a t happen, but then they 

are t h e r m a l l y heated i n order t o create a seam t h a t i s sealed. 

So t h a t goes back t o the seaming. 

Q. Okay. And then can run-on a l s o cause l i n e r s --

you've got t o make sure t h a t the run-on t o t h a t t r e n c h area i s 

c o n t r o l l e d so you don't have u n d e r c u t t i n g and t h i n g s l i k e t h a t ? 

A. Well, the tr e n c h i t s e l f , once you c o n s t r u c t the 

tre n c h and you put the waste m a t e r i a l i n i t , you ov e r l a p the 

l i n e r m a t e r i a l . And then you place another geomembrane on top, 

which would be somewhat s l o p i n g t o d i v e r t water. Then you're 

r e q u i r e d t o put a 4-foot cover on top of t h a t . 

I t ' s not supposed t o be i n s t a l l e d i n a manner t h a t 

would c o l l e c t water. So run-on c o n t r o l , the design of the s o i l 

cover addresses t h a t . Of course, i t has t o be revegetated as 

w e l l , which would a s s i s t i n --

CHAIRMAN FESMIRE: Mr. Fre d e r i c k , these are issues t o 

be r a i s e d i n deep-trench b u r i a l , and t h a t ' s not one of the 

proposed changes i n the --

MR. FREDERICK: I t goes t o — I t h i n k t h i s w i l l 

become apparent w i t h my next q u e s t i o n . 

CHAIRMAN FESMIRE: Okay. 

Q. (By Mr. F r e d e r i c k ) : Who's going t o be i n s t a l l i n g 

these l i n e r s ? S p e c i f i c a l l y , I want t o know what t r a i n i n g , what 
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education, what experience, any c e r t i f i c a t i o n s , t h i n g s l i k e 

t h a t . 

A. The r u l e doesn't s p e c i f y t h a t . 

Q. Okay. And does OCD supervise the i n s t a l l a t i o n ? 

A. Well, t h e r e i s n o t i c e r e q u i r e d p r i o r t o any type 

of c l o s u r e , e s p e c i a l l y i f you're d e a l i n g w i t h a t r e n c h , 

a n y t h i n g t h a t i n v o l v e d o n - s i t e c l o s u r e s , s p e c i f i c a l l y . There's 

72-hour n o t i c e which g i v e the d i s t r i c t o f f i c e an o p p o r t u n i t y t o 

come out and observe those i f they wish t o . 

Q. I f they wish t o . Do you except them t o get out 

t o a l o t of t r e n c h c l o s u r e s , o n - s i t e t r e n c h b u r i a l s ? 

A. I haven't asked what they do. 

Q. There's no i n s p e c t i o n requirement, though, i s 

there? You know, a f t e r you put i n your l i n e r and e v e r y t h i n g , 

and you've got i t p e r f e c t and ready t o put the waste i n , you 

don't have t o c a l l up OCD and say, "Hey, can you come and 

in s p e c t my trench?" — l i k e you would a b u i l d i n g inspector? 

A. Depending on the d i s t r i c t , they may r e q u i r e t h a t . 

I don't know i f they do or not. I know t h a t a t one time the 

A r t e s i a o f f i c e was r e q u i r i n g them t o n o t i f y them so t h a t they 

could some out. I don't know i f they're c o n t i n u i n g t o do t h a t . 

We were allowed t o put t h a t w i t h i n c l o s u r e plans t h a t could 

a l l o w t h a t under the r u l e s , a d d i t i o n a l c o n d i t i o n . 

Q. The c u r r e n t r u l e doesn't all o w f o r i t and doesn't 

r e q u i r e i t ? 

PAUL BACA PROFESSIONAL COURT REPORTERS 

500 4th S t r e e t , NW, S u i t e 105, Albuquerque, NM 87102 



166 

A. I t doesn't r e q u i r e i t , no. 

Q. Okay. And a f t e r you get the l i n e r i n , the waste 

i n , and eve r y t h i n g ' s p e r f e c t , i s the r e any leak d e t e c t i o n 

system i n s t a l l e d ? 

A. No. 

Q. A l l r i g h t . Now, the l i n e r , I t h i n k you t e s t i f i e d 

t h a t you t h i n k the l i n e r can l a s t about 250 years? 

A. That's what I've heard t e s t i f i e d b e f o r e . 

Q. So the contents o f t h a t l i n e r , i f you got a 

p e r f e c t i n s t a l l a t i o n and a p e r f e c t l i n e r , the contents are 

going t o leach out a f t e r t h a t --

MS. FOSTER: O b j e c t i o n . The witness s t a t e d t h a t he 

had heard another witness t a l k about the 250 years. 

THE WITNESS: And I don't know under what c o n d i t i o n s . 

CHAIRMAN FESMIRE: W i l l the o b j e c t i o n be hearsay? 

MS. FOSTER: Yes. 

CHAIRMAN FESMIRE: I ' l l s u s t a i n t h a t o b j e c t i o n . 

MR. FREDERICK: Well, i t ' s an o b j e c t i o n t o a question 

I got answered q u i t e a w h i l e ago. 

Q. (By Mr. F r e d e r i c k ) : A l l r i g h t . So you don't 

know how long the l i n e r l a s t s ? 

A. Personally, I don't know. You know, the p a r t y 

t h a t s a i d 250 years, I don't know under what c o n d i t i o n s those 

were s e t . I would make assumptions they were f o r l a n d f i l l s , 

which the l i n e r s i s exposed t o the open environment and 
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e x t e r n a l c o n d i t i o n s , compared t o one t h a t ' s b u r i e d completely. 

Q. The l i n e r on the bottom of the l a n d f i l l i s 

exposed t o open --

A. Well, i f you know about c o n s t r u c t i o n of l a n d f i l l s 

and how they operate them, the l i n e r m a t e r i a l can be exposed i n 

c e r t a i n areas. I don't know how they assess t h e i r l i n e r s . 

Once again, i t was -- I don't know how they came up w i t h t h e i r 

250 years, under what c o n d i t i o n s . 

Q. A l l r i g h t . Now, have you ever worked w i t h the 

discharge plans a t OCD? 

A. Yes. 

Q. I s there any -- are you aware of any discharge 

plan t h a t allows the operator t o discharge 3,000 mg/L c h l o r i d e 

i n t o a t r e n c h or anyplace else? 

A. Am I aware of any? 

Q. Are you aware of any e x i s t i n g discharge plan l i k e 

t h a t ? 

A. No. But i t doesn't mean t h a t i t can't go i n 

f r o n t of the WQCC and ask f o r a variance of t h a t l i m i t . 

Q. Sure. Let's j u s t assume t h a t e v e r y t h i n g i s 

v a r i a b l e , t h a t you can come t o whatever a u t h o r i t y i t i s and ask 

f o r a vari a n c e . 

CHAIRMAN FESMIRE: That would be the OCC. 

MR. FREDERICK: Would i t ? Yes. I t sounded l i k e a 

more general answer than what we're d e a l i n g w i t h here. 
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CHAIRMAN FESMIRE: Okay. 

MR. FREDERICK: A l l r i g h t . I'm j u s t t r y i n g t o f i g u r e 

out what's an a p p r o p r i a t e q u e s t i o n f o r Mr. Jones here. And i f 

we took a l i t t l e time here, maybe I ' can save us some time. 

Q. (By Mr. F r e d e r i c k ) : Now, when an operator closes 

a temporary p i t , he has t o demonstrate t h a t the s o i l doesn't 

c o n t a i n more than 500 or 1,000 mg/Kg c h l o r i d e depending on the 

depth t o water, c o r r e c t ? 

A. When they close -- by which method? 

Q. And when they' r e going t o j u s t close a temporary 

p i t , they're going t o v e r i f y whether or not there's a release 

under t h a t p i t ? 

A. Yes. 

Q. And the t h r e s h o l d number i s 500 --

A. Or 1,000. 

Q. - - o r 1,000 mg/Kg depending on depth t o water? 

A. Yes. 

Q. Okay. I f the r e s u l t s exceed those standards, 

what does the operator have t o do? 

A. They have t o comply w i t h Part 29 and 30. 

Q. Okay. And I n o t i c e d also t h a t t o q u a l i f y f o r 

i n - p l a c e b u r i a l o f p i t waste, you b a s i c a l l y have t o meet those 

same standards, 500 and 1,000 mg/Kg of c h l o r i d e , again, 

depending on depth t o water? 

A. Yes. The l i m i t i n g f a c t o r t o t h a t would be, I 
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guess, f o r o n - s i t e t r e n c h b u r i a l or any type o f o n - s i t e 

c l o s u r e s , could you make the groundwater separation f o r o n - s i t e 

t r e n c h b u r i a l . 

Q. Right. Assuming a l l the other t h i n g s are -- and 

the p a r a l l e l I'm drawing here i s t o determine whether there's 

been a release from a p i t , the c l o s u r e standard -- or the 

c h l o r i d e t h r e s h o l d , whatever you want t o c a l l i t -- i s the same 

f o r determining whether you can bury waste i n place i n terms of 

c h l o r i d e . And i s t h a t a coincidence? Why i s th a t ? 

A. Can you s t a t e t h a t again? I'm not sure i f I'm 

understanding i t . 

Q. Sure. When you're c h a r a c t e r i z i n g your p i t waste 

t o determine whether you can dispose of i t i n an i n - p l a c e 

b u r i a l . 

A. Oh, i n place. 

Q. I'm not t a l k i n g about a t r e n c h , i n - p l a c e b u r i a l , 

a l l r i g h t ? You've got t o show t h a t , depending on depth t o 

water, t h a t c h l o r i d e i n the leachate -- I'm s o r r y -- not i n the 

leachate, a c t u a l l y , i n the s o l i d -- i s 500 mg/Kg or 1,000 

mg/Kg, depending on the depth t o water, r i g h t ? 

A. Yes. 

Q. A l l r i g h t . That's the same standard f o r 

determining whether there's been a release from a temporary 

p i t , i s n ' t i t ? 

A. Yes. 
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Q. Now, why i s t h a t ? I s t h a t coincidence? 

A. Well, once again, the D i v i s i o n d i d not promote 

t h a t concept at the P i t Rule. That evolved through the hearing 

process through the Commission. 

Q. Okay. But t h a t ' s not being changed today? 

You're not proposing t o change t h a t ? 

A. No. 

Q. So do you know -- I mean, do you have any idea 

why those are the same numbers? 

A. I f I'm not mistaken, I've read some documentation 

t h a t might a l l u d e t h a t they opted t o use the landfarm standards 

under Part 36 f o r those standards. 

Q. And i n - p l a c e b u r i a l , t h a t has a l i n e r , doesn't 

i t ? 

A. I t does. 

Q. Okay. 

A. I t ' s a c t u a l l y -- my understanding also i s t h a t 

t h a t would address more types of p i t closures i n the northwest 

and the southeast because of the c h l o r i d e c o n c e n t r a t i o n of the 

waste m a t e r i a l , the d i f f e r e n c e i n t h a t m a t e r i a l from d i f f e r e n t 

l o c a t i o n s . 

Q. A l l r i g h t . And i f you look at i n terms of both 

i n - p l a c e b u r i a l and deep-trench b u r i a l , l i k e we s a i d , t h a t ' s 

supposed t o be a permanent d i s p o s a l s i t e , c o r r e c t ? 

A. Yes. 

PAUL BACA PROFESSIONAL COURT REPORTERS 

500 4th S t r e e t , NW, S u i t e 105, Albuquerque, NM 87102 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

171 

Q. So i s n ' t i t j u s t a matter of time before the 

contents leach out of e i t h e r i n - p l a c e b u r i a l or the trench? 

MS. FOSTER: O b j e c t i o n . O b j e c t i o n . That would c a l l 

f o r witness's o p i n i o n . 

MR. FREDERICK: That's what I'm asking f o r . 

MS. FOSTER: No. You d i d n ' t ask f o r the witness's 

o p i n i o n . 

MR. HISER: A b e t t e r o b j e c t i o n i s assuming f a c t s not 

i n evidence. 

CHAIRMAN FESMIRE: That would be a good o b j e c t i o n . 

Sustained. 

MR. FREDERICK: I guess I'm not sure what f a c t I'm 

assuming; t h a t the p i t l i n e r i s going t o f a i l some day? 

CHAIRMAN FESMIRE: That i t would f a i l . 

MR. FREDERICK: I guess I would ask the Chairman t o 

take n o t i c e -- and i t ' s an expert Commission here — and ask 

you t o take a d m i n i s t r a t i v e n o t i c e t h a t l i n e r s do not l a s t 

f o r e v e r . L i n e r s have a f i n i t e l i f e . We a l l know i t . 

CHAIRMAN FESMIRE: Okay. 

MR. HISER: I f I may respond t o t h a t , Mr. Chairman? 

You would also need t o take n o t i c e , then, t h a t we 

don't know how the l i n e r s f a i l , how they would release, and 

whether t h a t has any r e a l impact upon the groundwater 

co n c e n t r a t i o n s below i t . 

So i t ' s s t i l l assuming f a c t s not i n evidence. 
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CHAIRMAN FESMIRE: Based on the evidence from the 

p r i o r h e a r i n g , then, w e ' l l take i t i n t o account. There was 

some evidence -- and the v a l i d i t y of t h a t i s up t o the 

Commission -- but the r e was some evidence t h a t l i n e r s would 

f a i l . 

And on t h a t b a s i s , I ' l l a l l o w him t o go a l i t t l e b i t 

f a r t h e r i n t h i s l i n e o f q u e s t i o n i n g , but not much. 

MR. FREDERICK: A l l r i g h t . 

Q. (By Mr. F r e d e r i c k ) : Let me j u s t -- why don't you 

assume t h a t the l i n e r w i l l f a i l w i t h i n 250, 270 years. 

A. Okay. 

Q. I s n ' t i t then j u s t a matter of time, i f the l i n e r 

f a i l s , t h a t the contents of the t r e n c h or the p i t w i l l leach 

out? 

A. Well, i t depends on what f a s h i o n t h a t i t begins 

f a i l u r e . 

Once again, we've got a wrapped b u r r i t o w i t h a cover 

on top, a geomembrane cover on top, t h a t ' s e q u i v a l e n t w i t h 

what's i t ' s wrapped i n . There's an important f a c t o r of having 

t h a t i n place, because i t ' s t o d i v e r t water from the b u r r i t o 

i t s e l f and prevent i t from c o l l e c t i n g water. 

You're under the assumption t h a t i t ' s c o l l e c t i n g 

water a l l the time so i t ' s a u t o m a t i c a l l y going t o s t a r t 

l e a c h i n g . What I'm saying i s t h a t i t should be s t a b i l i z e d t o 

the p o i n t -- because i t s t i l l has t o pass the p a i n t f i l t e r t e s t 
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t h a t i t ' s not going t o be coming i n con t a c t w i t h water f o r 

250 years. 

Something would have t o degrade i n m u l t i p l e l a y e r s i n 

order f o r i t t o take on water t o create the leachates t o begin 

w i t h and then reach t h a t p o i n t o f where t h a t f a i l u r e has 

occurred i n order t o leach out. I t won't be a f l o w i n g - t y p e 

release e i t h e r . 

Q. So i t sounds l i k e you're assuming t h a t the 

i n s t a l l a t i o n was p e r f e c t l y -- was done p e r f e c t l y , and f o r 250 

t o 270 years the surface doesn't change a t a l l ? 

A. I'm not saying t h a t . I am j u s t saying there's a 

m u l t i t u d e of t h i n g s w i t h i n the c o n s t r u c t i o n and i n s t a l l a t i o n s 

of t h a t t r e n c h t h a t creates m u l t i p l e l a y e r s of p r o t e c t i o n . So 

there's not a complete f a i l u r e . I t j u s t does disappear one 

day, and water comes i n contact w i t h i t , and then leachate i s 

generated from t h a t waste m a t e r i a l . I t ' s not j u s t going t o 

d i s i n t e g r a t e on one day. 

Q. I t ' l l d i s i n t e g r a t e over time, I assume? 

A. Yes. 

Q. And w i l l i t s t a r t d i s i n t e g r a t i n g the moment i t ' s 

put i n the ground? 

A. I would assume e v e r y t h i n g has a l i f e t o i t . 

Before you even put i t i n the ground i t ' s probably 

d i s i n t e g r a t i n g t o a c e r t a i n e x t e n t , but t o what extent we have 

no idea. 
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Q. So are you saying t h a t you can't -- say a f t e r 

250 years or longer — you can't foresee the contents ever 

l e a c h i n g out? 

A. No, I'm not saying t h a t a t a l l . 

Q. Can you foresee the contents l e a c h i n g out? 

A. I t has the p o t e n t i a l t o leach out. 

Q. How? 

A. But i n order t o get a leachate, you have t o have 

contact w i t h water, which means water has t o i n f i l t r a t e the 

tren c h b u r i a l i t s e l f . And I guess t h a t ' s what I'm t r y i n g t o 

get a t . There's going t o have t o be a l o t of f a c t o r s f o r t h a t 

t o occur. 

Q. Right. You'd have t o have maybe an improper 

i n s t a l l a t i o n or the cover being p a r t i a l l y removed, say, over a 

p e r i o d of time, say 100 years. I s t h a t p o s s i b l e t h a t t h a t 

happens? 

A. Well, i t could happen. 

Q. You're assuming e v e r y t h i n g i s going t o be s t a t , 

r i g h t , i f e v e r y t h i n g i s done p e r f e c t l y ? 

A. I'm not saying t h a t . I'm saying you may have 

manufacturer d e f e c t s , p i n h o l e d e f e c t s . But what I'm g e t t i n g at 

i s t h a t w i t h t h a t , once again, the i n i t i a l m a t e r i a l t h a t goes 

i n t o t h a t t r e n c h b u r i a l has t o pass the p a i n t f i l t e r t e s t , 

which means i t can't have any f r e e l i q u i d s i n i t . 

That's p a r t of the requirement f o r t h a t t o go i n , 
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which puts i t a t a d i f f e r e n t s t a t e than something t h a t ' s 

t o t a l l y s a t u r a t e d w i t h f r e e l i q u i d s t h a t would be l e a c h i n g as 

soon as i t ' s b u r i e d . 

Q. Right. I f the top cover, though, were d e f e c t i v e 

f o r any reason and i t allowed water t o c o l l e c t over time i n the 

tre n c h , t h a t could b u i l d up a head o f water i n the tr e n c h ; 

could i t not? 

A. Oh, a b s o l u t e l y . 

Q. And t h a t would probably make i n f i l t r a t i o n -- i f 

there was, then, f a i l u r e at the bottom l i n e r , t h a t would make 

i n f i l t r a t i o n more rapid? 

A. Yes. And t h a t i n s u l a t i o n would be i n v i o l a t i o n 

of the r u l e s too. 

Q. Sure. I want t o t a l k now about the 5,000 mg/L 

standard t h a t you guys proposed i n the i n i t i a l p i t -- and "you 

guys" being OCD -- i n the i n i t i a l p i t hearing. 

You d i d propose 5,000 mg/L f o r the leachate. But 

t h a t was coupled w i t h a couple of other t h i n g s . For example, 

i t was coupled w i t h the 100-mile r u l e t h a t you couldn't dispose 

of a nything o n - s i t e i f there was a f a c i l i t y w i t h i n 100 m i l e s . 

You also proposed t h a t the operator get landowner 

approval before a n y t h i n g was disposed on the landowner's land, 

c o r r e c t ? 

A. I b e l i e v e so, yes. 

Q. Now, both of those -- am I c o r r e c t i n reading 
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your testimony -- and, a c t u a l l y , i t says t h i s d i r e c t l y i n a few 

places -- t h a t you were a t t e m p t i n g t o minimize o n - s i t e d i s p o s a l 

l a s t time around i n the P i t Rule? 

A. Yes. And I t h i n k the changes t h a t the Commission 

made also served the same purpose. Once again, we were also 

suggesting a 50-foot s e p a r a t i o n of groundwater from the bottom 

of the p i t . The Commission came up w i t h 100-foot s e p a r a t i o n . 

That, w i t h i n i t s e l f , i n c e r t a i n areas w i l l prevent or r e s t r i c t 

the area i n which i t can be u t i l i z e d f o r t h i s method. 

Q. A l l r i g h t . R i ght. And you a c t u a l l y a n t i c i p a t e d 

my next q u e s t i o n . 

The Commission d i d not adopt the 5,000 100-mile r u l e 

f o r the landowner approval, but they instead, adopted t h i s 

250 mg/L standard f o r c h l o r i d e i n the waste leachate? 

A. And 100-foot s e p a r a t i o n from groundwater. 

Q. And 100-foot s e p a r a t i o n . Now, w i t h t h a t change, 

does the c u r r e n t P i t Rule s t i l l minimize o n - s i t e d i s p o s a l w i t h 

those requirements i n place? 

MR. BROOKS: O b j e c t i o n . The word "minimize" i s , I 

t h i n k , ambiguous here because the minimum would be zero, so I 

don't know what he means by minimize. 

MR. FREDERICK: You know, I ' l l -- w i t h the next 

witness, I ' l l put out a s l i d e t h a t he has t h a t says the o b j e c t 

i s t o minimize o n - s i t e deposal. So they must have discussed 

t h i s . I f he has an understanding of what minimize means, I ' d 
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l i k e t o know what i t means. I don't want t o d e f i n e i t f o r him. 

I ' d l i k e t o know what they meant by m i n i m i z i n g o n - s i t e 

d i s p o s a l . 

CHAIRMAN FESMIRE: On t h a t c o n t e x t , I ' l l o v e r r u l e the 

obj e c t i o n . 

THE WITNESS: I would say i t would. Under a previous 

d i s c u s s i o n under the P i t Rule, we were t a l k i n g about the 

accumulative e f f e c t o f t h i n g s . That's why we had the 100-mile 

radius and so f o r t h . We were saying t h a t i f we could reduce 

the number of type of t r e n c h b u r i a l s out there t h a t i t would 

reduce the accumulative e f f e c t . 

By coming up w i t h a 100-foot s e p a r a t i o n , when you 

look across the s t a t e where the o i l and gas a c t i v i t y i s 

o c c u r r i n g , t h a t , i n i t s e l f , which the Commission came up w i t h 

r e s t r i c t s -- puts a r e s t r i c t i o n on where they can consider t o 

put i t i n the f i r s t p l a c e . And i t ' s q u i t e a considerable 

r e s t r i c t i o n . 

Q. (By Mr. F r e d e r i c k ) : Now, w i t h the landowner, 

your i n i t i a l proposal w i t h the landowner g e t t i n g landowner 

approval f o r o n - s i t e b u r i a l s , the landowner could veto o n - s i t e 

b u r i a l s completely under your proposal, r i g h t ? 

A. Yes. 

Q. Now, you have a setback distance f o r the distance 

between a w e l l , an e x i s t i n g w e l l , and a t r e n c h , c o r r e c t ? 

A. Yes. 
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Q. And what i s t h a t ? 

MS. FOSTER: O b j e c t i o n . I don't know i f t h i s i s the 

matter before us. He seems t o be asking questions from the 

l a s t h e a r i n g . This proceeding, t h i s amendment, i s not -- these 

matters do not p e r t a i n t o setbacks a t a l l . 

CHAIRMAN FESMIRE: Mr. Frederick? 

MR. FREDERICK: I am going someplace w i t h i t . I am 

a c t u a l l y going someplace w i t h i t t o r e l a t e i t t o t h i s c u r r e n t 

r u l e . 

B a s i c a l l y , you're going t o have contents i n the p i t 

t h a t now exceeds standards. 

CHAIRMAN FESMIRE: I ' l l o v e r r u l e the o b j e c t i o n , but 

keep i n mind, she might come back w i t h i t again i n the near 

f u t u r e . 

MR. FREDERICK: I'm keeping i n mind — I'm t r y i n g t o 

get done as q u i c k l y as I can. I r e a l l y am. 

Q. (By Mr. F r e d e r i c k ) : What -- do you remember the 

question? What's the setback? 

A. I t could be anywhere from 500 t o 1,000 f e e t , 

depending on the nature of w e l l . 

Q. Okay. There's no r e s t r i c t i o n on a f t e r the tr e n c h 

i s i n place w i t h the contents now? There's no r e s t r i c t i o n on a 

landowner d r i l l w i t h i n 50 f e e t o f t h a t t r e n c h , r i g h t , down 

g r a d i e n t , i s there? 

A. Once i t ' s i n place, no. 
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Q. I s there any requirement t o demarcate the 

e x t e r i o r boundaries of t h a t t r e n c h once i t ' s i n place? 

A. There i s a s t i l l marker t h a t would be placed 

above the ground t h a t ' s r e q u i r e d . 

Q. That's one pole i n the ground at the center of 

the trench? 

A. And my understanding a l s o i s t h a t they have t o 

put on a p l a t the l o c a t i o n of the previous temporary p i t , i f 

they're c l o s i n g a temporary p i t . They also have t o survey t h a t 

out on t o a p l a t t o i n d i c a t e the presence of t h a t . 

Q. But -- and I t h i n k t h i s has already been 

answered, so I'm going not going t o ask i t again about anybody 

can be d r i l l i n g a w e l l anywhere they want. There's no 

r e s t r i c t i o n against d r i l l i n g a w e l l w i t h i n t h a t setback area, 

c o r r e c t ? 

A. Under our rul e s ? 

Q. Under our r u l e s . 

A. No. 

Q. Do you know of any other r e s t r i c t i o n on i t ? 

A. (Witness shakes head). 

Q. Was t h a t a no? 

A. I don't know of any, not t o say t h a t there's not 

any. 

Q. Okay. A p i t can be 10-acre f e e t , a permanent 

p i t -- I'm s o r r y -- a temporary -- any k i n d of temporary or 
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permanent p i t , they have t o be 10-acre f e e t ? 

I'm s o r r y . I'm g e t t i n g a l i t t l e punchy here. 

A. Minus, yeah. They can be c o n s t r u c t e d up t o 

10-acre f e e t , and they can't exceed i t . But t h a t a l s o includes 

the freeboard. 

Q. The freeboard. 

A. Which means t h a t area w i t h h o l d s any f l u i d s . 

Q. So i f you had a p i t t h a t was an acre i n a e r i a l 

e x t e n t and i t was 10 f e e t deep, 3 f e e t would be -- there would 

be 3-acre f e e t devoted t o freeboard? 

A. Yes. 

Q. Okay. And so you can take the contents of t h a t 

p i t and add 3:1 s o i l , clean s o i l , and then put i t i n a t r e n c h , 

r i g h t ? 

A. Yes. 

Q. So t h a t , t h e o r e t i c a l l y , means the t r e n c h can be 

t a k i n g freeboard i n t o c o n s i d e r a t i o n w i t h something l i k e 21-acre 

f e e t ? 

A. Well, the r e a l i t y of t h i s i s t h a t i f you have a 

temporary p i t , you're going t o have f l u i d i n i t . You have t o 

have room f o r your f l u i d s . That includes m a i n t a i n i n g t h a t 

f reeboard p a r t of i t . 

So the assumption t h a t there's g r e a t e r than 7-acre 

f e e t of s o l i d s i s not a p r a c t i c a l assumption. So t h a t ' s where 

t h a t issue, I guess, i s n ' t c l e a r i n your questi o n . So the p i t 
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design, the temporary p i t design, would i n c l u d e the a b i l i t y t o 

h o l d both s o l i d s and f l u i d s and m a i n t a i n t h a t freeboard 

requirement. 

Q. Right. So do you have a -- have you got data on 

how much s o l i d t h a t would i n c l u d e i n the p i t on an average 

basis? 

A. I t depends on the depth of w e l l t h a t you d r i l l . 

I t r e a l l y depends. There's a l o t of c o n t r i b u t i n g f a c t o r s . 

Q. Well, what I'm asking i s : Do you have hard data 

on t h i s ? What's the range of s o l i d contents i n a p i t t h a t 

you're l a t e r going t o mix 3:1 and then put i n a trench? 

A. Once again, t h a t depends on how deep you d r i l l . 

Q. Well, what ranges are we t a l k i n g about? I'm not 

asking you t o say t h i s i s the way a p i t always i s . I'm asking 

you f o r ranges. 

A. What -- i f I remember c o r r e c t l y at the P i t Rule, 

the assumption i s t h a t you use a conventional p i t due t o the 

d e s c r i p t i o n of t h a t w i t h muds and so f o r t h --

MS. FOSTER: Ob j e c t i o n . I f I could j u s t o b j e c t t o 

t h i s witness's testimony. 

Unless he t e s t i f i e d t o i t a t the P i t Rule and he's 

p e r s o n a l l y -- he understands the amount of s o l i d s t h a t can 

a c t u a l l y be i n the p i t based on h i s experience, I don't t h i n k 

t h a t he's q u a l i f i e d t o answer t h i s q u e s t i o n . 

THE WITNESS: I t ' s a c t u a l l y my assessment of 
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Mr. Small's e x h i b i t t h a t was submitted by --

CHAIRMAN FESMIRE: Okay. Let me r u l e on the 

o b j e c t i o n . 

I ' l l o v e r r u l e the o b j e c t i o n . Why don't we mainta i n a 

running o b j e c t i o n f o r , you know, t o speed t h i n g s along. I s 

t h a t s a t i s f a c t o r y ? 

MS. FOSTER: That's f i n e , as i t p e r t a i n s t o any 

testimony t h a t came i n the p r i o r h e a r i n g . 

CHAIRMAN FESMIRE: I ' l l o v e r r u l e the o b j e c t i o n , 

Mr. Fred e r i c k . Continue. 

MR. FREDERICK: Okay. Thank you, Mr. Chairman. 

Q. (By Mr. F r e d e r i c k ) : So I'm j u s t t r y i n g t o get 

whether you know. And i f you don't, j u s t say you don't know. 

A. Okay. 

Q. Do you know what the range of p i t contents and 

s o l i d s -- i s what I'm d e a l i n g w i t h -- because your r u l e allows 

up t o 10-acre f e e t , c o r r e c t ? 

A. No, i t doesn't. That's f o r the design of the 

p i t , not f o r the amount of the s o l i d s . 

I f you design a p i t f o r 10-acre f e e t only f o r s o l i d s , 

you would have no f l u i d s i n i t . You wouldn't even meet the 

freeboard requirements. You would be; i n v i o l a t i o n of o p e r a t i o n 

of t h a t p i t . 

So, no, 10-acre f e e t i s not f o r h o l d i n g s o l i d s and 

f l u i d s . I t i s the maximum size by c a p a c i t y . 
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Q. Okay. So then do you know what range of s o l i d 

m a t e r i a l i n terms of acre f e e t we're t a l k i n g about? 

A. Once again, i t depends on how deep you d r i l l 

because t h a t determines how much f l u i d you may use and how much 

s o l i d s you may e x t r a c t from d r i l l i n g the holes w i t h the mud 

t h a t you use. And i t could be i n a c e n t r a l system t h a t h a l f 

your m a t e r i a l c o u l d be s o l i d s i n a convention system. 

But does i t give you a volume? That's not a 

p r a c t i c a l answer. 

Q. So you don't know. 

No, you don't know what the range of s o l i d m a t e r i a l 

i s ? Was t h a t the answer? 

A. I don't t h i n k i t ' s a p r a c t i c a l question I can 

answer because there's so many v a r i a t i o n s . 

Q. What I'm t r y i n g t o do i s f i g u r e out -- what I'm 

t r y i n g t o do i s f i g u r e out — 

A. I understand what you're t r y i n g t o do. 

Q. -- what the volume of s o l i d m a t e r i a l a f t e r the 

3:1 r a t i o , what volume i s going i n t h a t trench? I would l i k e 

t o know what the minimum volume i s and what the maximum volume 

i s , i f you know. 

A. Four times i t s o r i g i n a l volume. 

Q. What's four times i t s o r i g i n a l volume? 

A. When you mix i t 3:1, you end up w i t h f o u r times 

what you o r i g i n a l l y s t a r t e d out w i t h . 
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Q. Okay. Do you have an idea what the p i t contents 

i n terms of volume would be then? Just give me a range. 

A. I can't answer t h a t question. 

Q. That's f i n e . That's a l l I need t o know. 

A. That's not a p r a c t i c a l q u e s t i o n even t o ask. 

Q. I want t o know what the p i t contents are. 

A. I f you d r i l l a w e l l t o 7,000 f e e t or t o 

4,000 f e e t , those are going t o be d i f f e r e n t volumes. Anything 

i n between i s going t o be d i f f e r e n t from those two. 

That's why I'm saying, i t ' s not -- I can't g i v e you a 

number because each one depends on how b i g of a hole you s t a r t 

out w i t h and what you end up w i t h a t the bottom. 

Q. I r e a l l y want t o get out of here, but I'm j u s t 

going t o take the b a i t . 

I f you d r i l l e d a 7,000-foot hole, and i t was a 

maximum diameter --

CHAIRMAN FESMIRE: Mr. Fr e d e r i c k , I t h i n k t h a t ' s been 

asked and answered. 

MR. FREDERICK: I'm j u s t t r y i n g t o get what he — I'm 

t r y i n g t o get, does he know how much volume of s o l i d content 

there i s . 

MR. BROOKS: Mr. Chairman, I t h i n k he s a i d he d i d n ' t . 

CHAIRMAN FESMIRE: I t h i n k he has too. So asked and 

answered. Move on, Mr. Frederick, please. 

MR. FREDERICK: Well, I'm done. Thank you. 
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CHAIRMAN FESMIRE: Dr. Neeper? 

DR. NEEPER: Yes. I have j u s t t h r e e questions. 

CHAIRMAN FESMIRE: Why don't you have a seat? 

DR. NEEPER: And I f e e l c o n f i d e n t t h i s witness knows 

at l e a s t an immediate answer t o these. 

CROSS-EXAMINATION 

BY DR. NEEPER: 

Q. Mr. Jones, i n response t o a question from 

Mr. Brooks, I understood you t o say t h a t the background 

c h l o r i d e l e v e l f o r a t r e n c h b u r i a l was t o be the n a t u r a l 

background. 

Did you mean n a t u r a l as l e f t by nature, or d i d you 

perhaps mean n a t u r a l as l e f t by a previous i n d u s t r y , such as 

mining? 

A. We would consider t h a t n a t u r a l because i t ' s the 

n a t u r a l a p p l i c a t i o n of t h a t o p e r a t i o n . So we would consider 

both of those being prudent. Depending on where you are, i f 

there i s no i n d u s t r y , then n a t u r a l would mean n a t u r a l a t the 

s i t e . 

But i f you are i n a potash mine area where i t ' s 

d i s p l a c i n g water out t o the surface f o r long periods of time 

and they d i s c o n t i n u e t h a t , and you're u t i l i z i n g a t r e n c h or a 

p i t and you want a deep-trench b u r i a l , we would consider t h a t 

n a t u r a l f o r t h a t area. 

Q. Thank you. The second questi o n : I know t h a t 
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t r e n c h b u r i a l has become the questi o n here i n the l a s t few 

minutes. I hope I can c l a r i f y i t w i t h some questions. 

Could you simply say i n a sentence or two what i s the 

r e q u i r e d subgrade p r e p a r a t i o n f o r a t r e n c h b u r i a l ? I know 

there's many words i n the r u l e , but i n s t e a d of an example, 

perhaps you cou l d say, "We r e q u i r e " --

A. Well, we r e q u i r e t h a t the operator make sure 

there's no rocks or t h i n g s t h a t could p e n e t r a t e the l i n e r . So 

i t ' s going t o be a foundat i o n t h a t once the l i n e r i s placed, i f 

you put m a t e r i a l i n t o i t and you're p u t t i n g any type of s t r e s s 

on t h a t l i n e r , there's also f u r t h e r requirements. I f you can't 

achieve t h a t , then you should be using c e r t a i n g e o t e x t i l e s t o 

s y n t h e t i c a l l y create t h a t environment t o p r o t e c t t h a t l i n e r . 

Q. A l l r i g h t . Thank you. 

My t h i r d q u e s t i o n : Let us suppose t h a t a tr e n c h 

b u r i a l has been made and some time has passed. I f I were an 

e n t h u s i a s t i c e n v i r o n m e n t a l i s t , I might r e n t a d r i l l r i g and 

come out and s l a n t d r i l l underneath t h a t t r e n c h b u r i a l . I f I 

found very h i g h c h l o r i d e s under- the t r e n c h b u r i a l , would t h a t 

be a release? 

A. Well, I guess there's two samples t h a t need t o be 

taken; one t o determine what background i s , and one t o 

determine i f what you're seeing i s n a t u r a l or not. You need t o 

do a comparison. Just having one doesn't always mean there's a 

release. 
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Q. Very good. I f the n a t u r a l were q u i t e small, l i k e 

I say, 10, and what you found were s e v e r a l thousand i n the 

sample beneath the b u r i a l u n i t , would t h a t c o n s t i t u t e a 

release? 

A. That would d e f i n i t e l y c o n s t i t u t e a concern. 

Q. A concern. But "r e l e a s e " i s a word of r e g u l a t i o n 

i n t h i s community. Would t h a t be a release? 

A. I guess so. 

Q. Thank you, Mr. Jones. 

CHAIRMAN FESMIRE: Commissioner Bailey? 

EXAMINATION 

BY COMMISSIONER BAILEY: 

Q. Let's s w i t c h gears a l i t t l e . Let's go back t o 

the OCD not approving change of operator under c e r t a i n 

circumstances. And the question was asked: Why does i t matter 

who the owner i s i f the tank shows i n t e g r i t y and has shown 

i n t e g r i t y and does not have a h i s t o r y of repeated f i x e s ? I f 

the tank shows i n t e g r i t y , why does OCD care who the owner i s ? 

A. Well, the P i t Rule came i n t o e f f e c t June 16th of 

l a s t year. P r i o r t o t h a t , t here was no recordkeeping 

requirement under Rule 50 so the r e i s no documentation. There 

i s no knowledge o f r e p a i r s or f i x e s because th e r e was no 

p r o v i s i o n s t o address those under the previous r u l e . 

So I can't make t h a t assumption. I honestly cannot 

say nothi n g d i d occur and t h a t i t ' s been okay a l l t h i s time, 
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because I have no knowledge of i t . There's no documentation 

t h a t e x i s t s t o demonstrate otherwise. 

So I can't assume t h a t t here's not an issue. 

Q. I f a company has been keeping t h e i r own records, 

as I assume some of the l a r g e r independents do, and can show 

you t h a t t h e i r i n s p e c t i o n records i n d i c a t e a clean record f o r a 

tank, f o r the l i f e of t h a t tank, c o u l d an exception be granted 

by the Santa Fe o f f i c e ? 

A. An exception can always be granted t o any 

p r o v i s i o n r u l e t h a t ' s allowed. Of course, you can't get an 

exception t o an exception or an exception t o a per m i t . But you 

can get i t -- w e l l , you can't get an exception t o the t r a n s f e r 

p r o v i s i o n s e i t h e r because they are p r o t e c t e d under t h a t 

Section 16, I b e l i e v e . 

So the problem t h a t we got w i t h t h i s , t h i s r e a l l y 

a p p l i e s t o nonconforming tanks, once again, which a t some p o i n t 

w i l l have t o be r e t r o f i t t e d . So we're d e a l i n g w i t h t h i s other 

compliance issue of b r i n g i n g them up t o the c u r r e n t approved 

design. We t h i n k i t would be prudent f o r the new operator t o 

have t h a t o p p o r t u n i t y of not having t h a t r e s p o n s i b i l i t y . 

Q. You're p u t t i n g OCD i n the r o l e o f Big Brother, 

which I assume has not been granted by the l e g i s l a t u r e t o be 

Big Brother. So the question i s -- the answers t h a t I come up 

w i t h i s t h a t w i t h OCD not approving these t r a n s f e r s , i t would 

be a means of removing l i a b i l i t y from OCD f o r t a c i t approval of 
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s i t e s where there has not been any t e s t i n g or examination of 

subsurface. 

So I'm t h i n k i n g along the l i n e s o f , w e l l , i t ' s OCD's 

m o t i v a t i o n t o prevent or remove l i a b i l i t y which could be 

i n c u r r e d by approving t r a n s f e r o f these tanks. Then i s OCD 

impeding business and c o n t r a c t u a l warranty t h a t may occur 

between two consenting companies? 

A. I don't know i f I'm capable of answering t h a t . 

Because I don't know about such c o n t r a c t u a l w a r r a n t i e s . I 

don't know about t h a t mechanism. I've never seen those. There 

might be something out there l i k e t h a t . So I'm unaware, so i t 

makes i t d i f f i c u l t f o r me t o answer your q u e s t i o n . 

Q. I'm j u s t concerned t h a t any order coming from 

t h i s hearing would be thrown out of c o u r t because of OCD 

overstepping i t s a u t h o r i t y . And, of course, I want t o prevent 

t h a t . So my question has t o do w i t h the lawyers. 

Would t h a t -- could t h a t be handled i n a d i f f e r e n t 

way, such as c e r t i f i c a t i o n on the a p p l i c a t i o n f o r t r a n s f e r , 

t h a t t here i s no contamination and any t h a t would be discovered 

would be handled a p p r o p r i a t e l y ? 

MR. BROOKS: Mr. Chairman, I was wondering i f 

Commissioner B a i l e y , since she s a i d " f o r the lawyers," and she 

was l o o k i n g a t me, I was going t o ask Mr. Chairman and 

Commissioner B a i l e y , are you asking f o r a response from 

Counsel? Or are you asking f o r a response from the witness, 

PAUL BACA PROFESSIONAL COURT REPORTERS 

500 4th S t r e e t , NW, Suite 105, Albuquerque, NM 87102 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

190 

who I b e l i e v e i s not a lawyer? 

CHAIRMAN FESMIRE: Well, I t h i n k we have t o t r e a t 

t h a t more of a statement i f Mr. Jones can't answer the 

question. We're not allowed t o i n t e r r o g a t e the lawyers and 

they're not under oath. So I t h i n k we b e t t e r s t i c k w i t h 

q u e s t i o n i n g the witnesses. 

THE WITNESS: I guess our i n t e n t i s t o prevent a 

scenario where, l e t ' s say, there was the mechanism, and a 

company d i d c e r t i f y t h a t t here was no contamination. And then 

t h a t tank was one of the 1(6) tanks t h a t needed t o be 

r e t r o f i t t e d w i t h i n f i v e years, and they s e l l i t at fo u r years 

a f t e r the e f f e c t i v e date, and they make t h a t c e r t i f i c a t i o n 

statement. 

Then the other p a r t y has t o come i n and b r i n g i t up 

t o speed, b r i n g i t up t o an approved design, and they discover 

contamination. The argument i s going t o come i n t o , who created 

the contamination? We're t r y i n g t o solve t h a t up f r o n t by 

r e q u i r i n g them t o assess those issues p r i o r t o sale or 

t r a n s f e r . 

Because they can c e r t i f y a l l day t h a t there's no 

contamination, but u n t i l someone replaces t h a t tank -- i t could 

be 10 years l a t e r , i t could be 20 years l a t e r -- i f 

contamination i s present, then t h e y ' r e going t o go back t o t h a t 

company and say, hey, t h i s i s yours. And they're going t o go, 

no, i t ' s not. We c e r t i f i e d t h a t i t ' s not. 
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Even though they d i d n ' t t e s t and c o n f i r m i t , they 

c e r t i f i e d t h a t i t ' s not. And then t h a t creates a bi g g e r issue 

of who do we go a f t e r t o make sure i t ' s addressed p r o p e r l y , 

i n s t e a d of having i t drawn out even f u r t h e r of addressing t h a t 

contamination. 

So we want t o res o l v e these issues up f r o n t . I f 

there's no contamination, there's no issue, and i t ' s confirmed, 

and i t ' s documented. 

Q. But i t s t i l l impedes a business t r a n s a c t i o n . 

A. Only f o r the below-grade tanks associated w i t h 

the a c t i v i t i e s . I t doesn't prevent t r a n s f e r of ownership of 

the w e l l or the f a c i l i t y . I t ' s only the below-grade tank 

i t s e l f . 

Q. I t also occurred t o me t h a t since OCD can't 

assess any p e n a l t i e s anymore t h a t t h i s i s a method OCD might be 

l o o k i n g a t t o ensure compliance from bad ac t o r s or else they're 

stuck f o r e v e r w i t h t h e i r p r o p e r t y . 

A. I f I'm not mistaken, these concepts were proposed 

and generated before the d e c i s i o n ever came from t h a t judgment 

from the Supreme Court. So i t preceded us even having any 

knowledge of the outcome of t h a t hearing. I t was not w r i t t e n 

w i t h t h a t i n t e n t at a l l . 

Q. To r e q u i r e companies t o ma i n t a i n the i n s p e c t i o n 

records f o r the l i f e of the tank, how many p e r m i t t e d tanks do 

you t h i n k t h e r e are i n the state? 
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A. I have no knowledge. Several, I'm sure --

Q. Hundreds? Thousands? 

A. -- or else t h i s wouldn't be a b i g issue. 

Q. My question i s : How o f t e n and under what 

circumstances would OCD r e q u i r e p r o d u c t i o n of those records? 

A. How often? Well, under the c u r r e n t r u l e and 

under the c u r r e n t proposed language, we're not asking t h a t 

these records be provided t o us on any i n t e r v a l b a s i s . We're 

j u s t asking t h a t they be a v a i l a b l e and maintained by the 

operator. 

Right now, the below-grade tanks t h a t are c u r r e n t l y 

out t h e r e , t h e y ' r e r e q u i r e d t o keep those f o r f i v e years, and 

then they continue t o keep those f o r f i v e - y e a r p e r i o d s , same 

below-grade tanks, same number of below-grade tanks. But 

t h a t ' s what the c u r r e n t r u l e r e q u i r e s . A l l we're asking i s 

t h a t they m a i n t a i n i t f o r the l i f e o f t h a t tank f o r the same 

tank. 

Q. But the question i s : Under what circumstances 

would OCD want t o look at those records? 

A. I t h i n k I had discussed t h i s e a r l i e r . Wherever 

you have under the general p r o v i s i o n s of o p e r a t i o n , and I t h i n k 

i t ' s Section 12A(5) t h a t t a l k s about — and A(4) i n d i r e c t l y 

addresses i t too -- but A(5) s p e c i f i c a l l y addresses below-grade 

tanks. 

I f you have a p e n e t r a t i o n t o the tank or a puncture 
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to the tank t h a t creates the p o t e n t i a l f o r a relea s e , you're 

supposed t o n o t i f y the D i v i s i o n w i t h i n 48 hours of t h i s and 

c o r r e c t t h a t s i t u a t i o n . I t could mean r e p a i r . I t could mean 

replacement. 

I f i t ' s a tank t h a t i s c u r r e n t l y nonconforming, you 

don't get the o p t i o n t o n e c e s s a r i l y r e p a i r i t and continue t o 

use i t because t h a t ' s an i n t e g r i t y i s sue. That means you have 

an i n t e g r i t y f a i l u r e , and the r u l e c u r r e n t l y says i f you have 

t h a t w i t h a nonconforming tank, you need t o b r i n g i t up t o 

speed, being r e t r o f i t or replacement w i t h an approved design. 

So a t those moments when these events occur, w e ' l l be 

n o t i f i e d . And i f we r e a l i z e we're g e t t i n g the same 

n o t i f i c a t i o n on the same tank, we might want t o look at t h i s 

r ecord t o see how many times i n the past t h i s has occurred, and 

i s there a concern t o r e q u i r e t h i s tank t o be replaced. 

Q. But OCD doesn't main t a i n any k i n d of record of 

r e p a i r s f o r a l l the tanks, r i g h t ? 

A. Not w i t h r e p a i r s , but since they're going t o have 

to n o t i f y us w i t h i n 48 hours, t h a t ' s going t o be something t h a t 

would be documented t o go i n t o the f i l e . So when -- l e t ' s say 

I had one l a s t year t h a t someone r e p o r t e d , and i t ' s one t h a t ' s 

conforming. I t meets the approved design. 

Let's say i t ' s a s i n g l e - w a l l e d tank w i t h v i s i b l e 

s i d e w a l l s , and they r e p a i r e d t h a t tank. And then the next year 

I get another one, and t h a t ' s t h i s next document I'm 
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s u b m i t t i n g , and i t shows on the record. I can say, w e l l , t h i s 

i s the second time t h i s has occurred. 

Q. You m a i n t a i n t h a t w i t h the w e l l f i l e s ? 

A. A b s o l u t e l y . And so there w i l l be a paper record 

t h a t we w i l l have of the releases. They're l i n k e d t o t h a t . So 

those would prompt us t o look at the i n s p e c t i o n records t o see 

i f a l l t h i s i s o c c u r r i n g i n the same l o c a t i o n , the same issue. 

Q. You've t a l k e d about imminent t h r e a t s . 

A. Yes. 

Q. Imminent t h r e a t s are not always huge amounts of 

o i l s i t t i n g or p o o l i n g i n a p a r t i c u l a r spot. 

A. No. 

Q. Sometimes i t ' s a very s u b t l e experience, very 

s u b t l e i n d i c a t i o n --

A. Yes. 

Q. -- t h a t t h e r e i s imminent t h r e a t t o the water. 

A. Oh, yes. 

Q. How i s an operator and how i s the D i v i s i o n 

supposed t o see t h a t d i f f e r e n c e when i t i s one of these s u b t l e 

i n d i c a t i o n s ? 

A. Well, we're going t o have t o assess t h i s on a 

case-by-case b a s i s . When I was using the imminent t h r e a t 

d e s c r i p t i o n , the c o n s i d e r a t i o n of t h a t , I was t a l k i n g about 

p e r m i t t i n g below-grade tanks t h a t aren't c u r r e n t l y p e r m i t t e d or 

were not considered t o be p e r m i t t e d under Rule 50, which are 
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now today. 

We are l o o k i n g a t those c o n s i d e r a t i o n s such as — and 

a good example of what you're g e t t i n g a t would be a tank 

s i t t i n g i n groundwater t h a t may not even be l e a k i n g , but i f i t 

does leak i t ' s going t o have d i r e c t c o n t a c t . That i s something 

t h a t we would be concerned about. And we may consider the 

s i t i n g of t h a t t o be an imminent t h r e a t because any release 

would be a d i r e c t contamination of groundwater. 

Q. Yes. Because t h a t ' s not a very s u b t l e event t o 

have i t s i t t i n g i n groundwater. But the r e are some t h a t have a 

very small i n d i c a t o r on the surface. 

A. Yes. The other t h i n g would be, l e t ' s say, the 

groundwater was two f e e t below t h a t tank. That might be of 

great concern, knowing t h a t the s o i l s beneath t h a t are sands, 

poly-permeable s o i l s . Once again, another type where i t ' s 

somewhat s u b t l e . 

Q. You s a i d t h a t c h l o r i d e s were the only c o n s t i t u e n t 

of 3103 where discharges variance would be up t o 3103 or 

background, whichever i s l a r g e r , r i g h t ? 

A. I don't know i f I understand your q u e s t i o n . 

Q. Chloride i s the only c o n s t i t u e n t t h a t can be used 

f o r background? 

A. Yes. The c h l o r i d e standard, we s p e c i f y i t 

separate of the 3103 standard, which i n d i c a t e i t ' s separate 

from t h a t , and we also would consider background f o r t h a t , yes. 

PAUL BACA PROFESSIONAL COURT REPORTERS 

500 4th S t r e e t , NW, Su i t e 105, Albuquerque, NM 87102 



196 

Q. And the example you gave were organics. I 

b e l i e v e you mentioned BTEX. However, 3103 also has standards 

f o r i n o r g a n i c s , as Mr. Fr e d e r i c k discussed, and the r e are also 

areas of New Mexico i n which those standards are exceeded 

n a t u r a l l y . But yet you won't use those backgrounds i n those 

p a r t i c u l a r areas. 

I mean, we've heard about a r s e n i c n o r t h of 

Albuquerque and mercury out of Pecos, very w e l l known areas of 

background l e v e l s of higher areas on 3103. Why couldn't an 

operator demonstrate t h a t i n those areas where selenium i n the 

Dakota i s way above standard? They could not use those same 

backgrounds ? 

A. I guess because the 3103 c o n s t i t u e n t s i n c l u d e 

organics as w e l l as i n o r g a n i c s . A l o t of the organics would 

not be n a t u r a l l y o c c u r r i n g . BTEX, benzene, xylenes, toluene, 

a l l of those type of t h i n g s should not, would not, be a 

n a t u r a l l y o c c u r r i n g type c o n s t i t u e n t . 

Q. I ' l l agree w i t h t h a t . 

A. So what we don't want t o do i s create confusion 

by saying i f we do apply background f o r the 3103 t h a t any 

e x i s t i n g contamination could be considered n a t u r a l background 

f o r those c o n s t i t u e n t s , e s p e c i a l l y the or g a n i c s . 

Q. But s t r i c t l y l o o k i n g a t i n o r g a n i c s i n 3103 -- I'm 

not t a l k i n g about organics i n any shape or form -- l o o k i n g a t 

the i n o r g a n i c s t h a t are n a t u r a l l y o c c u r r i n g at a l e v e l higher 
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than 3103, i f an operator has t h a t i n f o r m a t i o n , why can't they 

use t h a t --

A. Well — 

Q. -- as a reference? 

A. The reason why i s because the r u l e i s n ' t w r i t t e n 

t h a t way. Would i t be prudent f o r something l i k e t h a t t o be 

applied? That's not the language t h a t we have t o deal w i t h . 

I t doesn't t a l k about u t i l i z i n g background f o r the in o r g a n i c s 

t h a t you're r e f e r r i n g t o . 

Q. But would you o b j e c t t o i n s e r t i n g t h a t language? 

MR. FREDERICK: I don't want t o o b j e c t . I j u s t want 

t o c l a r i f y . Are you t a l k i n g about groundwater background? I'm 

j u s t asking f o r c l a r i f i c a t i o n . 

COMMISSIONER BAILEY: I'm t a l k i n g about vadose zone. 

MR. FREDERICK: Vadose zone? I n which case, there's 

no standard f o r vadose zone i n 3103? 

COMMISSIONER BAILEY: Right. Because 3103 appl i e s t o 

groundwater. 

Q. (By Commissioner B a i l e y ) : But we've also 

discussed how c h l o r i d e s are the only background l e v e l s t h a t i t 

can be compared against? 

A. Yes. 

Q. I'm q u e s t i o n i n g why can't we i n c l u d e other 

i n o r g a n i c s . 

A. I t h i n k when you look at i t -- and you're l o o k i n g 
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at your c a t i o n and your anions -- I t h i n k t h a t would be prudent 

t o compare background t o . 

Q. Okay. That's a l l I have. 

CHAIRMAN FESMIRE: Why don't we go ahead and take a 

15-minute break before Commissioner Olson begins h i s 

cross-examination. 

We'll r e t u r n at 20 t o 4:00. 

[Recess taken from 3:25 p.m. t o 3:43 p.m., and 

testimony continued as f o l l o w s : ] 

CHAIRMAN FESMIRE: Let's go back on the re c o r d . The 

record should r e f l e c t t h i s i s the c o n t i n u a t i o n of 

Case No. 14292. The record should also r e f l e c t t h a t a l l t h r e e 

Commissioners are present. We, t h e r e f o r e , have a quorum. 

I b e l i e v e , Commissioner Olson, you were going t o 

skewer Mr. Jones. 

COMMISSIONER OLSON: I was j u s t going t o ask him a 

few questions. Some of i t i s going t o be some — I'm s t i l l 

t r y i n g t o c l a r i f y a few issues, I t h i n k , t h a t came up e a r l i e r . 

Maybe I ' l l j u s t s t a r t w i t h a more broad one. 

EXAMINATION 

BY COMMISSIONER OLSON: 

Q. Mr. Jones, I'm j u s t c u r i o u s . Were these 

proposals reviewed through w i t h i n d u s t r y and p u b l i c l i k e they 

were i n the l a s t round? Or i s t h i s j u s t coming forward as an 

OCD proposal a t t h i s p o i n t ? 
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A. I h o n e s t l y don't know who was i n v o l v e d i n the 

process of d i s c u s s i n g these. I know we had put t o g e t h e r 

proposals of c e r t a i n concepts and ideas t o be discussed by 

v a r i o u s p a r t i e s , and I was not present at any of the 

d i s c u s s i o n s . 

But based upon d i r e c t i o n by the Governor's O f f i c e t o 

our s e c r e t a r y , i t was recommended t h a t we would present c e r t a i n 

r e g u l a t i o n s t h a t would address c e r t a i n issues, and we d i d put 

those t o g e t h e r w i t h o u t d i s c u s s i n g i t w i t h i n d u s t r y . 

Q. Or the p u b l i c ? So i t d i d n ' t go through the whole 

stakeholder process l i k e t h a t l e n g t h y process you had l a s t 

time? 

A. No. 

Q. Okay. Then maybe I ' l l j u s t s t a r t on the 

below-grade tanks j u s t because I t h i n k I'm maybe s t i l l a l i t t l e 

confused. 

And t h i s i s coming back t o t h i n g s t h a t are, I guess 

you would c a l l them grandfathered i n , and some of the t h i n g s 

t h a t are not. For example, on the below-grade tanks, i f the 

sides are b u r i e d , i s i t p o s s i b l e t h a t the operator can come 

back and open them back up so t h a t they can be observed w i t h o u t 

r e p l a c i n g -- e s s e n t i a l l y , make i t i n t o one of the i n t e r i m 

systems and p u l l i t back? 

A. Well, the i n t e r i m designs? No, they cannot. The 

reason why i s because the r u l e i s very s p e c i f i c . I f you're 
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r e q u i r e d t o r e t r o f i t , you're r e q u i r e d t o r e t r o f i t t o have an 

approved design. And i f you go t o an approved design, t h a t 

means you're going t o have t o remove the tank from t h a t area 

even i f you made the s i d e w a l l s v i s i b l e . You would have t o 

remove i t . 

You would have t o i n s t a l l a s p e c i f i e d g e osynthetic 

l i n e r , 30 m i l f l e x i b l e or 60 m i l HDPE, and i t would have t o be 

r a i s e d s i x inches o f f the ground, i t would have t o an automatic 

s h u t o f f , manual s h u t o f f , a l l these d i f f e r e n t t h i n g s , which 

means removal of the tank i n order t o do t h a t . That's why 

we're saying you need t o assess i t underneath. 

Q. But the tanks i n good shape, I guess they could 

r e t r o f i t the tank t o meet those purposes then? 

A. They could. And t h a t ' s why I'm saying they may 

be able t o use these tanks d u r i n g t h e i r r e t r o f i t s , but they're 

s t i l l going t o have t o remove the tank t o go t o an approved 

design as i t ' s s p e c i f i e d w i t h i n the r u l e . 

Q. And not the i n t e r i m ? 

A. No. I n t e r i m i s s t i l l a nonconforming design. 

I t ' s not an approved design by any mean. And the c u r r e n t r u l e 

doesn't even a l l o w you t o do what you've asked f o r -- presented 

t h a t scenario. The c u r r e n t r u l e doesn't even a l l o w t h a t . 

Q. Okay. And, I guess, one t h i n g I d i d n ' t see i n 

your design -- which I know there's a l o t of tanks out t h e r e , 

and you mentioned t h i s -- was the double-bottomed tanks. So i f 
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there's a double-bottomed tank -- and these were tanks t h a t 

were put i n before t o comply w i t h p r i o r r u l e s . 

So i f there's e s s e n t i a l l y a double-bottomed tank but 

i t has s i n g l e w a l l s and the w a l l s are exposed so t h a t you can 

v i s u a l l y i n s p e c t i t , does t h a t f a l l w i t h i n one of the i n t e r i m 

designs? Because I d i d n ' t see t h a t i n your schematics. 

A. Yeah, i t would. And I guess I'm k i n d of confused 

by the statement t h a t i t would comply w i t h the o l d Rule 50. 

Rule 50 says secondary containment f o r leak d e t e c t i o n . I t 

d i d n ' t j u s t say secondary containment from the bottom. I t s a i d 

secondary containment f o r the tank. 

So t h a t ' s where I t h i n k -- t h a t ' s what we're l o o k i n g 

a t . We expect secondary containment f o r the whole e n t i r e tank. 

But i n the case where you would have a s i n g l e w a l l tank w i t h a 

double bottom, i t could, under our proposal -- and i t has 

v i s i b l e s i d e w a l l s -- i t would become the new I ( 5 ) design or 

grouping. 

Q. So i t would meet one of the i n t e r i m designs? 

A. Under our proposed r u l e s , yes. 

Q. Okay. Because I was concerned because the 

D i v i s i o n had approved those i n the past as al l o w a b l e f o r , 

e s s e n t i a l l y , having leak d e t e c t i o n . And i t seems t o me t h a t 

you would be p e n a l i z i n g the operator now f o r complying w i t h 

D i v i s i o n r u l e s i n the past when they've now changed. 

A. Well, i f i t had v i s i b l e s i d e w a l l s , under the o l d 
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r u l e i t wouldn't be a below-grade tank. That's why we changed 

the d e f i n i t i o n of a below-grade tank. 

Q. Okay. And I guess I'm a l i t t l e confused by some 

of the t h i n g s t h a t you were saying about r e p a i r i n g the tank. 

Can you have -- under the r u l e s as proposed, can you have a 

below-grade tank f a i l u r e and r e p a i r i t , but not replace i t ? 

A. I guess. 

Q. You mentioned a tank t h a t had kept g e t t i n g 

r e p a i r e d , say, i t ' s been welded. 

A. Yes. I guess there's two d i s t i n c t i o n s t h e r e . I s 

t h a t a conforming tank? Meaning, does i t have an approved 

design or doesn't i t ? I f i t ' s a nonconforming tank, the r u l e 

i s very c l e a r . I f you have i n t e g r i t y f a i l u r e , you have t o 

r e t r o f i t or replace i t or close i t . These are your o p t i o n s . 

So t o r e p a i r t h a t one, you may be able t o r e p a i r t o 

use i t i n your new r e t r o f i t or replacement i f t h a t ' s prudent. 

But i f t h a t ' s not a p r a c t i c a l t h i n g then, you know, there's no 

need t o r e p a i r i t and keep i t i n o p e r a t i o n . Because the r u l e 

t e l l s you t h a t you're supposed t o , i f you have i n t e g r i t y 

f a i l u r e , which i s t h a t ' s what t h a t i s going t o amount t o , t h a t 

you're supposed t o r e t r o f i t i t or replace i t w i t h an approved 

design. 

Q. Thank you. I t h i n k I was a l i t t l e confused on 

t h a t . 

A. Okay. 
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Q. And then I ' l l come back t o an issue t h a t was 

brought up, and maybe we won't go quote as lengthy, h o p e f u l l y . 

But I'm j u s t a l i t t l e confused when you need t o meet the s i t i n g 

requirements on a r e t r o f i t . Can you come back? And I know you 

gave an example o f , say, a tank t h a t ' s s i t t i n g i n groundwater. 

Obviously, I see t h a t ' s a l i t t l e d i f f e r e n t . But I t h i n k most 

of them are probably not l i k e t h a t because t h a t causes them a 

l o t of problems too i n terms of c o r r o s i o n , e t cet e r a . 

So i f they need t o r e t r o f i t those, under the r u l e can 

they -- do they need t o meet the s i t i n g requirements? Say, 

i t ' s such a dis t a n c e t o the San Juan River or --

A. Not n e c e s s a r i l y . And t h a t ' s what I was t r y i n g t o 

get a t . We have t o asses each one on a case-by-case b a s i s . 

The FAQ, the Frequently Asked Question t h a t we put out was t o 

c l a r i f y t h a t you s t i l l need t o demonstrate the s i t e c r i t e r i a . 

Not n e c e s s a r i l y demonstrate compliance, but demonstrate i t so 

we can make proper assessment. 

One of the examples I brought up was, say i t i s i n a 

100-year f l o o d p l a i n , and i t ' s on the i n n e r p o r t i o n of t h a t 

prone, more prone, and su b j e c t t o f l o o d i n g than the outer 

edges, then we may consider t h a t a concern, and p e r m i t t i n g may 

have n o t h i n g t o do w i t h groundwater separ a t i o n t h e r e , but the 

f a c t t h a t i t ' s prone t o f l o o d i n g . 

I t would create some issues f o r o p e r a t i o n which they 

have t o c o n t r o l the run-on of surface water. They would not be 
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able t o comply w i t h t h a t p o r t i o n of the o p e r a t i o n a l 

requirements d u r i n g a 100-year f l o o d event. So we're going t o 

have t o look at those t h i n g s t o make t h a t assessment. 

What we're also t r y i n g t o do i s i n f o r m the operator 

you need t o be prudent and make these assessments up f r o n t 

before s u b m i t t i n g a p e r m i t t i n g a p p l i c a t i o n t o k i n d of c u l l 

those out and submit closure plans f o r them i f you t h i n k t h a t 

they are something t h a t would create t h a t imminent t h r e a t 

s i t u a t i o n . 

Q. So i f they -- I know I've seen a l o t i n the past 

t h a t have been -- e s p e c i a l l y up on the San Juan River t h a t are 

i n the 100-year f l o o d p l a i n . I t seems t o me t h a t i n t h a t k i n d 

of circumstance, you couldn't have a below-grade tank at a l l 

then. 

A. I t may d e f i n i t e l y c r e a te issues w i t h t h a t . 

Because there's so many r e l a t i n g r e g u l a t i o n s w i t h i n the r u l e 

p e r t a i n i n g t o o p e r a t i o n t h a t would prevent you from o p e r a t i n g 

t h a t t o be compliant w i t h the r u l e . 

Q. So what would be the s o l u t i o n i n t h a t case? 

Would they have t o go t o an above ground tank? 

A. A b s o l u t e l y . 

Q. S t i c k i n g w i t h the below-grade tanks, I'm l o o k i n g 

at the r u l e t h a t ' s proposed i n the new language i n -- what i s 

i t ? 17.12.5 -- I'm s o r r y . D(5) on page 10 -- I'm s o r r y . 

D(6). Excuse me. 
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And i n the center of t h a t paragraph, i t t a l k s about 

the operator demonstrating whether evidence of contamination 

i n d i c a t e s an imminent t h r e a t t o f r e s h water, p u b l i c h e a l t h 

s a f e t y , and the environment. But I n o t i c e t h a t i t seems l i k e 

when you're doing these r e t r o f i t s , a l l you have t o do i s 

v i s u a l l y i n s p e c t the area beneath the tank; i s t h a t c o r r e c t ? 

A. That's the i n i t i a l p a r t of t h a t . I t ' s not t o say 

t h a t the v i s u a l i n s p e c t i o n i t s e l f i s demonstration i f there's 

an imminent t h r e a t or not. And we're t r y i n g t o grant some 

f l e x i b i l i t y i n how t h a t can be approached by the operator. 

The v i s u a l i n s p e c t i o n i s the f i r s t n o t a t i o n t h a t 

t h e r e are signs o f a p o t e n t i a l r e l e a s e . I n order f o r the 

operator t o demonstrate i f there's an imminent t h r e a t or not, 

we would take f u r t h e r steps t o demonstrate t h a t t o the 

D i v i s i o n . Things t h a t we're l o o k i n g a t , t h i s only a p p l i e s t o 

e x i s t i n g nonconforming tanks. 

So t h i n g s l i k e the s i d i n g may come i n t o p l a y on t h a t . 

Separation of groundwater may come i n t o p l a y on t h a t , those 

type of concerns. Locations of w e l l s and p r o x i m i t y of t h a t 

o p e r a t i o n may come i n t o p l ay. Those are t h i n g s w e ' l l have t o 

assess on a case-by-case basis i n which the operator w i l l be 

responsible i n coming up w i t h a proper demonstration t o us. 

We're not going t o d i c t a t e what t h a t demonstration 

i s . T h e y ' l l have t o demonstrate t h a t t o us. 

Q. Well, I guess I was l o o k i n g a t Item 5 up above, 
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and i t t a l k s about i f the tank doesn't have i n t e g r i t y , then you 

close i t out pursuant t o the c l o s u r e requirements of 

Section 13. Why wouldn't you f o l l o w the same type of 

procedure? I t seems t o me l i k e you would need t o take samples 

from beneath the tank i f i t ' s d i s c o l o r e d or wet at t h a t p o i n t , 

which i s what's i n the clo s u r e requirements i n Section 13. 

A. Yes. And the reason t h a t ' s a d i s t i n c t i o n i s 

because i n t h a t scenario you know there's a release. You know 

when i t occurred and p o t e n t i a l l y how much water, or you know 

water t h a t the tank was h o l d i n g may have been released from the 

tank. 

The other scenario i s we don't know when i t occurred. 

We don't know how much was released, and i t could have been 

based upon a tank r e p a i r - t y p e t h i n g . We j u s t have no knowledge 

of t h a t . 

I n the other case, i t ' s something t h a t was o c c u r r i n g 

at the moment, which we know f o r a f a c t t h a t a release d i d 

occur from t h a t tank, e x a c t l y from t h a t tank. I n the other 

case, i t co u l d be a release or some s t a i n i n g from other 

a c t i v i t i e s not r e l a t e d t o the tank i t s e l f . We j u s t don't know. 

But i n the case f o r Paragraph ( 5 ) , i t ' s very c l e a r 

t h a t ' s a time t h a t a release has occurred, the i n t e g r i t y has 

f a i l e d w i t h t h a t tank, and i t i s c r e a t i n g an impact at t h a t 

moment. 

Q. But I guess I'm confused. I s n ' t the same t h i n g 
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happening i n (6)? You remove the tank, and you see t h a t i t 

a p p a r e n t l y d i d n ' t have i n t e g r i t y a t t h a t p o i n t ? 

A. Well, no, there's a d i s t i n c t i o n between the two. 

One i s where (5) i s addressing when i t does occur. When a 

release has occurred, you're r e q u i r e d t o n o t i f y when the tank 

i n t e g r i t y f a i l s or t h a t puncture occurs below the l i q u i d l i n e , 

and you're having t o r e p o r t i t . 

A l l these t h i n g s have t o be r e p o r t e d by r u l e , and 

you're addressing t h a t r elease. I n Paragraph ( 6 ) , t h i s i s f o r 

prudent operators t h a t are saying, we j u s t want t o go ahead and 

upgrade our tanks, and we're going t o look underneath t o see i f 

there's any issues. Those tanks may be p e r f e c t l y f i n e t h a t 

they are r e t r o f i t t i n g , but they are checking t o see i f past 

p r a c t i c e s -- the r e may be some contamination from past 

operations p r i o r t o the P i t Rule. 

Q. I guess I'm j u s t not seeing the d i s t i n c t i o n 

because I had also -- i t seems t o me t h a t i t j u s t seems p r e t t y 

broad. I t doesn't seem t o have a l o t of c l a r i t y f o r the 

operator as t o what they need t o do at t h a t p o i n t . 

When i t j u s t says i t ' s a demonstration, i f I was the 

operator, I would j u s t say, w e l l , what am I supposed t o do 

then? There's no r e a l -- i t doesn't seem t o be p a r t i c u l a r l y 

c l e a r versus the requirements of f o l l o w i n g the closures i n 

Section 13. 

A. Yeah. I guess, once again, we wanted t o give the 
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operator the o p p o r t u n i t y t o demonstrate on t h e i r own what they 

thought was prudent t o make t h i s assessment. I n these cases, 

these are going t o be below-grade tanks t h a t may not meet a l l 

the s i t i n g requirements. I t would be grandfathered i n t o a 

c e r t a i n e x t e n t . 

They may be i n s i t u a t i o n s where i f they do some 

t e s t i n g underneath t h a t from the s i t i n g o f t h a t tank, i t may 

not be an imminent t h r e a t . The d i f f e r e n c e i s , was there -- on 

the other one we know there's a release. We're addressing the 

release and the cleanup of t h a t r e l e a s e . 

On t h i s one, we don't know what the p o t e n t i a l source 

would be. I t could be a source other than the below-grade 

tank. We're l o o k i n g a t a d i f f e r e n t l e v e l of p r o t e c t i o n . We're 

l o o k i n g a t something t h a t would have an immediate impact, an 

imminent t h r e a t t o f r e s h water, p u b l i c h e a l t h , and the 

environment. So we want t o consider t h i s immediate t h r e a t and 

have i t addressed i f i t i s such a scenario. 

Q. But I guess you would agree i t doesn't give a l o t 

of c l a r i t y t o the operator as t o what would be r e q u i r e d i n 

those circumstances? 

A. No, i t doesn't. We're t r y i n g t o give them the 

o p p o r t u n i t y t o provi d e t h a t demonstration and l e t them come up 

w i t h what they t h i n k i s prudent, and then we w i l l assess i t . 

Q. Well, y o u ' l l have t o excuse me, because a f t e r 

j u s t going through the session and g e t t i n g r e p e a t e d l y beat up 
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from i n d u s t r y on not having c l a r i t y i n r u l e s , t h i s t o me i s 

something t h a t should be c l a r i f i e d . 

A. That would be good. You know, t h i s was a l l 

d u r i n g the session. A l l t h i s development came about, and the 

language we proposed came up d u r i n g the session. So i f t h a t i s 

something t h a t you got from t h a t , I t h i n k i t would be 

ap p r o p r i a t e t o address i t -- f o r the Commission t o address 

t h a t . 

Q. Well, I guess, would i t be a p p r o p r i a t e f o r i t t o 

be -- t o look a t the contamination the same way as t o a clo s u r e 

where you have t o come i n and sample i t , determine what you 

a c t u a l l y have? I f you have n o t h i n g there from sampling i t , 

then I t h i n k you would know you d i d n ' t have an imminent t h r e a t . 

I t seems t o me t h a t -- would i t be a p p r o p r i a t e t o 

apply the requirements of Section 13 as the guide f o r how you 

would go forward i n determining what's an imminent t h r e a t ? 

A. I t would be recommended from us t h a t those would 

be the a p p r o p r i a t e steps t o s t a r t t h a t assessment and apply 

those t o make t h a t d e t e r m i n a t i o n . So they would be 

a p p r o p r i a t e . 

Q. Maybe I ' l l move j u s t f o r a second t o the 

deep-trench b u r i a l . I s n ' t deep-trench b u r i a l s i m i l a r t o our 

requirements f o r l a n d f i l l s ? I s n ' t t h a t e s s e n t i a l l y s i m i l a r t o 

l a n d f i l l i n g ? 

A. For l a n d f i l l i n g or landfarming? 
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Q. L a n d f i l l i n g w i t h i n the Surface Waste Management 

r u l e s ? 

A. Can I c l a r i f y by asking i n what regards are they 

s i m i l a r ? 

Q. I n t h a t you're b u r y i n g waste below, you know, 

w i t h i n a l i n e d system under the ground. 

A. Yes and no. Yes, they are a l i n e d system. The 

d i f f e r e n c e i n the l i n e d system i s t h a t a l a n d f i l l would have --

i t would be d o u b l e - l i n e d f o r leak d e t e c t i o n . So there i s a 

d i f f e r e n c e . 

There's the p o t e n t i a l f o r groundwater m o n i t o r i n g 

under Part 36 f o r a l a n d f i l l . And so th e r e are some 

d i f f e r e n c e s i n t h a t . Of course, there's no t e s t i n g of what 

goes i n t o the l a n d f i l l , as i n waste. There are no t e s t i n g 

parameters f o r d r i l l i n g waste. 

Q. But aren ' t your contaminant c o n c e n t r a t i o n s t h a t 

are going t o be going i n here, a t l e a s t i n terms of s a l t s , w i l l 

be f a i r l y comparable, e s s e n t i a l l y 60,000 mg/Kg of c h l o r i d e as 

to what would go i n t o a l a n d f i l l ? 

A. I t could be. I t could be even higher f o r a 

l a n d f i l l . 

Q. So then why i s tre n c h b u r i a l requirements 

d i f f e r e n t than l a n d f i l l i n g ? 

A. Once, again --

Q. I on l y b r i n g t h i s up as a concern because of the 
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change i n the c h l o r i d e l e v e l t h a t ' s looked at now i s something 

t h a t seems t o me t o be more approaching what concentrations 

t h a t we now look a t f o r l a n d f i l l s . 

A. There's no c o n c e n t r a t i o n l i m i t t o what can go 

i n t o a l a n d f i l l . I t could be 200,000 mg/L i f you wanted i t t o 

be, as long as i t ' s a s o l i d and passes the p a i n t f i l t e r t e s t . 

But, once again, l a n d f i l l i s d o u b l e - l i n e d w i t h leak 

d e t e c t i o n . This i s s i n g l e - l i n e d . Once again, you could have a 

groundwater m o n i t o r i n g system r e q u i r e d f o r a l a n d f i l l the way 

the r u l e s are read f o r t h a t . 

So, t h e r e are d i f f e r e n c e s i n design and o p e r a t i o n 

waste acceptance t h a t are d i f f e r e n t f o r l a n d f i l l s compared t o a 

deep-trench b u r i a l . And there's fewer l a n d f i l l s than t h e r e 

would be the p o t e n t i a l f o r o n - s i t e t r e n c h b u r i a l . 

Q. Well, I guess the scale i s a l i t t l e b i t d i f f e r e n t 

too. 

A. A b s o l u t e l y . 

Q. Okay. I heard you mentioning t h a t i t ' s your 

understanding t h a t some of the changes t h a t the Commission had 

i n s t i t u t e d i n the r u l e over what the D i v i s i o n had proposed l a s t 

time was because the Commission was l o o k i n g at some consistency 

between r u l e s such as those w i t h the Surface Waste Management 

r u l e s ; i s t h a t c o r r e c t ? 

A. Yes, t h a t was my understanding. 

Q. And do you b e l i e v e t h a t i t ' s good t o have 
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consistency between ru l e s ? 

A. A b s o l u t e l y , i f they're a p p l i c a b l e . Let me 

c l a r i f y t h a t . 

Q. And I guess t h i s b r i n g s me back t o an issue t h a t 

was, you know, brought up e a r l i e r w i t h Mr. Boyd today, then, on 

surface landowner issues. 

We have requirement f o r small landfarms i n the 

Surface Waste Management r u l e s t h a t i t r e q u i r e s surface 

landowner approval f o r a small landfarm; i s n ' t t h a t c o r r e c t ? 

A. I b e l i e v e so. But small landfarms are excluded 

from t a k i n g d r i l l c u t t i n g s a l s o . 

Q. And they are excluded from having high l e v e l s of 

c h l o r i d e s , c o r r e c t ? 

A. There i s a r e s t r i c t i o n i n t h e i r waste acceptance, 

yes . 

Q. So I guess i t makes me wonder why, i f we have 

something t h a t ' s considered a r e l a t i v e l y more benign m a t e r i a l 

t h a t can be landfarmed and l e f t on the surfa c e , whereas t h a t 

r e q u i r e s surface landowner approval, and we now come t o 

l a n d f i l l i n g on someone's p r o p e r t y , why t h a t would not r e q u i r e 

landowner approval? 

A. Well, I t h i n k the d i f f e r e n c e i s , once again, the 

small landfarms are not -- you're p r o h i b i t e d from t a k i n g d r i l l 

c u t t i n g s . And we're t a l k i n g about the d i s p o s a l of d r i l l 

c u t t i n g s . So you wouldn't be able t o have a small landfarm t o 
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accept or remediate d r i l l c u t t i n g s anywhere i n the s t a t e j u s t 

by the way our r e g u l a t i o n s are w r i t t e n under Part 36. 

When you're t a l k i n g about a landfarm as i t ' s d e f i n e d 

under Part 36, t h a t ' s d i f f e r e n t . A c t u a l l y , the 3103A and B 

c o n s t i t u e n t s are p a r t of the c l o s u r e standards f o r those 

landfarms. So when we're l o o k i n g a t those, we're l o o k i n g a t 

TPH-DRO or GRO c h l o r i d e s and 3103A, B 3103 c o n s t i t u e n t s . 

Q. Well, I guess I ' l l come back. I was j u s t t a l k i n g 

about the small landfarms because i f you're l o o k i n g at the 

l a r g e landfarms, i t ' s my understanding t h a t the operator owns 

those f a c i l i t i e s , so i t ' s not an issue as t o having landowner 

approval on those. But f o r the small landfarms, t y p i c a l l y , 

they w i l l occur where the s p i l l occurs, which may be on someone 

else's land. 

A. And I guess what I'm t r y i n g t o make a d i s t i n c t i o n 

of i s , the i n t e n t or purpose of those landfarms i s not the same 

as b u r y i n g d r i l l c u t t i n g s a t the s i t e because they are 

p r o h i b i t e d . These are smaller remediate landfarms f o r other 

type of m a t e r i a l s , petroleum hydrocarbon type m a t e r i a l s f o r 

remediation. And I guess what I'm t r y i n g t o get a t i s t h a t 

they're not the same f o r comparison by the waste treatments. 

Q. But, I guess, i t seems t o me you're making my 

p o i n t . Aren't those smaller more benign-type systems? I s n ' t 

t h a t c o r r e c t ? 

A. Yes. 
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Q. And they r e q u i r e landowner approval i n the r u l e , 

don't they? 

A. Yes. 

Q. So why wouldn't we, f o r something now t h a t we're 

b u r y i n g high l e v e l s of waste p o t e n t i a l l y on someone else's 

p r o p e r t y , why would t h a t not r e q u i r e landowner approval? 

A. I t h i n k i f I remember c o r r e c t l y under the P i t 

Rule hearing, t h e r e was concerns about c o n f l i c t w i t h the 

Surface Owners P r o t e c t i o n Act and the OCD t r y i n g t o implement 

the Act t h a t we don't have the a u t h o r i t y t o implement. And 

those are agreements between surface owners and the operators 

on the a c t i v i t i e s t h a t occur. 

I t h i n k we s t a r t e d t o stee r away from t h a t under the 

P i t Rule hearings about t h a t approach because of the c o n f l i c t 

w i t h t h a t and our a u t h o r i t y t o implement those agreements and 

have some impact i n those agreements. 

Q. I know. But I guess i f I look a t the Surface 

Waste Management r u l e s i n 19.15.36.16A(1), i t doesn't t a l k 

about anything about surface owner agreements. I t j u s t t a l k s 

about the operator s h a l l f u r n i s h w i t h h i s Form C-137-EZ i t s 

c e r t i f i c a t i o n i t has a w r i t t e n agreement w i t h the surface 

e s t a t e owner a u t h o r i z i n g the s i t e ' s use f o r t h a t proposed 

landfarm. 

A. Yes. And, once again, t h a t ' s a Surface Waste 

Management f a c i l i t y . We're t a l k i n g about o n - s i t e d i s p o s a l of 
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d r i l l c u t t i n g s o c c u r r i n g through the e x p l o r a t i o n and 

development w i t h i n t h a t s i t e . 

This r i g h t here r e q u i r e s a p e r m i t from t h a t s p e c i f i e d 

f a c i l i t y . I t h i n k i t has a l i f e span of so many years. Once 

again, these d r i l l c u t t i n g s are p r o h i b i t e d from going t o those. 

I t serves a d i f f e r e n t purpose. 

You know, I guess I'm not q u i t e g e t t i n g the l i n k 

because I t h i n k t h e y ' r e two extremely d i f f e r e n t s u b j e c t s . 

Q. Well, I guess I ' l l j u s t come back again. This i s 

something t h a t ' s r e l a t i v e l y benign i n comparison t o 

60,000 mg/Kg of c h l o r i d e ; i s n ' t t h a t c o r r e c t ? I n a disposal? 

A. Yes. And, of course, t h a t c o n c e n t r a t i o n of 

c h l o r i d e s would never be accepted a t such a f a c i l i t y . 

Q. Ri g h t . But a t the same time, i t has very -- t h i s 

i s r e l a t i v e l y benign-type m a t e r i a l t h a t r e q u i r e s landowner 

approval. 

A. I t ' s my understanding i t ' s more benign than what 

we're l o o k i n g f o r on the o n - s i t e t r e n c h . 

Q. Right. And then as proposed, the o n - s i t e t r e n c h 

does not r e q u i r e landowner approval? 

A. No. 

Q. I guess I ' l l come back t o t h i s issue. And t h i s 

comes back t o the question Dr. Neeper was asking. He was 

g e t t i n g i n t o t h i s idea about background c o n c e n t r a t i o n s . And I 

know t h a t ' s the way you have t h i s w r i t t e n at the moment, or the 
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D i v i s i o n has t h i s w r i t t e n a t the moment, i s t h a t the new 

requirement would be 3,000 mg/L of c h l o r i d e i n the leachate or 

the background c o n c e n t r a t i o n . 

And, I guess, have you ever seen a background 

c o n c e n t r a t i o n approaching 60,000 mg/kl of c h l o r i d e ? 

A. Well, one of the other t h i n g s Dr. Neeper asked 

was how would t h i s apply t o c e r t a i n areas l i k e potash areas. 

And i n those areas, they would have the p o t e n t i a l , and t h i s 

would be a n a t u r a l use f o r t h a t area f o r t h e i r n a t u r a l 

o p e r a t i o n . So they could have the p o t e n t i a l o f having such 

high c h l o r i d e . 

Q. And t h a t would be i n an area where there i s 

d i r e c t discharges from the potash? 

A. Well, you know, i f you're i n an area t h a t ' s 

h o l d i n g water, you wouldn't be able t o get a p i t out there 

anyway. You wouldn't meet the s i t i n g requirements, so there's 

other issues. This would have t o be a p r e v i o u s l y used area 

t h a t was used f o r t h a t , i f t h a t was the case f o r t h a t 

discharge. 

Q. So t h i s doesn't sound l i k e t h i s p r o v i s i o n would 

r e a l l y be used i n a l o t of circumstances. I guess I was j u s t 

confused as t o why t h a t was i n t h e r e . 

A. Well, we thought we would address i t because we 

a c t u a l l y u t i l i z e i t f o r i n - p l a c e b u r i a l . I t was background --

you're able t o u t i l i z e t h a t f o r background f o r i n - p l a c e b u r i a l . 
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So we thought i t would be prudent t o address t h a t j u s t i n case 

there i s a scenario t h a t t here i s a high background t h a t i t 

could be used f o r . 

I t wouldn't make sense i f the n a t u r a l o c c u r r i n g s o i l s 

exceed the 30 mg/L, and you couldn't bury i t t h e r e because you 

also exceeded up t o t h a t same l e v e l . 

Q. Well, I agree. But the other t h i n g I come back 

t o i s Commissioner Ba i l e y ' s question e a r l i e r t h a t there's other 

t h i n g s t h a t are n a t u r a l l y h igh i n background, some metals, 

e s p e c i a l l y . I t depends on where you're a t i n the State. Some 

areas have h i g h aluminum; some, high selenium; some have high 

ar s e n i c . 

D i f f e r e n t t h i n g s occur i n d i f f e r e n t areas, and here 

i t seems t o be t h a t the background c o n c e n t r a t i o n only a p p l i e s 

t o c h l o r i d e and not t o other metals t h a t may be out th e r e , f o r 

example. 

A. Yes. And, you know, I don't t h i n k we would have 

an issue u t i l i z i n g c e r t a i n c o n s t i t u e n t s under the 3103. The 

ones t h a t are not n a t u r a l l y o c c u r r i n g , we would have issues 

u t i l i z i n g an e x i s t i n g background f o r those though. 

Q. So t h a t ' s such as the organics. But, I guess, 

the D i v i s i o n wouldn't have a problem w i t h a p p l y i n g background 

co n c e n t r a t i o n s t o n a t u r a l o c c u r r i n g metals, f o r example? 

A. No, we wouldn't have a problem w i t h t h a t . 

Q. Okay. I ' l l f o l l o w up on another one of 
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Commissioner B a i l e y ' s questions. 

I t seemed t o me you were saying t h a t -- I guess I'm a 

l i t t l e confused. Because i t seemed t o me you were saying the 

D i v i s i o n i s keeping records of when there's releases from a 

tank, c o r r e c t ? 

A. Well, under the c u r r e n t P i t Rule, the operator i s 

r e q u i r e d t o n o t i f y us when th e r e i s a release. So, yes, there 

would be documentation of t h a t . 

Q. So, I guess, why the need t o keep the monthly 

records, then, i f a release occurs and they have t o r e p o r t i t 

to you? Why not j u s t have a requirement i n the r u l e t h a t they 

i n s p e c t them on a monthly basis? 

And I guess you j u s t want t o see some way t o have a 

record t h a t they're a c t u a l l y conducting the a c t i v i t i e s t h a t are 

required? 

A. That d e f i n i t e l y re-ensures t h a t they are 

complying w i t h t h a t p a r t , the documentation of i t . Because we 

may run i n t o a scenario where they skipped a month, and they go 

out and they see i t ' s h o l d i n g a new f l u i d , and there's some 

type of i n t e g r i t y issue w i t h the tank. 

At t h a t p o i n t , there's been discharge i n t o the tank 

f o r approximately two months or more. That would be of grave 

concern t o us, and we would need t o know t h a t . 

Q. I j u s t have a couple of o t h e r s . 

When you came around t o the language t h a t ' s proposed 
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i n 17.17 i n the t r a n s i t i o n a l " p r o v i s i o n s on page 19 of 

E x h i b i t 2, there's c e r t a i n language t h a t appears i n both 

Items (c) and ( d ) . 

A. Yes. 

Q. And at the end of the new -- towards the end of 

the new language, i t t a l k s about the r e g i s t r a t i o n . And I'm 

assuming t h i s i s i n f o r m a t i o n t h a t ' s coming from the operator; 

i s t h a t c o r r e c t ? This r e g i s t r a t i o n l i s t t h a t ' s got a l l t h i s 

i n f o r m a t i o n ? 

A. Yes. A c t u a l l y , the language s t a t e s the operator 

s h a l l submit. 

Q. And at the end here, i t t a l k s about a 

de t e r m i n a t i o n i f a permit or permit m o d i f i c a t i o n i s r e q u i r e d . 

Wouldn't i t be the OCD making any det e r m i n a t i o n s as 

to whether a permit m o d i f i c a t i o n or permi t i s r e q u i r e d , not the 

operator? 

A. Well, a c t u a l l y , i t would be the operator who 

would be demonstrating t h a t t o us. And the reason why i s 

because the operator should know i f they c u r r e n t l y have a 

permit f o r t h a t tank or not. 

Q. Well, I guess, t o me, maybe i t ' s the word 

" d e t e r m i n a t i o n . " I t sounds t o me t h a t ' s a f i n a l t h i n g . I t ' s a 

f i n a l d e c i s i o n made. When you say " d e t e r m i n a t i o n , " i t sounds 

l i k e t h a t d e c i s i o n i s made by the operator. 

Would i t be more a p p r o p r i a t e t o say t h a t i t would be 
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an e v a l u a t i o n of whether a pe r m i t or perm i t m o d i f i c a t i o n i s 

required? 

A. That would be -- t h a t would c l a r i f y t h a t , yes. 

Q. Then the D i v i s i o n would make t h a t f i n a l 

d e t e r m i n a t i o n whether something was required? 

A. Yes. What we were t r y i n g t o do i s a c t u a l l y have 

them e s t a b l i s h some type o f s t a t u s of t h a t tank, t h a t 

below-grade tank or l i n e d permanent p i t . So they would give us 

what they -- I guess e v a l u a t i o n would be more a p p r o p r i a t e f o r 

t h a t . 

Q. Okay. I t h i n k t h a t word was my main concern. 

A. That would be -- e v a l u a t i o n would be a p e r f e c t 

replacement f o r t h a t . 

COMMISSIONER OLSON: I t h i n k t h a t ' s a l l I have. 

EXAMINATION 

BY CHAIRMAN FESMIRE: 

Q. Mr. Jones, t a l k i n g about the p r o v i s i o n i n 

17.13A(5) on the t r a n s f e r ,of ownership, the merger of two 

companies would be a t r a n s f e r of ownership t h a t would 

r e q u i r e -- t h a t would t r i g g e r the requirement t h a t they address 

these grandfathered tanks? Nonconforming tanks? 

A. Well, I t h i n k Mr. Brooks c l a r i f i e d some t h i n g s . 

We're d e a l i n g w i t h the operator, not the e n t i t y , n e c e s s a r i l y . 

E n t i t y could be m u l t i p l e p a r t i e s . So i t would only apply t o 

the operator of those below-grade tanks. 
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Q. So, f o r instance, when Texaco and Chevron merged, 

i f t h i s p r o v i s i o n had been i n place and Chevron had sev e r a l 

nonconforming w e l l s t h a t were under t h i s p r o v i s i o n , t h a t merger 

would t r i g g e r the requirement? 

A. I f Texaco i s s t i l l p a r t of t h a t p a r t y of being an 

operator, the operator would remain the same t o a c e r t a i n 

e x t e n t , meaning t h a t -- l e t ' s say, c u r r e n t l y , you've got Conoco 

B u r l i n g t o n as the operator. Let's say B u r l i n g t o n separates 

from C o n o c o P h i l l i p s . Conoco s t i l l m aintains the o p e r a t i o n of 

those tanks. Conoco was o r i g i n a l l y p a r t of the operator. They 

s t i l l remain the operator. There i s no change of operator a t 

t h a t p o i n t . 

Q. Okay. Now, you were t a l k i n g about t h a t t h e r e was 

testimony i n the p r i o r hearing about the e f f e c t i v e working l i f e 

of a l i n e r , and you s a i d somewhere between 70 and 250 years? 

A. I know I s a i d 250, but maybe 70 t o 250. I t 

v a r i e s from d i f f e r e n t p a r t i e s . 

Q. But you i n d i c a t e d t h a t i t wouldn't be an 

instantaneous f a i l u r e ; i t would be a f a i l u r e over time? 

A. Yes. 

Q. And wouldn't t h a t f a i l u r e c o n t r o l the max f l u x of 

the c h l o r i d e s t o the water t a b l e ? 

A. Oh, a b s o l u t e l y . 

Q. So t h a t l a c k of an instantaneous f a i l u r e , not 

only are l i n e r s v a l u a b l e i n the sh o r t term f o r p r e v e n t i n g 

PAUL BACA PROFESSIONAL COURT REPORTERS 

500 4th S t r e e t , NW, Su i t e 105, Albuquerque, NM 87102 



222 

escapes, but i n a s i t u a t i o n such as a deep-trench b u r i a l , 

they're a c t u a l l y a r e g u l a t o r of the di s s e m i n a t i o n of the 

contaminant? 

A. Yes. They would create some type of delay 

mechanism of t o t a l c o n c e n t r a t i o n s being released. 

Q. And the purpose would be t o keep t h a t release 

down t o a manageable l e v e l , r i g h t ? 

A. That's the idea. 

Q. Okay. Now, you mentioned -- I f o r g e t who was 

asking the questions, but they s t a r t e d t a l k i n g about under the 

t r a n s f e r of ownership p r o v i s i o n s , f i n a n c i a l assurance, and 

c o n t r a c t u a l w a r r a n t i e s and c e r t i f i c a t i o n -- but the State of 

New Mexico i s not the r e c i p i e n t or not the b e n e f i c i a r y of a 

c o n t r a c t u r a l warranty between two other p a r t i e s t o indemnify 

themselves on the costs of addressing these tanks; i s t h a t 

c o r r e c t ? 

A. Not t h a t I'm aware o f . 

Q. Okay. So I guess what I'm saying i s A s e l l s t o 

B. A in d e m n i f i e s B f o r h i s environmental r i s k s i n a c q u i r i n g 

the tanks. But then B walks o f f and leaves the State w i t h 

nobody t o address, r i g h t ? 

A. Yes. 

Q. So the purpose behind the idea t h a t they had t o 

address these tanks upon t r a n s f e r of ownership was t o minimize 

the r i s k t o the State t h a t these would become orphan s i t e s t o 
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which the State has the r e s p o n s i b i l i t y of remediating, r i g h t ? 

A. A b s o l u t e l y , yes. 

Q. So w h i l e the proposal does, i n essence, s t r e t c h 

out the costs t o the oper a t o r , t h i s p r o v i s i o n -- which would, 

i n t u r n , increase the r i s k t o the State -- t h i s p r o v i s i o n 

minimizes or m i t i g a t e s t h a t r i s k t o the State; i s t h a t c o r r e c t ? 

A. That i s c o r r e c t . 

Q. Now, I t h i n k both the other Commissioners asked 

you t h i s , and I d i d n ' t q u i t e f o l l o w i t . 

The record's p r o v i s i o n on these nonconforming tanks 

where we're going t o have t o keep records f o r the l i f e o f the 

tank, I'm a l i t t l e confused. Why would we need t o keep those 

records i f upon an i n t e g r i t y f a i l u r e and an i n t e g r i t y issue we 

have t o replace the tank? 

I f we're l o o k i n g f o r those i n t e g r i t y f a i l u r e s , i s n ' t 

the f i r s t recordable event the t r i g g e r t h a t makes us p u l l t h a t 

tank and replace i t ? 

A. Yeah, t h a t i s t r u e . Maybe I d i d n ' t c l a r i f y t h a t . 

I f you have a nonconforming tank and you have an i n t e g r i t y 

f a i l u r e which r e q u i r e d you t o r e t r o f i t and replace t h a t tank, 

t h a t new design becomes your new tank i n which you would s t a r t 

a new recor d on. 

So, once again, now you would have a conforming 

design which we would want t o monitor t o make sure t h a t i f 

there's other tank f a i l u r e s based upon t h i s conforming design 
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t h a t we can address those i n the same fa s h i o n f o r tank 

replacement. 

Q. Okay. And I can see the value of t h a t . But what 

concerns me i s the idea t h a t we have a nonconforming tank, t h a t 

upon i t s f a i l u r e , upon i t s f i r s t i n t e g r i t y i s sue, we're going 

t o replace, why would we need t o keep a reco r d on i t ? 

A. Well, i n t h a t case, you could say t h a t record 

almost ends on t h a t tank because you're r e p l a c i n g i t . That's 

what we're t r y i n g t o get a t . 

Q. Right. 

A. Right now under the c u r r e n t r u l e , you would be 

r e q u i r e d t o keep t h a t r e c o r d f o r f i v e years. What we're 

s t a t i n g i s t h a t you would s t a r t a new record f o r the new tank. 

You would need t o keep the reco r d f o r the o l d tank t h a t you 

replaced or r e t r o f i t t e d . 

Q. Okay. But the question i s : Why, i f we're going 

t o replace t h a t tank on the f i r s t i n t e g r i t y issue, why do we 

need t o m a i n t a i n a reco r d on the nonconforming o l d tank? 

A. We're not saying t h a t . We're saying the l i f e of 

the tank, l i f e meaning the o p e r a t i o n l i f e . So your o l d tank 

t h a t you're saying i s nonconforming, t h a t has an i n t e g r i t y 

f a i l u r e --

Q. Right. 

A. -- when you have t o address t h a t t o b r i n g i t up 

to an approved design, t o a conforming design, t h a t o l d tank 
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goes . 

Q. But doesn't t h i s r u l e r e q u i r e us t o keep records 

on any of those tanks? 

A. No. 

Q. I n s p e c t i o n records? 

A. Let me f i n d the language. I t should be f o r the 

l i f e of the tank, meaning t h a t i f t h a t tank i s replaced w i t h a 

new tank, t h a t ' s a new tank w i t h a new l i f e . 

Q. But t h a t ' s not the question . The question i s : 

We have an o l d tank t h a t ' s a nonconforming tank. We have t o 

maintai n a record on i t , r i g h t ? 

A. Yes. 

Q. But the f i r s t time i t f a i l s an i n s p e c t i o n , we 

have an i n t e g r i t y i s s u e , and t h a t ' s the t r i g g e r t o replace i t , 

r i g h t ? 

A. Yes. 

Q. So why keep the record? 

A. We're not saying t h a t . We're saying t h a t when 

you go t o replace i t , i t s t a r t s a new recor d process f o r the 

new tank. We're not saying you continue t o monitor a tank 

t h a t ' s n o n e x i s t e n t t h a t ' s been r e t r o f i t t e d . 

And maybe I'm -- what I'm saying i s t h a t the 

recordkeeping requirement f o r t h a t nonconforming tank t h a t you 

j u s t replaced, i t ends when you replace i t . 

Q. Okay. Okay. Now, t h a t ' s the que s t i o n I'm 
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asking. Why, i f i t i s going t o end upon the f i r s t f a i l u r e , do 

we need t o m a i n t a i n t h a t record? 

MR. SMITH: P r i o r t o the f a i l u r e ? 

THE WITNESS: Oh, p r i o r t o the f a i l u r e . I thought 

you meant continued. 

Q. (By Chairman Fesmire): No. 

A. Okay. Why would you need t o do i t ? Once again, 

i t comes back t o demonstration t h a t the proper i n s p e c t i o n s are 

being done on a monthly basis as r e q u i r e d i n o p e r a t i o n a l 

requirements. What we don't want i s someone t o a r b i t r a r i l y 

say, we want t o check i t every couple of months or whenever we 

get out t o i t and then f i n d the i n t e g r i t y f a i l u r e o c c u r r i n g and 

say --

Q. So the purpose of the re c o r d i s not t o mainta i n a 

h i s t o r y of the f a i l u r e s , i t i s simply t o m a i n t a i n the 

i n s p e c t i o n s . 

A. That's p a r t of i t . The t h i n g i s i s t h a t t h i s 

recordkeeping requirement a p p l i e s t o both conforming and 

nonconforming tanks. For the conforming tanks, i t d e f i n i t e l y 

creates a record h i s t o r y f o r those. 

Q. Right. Right. And I'm not saying t h a t . 

A. Yeah. 

Q. Okay. So l i k e I sa i d , what's the purpose? The 

purpose i s to? 

A. To ensure proper i n s p e c t i o n s . 
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Q. To document the i n s p e c t i o n s , not t o document the 

f a i l u r e s ? 

A. Yes. 

Q. Now, you got i n t o a d i s c u s s i o n about small 

landfarms and the requirement under landowner n o t i f i c a t i o n . 

Small landfarms are a temporary surface occupancy, aren't they? 

A. Yes. 

Q. The deep-trench b u r i a l t h a t we're t a l k i n g about, 

even w i t h the design t h a t i s going t o be r e q u i r e d here, t h a t ' s 

not a permanent surface occupancy, i s i t ? 

A. I t i s a permanent -- w e l l , surface? I t ' s 

subsurface. 

Q. I t ' s a permanent subsurface occupancy. The 

question i s : I t i s not a permanent surface occupancy? 

A. No, i t ' s not. 

Q. Okay. So there's a major d i f f e r e n c e r i g h t t h e r e ; 

i s i t not? 

A. Yeah, t h a t i s a d i f f e r e n c e . 

Q. Okay. The small landfarm, you're asking t h a t 

landowner t o use a p a r t of h i s surface f o r a s p e c i f i c p e r i o d of 

time, whereas the deep-trench b u r i a l i s a permanent occupancy 

of the subsurface, which should not i n t e r f e r e w i t h the -- i f 

i t ' s done r i g h t -- should not i n t e r f e r e w i t h the surface 

occupancy? 

A. Correct. 
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CHAIRMAN FESMIRE: Okay. I don't have a n y t h i n g e l s e . 

Mr. Brooks, do you have any recross? 

COMMISSIONER OLSON: Can I f o l l o w up on t h a t ? Sorry. 

I can't r e s i s t . 

So you're saying a deep-trench b u r i a l doesn't 

i n t e r f e r e w i t h the surface occupancy, but can I b u i l d -- my 

w e l l i s plugged and abandoned, can I b u i l d a house on i t ? Can 

I b u i l d a barn? Can I put a --

THE WITNESS: You can through the exception process. 

The r u l e allows you t o request an exception f o r t h a t . There's 

going t o be a permanent marker a t the surface, which p a r t i e s 

could ask f o r an exemption f o r a subsurface marker of some 

s o r t . 

There are exceptions t o those p r o v i s i o n s t h a t would 

a l l o w landowners or operators t o request those a l t e r n a t i v e s . 

COMMISSIONER OLSON: But the landowner d i d n ' t put i t 

t h e r e . I mean, what's -- I guess, what would prevent the 

landowner from coming through and d i g g i n g a t r e n c h r i g h t 

through the middle of i t t o l a y a water l i n e or e l e c t r i c l i n e 

or something l i k e t h a t ? 

THE WITNESS: Well, we're hoping t h a t — i n t h i s 

case, l e t ' s say i t ' s done by r u l e , which means there's going t o 

be a f o u r - f o o t marker, s t e e l post marker s t i c k i n g out of the 

ground. We would hope t h a t they would r e a l i z e t h a t ' s going t o 

represent something and i n v e s t i g a t e i t since i t ' s r e q u i r e d t o 

PAUL BACA PROFESSIONAL COURT REPORTERS 

500 4th S t r e e t , NW, Su i t e 105, Albuquerque, NM 87102 



229 

have s p e c i f i c i n f o r m a t i o n p e r t a i n i n g t o i t s a c t i v i t i e s marking 

t h a t marker, and they would i n q u i r e about t h a t . 

COMMISSIONER OLSON: But there's no b i n d i n g 

agreements t h a t the landowner can't come through and put 

something r i g h t through the middle o f i t , i s there? 

THE WITNESS: No, there's n o t h i n g . 

COMMISSIONER OLSON: Okay. That's a l l I have. 

CHAIRMAN FESMIRE: Mr. Brooks, do you have any 

r e d i r e c t ? 

MR. BROOKS: A couple of questions, Mr. Chairman. 

You d i d a p r e t t y good j o b o f r e h a b i l i t a t i n g my witness. I do 

have a couple of questions. 

REDIRECT EXAMINATION 

BY MR. BROOKS: 

Q. F i r s t of a l l , on t h i s t r a n s f e r o f ownership 

p r o v i s i o n -- r e l e v a n t t o t h i s t r a n s f e r of ownership p r o v i s i o n , 

does the P i t Rule, Part 17, co n t a i n any f i n a n c i a l assurance 

requirements ? 

A. No, i t doesn't. 

Q. I n other words, there may be f i n a n c i a l assurance 

requirements i n v o l v e d w i t h the t r a n s f e r o f a w e l l , but there's 

n o t h i n g i n v o l v e d i n a t r a n s f e r of a p i t or tank? 

A. That's c o r r e c t . 

Q. Okay. Now, we've t a l k e d a l o t about background. 

A l l the ex p l a n a t i o n you gave about the n a t u r a l use of the land 
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and so f o r t h , none of t h a t i s i n the proposed r u l e , c o r r e c t ? 

A. No. 

Q. I s the term "background" s t a n d i n g alone, as i t 

does i n the r u l e , i s i t somewhat ambiguous? 

A. Yes. 

Q. Does the r u l e give you any guidance as t o where 

you take the background samples? 

A. No. 

Q. And does the r u l e give you any guidance as t o 

whether i t ' s the background t h a t would e x i s t i f t h e r e had been 

no p r i o r contamination of the s i t e or whether i t takes i n t o 

c o n s i d e r a t i o n p r i o r t o contamination of the s i t e ? 

A. From previo u s testimony, i t would be no 

contamination of the s i t e . 

Q. That would be your recommendation, c o r r e c t ? 

A. Yes. 

Q. But would you agree w i t h me t h a t t h a t ' s not 

n e c e s s a r i l y i n h e r e n t i n the term "background"? 

A. No. 

Q. You would not agree? 

A. I would agree t h a t i t ' s not. I'm s o r r y . 

Q. Okay. Given those c o n s i d e r a t i o n s , would you tend 

t o recommend -- would you or would you not tend t o recommend 

t h a t perhaps the Commission e i t h e r request us t o , the D i v i s i o n 

t o , or i t s e l f , w i t h the assistance of Commission counsel, c r a f t 
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a d e f i n i t i o n of background i f they choose t o adopt t h i s 

p r o v i s i o n of the r u l e ? 

A. Yes, t h a t would be a good recommendation. 

Q. Thank you.-

MR. BROOKS: I b e l i e v e t h a t ' s a l l I have, 

Mr. Chairman. 

CHAIRMAN FESMIRE: Ms. Foster, do you have anything 

about background? 

MS. FOSTER: No, but I have questions about t r a n s f e r 

of ownership --

CHAIRMAN FESMIRE: Okay. 

MS. FOSTER: -- since t h a t was asked on r e d i r e c t . 

RECROSS-EXAMINATION 

BY MS. FOSTER: 

Q. I j u s t want t o make sure, Mr. Jones, t h a t I 

understand the quest i o n of t r a n s f e r of ownership. I b e l i e v e 

you responded t o Mr. Fesmire's question t h a t i f Texaco and 

Chevron owned a l o c a t i o n , they would have t o be c o n t i n u a l l y 

o p e r a t i n g t o g e t h e r i n order f o r t h a t not t o be considered a 

t r a n s f e r . 

A. I don't t h i n k I made t h a t statement. I t h i n k 

what I was g e t t i n g a t i s t h a t i f Texaco and Chevron were dual 

owner/operators -- or operators, because the r u l e s p e c i f i e s 

operator -- operator of a below-grade tank and they s p l i t and 

Texaco remained the operator, the operator r e a l l y d i d n ' t change 
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because Texaco was the o r i g i n a l operator. So the r e would be no 

t r a n s f e r of ownership per se t o a new operator t h a t i s not 

Texaco or Conoco. 

Q. Or any d i v i s i o n of Texaco or Conoco? I n t e r n a l 

d i v i s i o n ? 

MR. BROOKS: May I ask t h a t Ms. Foster c l a r i f y ? I 

t h i n k she attempted t o w i t h the term " i n t e r n a l , " but 

d i s t i n g u i s h i n g a mere s u b d i v i s i o n of a given corporate e n t i t y 

versus a s u b s i d i a r y c o r p o r a t i o n . 

MS. FOSTER: Yes, I'm s o r r y . I w i l l c l a r i f y . 

MR. BROOKS: Because the witness i s not a lawyer. 

MS. FOSTER: Yes. 

CHAIRMAN FESMIRE: But he plays one r e g u l a r l y . Why 

don't you re-ask the question then and c l a r i f y t h a t . 

MS. FOSTER: I w i l l . Thank you. 

Q. (By Ms. F o s t e r ) : You have t h i s s i t u a t i o n where 

company A i s the operator of a below-grade tank. Company B 

comes i n and purchases company A, takes over company A. 

Company A disappears. Company B now owns t h a t tank. 

That i s a t r a n s f e r , c o r r e c t ? 

A. Yes. 

Q. Now, i f company B has sev e r a l d i v i s i o n s , i n t e r n a l 

d i v i s i o n s , and they t r a n s f e r t h a t from the Northwest d i v i s i o n 

t o the Southwest d i v i s i o n i n t e r n a l l y w i t h i n company B, i s t h a t 

considered a t r a n s f e r ? 
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A. As long as -- I guess i t depends on how they 

decide t o permit -- i d e n t i f y themselves l i n k e d t o t h a t 

o p e r a t i o n . 

And the reason I s t a t e t h i s i s we've seen c e r t a i n 

companies have X company and then X company f i e l d s e r v i c e s , and 

they're not r e l a t e d a t a l l . And.they separate a t some p o i n t , 

and they're no longer the same e n t i t y . 

So i t -- i f they were up under company A and 

company -- t h e i r l i t t l e subset i s s t i l l up under company A and 

always up under company A, then t h a t would not n e c e s s a r i l y be a 

t r a n s f e r . But t h e r e are d i s t i n c t i o n s where a t some p o i n t they 

do separate, and t h a t i s a t r u e t r a n s f e r . 

Q. Okay. When they separate? 

A. When they are no longer the same e n t i t y or l i n k e d 

as such. 

Q. Okay. I don't b e l i e v e I have any f u r t h e r 

questions. Thank you, Mr. Jones. 

CHAIRMAN FESMIRE: Mr. Carr? 

MR. CARR: No, s i r . 

CHAIRMAN FESMIRE: Mr. Hiser? 

You n o t i c e I went s t r a i g h t t o Mr. Hiser? 

MR. HISER: I app rec i a t e t h a t , Mr. Chairman. No, I 

have no q u e s t i o n s . 

CHAIRMAN FESMIRE: Mr. F rede r i ck? 

MR. FREDERICK: Mr. Chairman, I j u s t have a couple , 
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and i t has t o do w i t h Mr. Jones' response t o one of Mr. Olson's 

questions. 

RECROSS-EXAMINATION 

BY MR. FREDERICK: 

Q. Did I hear you say the Governor's O f f i c e i s the 

reason t h a t the D i v i s i o n i s proposing t h i s r u l e change today? 

A. I can say our recommendation f o r the changes are 

from our s e c r e t a r y . So t h a t ' s where I get my i n s t r u c t i o n from. 

So the D i v i s i o n , as i t s e l f , i s r e p r e s e n t i n g the recommendations 

from our s e c r e t a r y . 

Q. And d i d I understand you t o say you don't know 

why -- and maybe I j u s t heard wrong -- t h a t you don't know 

where the 3,000 mg/L standard came from? 

A. No, I d i d n ' t say t h a t . 

Q. Where d i d t h a t come from? 

A. As I s t a t e d e a r l i e r , we were t o l d t o make 

recommendations t o be discussed o u t s i d e o f our preview. And we 

made those recommendations. 

Q. So the D i v i s i o n came up w i t h the 3,000 mg/L on 

i t s own? There was no meeting w i t h i n d u s t r y about t h a t ? 

A. We made t h a t recommendation, yes. 

Q. With no meeting w i t h i n d u s t r y ? 

A. We do not meet w i t h i n d u s t r y ourselves, no. 

Q. Okay. A l l r i g h t . 

CHAIRMAN FESMIRE: Dr. Neeper? 
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DR. NEEPER: I ' l l ask j u s t one question f o r f u r t h e r 

c l a r i f i c a t i o n . 

Did you meet w i t h members of the p u b l i c e i t h e r ? 

THE WITNESS: No, we d i d not. 

DR. NEEPER: Thank you. 

CHAIRMAN FESMIRE: Mr. Brooks, anything e l s e we need 

to address w i t h t h i s witness? 

MR. BROOKS: Not w i t h t h i s witness, Mr. Chairman. I 

was going t o mention t h a t we have another witness who has been 

w a i t i n g a l l day and we can dispose of i n about ten minutes. 

CHAIRMAN FESMIRE: Can we use phraseology other than 

"dispose of"? 

MR. BROOKS: We can conclude w i t h . 

CHAIRMAN FESMIRE: Thank you, Mr. Jones. 

Mr. Brooks, why don't you c a l l your witness. 

MR. BROOKS: I w i l l c a l l Theresa Duran-Saenz. 

CHAIRMAN FESMIRE: Ms. Duran-Saenz, have you been 

sworn i n t h i s case p r e v i o u s l y ? 

THE WITNESS: Yes, I have, s i r . 

THERESA DURAN-SAENZ 

a f t e r having been f i r s t d u l y sworn under oath, 

was questioned and t e s t i f i e d as f o l l o w s : 

DIRECT EXAMINATION 

BY MR. BROOKS: 

Q. Ms. Duran-Saenz, would you s t a t e your name, 
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please, f o r the rec o r d . 

A. Theresa Duran-Saenz. 

Q. And by whom are you employed? 

A. The O i l Conservation D i v i s i o n . 

Q. And i s one of your d u t i e s w i t h the O i l 

Conservation D i v i s i o n t o a t t e n d t o the mechanics of g i v i n g 

n o t i c e s of commission hearings? 

A. Yes, i t i s . 

Q. I f you w i l l look at the group of papers t h a t i s 

fastened w i t h a fa s t e n e r t h e r e i n f r o n t o f you, and i f you 

would page through i t t o OCD E x h i b i t No. 3. 

Now, t u r n beyond the cover t o what i s marked as 

page 1 of OCD of E x h i b i t No. 3, and would you i d e n t i f y t h a t , 

please. 

A. This i s an e-mail I sent out March 2, 2009, t o 

V i c k i e O r t i z of the New Mexico Register. 

Q. And what was the purpose of sending t h i s e-mail? 

A. To request p u b l i c a t i o n of today's p u b l i c hearing 

i n the New Mexico Register, s p e c i f i c a l l y , Volume 20, Issue 

No. 5. 

Q. And i s t h a t the issue -- what date was t h a t issue 

published? 

A. The n o t i c e was pu b l i s h e d on March 6, 2009. 

Q. Now, i s page -- now, would you look at page 3 of 

E x h i b i t 3? I s page 3 of E x h i b i t 3 a t r u e copy of the n o t i c e as 

PAUL BACA PROFESSIONAL COURT REPORTERS 

500 4th S t r e e t , NW, Su i t e 105, Albuquerque, NM 87102 



237 

you d e l i v e r e d i t t o Ms. O r t i z ? 

A. Yes. 

Q. Now, would you look at page 4? I s page 4 a t r u e 

copy of the n o t i c e t h a t was p u b l i s h e d i n the New Mexico 

Register? 

A. Yes. 

Q. Okay. Now, Ms. Duran-Saenz, would you look at 

page 5 of E x h i b i t No. 3, and t e l l us i f you can i d e n t i f y 

page 5. 

A. This i s an e-mail I sent out on March 2, 2009, t o 

the l e g a l d i v i s i o n of the Albuquerque P u b l i s h i n g Company 

regarding the n o t i c e o f p u b l i c a t i o n i n Case No. 14292. 

Q. And would you look at pages 6, 7, and 8, and t e l l 

us whether or not they are copies of attachments t h a t were sent 

w i t h page 5? 

A. Yes. Page 6 i s my cover sheet r e q u e s t i n g the 

n o t i c e be p u b l i s h e d i n t h e i r newspaper. Page 7 and 8 i s the 

a c t u a l n o t i c e t h a t was attached t o my March 2 e-mail. 

Q. Thank you. Now, I w i l l c a l l your a t t e n t i o n t o 

E x h i b i t No. 4. And would you look a t pages 1 and 2 -- or 

page 1 of E x h i b i t No. 4, and t e l l us what t h a t i s . 

A. This i s an e-mail I sent out on March 2, 2009, t o 

p a r t i e s who expressed an i n t e r e s t i n r e c e i v i n g n o t i c e of p u b l i c 

hearings, as w e l l as p a r t i e s who have requested n o t i c e o f 

proposed r u l e changes, and w i t h t h a t was an attachment of the 
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a c t u a l n o t i c e . 

Q. Okay. Do pages 2 and 3 c o n s t i t u t e a t r u e copy of 

the attachment? 

A. Yes, i t does. 

Q. Now, look at page 4, and t e l l me what t h a t i s . 

A. Page 4 i s an e-mail also sent out on 

March 2, 2009, t o p a r t i e s who have requested a copy of the 

n o t i c e of heari n g , as w e l l as p a r t i e s who have requested n o t i c e 

of any.proposed r u l e changes. And w i t h t h i s e-mail was 

attached a copy of the a p p l i c a t i o n , as w e l l as the proposed 

r u l e s p r o v i d e d by the D i v i s i o n . 

Q. Okay. And, f i n a l l y , I'm going t o ask -- now, I 

b e l i e v e you d i d t e s t i f y t o t h i s . Was a copy o f the a p p l i c a t i o n 

f i l e d i n t h i s Case No. 14292 by the D i v i s i o n attached t o the 

e-mail t h a t i s page 4 of E x h i b i t 4? 

A. Yes, s i r . 

Q. Now, I w i l l ask you t o look a t page 5 of 

E x h i b i t 4, and t e l l me i f you can i d e n t i f y t h a t . 

A. Page 5 i s a l e t t e r dated March 2, 2009, t o the 

Small Business Regulatory Advisory Commission, the Economic 

Development Department, from OCD a t t o r n e y David Brooks, 

regarding the a p p l i c a t i o n o f the O i l Conservation D i v i s i o n f o r 

r u l e amendments n o t i f y i n g them of the A p r i l 2, 2009, hearing. 

Q. Now, was page 5 sent t o -- d i d you cause page 5 

to be sent -- t o be mailed? 
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A. I p e r s o n a l l y hand d e l i v e r e d i t t o t h e i r D i v i s i o n . 

Q. Okay. When d i d t h a t occur? 

A. That occurred on March 2nd. 

Q. Now, l o o k i n g again a t the n o t i c e , which i s 

pages 2 and 3 of E x h i b i t No. 4, d i d you post a copy of t h a t 

n o t i c e on the O i l Conservation D i v i s i o n website? 

A. Yes. 

Q. And on what date d i d you do t h a t ? 

A. March 2, 2009, the same day t h a t I d i s t r i b u t e d t o 

the p a r t i e s who have expressed an i n t e r e s t . I t ' s automatic 

procedure t h a t I post i t on the web t h a t same day. 

Q. Did you also post a copy of the a p p l i c a t i o n f i l e d 

i n t h i s case, Case No. 14292, on the website? 

A. Yes. 

Q. And d i d t h a t also occur on March 2nd? 

A. Yes. 

MR. BROOKS: No f u r t h e r questions. I pass the 

witness. 

Oh, and I tender E x h i b i t s 3 and 4. 

CHAIRMAN FESMIRE: Any o b j e c t i o n s t o E x h i b i t s 3 

and 4? 

MS. FOSTER: No o b j e c t i o n . However, I would l i k e 

copies, p a r t i c u l a r l y the Small Business Advisory Commission 

n o t i c e . 

MR. BROOKS: Okay. We w i l l see t o i t t h a t you get 
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t h a t . 

MR. CARR: No o b j e c t i o n . 

MR. HISER: No o b j e c t i o n . 

MR. FREDERICK: No o b j e c t i o n . 

DR. NEEPER: No o b j e c t i o n . 

CHAIRMAN FESMIRE: Okay. E x h i b i t s 3 and 4 w i l l be 

admitted i n t o the record. 

[ A p p l i c a n t ' s E x h i b i t s 3 and 4 admitted i n t o 

evidence.] 

CHAIRMAN FESMIRE: Any cross-examination of t h i s 

witness? 

MS. FOSTER: No, thank you. 

MR. CARR: No, s i r . 

MR. HISER: No, s i r . 

MR. FREDERICK: No, s i r . 

DR. NEEPER: No, s i r . 

CHAIRMAN FESMIRE: Any questions from the 

commissioners? 

COMMISSIONER BAILEY: No questions. 

COMMISSIONER OLSON: No questions. 

CHAIRMAN FESMIRE: Okay. With t h a t , Ms. Duran-Saenz, 

thank you very much. You get o f f easy. 

THE WITNESS: Thank you. 

CHAIRMAN FESMIRE: Being t h a t i t ' s ten minutes t o 5, 

and we're not going t o f i n i s h today, we are t h i n k i n g t h a t we 
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w i l l go ahead and adjourn and reconvene tomorrow morning at 

8:30 i n t h i s room. 

Ms. Foster, you look l i k e you might have a problem 

w i t h t h a t . 

MS. FOSTER: I do. I have a d e n t i s t appointment f o r 

my c h i l d r e n . I'm a s i n g l e mom, and I need t o take them t o the 

d e n t i s t and then t o school. The appointment i s scheduled at 

e i g h t o'clock i n Albuquerque. 

CHAIRMAN FESMIRE: Well, I hate t o be hard about 

t h i s , but I don't know -- i s the r e anybody from your 

o r g a n i z a t i o n t h a t can cover f o r you whi l e you're gone? 

MS. FOSTER: I am a single-person o r g a n i z a t i o n , 

Mr. Chairman. 

MR. FREDERICK: Mr. Chairman, would i t work t o s t a r t 

l a t e r i n the day tomorrow? I t sounds l i k e Mr. Hansen i s not 

going t o take t h a t long. 

MS. FOSTER: I could probably be here by 10:00 i f I 

rush i t . 

CHAIRMAN FESMIRE: That's going t o make f o r a long 

a f t e r n o o n . Mr. Carr? 

MS. FOSTER: Could I step out? Maybe I could make 

some arrangements w i t h my next door neighbor or something. 

CHAIRMAN FESMIRE: We'll j u s t w a i t f o r you. 

[Discussion o f f the record.] 

CHAIRMAN FESMIRE: We w i l l reconvene tomorrow morning 
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a t 8:30 i n t h i s room. And w i t h t h a t , we're adjourned f o r the 

day. Thank you. 

MR. BROOKS: Point of order. 

CHAIRMAN FESMIRE: I'm s o r r y . Are there any other 

p u b l i c -- before we leave, as i s our custom, we're going t o 

open the re c o r d f o r p u b l i c comment. I s the r e anybody who would 

l i k e t o make a p u b l i c comment? 

Going once, t w i c e , gone. Let's go home, and come 

back tomorrow morning. 

• * * 
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