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| PROPOSED FINDINGS AND CONCLUSIONS: |

7

A The New Mexrco 011 Conservatron ‘Division (the Drvrsron ") submits the following-
requested frndlngs and conclusrons ' ’ ' . S '

1.- By Order' No. R-12939,:issued in Case No. 14015 on' May 9, 2008, the Oil
Conservation Commission (“the Commission”) adopted a new Rule 17, governing pits, below-
grade tanks and closed loop systems [19 15 17 NMAC] (“the Pit Rule”) whrch became effectlve’_- “
. on June 16 2008 (“the effectrve date”) ' '

2. . On February 27 2009 the Orl Conservation Division (“the D1vrslon”) frled 1ts
: apphcatron in thrs case proposmg certarn changes to the P1t Rule ( ‘the proposed amendments)
o3 The Commission conducted a’public hearrng on the Proposed Amendments -on
‘ Aprrl 2 and 3, 2009." At the- hearlng the Division, the Industry Committee (consisting of '
' Burhngton Resources Oil & Gas Company LP, Chesapeake Operatlng, Inc., ConocoPhillips-
Company, Devon Energy. Corporatron Dugan Production “Company,” Energen Resources - A
. Corporation, D.J. Simmons, Inc.,” Williams Production Company and" XTO Energy, Inc:),
,' ConocoPhllhps Company, The Independent Petroleum Association of New ‘Mexico (IPANM), "
the New Mexico Cifizens for ‘Cledn. Air and Water, Inc.( NMCCAW) and the Oil and Gas
Accountabrhty PrOJect appeared through counsel and presented evrdence In addrtron several'
crtrzens made pubhc comments on the record during the hearmg ‘ : o
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" 4. . The Drvrsron presented the testJmony of- Brad Jones envrronmental engmeer -

’Edward L. Hansen hydrologlst and Theresa Duran- Saenz The Industry Commrttee presented "

the testrmony of Dr Bruce A Buchanan soﬂ screntrst ConocoPhr]llps Company presented the

testrmony of Gregg Wurtz env1ronmental manager Dr Donald Neeper s01l physrcrst testrfred* .

" on behalf of the. NMCCAW
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5. AH references in this order to sections;, subsectrons paragraphs or subparagraphs
refer to sections, subsections, paragraphs or subparag_raphs of the Pit Rule unless otherw1se~
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. .
specified. Al re"fer:énce's to “proposed” sections, subsections, paragraphs or subparagraphs refer
to provision . of, the P1t Rule\ as the Division has proposed that those provisions be modified.
References*to the transcrrpt of the hearrng in this case are in the form “Tr. V1 at ppp,” indicating
Volume 1 of the transcript a page ppp. References to the transcript of the hearing in Cases No.
14015 are in the form “Pit Tr. at ppp; RA at xxx,” indicating Page ppp of the transcript of
testimony in that case and Page xxx of the Record on Appeal.

Below-grade Tanks

a. Deferral of the Requirement to Retrofit or Replace Certain Non-Conforming Tanks

6. The Pit Rule changed the regulatory definition of “below—grade tanks” to include
categories of tanks not previously regulated, and adopted specific design and construction
requirements for tanks which are set forth in Paragraphs 11.1(1) through (4).

7. Below-grade tanks in operation on the effective date that do not comply with the
Pit Rule’s prescribed design and construction requirements (“non-conforming tanks”) may be
continued in operation so long as they demonstrate integrity, provided that all sidewalls are
visible for inspection and there is some sort of geomembrane liner underneath the tank.
Paragraph 11.1(5). All other nonconforming tanks must be retrofitted so as to comply with
Paragraphs 11.I(1) through (4), or replaced within five years after the effective date Paragraph
11.1(6).

8. The Division now recommends that non-conforming tanks that are placed so that .
all sidewalls are visible for mspectlon be exempted from the requirement for replacement or
retrofitting within five years, even if the tanks do not have geomembrane liners. -

9. The Pit Rule requires monthly inspection of all below-grade tanks [Paragraph ‘
12.D.(2)] and requires prompt replacement of any below-grade tank that does not demonstrate
integrity [Paragraphs 11.I(5) and (6)]. Where a non-conforming tank is so placed that its
sidewalls can be visually inspected, comphance with these inspection requirements would
ordinarily be sufficient to detect leaks before a substantial release-can occur. Allowing these
tanks to remain in service so long as they demonstrate integrity will benefit operators by
allowing them to defer replacement costs and make plans to address these issues in a systematrc
way (Testimony of Mr. Jones, Tr. V1 at 41). Because such'tanks can be visually 1nspected the
requirement for replacement within five years for such tanks is not essentral for the protection of
fresh water, human health and the environment. ' :



10. Accordingly, the Division’s recommendation(that non-conforming tanks whose
sidewalls are entirely visible for inspection, whether of not they have liners, may be continued in
operation so long as they maintain integrity (or until trarnsifer“to a new ,operator,'when retrofit or
. replacement is required by another proposed amendment) should be adopted. To this end,

. proposed Paragraphs 11.1(5). and (6).of Rule 17 should be -adopted, except that proposed -
- Paragraph-l 1.1(6) should be changed to read “single walled” in lieu of “singled-walled”. = '

N

11. . No amendment to the closure requirements of Section 13 is needed to effectuate
these changes, since Paragraph 13.A(4) requires closure within five years only of those non-

" conforming tanks not described in Paragraph 11.1(5). .All non- conformmg tanks with sidewalls

. entirely visible are described in proposed Paragraph 11. I(S) and therefore will be categorrcally
~ excluded from the five-year closure requirement of Paragraph 13.A(4) when the proposed .

- amendments are adopted: “Other non- -conforming tanks, described in proposed Paragraph. - .
11.A(6) will be categortcally included in the five- year closure requrrement of existing Paragraph
N 3 A(4) : . ‘ , .-

- b, Requirement that tank inspection r'ecord‘s be maintained for the life of the tank.

. 12. - The Pit Rule requrres operators to marntarn records of inspections of below- grade
tanks for five'years. Paragraph 12. D(3). The Drvrsron now proposes to change that provrsron to

- requne that these records be maintained on each tank for the life of that tank. This requrrement

“oowill apply to. all tanks, conformrng “and nonconformrng, and also to new tanks subsequently
. perm1tted and constructed ' '

lr

: 13: Marntamrng 1nspectron records for the life of a tank wrll enable the Drvrsron o

" assess whether an ‘operator’s proposal to address subsequent integrity-1 issues. will be’ adequate. A~
. history of: mtegrrty issues: demonsirated by.past mspectron reports will provrde a signal for when(
S tank replacement should be requrred (Testrmony of Mr Jones, Tr. V.1 at 43-44).

- 140 Accordingly, the proposed Paragrap\h;12.D(3) should.be,'adopted. R '

N - S N C . ¢ N )
C Contamrnatron Assessment and Clean up Requrrements Apphcable to Replacement or '

' Retrofitting of Non Conforming Tanks . Sy Ceer

e
o

S5 The Plt Rule expressly requires an operator to replace any non conformrng tank . -

e that does not demonstrate integrity. Paragraphs.11. I(S) ‘and (6) The exrstrng rule, however does,
../ not expressly state' whether the operator replacmg a non-conforming tank in such event, or an
" operator otherwrse retrofitting or replacrng a-non- conformmg tank, must- comply with the tank-

closure provrsrons of Sectron 13 Jincluding Subsectron 13. E C ey oo v



16. The Division proposes to amend the Pit Rule to expressly require. that an operator
replacing a non-conforming tank that does not demonstrate integrity first close the non-
conforming tank as provided in Subsection 13.E. This would require the operator, infer alia, to
sample and test the soil underneath the tank as required by Paragraph [3.E(4), and if any release
is detected, to perform corrective action if the Division determines that the release will
“endanger public health or the environment.” [Division Rule 19.15.29.11, made applicable to
closure of below-grade tanks by Paragrpah 13.E(5)] '

17 The Division proposes that an operator retrofitting or replacing a non-conforming
tanks that has not demonstrated lack of integrity, and that the operator is not otherwise required
to close, be required only to make a visual inspection of the soil beneath the tank and to take
corrective action if the operator discovers contamination that the operator or the Division
determines “poses an-imminent threat to fresh water, public health, safety -or the environment”
[proposed Paragraph 12.D(6)].

18. The fact that a tank has demonstrated lack of integrity implies a 'significant
likelihood that contamination underneath the tank may exist (Testimony of Mr. Jones, Tr. V1 at
45-46). For this reason, the operator in such circumstances should be required to comply with
the closure provisions of Subsection 13 prior to replacing the non-conforming tank with a
conforming tank. K ,

19. If, however, an operator elects to replace or retrofit non-conforming tanks prior to
the time when that action is required, that operator’s decision will provide additional protection
for public health and the environment in the long run since there will be fewer operating tanks
that do not conform to the Pit Rule’s design and construction requirements. Allowing a
soméwhat relaxed contamination assessment procedure will provide an incentive for operators to
proactively replace non—confofming tanks (Testimony of Mr. Jones, Tr. V1 at 50-51, 53). For
these reasons, and taking into consideration the lesser probability of significant contamination
from tanks that have continued to demonstrate integrity, adoption of relaxed requirements for,
testing and cotrective action where an oi)eratc')r voluntarily replaces non-conforming tanks that
demonstrate integrity, as the Division has recommended, is appropriate.

20.  Accordingly, proposed Paragraphs 12.D(5) and (6) sheuld be adopted.

d. Requirement to close non-conforming tanks prior to transfer to another operator,
21 The Division proposes amendment of the closure requirements of Subsection

13.A to require that non-conforming tanks either be retrofitted to conform to the design and
construction recjuirements of Paragraphs 11.I(1) through (4), or be closed, prior to transfer to a
different operator. There is no comparable requirement in the existing Pit Rule.
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W22+ In adoptmg the Prt Rule in Case No. l4j'OlS, the Commission necessarily
_concluded: that the design- and constriiction requirements for below-gradé tanks in Paragraphs
I1.I(1) through (4) provided a more adequate level of protectron for fresh water, public health
and the environment.

‘
B

23.  Non-conforming tanks involve a higher risk of fluid releasés that can contaminate
soils or ground'water. A transfer of operation of a tank places primary responsibility for
remediating any contammatron or abating any water pollutron caused by a release from that tank
to the new operator. R ‘
. f

24. The Pit Rule does not. require any. fmancral assurance for below grade tanks
separate.and apart from the financial assurance for the well or facility with which the tank is
associated. Financial assurance for wells is required for. the primary purpose of assurmg that

wells wrll be plugged NMSA 1978 Section70-2-14. =~ ‘,‘

N
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25, Im the absence of a requrrement for frnancral assurance the Commrssron and the

Division- have. no means -of assuring that the new operator ‘who assumes operation of a non-
conformm0 tank will have sufficient financial responsrbrlrty to meet its.obligation to remediate

- or abate any contamination that has resulted or wrll result from a release’ from that non- - -
conformmg tank o B , ‘ v ’
c . . ) . N = .
.,26. By requmng that non- conformmg tanks be. erther retrofrtted or closed prior to
transfer of operation, the proposed amendments will. place responsrbrlrty for detection of "~
contammatron pursuant fo Paragraphs.12.D(5) and- (6) .of Rule 17, .and- remedratron or
abatement, pursuant to Division Rules 19.15.29 and 19.15.30, on the operator on whose watch

the release from-the tank occurred (Testrmony of Mr. Jones Tr V1 at 55, 59)

\h'. . -
L

o 27, Furthermore requiring that all tanks conform to the requ1rements of Paragraphs
I1. I(l) through (4) at the time of transfer wrll reduce the llkelrhood of further contamrnatron

.28 In the ab‘sence of a specific financial assurance réquirement applicable to tank
operators ‘the requrrement for retrofrttmg or'closure of non- conformrng tanks prror to transfer to ,
-another operator. -is - necessary ‘to adequately protect fresh ‘water, publrc health and the. .

Cl’lVerl’ll’DCl’lt
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29, The proposed amendment wrll not lrmrt the r1ght or abrlrty of the transferrmg .
operator ‘and the transferee operator to allocate- responsrbrhty for costs of retrofrttmg or closure, -
or ultrmate financial 1espons1brlrty for any remediation, between themselves ‘ ’




30. Subsection 16.F provides that a below-grade tank permif is automatically
transferred to a new operator when the facility or well with which the tank is associated is
transferred. * In order to make such transfers. éontingent on compliance with the proposed
requirement for retrofit or closure of non-conforming tanks prior to any transfer, the Division has
also proposed conforming changes to Subsection 16.F (Testimony of Mr. Jones, Tr. V1 at 57-
58). '

31. Conforming changes to Subsection 17.B are also necessary to specify the time
when a closure plan must be filed with the Division and when closure must be completed where
the requirement for closure is triggered by a change of operator (Testimony of Mr. Jones, Tr. V1
at 60-62). '

. 32.  The Division’s proposed Paragraph 13.A(5), the corresponding re-numbering of
Paragraphs 13.A(5) through (8) as 13.A(6) through (9), and the Division’s proposed Subsections
16.F and 17.B, should be adopted. However, proposed Paragraph 13.A(5), and Subsections 16.F,
17.B and 17.D, should each be changed to read “prior to any transfer of operation” in lieu of
“prior to any sale or transfer of ownership:”

. L : .
Chloride Standard for Closure of Temporary Pits and Drying Pads by On-Site Trench
Burial i ‘ ‘ ~

33. Subparagraph 13.F(3)(c) allows closure of temporary pits and of drying pads
associated with closed-loop systems by on-site trench burial of the pit or drying pad waste only .
in specifically limited circumstances. One of the requirements is that the chloride concentration
in a composite sample extracted from the waste, as demonstrated by testing in accordance with
the Synthetic Precipitation Leaching Procedure (SPLP) as prescribed by the United States
Environmental Protection Agency (EPA)', not exceed 250 milligrams per liter (mg/l). ‘

. 34 Evidence of the chloride concentrations found in oil and gas: drilling pits in -
southeastern New -Mexico, presented in Case No. 14015, indicates that most temporary pits and
drying pads in that region will not qualify for on-site trench burial under the chloride standard
provided in existing Subparagraph 13.F(3)(c), and, accordingly, the waste from those pits will
have to be removed to a disposal facility (Pit Rule OCD Ex. 16.at 4, RA at 6075). This evidence
concerning chloride concentrations of pit waste in southeastern New Mexico is consistent with
the Commission’s institutional knowledge concerning geology and drilling methods in the
Permian Basin. ‘ ‘

35.  Evidence presented by oil -and gas operators in Case No. 14015 indicates that a
requiremeht that pit or drying pad waste be hauled to a disposal facility rather than buried on site
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greatly increases the cost of oil and gas: development’ and may significantly reduce ‘oil and gas
exploration and production. See Pit Rule IPANM Ex. 13 at 2, RA at 12456; Pit Rule [IPANM Ex.
. 37 at:10-11, RA at 12508-09 (item labeled “truckmg of drilled sohds”) testimony of Larry Scott,
- Pit Tr. at 3279-83, RA at 3360-64; ‘testimony of John. Byrom Pi Tr. at 3327-61, RA 3408—42, °
- especially Tr. at 3332-3 and 3360, RA at 3413-14 amd 3441,

36.  The Commission did not conclude, in Case No. 14015, and does not conclude in -
this case,. that any resulting decrease in production will constitute waste as defined in the New
Mexico Oil and Gas Act (NMSA 1978 Section 70-2-3). -Oil or gas not produced now due to
1ncreased disposal costs would not be wasted if it could be produced in the future in different
ecohomic cncumstances However the Commission’s rules should not discourage ploductron or
B impose hardships on the oil and gas irdustry unless necessary to protect fresh water, pubhc
health and the environment for the reasonably foreseeable futu1e B

37.  The evrdence presented in Case No. 14015 regardmg the - probable effect of.
chlondes in trench buried waste on underlying ground water focused.on water at a depth of 50
feet beneath the trench bottom See, e.g., testimony of Mr. Hansen Pit Tr at 760, RA at 843 Pit.
Rule OCD Ex. 21 at 34, RA at 9002 ‘ ( , p L

38.  In this case, the. Division has recommended mcreasmg the chlorlde standard for.
on-site trench burial from 250 mg/l (SPLP) provided in the Pit Rule. to the greater of 3 OOO mg/l
(SPLP) or background (Testrmony of Mr. Jones, Tr. V1 at 64- 65) ‘

39": Sltmg requ1rements that the Division does not propose to change would, however,
limit on-site trench burial:to locations where depth to ground water is at least 100 feet from the -
bottom of the burred waste. Paragraph 10.C(4). ) ‘ ‘

40. - Slnce the Pit Rule provrdes for testmg using the SPLP procedure that 1nvolves a
20:1 dllutlon and allows stabilization of the waste by mixing it with clean soil at a ratio of 3:1,
the-3,000 mg/l SPLP standard that the Division recommends would allow on-site trench burial of
: 'vup to 60,000 milligrams per krlogram (mg/Kg) chloride concentration inf stabilized pit waste (i.e.,
up to 240,000 mg/kg chlorrde concentratron in raw p1t waste prlor to stabrhzatron) (Testlmony of
Mr: Hansen at: Tr 17) : '

r,[_" .

4L Based on p1t sarnphng evrdence presented in Case No 14015 1f this 1ncreased

T standard were adopted, chlorrde levels would not be an obstacle to: on-site trench burial in

4 ‘.southeastern .New’ Mexico provrded that the Pit Rule’s. s1t1ng requrrements for on- s1te ‘trench . -
) buual can-be’ met (Testrmony of Mr. Hansen, Tr. V2'at 18), ‘

S



42, Mr. Hansen, testified, based on computer modeling using -the HELP and
MULTIMED models, that contamination from waste in a trench that demonstrated a chloride
concentration following stabilization, using the prescribed SPLP method, of 3,000 mg/l would
not reach ground water in sufficient quantities to cause an exceedance of applicable water quality
standards for 2,000 years (Testimony of Mr. Hansen, Tr. V2 at 19; OCD Ex. 8 at 15-16).-

43.  NMCCAW witness, Dr. Neeper testified that due to liner deterioration
contamination might reach grouhd water in less than the time predicted by the model (Tr. V2 at
143). However, Mr. Hansen testified that a well-installed liner would continue to afford
significant protection against downward movement of contaminants from a trench for a
significantly longer time than the liner’s estimated useful life (Testimony of Mr. Hansen Tr. V.2
at 22-23). Even if the liner failed totally at the end of its useful life, Mr. Hansen estimated ‘the
time before contamination reached ground water in quantities sufficient to exceed standards at
590 years (450 years estimated liner half-life plus 140 years for migration of contaminants from
an unlined pit to ground water at a depth of 100 feet). (/bid).

- 44, The Commission’s duty is to protect ground water quality for the reasonably
foreseeable future. Based upon Mr. Hansen’s testimony, and giving appropriate weight to the
qualification introduced by the somewhat speculative testimony of both Dr. Neeper and Mr.
Hansen about liner deterioration, the Commission concludes that the Division’s proposed 3,000
mg/l SPLP chloride standard will protect ground water for the reasonably foreseeable future.

' ' ' : %
45.  Dr. Neeper also articulated concerns that chloride levels in buried trenches that
the proposed amendment would threaten surface vegetation and soil productivity.” 4
He based his concerns, however, on modeling that did not take into account movement of
chlorides in the upper 20 inches of surface soils (Tr. V2 at 153), and also did.not take: into
account the geomembrane liner that the Pit Rule requ1res over the top of a trench burial (Tr. V2
at 155, 157). \ : 5

56 - Dr. Necper also testified concerning field observations of certain closed pits
where he had observed chloride contamination at the surface. However, he conceded that at
three of the four pits there was either no evidence of a liner, or the liner has been compromised,
and he did not know how. these pits were closed. The one plt that had a closed lmer showed no
evidence of chlorides at the surface. ‘

(Tr. V2 at 158-60).

47, /Industry Committee witness, Dr. Buchanan, testified, based on extensive study of
New. Mexico soils and field experiments' involving upward movement of contaminants from
buried waste emplacements, that:




‘ (a) salt is not reasonably likely to rise more than a few centimeters, and
" certainly not to the surface, under conditions predominating in New Mexico, where waste
is buried in a lined trench with at least four feet of clean soil covér above the waste, as -
required by the Pit Rule, even drsregardmg the geomembrane cover (Tr. V2 at 199, 200,
' 202); and - ‘ S : N

v (b) the four feet of cover that the Pit Rule requ1res above a trench burlal will
provrde adequate rootmg depth for most native cover specres (Tr. V2 at 197).

48. The Pit Rule’s requirement for a geomembrane top- liner will. prov1de addmonal
protection from chlorrde upward m1grat10n

49.  In addition, Dr. Neeper testified that chlorides move. preferentially downward in.
| sandy or loose soils and upward in clay-like soils (Tr. V2 at l2O 122, NCCAW Ex. 1 at page 8).
Dr. Buchanan testified that in New Mexico, as a general’ rule, one would find predommantly
clay-like soils in playas and river dramages and predomrnantly sandy soils in other places (Tr.
V2 at'211). The Pit Rule does not allow on-site trench bur1al in playas and river dramages
-1egardless of chlorrde content. Paragraphs lO C(5) and (12) '

50. Takmg into cons1deratron the llmltatrons of Dr. Neeper s modeling, study and Dr.
- Buchanan’s extensrve experience, the.Commission concludes that the proposed amendment will
not, in reasonable probability, jeopardize soil productivity or prospects for surface re- vegetatlon. g

5. In regard to the DlVlSlOH S recommendatron that the chlorrde standard for on- srte
burial should be “background” where background exceeds the 3000 mg/l standard the
A Drvmon S wrtness Mr Jones, testified that: '

r

: (a) Although the proposed rule does not f1x the locatlon where background
':chlorrde concentratlon is to. be tested, testing four feet below the surface at, the - depth
*-where the top of the waste in the trench bur1al w1ll be placed would be approprlate

(b) "The D1V1s1on 1ntended to allow the h1gher “background” chlorrde standard N

in locations where elevated chlorrde levels -are naturally occurring, or where such levels

.are the result of human activity unrelated to oil and gas development but not at locations'.
- - where chloride levels are the result of prev1ous oil and- gas related actrvrtv (Testrmony of
' ";Mr Jones Tr. Vl at 185) '

52. Accordmgly, the D1v1sron S proposed changes t Subparagraph 13. F(3)(c) should

be adopted but a def1n1t10n of “background” should be’ adopted to effectuate the Division’s - B

intent in proposing a “background” standard.”

~ . = D . y T



Transitional Provisions

53 The Division has also proposed changes to transitional provisions of the Pit Rule
to: T
) §
(a) extend the time allowed to apply for a permit modification for a permitted,
lined permanent pit existing on the effective date for which the Pit Rule requires a permit
modification from 180 days after the'effective date to two years after the effective date;

(b) ~ extend the time allowed to apply for a permit for a registered, lined
permanent pit existing on the effective date from 180 days after the effective date to two
years after the effective date;

(©) extend the time allowed to apply for a permit for an unpermitted below-
grade tank existing on the effective date, or a below-grade tank existing on the effective
date for which the Pit Rule requires a permit modification, from 90 days after the
effgctive date to two years after the effective date; and

(d) require registration of all permitted, lined permanent pits that existed on
the effective date for which perniit modifications will be required, and below-grade tanks
that existed on the effective date for which permits or permit modifications will be
required, to be registered not later than. one year after the effective date. ‘

54. Subsectlon 17.C requires an operator of an existing lined, permanent pit for which
the Pit Rule requires a permit or permit modification to apply for a permit or permit modification
(as applicable) within 180 days after the effective date in order to be allowed to continue to
operate that pit. Subsection 17.D requires an operator of an existing below-grade tank for v;/hich
the Pit Rule requires a permit or permit modification to apply for a permit or permit modification
(as applicable) within 90 days after the effective date in order to be allowed to continue to
operate that tank. These deadlines have already passed, and apparently rﬁany operators have
been unable to comply (Testimony of Mr. Jones, Tr. V1 at 70-71, 74).

55, The Division has recommended that the applicable deadlines for - filing
applications for permits or permit modifications (where authorized) for both permitted, lined
permanent pits and below-grade tanks be extended to two years after the effective date, i.e., June
16, 2010; with the proviso that operators be reqﬁired to register facilities existing on the effective
date that will require permits or permit modifications within one year after the effective date (i.e.,
June 16, 2009) by filing with the Division a list of such facilities.

10



56. The object of the P1t Rule S transmonal provisions is to allow opetators of
" permitted or 1egrstered lined permanent pits or below- grade tanks for which permits were not
previously required, or for which the Pit Rule requires permit modrflcatrons adequate time to
comply with these requlrements so that all such.facilities can be brought into compllance with
the fule. Apparently the. existing transitional -provisions have not proven adequate. for Y'[hlS
purpose. The proposed time extensions for filing of applications for permits and permit -
modrflcatlons for facﬂltres existing before the effective date should be extended to give 1ndustry
adequate time to prepare proper apphcatrons and to give the operators time to work with the :
Division to develop templates that will assist in preparmg their applications and assrst the
Division in processing those applrcatlons (Testimony of Mr. Jones, Tr. V1 at 70- 75). .

57.  However, the Division has a need to know the magnltude of the task so that it can

o be plepared to process these permit applrcat1ons and modifications efflcrently (Testimony of Mr.

Jones, Tr Vl at 69 and 74)

: 5'8.' The last sentence of the Division’s proposed Subsection 17.D requires the ’
operatm to bung below-grade tanks existing on the effectrve date into compliance with the

construction specifications of the Pit Rule be accomphshed ‘upon dlscovery that the below- grade‘
* tank does not demonstrate integrity or prior, to any sale or transfer of ownershrp This sentence
s apparently intended to re-state the requirements for retroflttlng non- conformmg tanks as set
~ forth in the DIVISIOH s other proposed amendments. However, it fails to provide that retroﬁttrng

- of non- conformrng tanks described in Paragraph l_l.I_(6). must.be completed within five years
after the effective date, thereby ‘introduclng»an inconsistency. . . | '

59. Accordmgly, the last sentence of proposed Subsectron l7 D should be changed to
read “within the:time provided by applicable provrsrons of Paragraph () or (6) of Subsection I'of
19.15.17.11 NMAC or prior to any transfer of operatron in lieu of the language quoted 1n the-
'1mmed1ately precedmg f1nd1ng : . C

60. The D1v1srons proposed changes to Subsectlons 17. C and 17.D (as modrﬂed ‘
pursuant to F1nd1ng 59) should be. adopted except: that because the amendments adopted by this
order will not be effective before June 16, 2009, provrsrons requiring regrstratlon [w]rthm one
year after June 16, 2008” should be changed to prov1de w1th1n 60 days after [the effectrve date
of the amendments adopted by. thlS order] . :

i
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Conclusions

61.  The Commission concludes that adoption of the proposed amendments (as
modified pursuant to certain of the above and foregoing findings) will protect fresh water, public

health and the environment.

- 62. No party introduced evidence in this case indicating that any of the 'proposed
amendments would implicate waste of oil or gas or correlative rights. Accordingly no findings
regarding prevention of waste or protection of correlative rights are necessary or appropriate in

this case.
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