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WHEREUPON, the f o l l o w i n g proceedings were had a t 

10:21 a.m.: 

CHAIRMAN WROTENBERY: Okay, now l e t me move us t o 

Case 13,187. This i s another rulemaking proceeding on the 

A p p l i c a t i o n of the New Mexico O i l Conservation D i v i s i o n . 

The D i v i s i o n i s seeking amendments t o var i o u s procedural 

r u l e s t h a t were l i s t e d i n the n o t i c e , and I won't read the 

whole c a p t i o n o f the case here, but these changes would 

have statewide a p p l i c a t i o n . 

And Ms. MacQuesten, are you prepared t o present 

the D i v i s i o n ' s proposal? 

MS. MacQUESTEN: Yes, I am. Before I begin, 

though, Ms. Davidson has i n f o r m a t i o n f o r the Commission 

reg a r d i n g t h e n o t i c e provided i n t h i s case. 

CHAIRMAN WROTENBERY: Ex c e l l e n t . 

MS. DAVIDSON: The D i v i s i o n published n o t i c e of 

the proposed Rule on the Commission docket more than 2 0 

days before the hearing date, as r e q u i r e d by 

19.15.14.1201.(B). 

The D i v i s i o n published n o t i c e of the proposed 

Rule i n newspapers of general c i r c u l a t i o n i n the counties 

i n New Mexico a f f e c t e d by the proposed Rule: 

Alamogordo News, Artesia Daily Press, Farmington 

Daily Times, Gallup Independent, Lovington Daily Leader, 

The Observer, Portales News Tribune, Rio Grande Sun, 
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Roswell Daily Record, Raton Range, and Union County Leader. 

The Commission file contains affidavits of 

publication from all but three of those newspapers, showing 

publication of the notice no less than 2 0 days prior to the 

hearing date as required by 19.15.14.1201.(B) NMAC. we are 

still waiting for affidavits of publication from the 

Alamogordo News, the Artesia Daily Press and the Roswell 

Daily Record. 

The D i v i s i o n also published n o t i c e of the 

proposed rulemaking i n the New Mexico R e g i s t e r on August 

29th, 2003. The Commission f i l e contains a copy of t h a t 

n o t i c e . 

I n a d d i t i o n , the A p p l i c a t i o n , the t e x t of the 

proposed Rule and the t e x t of the amendments t o e x i s t i n g 

Rules were posted on the D i v i s i o n website. 

CHAIRMAN WROTENBERY: Thank you, Ms. Davidson. 

Ms. MacQuesten? 

MS. MacQUESTEN: May i t please the Commission, my 

name i s G a i l MacQuesten. I'm the a t t o r n e y f o r the O i l 

Conservation D i v i s i o n . I have one witness i n t h i s case, 

Ms. Florene Davidson. 

We're here today t o ask the Commission t o adopt 

amendments t o the procedural Rules t h a t apply t o D i v i s i o n 

and Commission Hearings. I n support of these amendments, I 

would l i k e t o o f f e r l e g a l argument and testimony. 
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I' d l i k e t o s t a r t w i t h the l e g a l argument. I've 

prepared a s h o r t PowerPoint p r e s e n t a t i o n t h a t o u t l i n e s the 

su b s t a n t i v e changes t h a t we're asking f o r . Then I would 

l i k e t o c a l l Ms. Davidson t o t e s t i f y on the p r a c t i c a l 

e f f e c t of these changes. 

I' d l i k e t o s t a r t w i t h the l e g a l argument. You 

should have before you what has been marked as E x h i b i t 1. 

That's a copy of the proposed amendment, showing t h e 

a d d i t i o n s and s t r i k e o u t s . 

You should also have a hard copy of the 

PowerPoint s l i d e s f o r your convenience. 

The amendments t h a t we are seeking do two t h i n g s . 

There are several amendments t h a t would change how we go 

about Commission and D i v i s i o n Hearings, but t h e r e are also 

many amendments t h a t would simply put i n t o t h e Rules our 

c u r r e n t p r a c t i c e s . 

I ' d l i k e t o s t a r t w i t h the changes t o Rule 12 01. 

12 01 i s the Rule regarding Rulemaking Proceedings, and 

t h e r e are a number of changes t h a t we would make t o t h i s 

Rule. 

The f i r s t change would be t o Section B . ( 1 ) , and 

t h a t i s a change regarding newspaper advertisements. 

C u r r e n t l y we have t o p u b l i s h n o t i c e i n a newspaper of 

general c i r c u l a t i o n i n the counties a f f e c t e d by the 

proposed Rule a t l e a s t 20 days p r i o r t o the rulemaking 
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proceeding. So i f we have a r u l e t h a t a f f e c t s a l l the 

counties i n New Mexico, such as the Rule we're hearing 

today, we must a d v e r t i s e i n a county paper i n each county 

w i t h o i l and gas production. For our proceeding today, f o r 

example, we a d v e r t i s e d i n 11 county papers. 

What we propose i s t o change the procedure where 

a proposed r u l e has an impact statewide. I n t h a t 

s i t u a t i o n , we ask t h a t we a d v e r t i s e i n a newspaper of 

general c i r c u l a t i o n i n the s t a t e , r a t h e r than i n each 

i n d i v i d u a l county. 

So using today's proceeding as an example, we 

would a d v e r t i s e i n one paper r a t h e r than 11. We would not 

change the procedure i f the rulemaking i n question a f f e c t e d 

o n l y a p a r t i c u l a r area of the s t a t e . I n t h a t s i t u a t i o n we 

would a d v e r t i s e i n those counties a f f e c t e d . So t h i s change 

would only a f f e c t rulemaking proceedings of statewide 

a p p l i c a t i o n . 

I ' d l i k e t o p o i n t out a t t h i s p o i n t t h a t t h i s 

proposed change, w h i l e i t shows up i n Rule 1201, w i l l show 

up i n s e v e r a l of the other Rule amendments t h a t we're 

suggesting today. 

The second change t o 1201 i s i n B.(2). C u r r e n t l y 

we p u b l i s h n o t i c e of proposed r u l e changes on the 

Commission docket and send the docket t o a l l who have 

requested such n o t i c e . The change would i n d i c a t e t h a t we 
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w i l l p u b l i s h on the a p p l i c a b l e docket, because sometimes 

rulemaking proceedings are done by the D i v i s i o n . Also, i t 

would c l a r i f y t h a t we can send the docket t o those p a r t i e s 

who are i n t e r e s t e d i n r e c e i v i n g copies of the docket by 

e l e c t r o n i c m a i l . 

The t h i r d change i s t o B.(3). C u r r e n t l y we 

a d v e r t i s e i n the New Mexico Regis ter, which i s a 

requirement of s t a t u t e , S tatute Section 14-4-7.1.(B). But 

t h a t requirement doesn't appear i n our Rules, and i t i s 

unclear when t h a t advertisement has t o occur. So we 

propose t o put t h i s requirement i n t o our Rules reg a r d i n g 

n o t i c e and set a time l i m i t . We are suggesting t h a t we 

p u b l i s h a t l e a s t 10 days p r i o r t o the hearing. 

The next change i s t o B.(4). We would propose 

adding a p r o v i s i o n t h a t we w i l l post a p p l i c a t i o n s f o r 

rulemaking t o our website. 

The next change i s t o Section C of 12 01. 

C u r r e n t l y e i t h e r the D i v i s i o n or the Commission may hear a 

rulemaking proceeding. We are suggesting t h a t we put i n t o 

our Rules our c u r r e n t p r a c t i c e , which i s t h a t r u l e s of 

statewide a p p l i c a t i o n are heard by the Commission, unless 

the D i v i s i o n D i r e c t o r d i r e c t s otherwise. 

The f i n a l p r o v i s i o n t h a t we would add t o 1201 

would be t o simply c l a r i f y t h a t these rulemaking procedures 

set out i n 1201 don't apply t o s p e c i a l pool r u l e s , which we 
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consider t o be a d j u d i c a t o r y proceedings. 

The next r u l e t h a t we would propose a change t o 

i s Rule 12 02, which regards Emergency Orders and Rules. A 

l i t t l e background might be h e l p f u l here. 

We have a s t a t u t e t h a t governs Emergency Orders 

and Rules. I t ' s Section 7-2-2 3. I t recognizes two types 

of emergency s i t u a t i o n s . The f i r s t i s t h a t i t allows the 

D i v i s i o n t o shorten the n o t i c e p e r i o d p r i o r t o a hearing i n 

cases of emergency. And the second p r o v i s i o n i t makes i s 

t h a t i t allows r u l e s or orders t o be issued w i t h o u t any 

hearing a t a l l . These orders are only v a l i d f o r 15 days. 

Our c u r r e n t Rule recognizes t h a t we may issue 

r u l e s and orders w i t h o u t a hearing, but i t doesn't c o n t a i n 

any p r o v i s i o n f o r shortening the n o t i c e p e r i o d i n cases of 

emergency. We're suggesting t h a t we add a p r o v i s i o n t o 

t h a t e f f e c t . 

To give an example of when t h i s might be 

necessary, l e t ' s say we have a s i t u a t i o n where the 

Commission or the D i v i s i o n f e e l s t h a t an emergency e x i s t s , 

say f o r s a f e t y reasons, and wants t o order an operator t o 

do something. They can do t h a t w i t h o u t a hearing, but t h a t 

order would only have e f f e c t f o r 15 days. Even i f a t the 

time they issued t h a t order they also set a hearing, they 

wouldn't be able t o hold the hearing i n time t o have t h a t 

new r u l e continue beyond the 15 days. There would be a gap 

STEVEN T. BRENNER, CCR 
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between the 15 days and g e t t i n g a formal, permanent r u l e i n 

place. 

This f i l l s the gap. I t allows us t o shorten t h a t 

n o t i c e procedure i n emergency s i t u a t i o n s i n order t o 

conduct a hearing on short n o t i c e i n emergencies and get 

permanent orders i n t o place. 

The next change would be t o Rule 12 04, 

P u b l i c a t i o n of Notice of Hearing. The c u r r e n t Rule 

provides t h a t the D i v i s i o n must p u b l i s h n o t i c e i n a 

newspaper of general c i r c u l a t i o n i n the a f f e c t e d c o u n t i e s . 

This a p p l i e s t o a d j u d i c a t o r y proceedings, as w e l l as 

rulemaking, which we've already discussed. 

We propose several changes t o the n o t i c e 

procedure here. For a l l hearings, we would r e q u i r e n o t i c e 

be posted on our D i v i s i o n website, and we would al s o 

r e q u i r e t h a t n o t i c e be made by m a i l or e-mail t o those who 

requested n o t i c e of our procedures. 

For Commission Hearings we would add the 

requirement of newspaper p u b l i c a t i o n , and again we're 

suggesting t h a t the newspaper p u b l i c a t i o n be i n the county 

papers i f the procedure of the a p p l i c a t i o n has a p p l i c a t i o n 

only t o p a r t i c u l a r counties, or p u b l i c a t i o n i n a newspaper 

of statewide c i r c u l a t i o n i f the a p p l i c a t i o n has statewide 

i m p l i c a t i o n s . 

One important t h i n g t o note about t h i s proposal 
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i s t h a t i t does make an important change. Under t h i s 

amendment the Division would no longer publish notice of 

adjudicatory proceedings before the OCD i n newspapers. As 

y o u ' l l see i n l a t e r proposed amendments, the applicant 

i t s e l f may need to publish i n the newspaper f o r c e r t a i n 

adjudicatory hearings, but i t would not be the OCD's 

r e s p o n s i b i l i t y under the amendments. 

The next change i s to Rule 1205 regarding the 

Contents of Notice of Hearing. Our current Rules provide 

t h a t f o r every notice of hearing except those of statewide 

appl i c a t i o n , the notice s h a l l specify or generally describe 

the common sources of supply that may be affected i f the 

application i s granted. That requirement makes sense i n 

some si t u a t i o n s but not i n others. 

Our proposal i s to amend the r u l e t o set out what 

information i s needed fo r spec i f i c types of hearings. So 

fo r special pool rules, nonstandard u n i t s , unorthodox 

locations and allowables we would ask th a t the application 

specify each common pool — each pool or common source of 

supply. For compulsory pooling or u n i t i z a t i o n cases, we 

would ask that the legal description of the spacing u n i t or 

area be provided. And for other hearings, th a t the 

applicant reasonably the subject matter. 

The next proposed change i s to 12 07, Notice 

Requirements. There are several changes to t h i s Rule. 

STEVEN T. BRENNER, CCR 
(505) 989-9317 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

13 

I've broken i t down i n t o several s l i d e s . The f i r s t changes 

are t o subsection A.(1), the Compulsory Pooling and 

S t a t u t o r y U n i t i z a t i o n s e c t i o n . 

The f i r s t t h i n g we wanted t o do was change 

subsection ( a ) , or subparagraph ( a ) , t o c l a r i f y who i s an 

owner of an i n t e r e s t i n a mineral e s t a t e who needs t o be 

n o t i f i e d . This adds language saying t h a t t he owner of an 

i n t e r e s t i n the mineral estate "of any p o r t i o n of the lands 

proposed t o be pooled or u n i t i z e d " . 

And the second change t o A.(1) occurs i n 

subparagraph ( b ) , and t h i s regards the a l t e r n a t e procedure 

t h a t ' s a v a i l a b l e f o r some compulsory p o o l i n g and s t a t u t o r y 

u n i t i z a t i o n cases. 

C u r r e n t l y we have an a l t e r n a t e procedure i n place 

where t h e a p p l i c a n t i s unable t o l o c a t e a l l t h e owners of 

i n t e r e s t t o be pooled and the a p p l i c a t i o n i s unopposed by 

those l o c a t e d . I n t h a t s i t u a t i o n , the a p p l i c a t i o n may be 

f i l e d c o n t a i n i n g a l l the i n f o r m a t i o n t h a t ' s necessary f o r 

the Hearing Examiner t o make the d e c i s i o n , and the d e c i s i o n 

i s made o f t e n w i t h o u t f u r t h e r hearing. 

We propose t o make a change. And I ' d l i k e t o 

p o i n t out on t h i s proposal t h a t the language t h a t we're 

proposing i s the language i n E x h i b i t 1 t h a t you have before 

you today and not the language i n the e x h i b i t t h a t was 

attached t o the A p p l i c a t i o n , because we d i d f i n d t h a t we 
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needed t o make a s l i g h t change t o t h a t language. 

What we're proposing i s t h a t we all o w t h i s 

a l t e r n a t e procedure i n a l l compulsory p o o l i n g and s t a t u t o r y 

u n i t i z a t i o n cases t h a t are unopposed. That includes cases 

t h a t are unopposed where some of the owners have not been 

l o c a t e d . 

COMMISSIONER LEE: I l i k e t h i s one. 

MS. MacQUESTEN: And j u s t one more change on the 

a l t e r n a t e procedure. The cu r r e n t Rule r e q u i r e s g e o l o g i c a l 

maps, g e o l o g i c a l and engineering assessments of r i s k and 

proposed r i s k penalty. That i n f o r m a t i o n went t o the r i s k 

p e n a l t y . 

The Commission changed the r u l e s r e g a r d i n g r i s k 

p e n a l t y . I t ' s now p a r t of the Rules themselves, so t h a t 

proof no longer needs t o be o f f e r e d . So we're suggesting 

t h a t t h a t i n f o r m a t i o n be deleted from the a l t e r n a t e 

procedure. 

The next change t o 1207 deals w i t h Surface 

Commingling. The n o t i c e p r o v i s i o n s regarding surface 

commingling cases are already set out i n 19.15.5.303. So 

our suggestion i s t h a t we simply r e f e r t o t h a t s e c t i o n i n 

our n o t i c e p r o v i s i o n s and l e t people know t h a t t h a t ' s where 

they need t o look t o see the n o t i c e requirements. 

The next change i s t o Section B of 1207. We're 

suggesting t h a t the a p p l i c a n t s may provide n o t i c e by 
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publ i c a t i o n i f they're unable to locate a l l i n t e r e s t owners 

a f t e r the exercise of reasonable diligence. I n t h i s case 

we ask them t o do the legal advertising, not the Division. 

They would then provide us with a copy of the legal 

advertisement. 

And the type of newspaper advertisement f o r them 

would be the same that we're proposing f o r those s i t u a t i o n s 

where the Division does the legal advertising. They could 

use a newspaper of general c i r c u l a t i o n i n the county or 

counties i f the application has only county implications. 

But i f i t ' s a statewide application, they would be able to 

use a newspaper of general c i r c u l a t i o n i n the state. 

The next proposed change i s t o 1208, Pleadings: 

Copies and Prehearing Statements, and t h i s change i s 

regarding the use of prehearing statements. I t changes the 

time f o r f i l i n g prehearing statements and who needs t o f i l e 

them. Prehearing statements would be required from parties 

t o adjudicatory proceedings who intend t o present evidence 

i n the case. They would need to serve the prehearing 

statements on opposing counsel, and the f i l i n g and service 

would take place at least four days before the hearing. 

The current r u l e provides f o r three days before the 

hearing. 

As a p r a c t i c a l matter, with our hearings set on 

Thursdays, t h i s would mean that the prehearing statements 
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would need t o be f i l e d on the preceding Friday. I t gives 

the p a r t i e s a l i t t l e more time t o review t h a t i n f o r m a t i o n 

and prepare t h e i r case. 

Rule 1209, Continuance of Hearing Without New 

Service. The c u r r e n t Rule contains the f o l l o w i n g language: 

I t says, " I n the event of any continuance, a statement 

t h e r e o f s h a l l be made i n the record of the hearing t h a t i s 

continued." 

This language has been i n t e r p r e t e d as r e q u i r i n g a 

t r a n s c r i p t of continuance announcements. So i f the Hearing 

Examiner has f i v e cases on the docket t h a t have been 

continued, he goes on the record and announces a l l of the 

continuance. That i n f o r m a t i o n i s then t r a n s c r i b e d and 

l a t e r i t ' s imaged i n t o our imaging system. 

We're asking t o remove t h a t language. The 

continuance i s noted on a docket when the case i s r e s e t , 

and we don't f e e l i t ' s necessary t o make a t r a n s c r i b e d 

r e c o r d of each continuance. 

I ' d l i k e t o p o i n t out, the Commission a c t u a l l y 

made t h i s change i n an order adopted on May 15th of t h i s 

year, but n o t i c e of t h a t proposed adoption was not 

published i n the New Mexico Reg i s t e r as r e q u i r e d by 

s t a t u t e , so we are back before the Commission asking t h a t 

we adopt i t again and make t h a t permanent. 

And the l a s t change we have i s t o 1221, Copies of 
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Commission and D i v i s i o n Orders. And i n t h i s change we 

simply want t o c l a r i f y who should receive copies of orders. 

And the c l a r i f i c a t i o n i s t h a t copies should go t o the 

Ap p l i c a n t and t o each person who enters an appearance, i n 

person or by a t t o r n e y . And by t h a t we mean anyone who 

f i l e s a pleading or n o t i c e of appearance i n a case, or who 

enters an appearance a t the hearing. 

Are t h e r e any questions from the Commission about 

the proposed changes? 

COMMISSIONER BAILEY: Just one. The very f i r s t 

one, 1201, Rulemaking Proceedings, p o r t i o n C, " I f the r u l e 

proposed t o be adopted, mended or rescinded i s of statewide 

a p p l i c a t i o n , the hearing s h a l l be conducted before t he 

commission i n the f i r s t instance unless the d i v i s i o n 

d i r e c t o r otherwise d i r e c t s . " That i s r e f l e c t i v e of the O i l 

and Gas Act, i s n ' t i t ? 

MS. MacQUESTEN: I be l i e v e so, but I would have 

t o double-check. I'm not sure. 

COMMISSIONER BAILEY: Okay, I was j u s t wanting t o 

con f i r m t h a t i f anybody questions why the D i r e c t o r would 

not set a l l rulemaking before the Commission, t h a t t h e r e 

was some s o r t of s t a t u t o r y — 

MS. MacQUESTEN: Well, c u r r e n t l y — 

COMMISSIONER BAILEY: — precedent. 

MS. MacQUESTEN: — we're — e i t h e r t he 
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Commission or the D i v i s i o n may conduct rulemaking 

proceedings. What we wanted t o c l a r i f y was t h a t where the 

r u l e has statewide a p p l i c a t i o n , we thought i t should be the 

Commission doing t h a t rulemaking, r a t h e r than the D i v i s i o n . 

COMMISSIONER BAILEY: I j u s t wanted c o n f i r m a t i o n 

of t h a t . I have no problem w i t h i t . 

CHAIRMAN WROTENBERY: Of course, t h a t i s our 

p r a c t i c e — 

MS. MacQUESTEN: I t i s the p r a c t i c e — 

CHAIRMAN WROTENBERY: — t h a t statewide r u l e s 

come before the Commission. The s t a t u t e does g i v e the 

D i v i s i o n D i r e c t o r a u t h o r i t y t o adopt those r u l e s , but our 

p r a c t i c e and preference i s t o b r i n g those matters before 

the Commission. 

COMMISSIONER LEE: I s t h a t necessary or — 

CHAIRMAN WROTENBERY: I t ' s not necessary under 

the S t a t u t e , but I t h i n k i t i s the wise course when we're 

t a l k i n g about p o l i c y matters of statewide concern, t h a t the 

Commission consider the matter. 

COMMISSIONER LEE: But the D i r e c t o r of OCD s t i l l 

have a u t h o r i t y t o make r u l e h e r s e l f . 

CHAIRMAN WROTENBERY: Yes. 

COMMISSIONER LEE: Good. 

CHAIRMAN WROTENBERY: And ther e may be some 

unusual circumstance where some a c t i o n would need t o be 
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taken q u i c k l y or under some other s p e c i a l circumstance 

where the D i v i s i o n D i r e c t o r should have t h a t a u t h o r i t y t o 

ac t , but t h i s proposal would j u s t express the general 

preference and p r a c t i c e of b r i n g i n g statewide r u l e s t o the 

Commission. 

COMMISSIONER BAILEY: That's f i n e . 

MS. MacQUESTEN: Thank you, then. I would move 

f o r the admission of E x h i b i t 1, the proposed amendments. 

CHAIRMAN WROTENBERY: I don't hear any o b j e c t i o n , 

so OCD E x h i b i t 1 i s admitted i n t o evidence. 

MS. MacQUESTEN: And I would c a l l Florene 

Davidson as a witness. 

CHAIRMAN WROTENBERY: Ms. Davidson, would you 

mind changing chairs? 

Don't be too hard on her. 

(Thereupon, the witness was sworn.) 

FLORENE DAVIDSON, 

the witness h e r e i n , a f t e r having been f i r s t d u l y sworn upon 

her oath, was examined and t e s t i f i e d as f o l l o w s : 

DIRECT EXAMINATION 

BY MS. MacQUESTEN: 

Q. Would you s t a t e your name f o r the record? 

A. Florene Davidson. 

Q. And where do you work? 

A. O i l Conservation D i v i s i o n i n Santa Fe. 
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Q. How long have you been employed w i t h the OCD? 

A. Forty-one years. 

Q. And i n those 41 years, have you ever been c a l l e d 

upon t o be a witness i n a case before the Commission? 

A. Not the main witness. I have done l i t t l e b i t s , 

but not the main witness. 

Q. And you're l o o k i n g forward t o being a witness 

today? 

A. Not r e a l l y . 

CHAIRMAN WROTENBERY: She's honest. 

THE WITNESS: I've sworn. 

Q. (By Ms. MacQuesten) What i s your t i t l e ? 

A. I'm S t a f f S p e c i a l i s t . 

Q. And do your d u t i e s as S t a f f S p e c i a l i s t i n c l u d e 

overseeing the n o t i c e and advertisement of D i v i s i o n and 

Commission proceedings? 

A. Yes, they do. 

Q. I ' d l i k e t o ask you some questions about the 

newspaper advertisements f o r those proceedings. Now, 

c u r r e n t l y we a d v e r t i s e a l l hearings i n newspapers of 

general c i r c u l a t i o n i n the a f f e c t e d counties? 

A. That's r i g h t . 

Q. And t h a t a p p l i e s t o both Commission Hearings and 

D i v i s i o n Hearings? 

A. Yes. 
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Q. I f a hearing has statewide a p p l i c a t i o n , how many-

newspapers do you need t o a d v e r t i s e in? 

A. Eleven, t h a t ' s a l l the producing c o u n t i e s . 

Q. How do you go about n o t i f y i n g those papers t h a t 

you have an advertisement you need published? 

A. A f t e r the a p p l i c a t i o n s are received, we make the 

a d v e r t i s i n g i n one format, and we fax those advertisements 

t o each newspaper t h a t we need t o a d v e r t i s e i n . 

Q. A f t e r the advertisements have been published, do 

you then c o l l e c t the a f f i d a v i t s from the newspapers? 

A. Yes, we send a cover l e t t e r asking f o r them t o 

send the a f f i d a v i t t o us as soon as p o s s i b l e . 

Q. And i f the proceeding i s a rulemaking proceeding, 

as opposed t o an a d j u d i c a t o r y proceeding, you have t o then 

make sure t h a t the p u b l i c a t i o n occurred 2 0 days before the 

hearing? 

A. Correct. 

Q. How soon a f t e r a newspaper receives a fax t e l l i n g 

them they need t o a d v e r t i s e something do they a c t u a l l y put 

i t i n the newspaper? 

A. I n most of the papers — Most of the papers are 

d a i l y papers, and they p u b l i s h w i t h i n two t o t h r e e days of 

r e c e i v i n g the fax. 

There are two weekly newspapers and one b i ­

weekly, and i t takes them sometimes as long as seven or 
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e i g h t days t o p u b l i s h a f t e r they receive the fax. 

Q. And how long a f t e r the advertisement i s published 

do you receive the a f f i d a v i t of p u b l i c a t i o n ? 

A. That v a r i e s . I t can be anywhere from f i v e t o s i x 

days a l l the way up t o 29 days. 

Q. So you may not know, even on the date of the 

hearing, whether you've met the 20-day n o t i c e requirement? 

A. That's r i g h t . 

Q. And i n f a c t f o r t h i s hearing, d i d I hear you say 

we have not y e t received the a f f i d a v i t from t h r e e papers? 

A. That's r i g h t . 

Q. When was the fax sent t o those papers t e l l i n g 

them we wanted t o advertisement placed? 

A. We sent the faxes t o a l l papers on October 31st. 

Q. How much does i t cost t o run a l e g a l 

advertisement f o r hearing? 

A. That v a r i e s also. We have — 

Q. Does i t vary according t o the l e n g t h of the 

advertisement? 

A. According t o the length of the a d v e r t i s i n g . I 

d i d t r y t o do some research on t h i s , and — f o r about the 

l a s t couple of months, the hearings f o r the l a s t couple of 

months, and I found t h a t t h a t v a r i e d a l l the way up from 

$300, $350, t o — there was one f o r $700. 

Q. Okay. 
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A. So i t depends on the l e n g t h of the ads, yes. 

Q. Now, those were a d j u d i c a t o r y hearings t h a t you 

were l o o k i n g at? 

A. Right. 

Q. Okay. For the rulemaking proceedings — Well, 

l e t me back up. The cost f o r a l e g a l advertisement i s set 

by s t a t u t e or r u l e , i s i t not? 

A. I t ' s a General Service Department r u l e , yes, and 

i t i s set . 

Q. And i t ' s set a t what? 

A. F o r t y - f o u r cents a l i n e . 

Q. A l i n e , a l l r i g h t . And are t h e r e a d d i t i o n a l 

costs t h a t are added t o that ? 

A. Some newspapers do add a d d i t i o n a l costs. They 

charge us f o r an a f f i d a v i t , and t h a t can be a l l the way 

from f i v e d o l l a r s t o 10 d o l l a r s . Not a l l newspapers t o , 

but some do charge us. 

Q. Okay. Now t h i n k i n g of rulemaking proceedings i n 

p a r t i c u l a r , d i d you do a cost comparison f o r how much i t 

costs t o put newspaper advertisements on t h a t November p i t -

r u l e hearing? 

A. Yes. 

Q. Now, t h a t was a r u l e w i t h a statewide 

a p p l i c a t i o n , so you advertised i t i n the 11 county papers? 

A. Right. 
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Q. How much d i d t h a t cost? And t h a t ' s j u s t f o r the 

November hearing, t h a t ' s not f o r the other advertisements 

t h a t were done f o r the p i t - r u l e hearing, r i g h t ? 

A. Right, and the t o t a l cost was $796.52. 

Q. Do you know how much it would cost to advertise 

the pit-rule hearing in only the Albuquerque Journal? 

A. We put a c a l l i n t o the Albuquerque J o u r n a l t o do 

some research on t h a t and have not heard from them y e t . I 

d i d check a l l of the newspapers t h a t we sent the p i t - r u l e 

a p p l i c a t i o n t o , advertisement t o , and the most c o s t l y of 

those was about $89. I can't imagine t h a t the Albuquerque 

paper would be any more than t h a t , but i t could run t h a t 

much. 

Q. Did t h a t $89 include both the cost per l i n e and 

any a d d i t i o n a l charges — 

A. Yes, i t d i d . 

Q. — t h a t the paper had? 

Let's t a l k about newspaper advertisements f o r 

a d j u d i c a t o r y hearings. C u r r e n t l y the OCD i s re s p o n s i b l e 

f o r those advertisements; i s t h a t true? 

A. Yes, t h a t ' s t r u e . 

Q. And we're proposing t h a t we only do ads f o r 

Commission Hearings? 

A. Right. 

Q. So l e t ' s t a l k about the cost of doing D i v i s i o n 
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Hearings. How o f t e n do we c u r r e n t l y run ads f o r 

a d j u d i c a t o r y hearings? 

A. Every two weeks. 

Q. And how many d i f f e r e n t ads do you submit each 

two-week p e r i o d , as a general r u l e ? 

A. That v a r i e s . We — Generally, i t ' s anywhere from 

t h r e e t o f i v e newspapers we have t o a d v e r t i s e i n . 

Q. And how many ads would t h a t include? 

A. That includes — Of course t h a t again v a r i e s , but 

i t ' s — normally i t ' s probably around s i x t o e i g h t , maybe 

10 cases, new cases. 

Q. And before, you were t e s t i f y i n g about how much 

the OCD spends on a d v e r t i s i n g on a d j u d i c a t o r y cases? 

A. Right. 

Q. You looked a t how many time periods? 

A. I looked a t the past two months, October and 

November, and discovered t h a t i t was anywhere from $3 00 t o 

— I t h i n k I s a i d $700 a w h i l e ago. I t ' s up t o $500. 

Q. I s t h a t per month or per each two-week period? 

A. Per each two-week p e r i o d , per each hearing. 

Q. Let's move on t o t r a n s c r i p t s on continuances. Do 

your j o b d u t i e s include approving payment f o r hearing 

t r a n s c r i p t s ? 

A. Yes. 

Q. Does t h a t include the t r a n s c r i p t s t h a t are done 
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on continuances? 

A. Yes. 

Q. Could you describe how those continuances are 

recorded by the Hearing Examiner? 

A. The Hearing Examiner, I b e l i e v e a t the beginning 

of each hearing, c a l l s f o r continuances, gives the 

continuances t h a t they are aware o f , and those are a l l put 

i n one t r a n s c r i p t , I b e l i e v e . 

Q. So the r e i s n ' t a separate t r a n s c r i p t made i n each 

case r e c o r d i n g a continuance? 

A. No. 

Q. There's one t r a n s c r i p t made w i t h a l l of the 

continuances — 

A. Right. 

Q. — i d e n t i f i e d ? 

A. Right. 

Q. What i s the t y p i c a l cost f o r such a t r a n s c r i p t ? 

A. I t g e n e r a l l y i s a — i t ' s a s h o r t t r a n s c r i p t , of 

course, f o u r t o f i v e pages. I t ' s about $18.75. 

Q. What happens a f t e r t h a t t r a n s c r i p t i s made? I s 

i t imaged? 

A. I t i s copied and i t i s imaged. An image i s put 

i n each case f i l e . 

Q. So a separate image i s done f o r each case — 

A. Right. 
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Q. — l i s t e d ? 

A. Right. 

Q. So i f s i x cases were continued, t h a t document 

would be imaged s i x times? 

A. That's c o r r e c t . 

Q. Now, i f a case i s continued i s t h a t noted on the 

docket? 

A. I t i s noted on the docket, yes. 

Q. So even i f we d i d n ' t have a t r a n s c r i p t of the 

continuance, the f a c t t h a t the case was continued would 

s t i l l be i n the record? 

A. Right, because a copy of t h a t docket page showing 

t h a t p a r t i c u l a r case i s imaged f o r each case. 

Q. A l l r i g h t . Ms. Davidson, I ' d l i k e t o ask you 

very b r i e f l y about some of the other changes we're 

proposing. And my understanding i s t h a t these changes put 

i n t o the Rules our c u r r e n t p r a c t i c e so I ' d ask you, as we 

go through these, i f I'm wrong about t h a t and these changes 

don't r e f l e c t our c u r r e n t p r a c t i c e , t o please l e t us know. 

A. Okay. 

Q. The changes regarding the dockets. C u r r e n t l y we 

prepare separate dockets f o r the Commission and f o r the 

D i v i s i o n ; i s t h a t true? 

A. Yes. 

Q. And we send those dockets t o a l l p a r t i e s who've 
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requested a copy? 

A. That's r i g h t . 

Q. How do we send them, by m a i l or e-mail? 

A. Well both r i g h t now, mainly by e-mail. 

Q. Did we used t o send them only by one means? 

A. We only mailed them, yes. 

Q. At the time when we were m a i l i n g them only , how 

many were sent out? 

A. I don't remember the exact f i g u r e . I t was 

between 300 and 360. Closer t o 360, I b e l i e v e . 

Q. When we s t a r t e d t o use e-mail as an o p t i o n , how 

many — Do you know how many are sent by e-mail now? 

A. I do know how many. S i x t y - e i g h t . 

Q. S i x t y - e i g h t ? 

A. Uh-huh. 

Q. And how many by s n a i l mail? 

A. F i f t e e n . 

Q. A l l r i g h t . So the numbers of dockets t h a t we're 

sending out a t a l l has reduced — 

A. Right. 

Q. — considerably. Do you have any idea why? 

A. I b e l i e v e t h a t ' s because we are p u t t i n g them on 

our website, and when we decided t h a t we were going t o send 

most of them by e-mail instead of m a i l i n g them, we advised 

people t h a t they were on the website, and I t h i n k t h a t was 
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the reason, i t was easy t o get them o f f of the website. 

Q. For those people who s t i l l want i n d i v i d u a l 

n o t i f i c a t i o n of the dockets, do more p r e f e r e-mail than 

mail? 

A. Yes. 

Q. But ma i l i s s t i l l an option? 

A. M a i l i s s t i l l an o p t i o n , yes. 

Q. Let me ask you about p u b l i c a t i o n of rulemaking 

proceedings i n the New Mexico R e g i s t e r . I s t h a t done 

c u r r e n t l y ? 

A. Yes, i t i s . 

Q. How o f t e n i s the Reg i s t e r published? 

A. I t h i n k i t ' s once a month. I'm not e x a c t l y sure. 

Q. A l l r i g h t , i t ' s not a weekly — 

A. No. 

Q. — thing? 

A. No. 

Q. We'd have t o check on t h a t . 

A. Right. 

Q. But we d i d n ' t have a r u l e i n place r e g a r d i n g when 

we needed t o p u b l i s h i n the r e g i s t e r ; i s t h a t r i g h t ? 

A. We do not. 

Q. A l l r i g h t . And the proposed Rule r e q u i r e s 

p u b l i c a t i o n a t l e a s t ten days before the hearing? 

A. Yes. 
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Q. We c u r r e n t l y p u b l i s h bur rulemaking proceedings 

on our website; i s t h a t true? 

A. That's t r u e . 

Q. And t h a t ' s something t h a t ' s f a i r l y recent? 

A. Right. 

Q. And i t i s n ' t — i t hasn't been an o f f i c i a l 

requirement? 

A. Right. 

Q. And the new Rule would make i t an o f f i c i a l 

requirement and set a time f o r doing so? 

A. Yes. 

Q. And f i n a l l y on m a i l i n g copies, are you th e person 

r e s p o n s i b l e f o r m a i l i n g copies of Commission and D i v i s i o n 

orders? 

A. Yes. 

Q. And you c u r r e n t l y m a i l those orders t o a l l 

p a r t i e s who have appeared i n the case? 

A. Right. 

Q. But we had no d e f i n i t i o n of what i t meant t o 

appear i n a case; i s t h a t r i g h t ? 

A. That's c o r r e c t . 

Q. So t h i s r u l e would supply t h a t d e f i n i t i o n ? 

A. Yes. 

MS. MacQUESTEN: Thank you, I have no other 

questions. 
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CHAIRMAN WROTENBERY: Commissioners, any 

questions of Ms. Davidson? 

COMMISSIONER LEE: Let me t h i n k . 

CHAIRMAN WROTENBERY: No questions. Thank you 

very much f o r your testimony, Ms. Davidson. 

MS. MacQUESTEN: Unless the Commission has other 

questions, t h a t concludes our p r e s e n t a t i o n . 

CHAIRMAN WROTENBERY: Thank you, Ms. MacQuesten. 

I don't b e l i e v e there's anybody else here who wants t o make 

a comment on t h i s proposal, but I d i d see t h a t i n t he 

notebook we had a copy of some comments we received from 

the New Mexico O i l and Gas Asso c i a t i o n on the proposed 

Rule, so we w i l l i n c orporate those comments i n t o the record 

of t h i s proceeding. 

I n o t i c e t h a t NMOGA has no o b j e c t i o n s t o the 

proposed r u l e s except f o r the changes t o Rule 1208, and 

they have s p e c i f i c suggestions t h e r e . Would you mind 

commenting on those, Ms. MacQuesten? 

MS. MacQUESTEN: I be l i e v e t h e i r suggestion was 

t o r e q u i r e prehearing statements t o be f i l e d sooner r a t h e r 

than l a t e r . We were changing — The c u r r e n t Rule says 

t h r e e days, we were proposing t h a t i t be f o u r days, and 

NMOGA wanted i t t o be even f u r t h e r out, and I can't r e c a l l 

a t t h i s — 

CHAIRMAN WROTENBERY: I t h i n k I saw seven days, 
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although I — 

MS. MacQUESTEN: I be l i e v e you're r i g h t , I t h i n k 

i t was seven business days, which works out t o nine days, 

a t l e a s t , because a weekend would i n t e r r u p t t h a t seven-day 

p e r i o d . 

CHAIRMAN WROTENBERY: Five business days — 

MS. MacQUESTEN: Five business days? 

CHAIRMAN WROTENBERY: — i s what they s a i d , yes. 

MS. MacQUESTEN: My only concern i n i n c r e a s i n g 

the amount of lead time f o r prehearing statements i s t h a t 

our n o t i c e p r o v i s i o n s are r e l a t i v e l y s h o r t , and my concern 

i s t h a t i f someone i s mailed n o t i c e on day 2 0 before t he 

hearing and might not get t h a t n o t i c e u n t i l day 15 before 

the h earing, i f they then have t o f i l e a prehearing 

statement i n a very s h o r t p e r i o d of time, t h a t may work f o r 

some people, but f o r others i t may be d i f f i c u l t f o r them t o 

f i n d an a t t o r n e y , f i g u r e out what t h e i r issues are, f i g u r e 

out who t h e i r witnesses are and t h e i r e x h i b i t s , and get a l l 

t h a t i n f o r m a t i o n i n t o a prehearing statement and f i l e d i n 

time. 

So t h a t ' s my only concern about r e q u i r i n g 

prehearing statements much sooner than the f o u r days t h a t 

we recommended. 

CHAIRMAN WROTENBERY: Okay, NMOGA also proposes 

or requests t h a t the f a i l u r e t o f i l e a prehearing statement 
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bar p a r t i c i p a t i o n i n the proceeding. Do you have any 

thoughts about t h a t request? 

MS. MacQUESTEN: The at t o r n e y i n me loves t h a t 

suggestion, but I'm concerned t h a t i t might be too harsh, 

e s p e c i a l l y i f the — given the s h o r t n o t i c e p r o v i s i o n s t h a t 

we have and the sho r t amount of time the p a r t i e s would have 

t o f i l e t h e i r prehearing statement. 

I am concerned t h a t we would probably end up w i t h 

e i t h e r p r e c l u d i n g people from making t h e i r case, which I 

would be concerned about some due-process concerns t h e r e , 

or merely postponing the case u n t i l an appeal t o the 

Commission. You may hear cases t h a t people weren't allowed 

t o make a t the D i v i s i o n l e v e l . 

CHAIRMAN WROTENBERY: Thank you. 

Mr. Brooks, i s t h e r e anything e l s e we need t o 

cover, then, today on t h i s — 

MR. BROOKS: Well, I have one question t h a t — 

CHAIRMAN WROTENBERY: — p a r t i c u l a r proceeding? 

MR. BROOKS: — and I d i d not b r i n g the d r a f t s of 

the Rules themselves down here. 

CHAIRMAN WROTENBERY: That's E x h i b i t 1. 

MR. BROOKS: Thank you. Okay, t h e r e seems t o 

be — I b e l i e v e the Rule was c o r r e c t l y s t a t e d by the 

D i v i s i o n counsel, and t h i s i s not something t h a t i s a 

change as I b e l i e v e the Rule i s s t a t e d c u r r e n t l y . I d i d 
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not r e a l i z e t h a t i n 1207.A.(1) t h a t the expedited procedure 

a p p l i e d t o s t a t u t o r y u n i t i z a t i o n proceedings, and I r e a l l y 

don't t h i n k i t ' s appropriate f o r a p p l i c a t i o n . I t h i n k the 

su b s t a n t i v e t h i n g s t h a t you have t o f i l e are not the 

ap p r o p r i a t e t h i n g s t h a t you need i n a s t a t u t o r y u n i t i z a t i o n 

proceeding. 

But t h i s i s not an in a d v e r t e n t change t h a t ' s 

being introduced by t h i s amendment, i t ' s something t h a t i s 

i n t he Rule the way i t i s w r i t t e n because of the c a p t i o n of 

subsection — of paragraph 1 i n the s u b d i v i s i o n s . But i n 

terms of the Commission when they go t o r e w r i t e i t , they 

may want t o consider whether or not i t should be made c l e a r 

t h a t the 1207.A.(1).(b) procedure i s r e a l l y f o r compulsory 

p o o l i n g proceedings and may not be app r o p r i a t e f o r 

s t a t u t o r y u n i t i z a t i o n proceedings. 

MS. MacQUESTEN: Mr. Brooks, I agree w i t h you. I 

t h i n k t h a t t he o r i g i n a l language i n A.(1).(b) d i d l i m i t i t 

t o p o o l i n g cases, and when t h a t language was d e l e t e d i t 

opened i t up t o the p o s s i b i l i t y of applying t o the 

u n i t i z a t i o n cases, and I don't t h i n k t h a t was the i n t e n t . 

MR. BROOKS: Well, since I was the o r i g i n a l 

draftsman of the f i r s t d r a f t of t h i s , i t may be another 

mistake t h a t I made. But i f i t i s , I s t i l l need t o c o r r e c t 

i t , so I t h i n k we've got something the Commission should 

consider. 

STEVEN T. BRENNER, CCR 
(505) 989-9317 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

35 

CHAIRMAN WROTENBERY: I t h i n k t h a t ' s something we 

should do i n — 

MR. BROOKS: Yes — 

CHAIRMAN WROTENBERY: — our a c t i o n on the — 

MR. BROOKS: — e x a c t l y . 

CHAIRMAN WROTENBERY: — on the proposal. 

Anything el s e , Mr. Brooks? 

MR. BROOKS: No. 

CHAIRMAN WROTENBERY: Okay, then we w i l l take 

t h i s case — Oh, I'm sorry? 

MS. McGRAW: Madame Chair, members of the 

Commission, I'm Kate McGraw from R.W. Byram, and I may not 

have a based — commented on, but I d i d want t o make sure 

t h a t t he changes t o Rule 1221 d i d not preclude the D i v i s i o n 

from sharing the Commission and D i v i s i o n Orders w i t h R.W. 

Byram, as i t has i n the past. I don't know what the 

p r a c t i c e i s , the p r a c t i c a l way t h a t those get shared, but I 

wanted t o make sure t h a t the changes i n the r u l e d i d n ' t 

preclude t h a t . 

CHAIRMAN WROTENBERY: I don't b e l i e v e we're 

i n t e n d i n g t o make any change i n t h a t procedure. 

MS. MacQUESTEN: No, th e r e was no i n t e n t t o 

change t h a t procedure. That procedure i s n ' t p a r t of the 

c u r r e n t Rule and wasn't accounted f o r i n the amendments, 

but t h e r e was no i n t e n t t o change the c u r r e n t p r a c t i c e . 
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MS. McGRAW: Okay, thank you. 

CHAIRMAN WROTENBERY: Thank you. Any other 

questions or comments? 

Yes. 

MR. BEMIS: John Bemis w i t h the Land O f f i c e . 

J ust f o r my e d i f i c a t i o n more than anything, i s t h e r e a 

paper of general c i r c u l a t i o n i n t h i s state? 

MS. MacQUESTEN: We were t h i n k i n g of the 

Albuquerque Journa l s p e c i f i c a l l y . 

MR. BEMIS: I don't know. And I guess the second 

question would be, i f t h a t i s t r u e , then t h a t would 

supplant any n o t i c e needing t o be i n any of the county 

papers i f i t ' s e s t a b l i s h e d t h a t t h a t paper i s i n 

c i r c u l a t i o n i n a county, somebody could comply w i t h t he 

county t h i n g by, I guess, one paper i f i t ' s the Albuquerque 

Jou rna l. Some of these other papers may g r i p e about t h a t 

from a money standpoint. 

That's the only thought I had on t h a t Rule, as I 

heard you a l l e x p l a i n i t . 

MS. MacQUESTEN: The way the c u r r e n t Rule i s 

i n t e r p r e t e d when the language says t h a t an advertisement 

must be made i n a paper of general c i r c u l a t i o n of the 

county, we look t o the — a s t a t u t e t h a t a l s o deals w i t h 

n o t i c e i n county newspapers, and t h a t was i n t e r p r e t e d t o 

apply s p e c i f i c a l l y t o the county newspaper, and t h a t 

STEVEN T. BRENNER, CCR 
(505) 989-9317 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

37 

wouldn't have p e r m i t t e d us t o simply a d v e r t i s e i n the 

Albuquerque Journa l and say, w e l l , i t goes t o those 

c o u n t i e s , t h e r e f o r e i t ' s good enough. They r e a l l y d i d want 

s p e c i f i c a l l y county newspapers. 

So our change t o our Rules would say county 

papers i f the rulemaking or a p p l i c a t i o n has — impacts only 

a county or only a l o c a l area, but the statewide paper i f 

i t impacts the e n t i r e s t a t e . 

So what I wanted t o say was, i f you have the 

requirement t h a t you p u b l i s h i n county papers, p u b l i c a t i o n 

i n the Jou rna l would not be enough, even under our proposed 

changes. 

CHAIRMAN WROTENBERY: Thank you f o r t h a t 

c l a r i f i c a t i o n . Thank you, John. 

Anything else? 

We'll take Case 13,187 under advisement. And I 

hope we'd be prepared t o act on t h i s one i n our meeting i n 

January. 

MR. BROOKS: I would t h i n k so. 

CHAIRMAN WROTENBERY: Okay, so w e ' l l take a 

very — 

COMMISSIONER LEE: When i n January? 

CHAIRMAN WROTENBERY: We have not set the 

schedule y e t f o r the Commission Hearings next year. We 

w i l l be g e t t i n g a proposed schedule out t o you soon here. 
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We w i l l take j u s t a sh o r t break so we can make 

the changes t o the p i t proposal t h a t we have already 

discussed. 

(Thereupon, these proceedings were concluded a t 

11:05 a.m.) 

* * * 
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