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10: Lori Wrotenbery, NMOCD Director
Carol I.each, EMNRD General Counsel
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FROM: Michael E. Stogner, Hearing Officer/Engineer 777“-
SUBJECT: Division Case No. 12955

DATE: December 20, 2002

Ms. Wrotenbery and Ms. Leach

1 received the two attached draft orders irom Mr. William F. Car, legal
counsel for Yates Petroleum Corporation, and Mr. David K. Brooks, the Division’s
legal counsel. Considering nc technical evidence was presented and, it was my
understanding that both counsels were to provide the Division with a single drait
order that was to be acceptable to both parties. I am providing you both with the two
draft orders, whereby your guidance wi)! be appreciated. Thanks.
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| NEW MEXICO ENERGY, MINERALS and
NATURAL RESOURCES DEPARTMENT

GARY E. JOHNSON ‘ Lori Wrotenbery
Governor Director
Betty Rivera Oil Conservation Division

Cabinet Secretary December 18, 2002

Hon. Michael E. Stogner | \ DEC | g 2002
Division Hearing Examiner

Oil Conservation Division \ \

1220 S. St. Francis Drive TS
Santa Fe, NM 87505 e T

Re: Case No. 12955; Application of the New Mexico Oil Conservation Division
for an Order Requiring Yates Petroleum Corporation to Bring Ninety (90)
Wells into compliance with Rule 201.B, and Assessing Civil Penalties; Lea,
Roosevelt, Chaves and Eddy Counties, New Mexico

Dear Examiner Stogner:
Handed you herewith are (1) draft order in the referenced case prepared by Bill Carr for
Yates Petroleum Corporation, and (2) counter-draft prepared by the undersigned for the

Division as applicant.

Substantive differences between Mr. Carr's proposed draft and mine are indicated on my
proposed draft in bold typeface.

An electronic copy of my draft is also being forwarded to you be email.

Should you have any questions, please call me at (505)-476-3450.

Very truly yours,

T/ K Bonl

David K. Brooks
Assistant General Counsel

cc: William F. Carr
Holland & Hart
P.0.Box 2208
Santa Fe, NM 87504-2208

Qil Conservation Division * 1220 South St. Francié Drive * Santa Fe, New Mexico 87505
Phone: (505) 476-3440 * Fax (505) 476-3462 * http://www.emnrd,.state.nm.us




STATE OF NEW MEXICO -
ENERGY, MINERALS AND NATURAL RESOURCES DEPARTMENT
OIL CONSERVATION DIVISION

IN THE MATTER OF THE HEARING
CALLED BY THE OIL CONSERVATION
DIVISION FOR THE PURPOSE OF
CONSIDERING:

APPLICATION OF THE NEW MEXICO

OIL CONSERVATION DIVISION FOR

. AN ORDER REQUIRING YATES PETROLEUM
CORPORATION TO BRING NINETY (90) WELLS

INTO COMPLIANCE WITH RULE 201.B,

AND ASSESSING APPROPRIATE CIVIL

PENALTIES; LEA, ROOSEVELT, CHAVES

AND EDDY COUNTIES, NEW MEXICO.

CASE NO. 12955
ORDER NO. R-

PROPOSED ORDER OF THE DIVISION OF
YATES PETROLEUM CORPORATION

BY THE DIVISION:

These cases came on for hearing at 8:15 o'clock a. m. on October 24, 2002, at
Santa Fe, New Mexico, before Examiner Michael E. Stogner.

NOW, on this day of December, 2002, the Division Director, having

considered the testimony, the record, and the recommendation of the Examiner, and
being fully advised in the premises,

FINDS THAT:

(1) Due public notice having been given as required by law, the Division has
jurisdiction of these causes and the subject matters thereof.

(2) The New Mexico Oil Conservation Division (“the Division”) seeks an
order requiring Yates Petroleum Corporation (“Yates”) to bring 90 inactive wells
located in Lea, Roosevelt, Chaves and Eddy Counties, New Mexico into compliance
with Division Rule 201.B by either restoring said wells tjo production or beneficial use,
plugging and abandoning said wells or securing Division approval for temporary

abandonment thereof, and seeks civil penalties. The Wf!:lls that are the subject of the
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. Division’s application are identified on Exhibit A to this order that is incorporated into
this order by reference.

(3) At the hearing, the Division and Respondent Yates appeared through legal
counsel and presented a Stipulation and Agreement (“Stipulation and Agreement”)
between the Division and Yates in partial settlement of the issues in this case. The
Stipulation and Agreement is attached as Exhibit B _to this order and is incorporated
herein by reference. This Stipulation and Agreem&@xt_ rovides inter alia as follows:

M,\/,

A. Each of the inactive wells 4 éﬁd each’ ’ﬁ)f the shut-in wells which are the
subject of this case has been inactive for a period of one year plus ninety
days in the sense that (1) there has been no actual production of oil or gas
therefrom during that period, and (2) there has been no injection of fluids
into any such well pursuant to any Division approved injection permit or
order; 0{,’;’;

B. Yates has informed the Division, and the Division does not dispute, that
each of the shut-in wellsfis properly shut-in pursuant to the terms of
Yates’ leases, and that it is’ necessary to retain such wells in shut-in status,

and not to plug and abandon them, in order to maintain the affected leasesﬂ....

in force; oy
C. Yates agreed that it will cause each of the inactive wells (sp‘_éciﬁcally
described on Exhibit A;‘to be brought into compliance with Divigion Rules
not later than April 30, 2003, by either (i) restoring such well to actual
production, (ii) causing the wellﬁﬁoﬂ be pligged and abandoned and the
site thereof to be remediated in full compliance with Division Rules 202,
or (iii) causing the well§ fo be temporarlly abandoned in compliance w1th

Division Rule 203; !

D. Yates shall cause a minimum of eight wells to be brought into compliance
during each calendar month, beginning with the month of October, 2002.
If more than eight wells are brought into compliance during any month,
the wells in excess of the eight required herein shall be credited to Yates’
obligation hereunder for succeeding months, provided that all inactive
wells shall be brought into compliance by April 30, 2003, except as
provided in paragraph (4) below. A well shall be considered to be in
compliance when (i) all necessary work has been performed to bring the
well into compliance; (ii) all necessary reports have been filed with the
appropriate district office of the Division, and (iii) in the case of a
plugged well, Yates has reported to the district office of the Division that
the site is ready for final compliance inspection, or (iv) in the case of a
well restored to production, actual production has commenced;
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E. Yates further agrees (i) to report/ monthly to the Director of the Division
on the progress made toward brxngmg the inactive wells into compliance
and (ii) to immediately notify fhe Division in writing of any event which
prevents or delays 1ts perfor%l/ance pursu lnt to /Parag,raph (3) b;

g’, wedye j s D LAMLA ,%j 4/%”,/

F. Yates shall nét be required t¢ comply with the’ provisions of Paragraph (3)
D-hereof by April 30, 200% for any of the inactive wells if (i) Yates is
unable to plug and abandon such well because the Division has not
completed its review and approval of forms filed by Yates for the well, or
(ii) the plugging program for the well has not been approved by the
Division, and Yates and Division personnel are actively working to
resolve administrative or mechanical issues concerning the actions
required to bring the well into compliance.

(4)  Yates contends that by virtue of their status as shut-in gas wells under the
terms of the governing leases, the subject shut-in wells are in compliance with Division
Rule 201. The Division disagrees with that contention, and contends that the shut-in
wells, to be ngmpliance with Division rules, must be placed in “temporary
abandonment” sfatus.

(5)  Yates asserts that: ' . o /

A. The terms and conditions of the leases governing shut in well/s are
either the result of negotiations between the parties thereto or, with
State of New Mexico Oil and Gas Leases and Federal Oil and Gas
Leases, are set by state statute and rule and deﬁne the relatlonshlpsm
between the parties thereto. e po vl AC .\z,‘af

B. These governing leases and rules: prov1de for the payment of annual
shut-in royalty’g'When wells are not producing and provide that on
payment of shut-in royaltyV\the leases will be considered
producing leases for all purposes.

, C. The statutory language of State of New Mexico Oil and Gas Leases,
| by law, defines the relationship between the lessees of oil and gas
mineral rights and the State of New Mexico, including all of their
departments, divisions and agencies.

D. State Oil and Gas Leases are governed by one general body of law
\ and the rules and regulations  which govern the leasing,
management and development of these mineral interests, including
the conservation regulations of the Oil Conservation Division,
should not include conflicting standards, conditions or
requirements. '
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" E. The Oil Conservation Division’s requirement that each of the shut-
in wells that are the subject of this case are in “temporarg‘lvf
abandonment” status conflicts with the unambiguous language o
the governing leases and rules and therefore is inconsistent with the
terms of the these contracts and with statutory lease terms which
provide that these leases “will be considered producing leases for
all purposes.”

(6)  Shut-in wells that are being maintained under the governing terms of said
leases by the payment of shut-in royalty should be treated by the Oil Conservation
Division as producing wells.

(7)  The New Mexico Oil and Gas Act confers on the Division broad powers to
assure that wells are drilled, operated and produced in such a manner as to prevent
injury to neighboring leases or properties and to prevent oil, natural gas or water from
escaping from the strata in which it is found into other strata. To accomplish these
objectives, the Division has authority over the plugging of wells. NMSA 1978, §70-2-
12 (1), (2) and (7).

(8) In carrying out its statutory responsibilities, the Division adopted Rules
201 through 203 that require operators to plug and abandon or temporarily abandon
wells under certain conditions including those situations where, as in this case, wells
have been continuously inactive for a period of one year and ninety days. Rule 203
contains requirements for the temporary abandonment of wells that include integrity
testing to assure the casing in the well is mechanically sound.

(9)  Yates is opposed to signing forms by which it would declare any of these
wells to be “Temporarily Abandoned” because of the potential impact of these
declarations on their underlying leases. However, Yates proposes to do, and it is doing,
those things required by Division Rules 201 through 203 to assure that the subject shut-
in wells meet the technical requirements of these Division Rules and proposes to report,
and is reporting, this activity on Division Form C-103. Yates seeks an order from the
Division which authorizes the acceptance of these forms without any determination that
the subject shut-in wells have been “Temporarily Abandoned.”

(10) The statutory responsibilities of the Division as established by the Oil and
Gas Act are fulfilled by the actions of Yates which meet all requirements of Rules 201
through 203 except for the filing for temporary abandonment status for the sub]ect shut-
in wells.

(11) As long as all other requirements of Rule 201 through 203 are fulfilled by
Yates, the filing of forms declaring shut-in wells ‘to be “Temporarily Abandoned”
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should not be required and any potential conflict with the terms of the governing oil and
gas leases is thereby avoided.

(12) The request of Yates Petroleum Corporation that the Division accept as
“producing wells” shut-in wells that are being maintained pursuant to the terms of the
governing leases by payment of shut in royalty and not classify these wells as
“temporarily abandoned wells” should be approved.

IT IS THEREFORE ORDERED THAT:

(1)  Paragraphs 1 through 6 of the Stipulation and Agreement dated October
24, 2002 between the Oil Conservation Division and Yates Petroleum Corporation
which is attached hereto as Exhibit B is hereby adopted and incorporated into this order
as if fully set out herein.

(2) The request of Yates Petroleum Corporation that the Division accept as
“producing wells” shut-in wells that are maintained pursuant to the terms of the
governing leases by payment of shut-in royalty and not classify these wells as
“temporarily abandoned wells” should be approved.

PROVIDED HOWEVER, that this approval is subject to the payment of shut-in
royalty as required by the governing leases and rules and compliance with all other
provisions of Division Rules 210 through 203 which shall be reported to the Division
on Form C-103.

. PROVIDED FURTHER, upon compliance by Yates with the requirements of

Rule 203 as authorized herein, each shut-in well shall be considered as having been
brought into compliance with Division Rules for the purposes of meetlng the
requirements of paragraph 4 of the Stipulation and Agreement.

(3)  Jurisdiction of this case is retained for the entry of such further orders as
the Division may deem necessary.

DONE at Santa Fe, New Mexico, on the day and year hereinabové designated.

STATE OF NEW MEXICO
OIL CONSERVATION DIVISION

LORI WROTENBERY
Director
SEAL



STATE OF NEW MEXICO
ENERGY, MINERALS AND NATURAL RESOURCES DEPARTMENT
OIL CONVERSATION DIVISION

IN THE MATTER OF THE HEARING :
CALLED BY THE OIL CONSERVATION v
DIVISION FOR THE PURPOSE OF
CONSIDERING:

' CASE NO. 12755
ORDERNO.R-______

APPLICATION OF THE NEW MEXICO OIL CONSERVATION DIVISION FOR
AN ORDER REQUIRING YATES PETROLEUM CORPORATION TO BRING
NINETY (90) WELLS INTO COMPLIANCE WITH RULE 201.B, AND
ASSESSING APPROPRIATE CIVIL PENALTIES; LEA, ROOSEVELT,
CHAVES AND EDDY COUNTIES, NEW MEXICO

CASE NO. 12955
ORDER NO.R

ORDER OF THE DIVISION

BY THE DIVISION:

This case came on for hearing at 8:15 a,m, on October 24, 2002, at Santa Fe, New
Mexico, before Examiner Michael E. Stogner.

NOW, on this day of December, 2002, the Division Director, having
considered the testimony, the record and the recommendation of the examiner, and being
fully advised in the premises,

FINDS THAT:

(1)  Due public notice has been given, and the Division has jurisdiction of this
case and of the subject matter.

(2) The New Mexico Oil Conservation Division ("the Division") seeks an
order requiring Yates Petroleum Corporation ("Yates") to bring ninety (90) inactive wells
located in Lea, Roosevelt, Chaves and Eddy Counties, New Mexico into compliance with
Division Rule 201.B by either restoring said wells to production or beneficial use,
plugging and abandoning said wells or securing Division approval for temporary



abandonment thereof, and seeks civil penalties. The wells that are the subject of the
Division's application are identified on Exhibit A-1 to this order.

3) The Division has acknowledged that some of the wells included in the
application were in compliance as of the date of the hearing, and requests that the
application as to those wells be dismissed, The wells as to which dismissal has been
requested are identified as "In Compliance" in Column L on Exhibit A-1. The
remaining wells are identified in said Column as either "Inactive” or "Shut-In."

4 At the hearing, the Division and Yates appeared through their respective
legal counsel and presented to the examiner a Stipulation and Agreement ("the
Stipulation and Agreement") between the Division and Yates in partial settlement of the
issues in this case. The Stipulation and Agreement is attached as Exhibit B to this order.
The Stipulation and Agreement provides, inter alia, as follows:

A. [Elach of the Inactive Wells and each of the Shut-In Wells has
been inactive for a period of one year plus ninety (90) days, in the
sense that (1) there has been no actual production of oil or gas
therefrom during that period and (2) there has been no injection of
fluids into any such well pursuant to any Division-approved
injection permit or order. [The "Inactive Wells" and the "Shut-In
Wells" are identified on Exhibits A-2 and A-3, respectively, to this
order.]

B. Yates has informed the Division, and the Division does not
dispute, that each of the Shut-In Wells is properly shut-in pursuant
to the terms of Yates' leases, and that it is necessary to retain such
wells in shut-in status, and not to plug and abandon the same, in
order to maintain the affected leases in force.

C. Yates agrees that it will cause each of the Inactive Wells to be
brought into compliance not later than April 30, 2003, by either (1)
restoring such well to actual production, (2) causing same to be
plugged and abandoned and the site thereof to be remediated in full
compliance with Division Rule 202, or (3) causing same to be
temporarily abandoned in compliance with Division Rule 203.

D. Yates shall cause a minimum of eight (8) wells to be brought into
compliance during each calendar month, beginning with the month
of October, 2002. If more than eight wells are brought into
compliance during any month, the wells in excess of the eight
required herein shall be credited to Yates' obligation hereunder for
succeeding months, provided that all of the Inactive Wells shall be
brought into compliance by April 30, 2003, except as provided in
Paragraph 6 below. A well shall be considered to be in compliance
when (1) all necessary work has been performed to bring the well



)

into compliance; (2) all necessary reports have been filed with the
appropriate district office of the Division and (3) in the case of a
plugged well, Yates has reported to the district office of the
Division that the site is ready for final compliance inspection, or
(4) in the case of a well restored to production, actual production
has commenced.

Yates further agrees (1) to report monthly to the Director of the
Division on the progress made toward bringing the Inactive Wells
into compliance and (2) to immediately notify the Division in
writing of any event which prevents or delays its performance
pursuant to Paragraph [(3)D].

Yates shall not be required to comply with the requirements of
Paragraph [3(D)] hereof by April 30, 2003 for any of the Inactive
Wells if (1) Yates is unable to plug and abandon such well because
the Division has not completed its review and approval of forms
filed by Yates for the well, or (2) the plugging program for the well
has not been approved by the Division, and Yates and Division
personnel are actively working to resolve administrative or
mechanical issues concerning the actions required to bring the well
into compliance.

Yates contends that, by virtue of their status as shut-in gas wells under the

terms of the governing leases, the Shut-In Wells are in compliance with Division Rule
201. The Division disagrees with that contention, contending that the Shut-In Wells, to
be in compliance with Division rules, mist be placed in "temporary abandonment” status.

(6)
A

Yates asserts that:

The terms and conditions of the leases governing shut in wells are either
the result of negotiations between the parties thereto or, in the case of
State of New Mexico and United States oil and gas leases, are determined
by statute or rule, and define the relationships of the parties thereto.

State of New Mexico oil and gas leases provide for payment of annual
shut-in royalties when wells are not producing and provide that on
payment of shut-in royalty the leases will be considered producing
leases for all purposes. Federal leases and many private leases contain
similar provisions.

The statutory language of State of New Mexico oil and gas leases, by law,
defines the relationship between the lessees of oil and gas mineral rights
and the State of New Mexico, including all of their departments, divisions
and agencies.
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State oil and gas leases are governed by one general body of law, and rules
and regulations which govern leasing, management and development of
these mineral interest, including the conservation regulations of the Qil
Conservation Division, should not include conflicting standards,
conditions or requirements.

The Division's assertion that each of the shut-in wells that is the subject of
this case must be placed in "temporary abandonment" status conflicts with
the unambiguous language of the governing leases and rules and therefore
is inconsistent with the terms of the contracts and statutory lease terms,
which provide that these leases "will be considered producing leases for
all purposes.”

Yates is opposed to signing forms by which it would declare any of these

wells to be "temporarily abandoned" because of the potential impact of these declarations
on their underlying leases. However, Yates proposes to do, and is doing, those things
required by Division Rules 201 through 203 to assure that the subject Shut In Wells meet
the technical requirement of Division Rules and proposes to report, and is reporting, this
activity on Division Form C-103. Yates seeks an order from the Division that will
authorize the acceptance of these forms without any determination that the Shut In Wells
have been "temporarily abandoned.”

®

A.

&)

The Division asserts that:

Division Rule 201 clearly and unambiguously requires that
wells that are "inactive" for a period of time longer than one
year plus ninety days are required either to be plugged or
temporarily abandoned. No exception for wells that are "shut-
in" pursuant to shut-in royalty provisions of oil and gas leases.

Shut-in royalty provisions of oil and gas leases are intended to
govern the ownership rights between the lessor as proprietor
and the lessee. Division Rules 201 through 203, by contrast,
are intended to assure that wells are properly maintained to
prevent damage to groundwater or the environment.

While Yates may be willing to comply with the testing and
maintenance requirement of Rule 203 even if the wells are not
deemed "temporarily abandoned," if Rule 201 were construed
to exclude shut-in wells from the category of wells that are
inactive, Yates would not be required to comply with these
requirements, nor would any other operator similarly situated.

The New Mexico Oil and Gas Act confers on the New Mexico Qil

Conservation Commission ("the Commission") and the Division broad powers to assure
that wells are drilled, operated and produced in such manner as to prevent injury to



neighboring leases or properties and to protect groundwater and the environment. To
accomplish these objectives the Commission and the Division have authority over the
plugging of wells pursuant to NMSA 1978 70-2-11 and 70-2-12, as amended.

(10) In order to carry out its statutory responsibilities the Commission adopted
Rules 201 through 203 that require operators to plug and abandon, or temporarily
abandon, wells under certain conditions, including those situations where, as in this case,
wells have been continuously inactive for a period of one year plus ninety (90) days.
Rule 203 includes requirements for the temporary abandonment of wells, including a
requirement for integrity testing to assure the casing in the well is mechanically sound.
Rule 7.1 defines "inactive well" as "a well which is not being utilized for beneficial
purposes such as production, injection or monitoring and which is not being drilled,
completed, repaired or worked over." Rules 201 through 203 and Rule 7.1 are a
comprehensive scheme of regulation whereby the Commission undertook to define a
category of wells for which such testing should be required, and to establish an
administrative procedure for enforcing compliance therewith.

(11) Any construction of Rule 201 that would exclude the Shut-In Wells
from the category of inactive wells is untenable for the following reasons:

A. The phrase "being utilized for beneficial purposes such as production
. ." clearly and unambiguously refers to the factual status of the
wells, not the legal status of the wells.

B. With respect to private leases, it is self-evident that persons cannot, by
private contract, limit the applicability of Division rules.

C. With respect to State of New Mexico oil and gas leases, while the form
of such leases is prescribed by statute [NMSA 1978 19-10-4.1 through
4.3, as amended], it is not reasonable to suppose that the Legislature,
in enacting shut-in royalty provisions for State oil and gas leases,
intended to limit the power of the Commission or the Division to
regulate such wells under the Oil and Gas Act or to define categories
of wells by rule in a manner appropriate to the purposes of a
particular rule.

D. The same reasons for imposing the testing and monitoring
requirements applicable to '"temporarily abandoned" wells under
Rule 203, i.e., the prevention of wase through migration of oil or gas
from a formation, and the protection of groundwater and the
environment, apply to wells that are physically inactive, regardless of
the legal status of those wells under the terms of oil and gas leases.

E. The categorization of wells pursuant to Division rules cannot affect
their status under the terms of any oil and gas lease, since the
Commission and the Division have no authority to determine or



regulate rights or responsibilities that may exist pursuant to oil and
gas leases.

(12) The Shut-In Wells are "inactive wells" under the terms of Division
Rule 201.

(13) In the absence of actual production from said wells, Yates should be
ordered to bring the Shut-In Wells into compliance with Division Rule 201 by
causing each such well to be either plugged and abandoned in accordance with Rule
202 or temporarily abandoned in accordance with Rule 203.

(14) The request of Yates that the Division accept as "producing wells" shut-in
wells that are being maintained pursuant to the terms of the governing leases by payment
of shut-in royalties, though not actually producing, and not classify these wells as either
"inactive" or "temporarily abandoned" should be denied.

IT IS THEREFORE ORDERED THAT:

1) Pursuant to the request of the Division, the application in this case as
to the wells identified as "In Compliance" on Exhibit A-1 to this order is dismissed.

2) Paragraphs 1 through 6 of the Stipulation and Agreement dated October
24, 2002 between the Oil Conservation Division and Yates Petroleum Corporation which
is attached hereto as Exhibit B is hereby adopted and incorporated into this order as if
fully set out herein.

3) The request of Yates that the Division accept as "producing wells" shut-in
wells that are being maintained pursuant to the terms of the governing leases by payment
of shut-in royalties, and not classify these wells as "inactive" or "temporarily abandoned"
is denied.

€)) Yates shall cause each of the Shut-In Wells to be brought into

compliance with Rule 201 no later than » 2003, by either:
A. Placing such well on production.
B. Causing such well to be plugged and abandoned in accordance with
Rule 202, or
C. Placing such well in temporarily abandoned status in accordance with
Rule 203.

8] Because Yates has demonstrated its good faith by agreeing to the
Stipulation and Agreement, and by undertaking to perform mechanical integrity
tests on the Shut-In Wells, the Division's request for civil penalties is denied.



6) If, however, Yates fails to comply with this order in any particular,
they shall be consigned to the mercy of Tim Gum.

@) Jurisdiction of this case is retained for the entry of such further orders as
the Division may deem necessary.

DONE at Santa Fe, New Mexico, on the day and year hereinabove designated.

STATE OF NEW MEXICO
OIL CONSERVATION DIVISION

LORI WROTENBERY
Director

SEAL
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