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This matter came on f o r hearing before the New 

Mexico O i l Conservation D i v i s i o n , MICHAEL E. STOGNER, 

Hearing Examiner, on Thursday, October 24th, 2002, a t the 

New Mexico Energy, Minerals and Nat u r a l Resources 

Department, 1220 South Saint Francis Drive, Room 102, Santa 

Fe, New Mexico, Steven T. Brenner, C e r t i f i e d Court Reporter 

No. 7 f o r the State of New Mexico. 
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WHEREUPON, the f o l l o w i n g proceedings were had a t 

10:50 a.m.: 

EXAMINER STOGNER: This hearing w i l l come t o 

order. I ' l l c a l l next case, Number 12,955, which i s the 

A p p l i c a t i o n of the New Mexico O i l Conservation D i v i s i o n f o r 

an order r e q u i r i n g Yates Petroleum t o b r i n g 90 w e l l s i n t o 

compliance w i t h Rule 2 01.B and assessing a p p r o p r i a t e c i v i l 

p e n a l t i e s , Lea, Roosevelt, Chaves and Eddy Counties, New 

Mexico. 

C a l l f o r appearances. 

MR. BROOKS: Mr. Examiner, I'm David Brooks, 

Energy, Minerals and Natural Resources Department of the 

State of New Mexico, appearing f o r the New Mexico O i l 

Conservation D i v i s i o n . 

MR. CARR: May i t please the Examiner, my name i s 

W i l l i a m F. Carr w i t h the Santa Fe o f f i c e of Holland and 

Hart, L.L.P. We represent Yates Petroleum Corporation i n 

t h i s matter. 

EXAMINER STOGNER: Any other appearances? 

Are th e r e any witnesses a t t h i s time? 

MR. BROOKS: I have none, Mr. Examiner. We 

in t e n d t o put on two documents, and I want t o make a 

statement, and t h a t w i l l be our case. 

EXAMINER STOGNER: Okay, Mr. Carr? 

MR. CARR: And I beli e v e I w i l l support the 

STEVEN T. BRENNER, CCR 
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i n t r o d u c t i o n of the documents, and I also have a b r i e f 

statement. 

EXAMINER STOGNER: Okay. Mr. Brooks, I ' l l t u r n 

i t over t o you a t t h i s time. 

MR. BROOKS: Very good. 

Mr. Examiner, the two e x h i b i t s are — E x h i b i t 1 

i s a produc t i o n r e p o r t on the w e l l s t h a t are the su b j e c t of 

t h i s hearing, t h a t i s , those t h a t are on i t . I t includes 

a l l of the w e l l s t h a t are on E x h i b i t A t o E x h i b i t 2, and 

the A p p l i c a t i o n i n t h i s case includes some a d d i t i o n a l w e l l s 

which we have subsequently determined are i n compliance and 

t h e r e f o r e can be dropped from t h i s hearing. 

The reference p o i n t f o r the w e l l s t h a t are s t i l l 

i n t h i s hearing i s E x h i b i t 2 — E x h i b i t A t o E x h i b i t 2. 

And E x h i b i t A t o E x h i b i t 2 i s — and E x h i b i t B t o — Well, 

I'm not e x p l a i n i n g t h i s very w e l l . Let me s t a r t over. 

E x h i b i t 1 i s our production r e p o r t . Normally I 

would have a witness t o sponsor t h a t . Fran Chavez prepared 

i t . However, since t h i s has eventuated t o be an 

uncontested hearing, I w i l l mention t h a t i t i s a computer 

p r i n t o u t from the records of OCD, and I w i l l ask t h a t the 

Examiner take a d m i n i s t r a t i v e n o t i c e of the records t h a t are 

i n t he ONGARD system. 

We tender Exhibit 1 and the request for 

administrative notice for the purpose of making our prima 

STEVEN T. BRENNER, CCR 
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f a c i e case i n t h i s case. 

EXAMINER STOGNER: Any o b j e c t i o n s , Mr. Carr? 

MR. CARR: Mr. Stogner, we have no o b j e c t i o n t o 

your t a k i n g n o t i c e of the records of the O i l Conservation 

D i v i s i o n . We have not seen E x h i b i t A, but we don't o b j e c t 

t o your t a k i n g n o t i c e of the OCD records as set f o r t h i n 

t h i s p r i n t o u t , i f i t should add any weight. 

EXAMINER STOGNER: The D i v i s i o n w i l l take 

a d m i n i s t r a t i v e n o t i c e of i t s own records i n t h i s matter on 

these w e l l s and t h e i r production. 

MR. BROOKS: Okay. E x h i b i t 2 i s a s t i p u l a t i o n 

and agreement entered i n t o between the D i r e c t o r of the O i l 

Conservation D i v i s i o n and Yates Petroleum Corporation, as 

r e f l e c t e d by the signatures of L o r i Wrotenbery and Frank 

Yates, J r . , on page 2 of E x h i b i t 2. / 

E x h i b i t A t o E x h i b i t 2 i s a l i s t of/75 w e l l s . V 

Those are the 75 w e l l s t h a t are c u r r e n t l y i r t a c t i v e . 

E x h i b i t B i s a l i s t of 18 w e l l s . The w e l l s 

l i s t e d on E x h i b i t B are included on E x h i b i t A, but they are 

i n a separate category because a d i f f e r e n t agreement has 

been made between the p a r t i e s w i t h regard t o the E x h i b i t B 

w e l l s and the E x h i b i t A w e l l s . 

Now, the w e l l s t h a t are l i s t e d i n the A p p l i c a t i o n 

t h a t are not also i n E x h i b i t A t o E x h i b i t 2 are i n 

compliance. We acknowledge t h a t they are i n compliance, 

STEVEN T. BRENNER, CCR 
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and the application f o r any r e l i e f with regard t o those 

other wells, which would be approximately 15 wells, we 

would request t o be dismissed. 

Now, the 75 wells that are l i s t e d on Exhibit A t o 

Exhibit 2 are acknowledged by both parties at t h i s point to 

be inactive i n the sense that there i s no production from 

those wells and has not been fo r a period of one year plus 

90 days p r i o r t o t h i s date. 

The wells l i s t e d o n E x h i b i t B are i n a separate 

category because those wells are shut-in wells under the 

terms of either state or private leases which have shut-in 

r o y a l t y provisions. And i n Yates's opinion, as we 

understand i t , those wells are required to be maintained i n 

shut-in status under the terms of the affected leases f o r 

the purpose of maintaining those leases i n force at the 

present time, i . e . , those leases that are not otherwise 

maintained i n force. That i s our understanding. We have 

not v e r i f i e d t h a t , but that i s the basis on which t h i s 

s t i p u l a t i o n and agreement was entered. 

With reqard tO t.hnSP. 1R WPlls, VatPS Hag agrooH f 

as we understand i t , that they are w i l l i n g t o do a l l of the 

t e s t i n g , comply with a l l of the t e s t i n g and reporting 

requirements f o r temporary abandonment status. But i t i s 

t h e i r opinion that those wells should not be placed i n 

temporary abandonment status, because i t i s t h e i r opinion 

STEVEN T. BRENNER, CCR 
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t h a t the f a c t t h a t those w e l l s are shut i n under the terms 

of the governing leases makes those w e l l s p r o d u c t i v e w e l l s , 

producing w e l l s , and t h e r e f o r e they should not be regarded 

as i n a c t i v e and should not be re q u i r e d t o be placed i n 

temporary abandonment s t a t u s . 

So w i t h regard t o those 18 w e l l s , the whole 

issue, i t seems t o me, comes down t o an i n t e r p r e t a t i o n of 

our Rules and the governing law as t o whether or not w e l l s 

t h a t are governed by a s h u t - i n r o y a l t y clause are i n a c t i v e 

w e l l s under the terms of our r u l e s . 

With regard t o the other 57 w e l l s of the 75 

l i s t e d on E x h i b i t A, Yates has agreed t o b r i n g those w e l l s 

i n t o compliance, according t o a schedule set f o r t h i n the 

agreement and s t i p u l a t i o n , and t h a t schedule i s acceptable 

t o the D i v i s i o n . We request t h a t the terms of t h a t 

schedule be incorporated i n the order entered i n t h i s case. 

With regard — Going back t o the 18 s h u t - i n 

w e l l s , the p o s i t i o n of the D i v i s i o n i s t h a t the s h u t - i n 

r o y a l t y clauses, be they i n s t a t e leases or i n p r i v a t e 

leases, r e f e r s t r i c t l y t o the st a t u s of the w e l l s f o r 

p r o p r i e t a r y purposes between the mineral owner and the 

lessee and t h a t they do not c o n t r o l or a f f e c t the s t a t u s of 

the w e l l s under the OCD Rules and t h a t w e l l s t h a t are not, 

i n f a c t , p h y s i c a l l y i n production, even though they are 

considered producing w e l l s under the terms of the leases, 

STEVEN T. BRENNER, CCR 
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are s t i l l i n a c t i v e under the terms of Rule 201 and should 

be e i t h e r plugged and abandoned or placed i n temporary 

abandonment s t a t u s . 

S i m i l a r l y , we b e l i e v e t h a t the approval of the 

w e l l s f o r temporary abandonment under Rule 203 should have 

no l e g a l e f f e c t upon the s t a t u s of those w e l l s under the 

leases, which i s governed by the lease instrument and not 

by the OCD Rules. 

So we be l i e v e t h a t temporary abandonment f o r OCD 

purposes and s h u t - i n f o r r o y a l t y purposes under e i t h e r 

s t a t e or p r i v a t e leases are two e n t i r e l y separate issues, 

each governed by t h e i r own domain or body of law, and t h a t 

l i k e east and west, according t o Mr. K i p l i n g , n e i t h e r s h a l l 

ever meet. 

So t h a t i s our l e g a l p o s i t i o n . 

Now, why are we maintaining t h i s p o s i t i o n i n view 

of the f a c t t h a t Yates has agreed t o do the necessary 

t e s t i n g and t h e r e f o r e s a t i s f y any environmental 

requirements t h a t are involved i n 203? Well, b a s i c a l l y the 

reason f o r t h a t i s t h a t under our Rules we r e a l l y have no 

other place t o put these w e l l s . They're e i t h e r considered 

p r o d u c t i v e w e l l s or they're considered t o be i n a c t i v e . 

And of course the way we b e l i e v e the t h i n g works, 

t h a t sauce f o r the goose i s sauce f o r the gander, and i f we 

acknowledge t h a t these w e l l s — i f we acknowledge any l e g a l 

STEVEN T. BRENNER, CCR 
(505) 989-9317 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

10 

v a l i d i t y t o the p o s i t i o n t h a t s h u t - i n w e l l s are not 

i n a c t i v e w e l l s under the terms of Rule 201, then we lose 

the a b i l i t y t o enforce the t e s t i n g and mon i t o r i n g 

requirements of Rule 203 as t h a t r u l e i s p r e s e n t l y w r i t t e n . 

I'm not contending t h a t by conceding t h a t p o i n t 

we would lose the r e g u l a t o r y a u t h o r i t y t o maintain t h a t 

t e s t i n g and monitoring s t a t u s , but we would lose the 

a b i l i t y t o do i t under our p r e s e n t l y e x i s t i n g r e g u l a t i o n s . 

Under our present r e g u l a t i o n s we cannot r e q u i r e a 

w e l l t o be monitored i n t h i s manner — Well, we might be 

able t o r e q u i r e one s p e c i f i c w e l l f o r a p a r t i c u l a r reason, 

because we have f a i r l y general powers, but we would not be 

able t o enforce Rule 201 as a standard basis, and Rule 203 

as a standard basis, f o r r e q u i r i n g the t e s t i n g and 

mon i t o r i n g of s h u t - i n w e l l s i f we acknowledge t h a t as a 

matter of law and under our r u l e s those are producing w e l l s 

and are not i n a c t i v e w e l l s under the terms of Rule 201. 

Thank you very much. 

EXAMINER STOGNER: Mr. Carr? 

MR. CARR: May i t please the Examiner, Yates 

Petroleum Corporation j o i n s i n the request t h a t the 

agreement — the s t i p u l a t i o n and agreement and the attached 

two schedules be incorporated by reference i n t o the order 

t h a t r e s u l t s from t h i s hearing. 

The agreement between Yates and the O i l 

STEVEN T. BRENNER, CCR 
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Conservation D i v i s i o n addresses each of the w e l l s t h a t are 

s t i l l remaining — t h a t s t i l l must have some a c t i o n taken 

t o b r i n g them i n t o compliance w i t h the O i l Conservation 

D i v i s i o n Rules. 

And you need t o know t h a t as t o the numbers, 

we've been s o r t of chasing a moving t a r g e t f o r about a year 

and a h a l f . We s t a r t e d w i t h i n excess o f , I b e l i e v e , 192 

w e l l s . And so I don't want you t o t h i n k t h a t we have been 

standing back ey e b a l l t o ey e b a l l and not a c t i n g on these 

w e l l s . 

I n the l a s t year t o 18 months we have already 

brought w e l l i n excess of a hundred w e l l s i n t o compliance 

w i t h OCD Rule. 

And I t h i n k i t ' s also important t o put i t i n some 

s o r t of context f o r you t o understand t h a t i n the l a s t 

couple of years there was an emphasis on addressing plugged 

and abandoned w e l l s t h a t r e a l l y had not been present i n the 

past. 

The new focus i n the enforcement e f f o r t was not, 

as i t had been i n the past, t o look a t w e l l s t h a t pose 

problems but t o go a f t e r w e l l s i n a much broader way and 

r e a l l y , I b e l i e v e , t o avoid problems t h a t other 

j u r i s d i c t i o n s have had w i t h large numbers of orphaned and 

abandoned w e l l s , and t h a t ' s an e f f o r t w i t h which we do not 

q u a r r e l . But we do want you t o know t h a t the reason th e r e 

STEVEN T. BRENNER, CCR 
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were 192 w e l l s r e a l l y was a r e s u l t of what we b e l i e v e was a 

d i f f e r e n t way t o focus and address t h i s problem, something 

t h a t changed several years ago. 

As Mr. Brooks pointed out, E x h i b i t A i d e n t i f i e s 

75 w e l l s . We be l i e v e 57 of those w e l l s s t i l l need t o have 

something done t o them. And we have agreed t o b r i n g the 

w e l l s i n t o compliance by A p r i l the 1st, 2003. I'm t a l k i n g 

about the w e l l s on E x h i b i t A, not those where we've got 

t h i s lease issue. 

Now, what do we mean by b r i n g i n g them i n t o 

compliance? We w i l l r e s t o r e those w e l l s t o p r o d u c t i o n , 

w e ' l l p l ug and abandon w e l l s , or w e ' l l cause those w e l l s t o 

be t e m p o r a r i l y abandoned pursuant t o the D i v i s i o n Rules, 

the Section 201/203 s e c t i o n . And we've agreed w i t h the 

State t h a t we w i l l do t h i s a t the r a t e of e i g h t w e l l s per 

month — t h a t ' s a minimum number — and i t w i l l be done on 

a cumulative basis w i t h the s t a r t date October the 5 t h , 

2002. That's what's i n the f i r s t p a r t of the agreement. 

E x h i b i t B i d e n t i f i e s 18 w e l l s . These are the 

w e l l s t h a t have become the issue between the D i v i s i o n and 

Yates Petroleum Corporation. Mr. Brooks has c h a r a c t e r i z e d 

the issue and our dispute a t one time as s o r t of dancing on 

the head of a p i n . And wh i l e I don't r e a l l y disagree w i t h 

him on t h a t , i n some respects i t does seem t h a t we would be 

wiser t o dance on the head of a p i n here than be dancing 

STEVEN T. BRENNER, CCR 
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someplace l a t e r , w i t h someone suggesting t h a t one of our 

leases, i n f a c t , should be terminated. 

The p r o v i s i o n i n the lease t h a t gives us concern 

i s not something t h a t we a t arm's len g t h n e g o t i a t e d . I t i s 

a p r o v i s i o n t h a t you f i n d i n the State O i l and Gas Lease 

Form, and i t t a l k s about the payment of a s h u t - i n r o y a l t y 

payment, and i t says — and t h i s i s a quote — The payment 

of s a i d annual r o y a l t y s h a l l be considered f o r a l l purposes 

the same as i f gas were being produced i n paying 

q u a n t i t i e s . 

And we — you see, t h i s i s c o n t r a c t we entered 

w i t h the State of New Mexico, and t h i s i s a term t h a t 

governs t h a t r e l a t i o n s h i p . And when we looked a t t h i s 

c o n t r a c t , we became concerned about s i g n i n g forms and 

t a k i n g an a c t i o n t o have any of the w e l l s on these 

p r o p e r t i e s , w e l l s t h a t under the terms of the lease w i t h 

the State are t o be deemed as producing i n paying 

q u a n t i t i e s — we d i d not want t o take an a c t i o n where we 

were p u b l i c l y moving w e l l s i n t o an abandoned s t a t u s because 

of our concern f o r what t h a t could do f o r the u n d e r l i n g 

lease. 

And I want you t o know t h a t i t i s n ' t t h a t Yates 

i s not concerned about the o b j e c t i v e s of the program 

implemented i n t h i s agency t o deal w i t h the w e l l b o r e 

i n t e g r i t y of a l a r g e number of w e l l s t h a t a year or two ago 

STEVEN T. BRENNER, CCR 
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t h e r e was r e a l concern were not being p r o p e r l y maintained, 

not by Yates alone but by a number of operators. 

We want you t o know t h a t Yates i s doing the 

t h i n g s t h a t are r e q u i r e d by the Section 2 01 t o 2 03 Rules, 

and u n t i l these w e l l s are returned t o produ c t i o n or 

plugged, we are doing what i s necessary t o assure t h a t 

w e l l b o r e i n t e g r i t y i s not only confirmed but i s maintained. 

As I've noted, we moved from 193 w e l l s s l i g h t l y 

over a year ago t o approximately 75 now, and i n f a c t we 

b e l i e v e some of those may come o f f the l i s t . But what 

we're doing i s , we're running Bradenhead t e s t s a f t e r 24 

hours' n o t i c e t o the OCD. I f a t e s t f a i l s , we c o r r e c t the 

problem and we re-run the t e s t u n t i l we have a good t e s t 

c o n f i r m i n g the i n t e g r i t y of the wellbore, and we propose t o 

f i l e the data on a the C-103. 

What we're asking i s t h a t we not f o r m a l l y move 

the w e l l i n t o t e m p o r a r i l y abandoned s t a t u s , and t h a t ' s what 

we're doing. 

I n terms of enforcement of the Rules and p o l i c i e s 

of t he D i v i s i o n , you may enforce a Rule. You also may 

enforce whatever a c t i v i t y you d i r e c t through an order, and 

t h a t ' s what you're going t o enter i n t h i s case. 

And so we ask t h a t you enter an order 

i n c o r p o r a t i n g the s t i p u l a t i o n agreement, you a u t h o r i z e 

Yates t o t e s t these 18 w e l l s as we have i n d i c a t e d here 
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today. That's what we would l i k e you t o do, and request. 

I f i t i s n ' t acceptable t o you, we are prepared t o 

work w i t h the D i v i s i o n t o propose any k i n d of a change or 

develop a change t o Rule 203 t h a t would address t h i s 

problem. 

We appreciate the e f f o r t s t h a t have been made by 

Ms. Wrotenbery and Mr. Brooks t o a s s i s t us i n r e s o l v i n g 

t h i s issue. We do beli e v e i t can be resolved. We don't 

t h i n k a r u l e change i s necessary, although we're w i l l i n g t o 

work on t h a t . And we do believe t h a t what we're requ e s t i n g 

could be placed i n an order and t h e r e f o r e f u l l y enforceable 

against us. 

Thank you, Mr. Stogner. 

EXAMINER STOGNER: Anything f u r t h e r i n t h i s 

matter? 

MR. CARR: No, s i r . 

EXAMINER STOGNER: Since Yates and the D i v i s i o n 

has concurred, I would l i k e f o r you two t o get together and 

prepare a rough d r a f t order i n t h i s matter. 

MR. CARR: Yes, s i r . 

MR. BROOKS: Okay. 

EXAMINER STOGNER: And when do you t h i n k would be 

a good date I can expect something? 

MR. CARR: We're very expeditious i n g e t t i n g 

t h i n g s d r a f t e d . I t takes us months. Could we have — we 
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go t o the 8th? I t h i n k t h a t ' s two weeks from tomorrow? 

MR. BROOKS: Yeah, I t h i n k t h a t would be a good 

idea. 

EXAMINER STOGNER: Yeah. 

MR. CARR: Because t h a t g i v e us two f u l l weeks t o 

do t h a t . There i s also a Commission hearing i n the middle, 

and t h e r e are about t o be proposed orders f i l e d — 

MR. BROOKS: Right. 

MR. CARR: — or response. 

EXAMINER STOGNER: Friday, November the 8 t h . 

MR. BROOKS: You're not i n v o l v e d i n the madness 

next week are you? 

MR. CARR: I'm not involved i n your madness next 

week. 

EXAMINER STOGNER: I f there's a d d i t i o n a l time, 

j u s t contact — 

MR. CARR: Yes, s i r . Thank you. 

MR. BROOKS: Okay, very good. 

EXAMINER STOGNER: Anything f u r t h e r ? 

With t h a t , then t h i s matter w i l l be taken under 

advisement, and then the rough d r a f t by November 8t h . 

Thank you, gentlemen. 

(Thereupon, these proceedings, wer.fe. 

« compile re'-w. - C c , s e H o . 
11:08 a . m . ) 

the 
* * * heard by 
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