
MONTGOMERY & ANDREWS 
OF COUNSEL 

William R. Federici 
Seth D. Montgomery 

PROFESSIONAL ASSOCIATION 
ATTORNEYS AND COUNSELORS AT LAW 

Post O f f i ce Box 2 3 0 7 

Santa Fe, N e w Mex ico 8 7 5 0 4 - 2 3 0 7 

J.O. Seth (1883-1963) 
A.K. Montgomery (1903-1987) 

Frank Andrews (1914-1981) November 27, 199 6 

Victor R. Ortega 
Gary Kilpatric 
Thomas W. Olson 
Walter J . Melendres 
Bruce Herr 
John B. Draper 
Nancy M. King 
Sarah M. Singleton 
Stephen S. Hamilton 
Galen M. Buller 
Edmund H. Kendrick 
Paula G. Maynes 

R. Michael Shickich 
Louis W. Rose 
David Carroll Johnson 
Paul S. Grand 
Grace Philips 
R. Bruce Frederick 
Carolyn A. Wolf 
Andrew S. Montgomery 
Alexandra Corwin 
Monica R. Garcia 
Jeffery L. Martin 

Hand-Delivered 3 2 5 Paseo de Peralta 
Santa Fe, N e w Mex ico 8 7 5 0 1 

Telephone (505) 9 8 2 - 3 8 7 3 
Fax (505) 9 8 2 - 4 2 8 9 

m 1 

W i l l i a m J. LeMay, Chairman 
O i l Conservation Commission 
204 0 S. Pacheco 
Santa Fe, New Mexico 87505 

Re: O i l Conservation Commission Case Nos. 11,3 52 and 11,63 5 

Dear Chairman LeMay: 

On behalf of Giant I n d u s t r i e s Arizona, I n c . , I am s u b m i t t i n g 
the f o l l o w i n g post-hearing comments on proposed r e v i s i o n s t o OCD 
Rule 116 concerning release n o t i f i c a t i o n and c o r r e c t i v e a c t i o n 
and Rule 7 concerning d e f i n i t i o n s and proposed new Rule 19 
concerning p r e v e n t i o n and abatement of water p o l l u t i o n : 

1. Rule 116 - Reporting releases t h a t may w i t h reasonable 
p r o b a b i l i t y cause an exceedance of standards. 

Giant supports d e l e t i o n of § 19.N proposed i n the Rule 
116 Committee ("Committee") d r a f t and the i n c l u s i o n of 
any necessary p a r t s of t h a t p r o v i s i o n i n Rule 116. 
Consequently, Giant supports the O i l Conservation 
D i v i s i o n ' s attempt t o do so i n OCD E x h i b i t No. 2. 
However, Giant suggests t h a t two r e v i s i o n s t o OCD 
E x h i b i t No. 2 are necessary t o e f f e c t i v e l y add t h i s 
r e p o r t i n g requirement t o Rule 116. 

F i r s t , Giant suggests t h a t § 116.A(2) 
proposed by OCD should be delet e d . Releases 
t h a t may w i t h reasonable p r o b a b i l i t y cause an 
exceedance of standards are included i n OCD's 
proposed d e f i n i t i o n of "Major Release." 
Consequently, § 116.A(2) appears t o d u p l i c a t e 
§ 1 1 6 . B ( l ) ( d ) . Since § 116.A(2) does not add 
anything t o the r u l e , Giant proposes t h a t i t 
be d e l e t e d . 

Second, Giant believes t h a t the phrase 
" d e t r i m e n t a l t o water" should be deleted from 
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§ 1 1 6 . B ( l ) ( d ) . The concept of " d e t r i m e n t a l 
t o water" i s , by i t s nature, vague. Further, 
releases t h a t are d e t r i m e n t a l t o water should 
be covered by "exceedance of the standards i n 
19 NMAC 15.A.19. B ( l ) , B(2) or B(3)." The 
referenced standards provide comprehensive 
and d e t a i l e d numeric and d e s c r i p t i v e c r i t e r i a 
f o r the p r o t e c t i o n of water q u a l i t y . I t i s 
hard t o imagine how a release could be 
" d e t r i m e n t a l t o water" and not v i o l a t e the 
referenced standards. 

2. Rule 116 - L i q u i d s s u b j e c t t o r e p o r t i n g requirements. 

Revisions t o Rule 116 proposed by the 
Committee and by the OCD i n i t s E x h i b i t No. 2 
r e f e r t o releases of "volumes," as measured 
i n b a r r e l s , which t r i g g e r r e p o r t i n g and 
c o r r e c t i v e a c t i o n requirements. These 
references t o b a r r e l volumes are i n § 
116.B(l)(a) f o r a Major Release and i n 
116.B(2) f o r a Minor Release. The proposed 
language does not i n d i c a t e c l e a r l y what kinds 
of l i q u i d s are covered by the r e p o r t i n g 
requirements. The Report from the Committee 
submitted a t the October 29, 1996 hearing 
before the O i l Conservation Commission 
contains references t o o i l and produced water 
i n discussions of r e p o r t i n g t h r e s h o l d s . See, 
e.g., Report from the Chairman of the Rule 
116 Committee t o the O i l Conservation 
Commission, pages 13-15. A l a t e r reference 
on page 16 of the Report t o "any volume, 
excluding n a t u r a l gas" (emphasis i n o r i g i n a l ) 
appears t o r e f e r t o only o i l or produced 
water. 

Giant suggests t h a t the words "of o i l or 
produced water" be i n s e r t e d a f t e r "volume" i n 
§ 116.B(l)(a) f o r a Major Release and i n § 
116.B(2) f o r a Minor Release. The a d d i t i o n a l 
language would r e f l e c t the understanding i n 
Committee d e l i b e r a t i o n s and i n hearing 
testimony before the Commission t h a t only o i l 
and produced water i s covered by these 
r e p o r t i n g t hresholds expressed i n b a r r e l 
volumes. 
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Giant does not suggest t h a t "any volume" be 
r e s t r i c t e d t o o i l or produced water i n § 
116.B(l)(b) or § 1 1 6 . B ( l ) ( d ) . Those 
releases, which are described i n terms of 
t h e i r impacts t o the environment r a t h e r than 
i n terms of t h e i r volumes, should not be 
l i m i t e d t o o i l or produced water. Releases 
of any volume of any l i q u i d having the 
s p e c i f i e d impacts should be re p o r t e d . 

3. Rule 7 - D e f i n i t i o n of "hazard t o p u b l i c h e a l t h " . 

Giant suggests t h a t the term "hazard t o 
p u b l i c h e a l t h " be t r i g g e r e d by an exceedance 
of one or more of the numerical standards of 
20 NMAC 6.2.3103.A r a t h e r than 20 NMAC 
6.2.3103. Only sub-section A of 3103 
contains human h e a l t h standards. I n 
c o n t r a s t , sub-section B contains a e s t h e t i c 
standards, and sub-section C contains 
standards f o r i r r i g a t i o n use. Furthermore, 
the d e f i n i t i o n of "hazard t o p u b l i c h e a l t h " 
i n the WQCC r e g u l a t i o n s , which i s n e a r l y 
i d e n t i c a l t o the d e f i n i t i o n proposed by the 
Committee, r e f e r s t o 3103.A r a t h e r than t o 
3103 . 

4. Rule 19 - Discharge plan exemption from abatement plan 
requirement. 

The exemptions from abatement p l a n 
requirements t h a t are set out i n 19.D(1) 
inc l u d e an exemption f o r abatement a c t i o n s 
taken under the a u t h o r i t y of a ground-water 
discharge p l a n . The exemption, however, only 
a p p l i e s i f the abatement i s c o n s i s t e n t w i t h 
the requirements and p r o v i s i o n s of c e r t a i n 
s p e c i f i e d p r o v i s i o n s of Rule 19. Since OCD's 
discharge plan requirements do not m i r r o r the 
s p e c i f i e d requirements and p r o v i s i o n s of 
proposed Rule 19, i t i s i n e v i t a b l e t h a t a 
discharge p l a n w i l l not be i d e n t i c a l t o an 
abatement p l a n . Accordingly, the language i n 
§ 1 9 . D ( l ) ( e ) r e q u i r i n g consistency could lead 
t o confusion. Consequently, Giant recommends 
t h a t the Commission d e l e t e the p o r t i o n of 
t h i s exemption t h a t r e f e r s t o consistency 
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w i t h the s p e c i f i e d requirements and 
p r o v i s i o n s , making i t c l e a r t h a t abatement 
under an approved discharge plan i s exempt 
from abatement plan requirements. The 
exemption, o f course, would be subject t o the 
D i r e c t o r ' s power t o r e q u i r e an abatement plan 
i f the D i r e c t o r determines, pursuant t o 
19.D(2), t h a t the abatement a c t i o n does not 
meet the standards of Paragraph B(2) and 
B(3), or t h a t a d d i t i o n a l a c t i o n i s necessary 
t o p r o t e c t h e a l t h , w e l f a r e , environment, or 
prop e r t y . 

5. Rule 19 - Appeals from D i r e c t o r ' s decisions 

Section 19.D(2) proposed by the Committee 
provides t h a t the D i r e c t o r may n o t i f y a 
respons i b l e person t o submit an abatement 
plan , even though the responsible person's 
abatement a c t i o n i s exempt from the abatement 
plan requirement under § 19.D(1). Section 
19.D(2) also s t a t e s t h a t i n any appeal of the 
D i r e c t o r ' s d e t e r m i n a t i o n , the D i r e c t o r s h a l l 
have the burden of proof. 

However, § 19.M(1),which s p e c i f i e s the 
a c t i o n s of the D i r e c t o r t h a t are appealable, 
does not r e f e r t o a determination of the 
D i r e c t o r pursuant t o § 19.D(2). The p a r a l l e l 
s e c t i o n of the WQCC abatement r e g u l a t i o n s , § 
4114.A, includes t h i s type of d e t e r m i n a t i o n 
by the s e c r e t a r y as appealable. 
Consequently, Giant b e l i e v e s t h a t the 
f o l l o w i n g u n d e r l i n e d language should be added 
t o § 19.M(1): 

I f the D i r e c t o r determines t h a t ( i ) 
an abatement plan i s r e q u i r e d 
pursuant t o 19 NMAC 15.C.116.D or 
19 NMAC 15.A.19.D.(2) . ( i i ) . . 

6. Rule 19 - Marathon O i l Company's Comments 

Giant supports many of amendments t o the 
Committee's proposed Rule 19 recommended by 
Marathon O i l Company i n i t s comments 
submitted t o the Commission on November 8, 
1996. I n p a r t i c u l a r , Giant would l i k e t o 
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emphasize i t s support of the f o l l o w i n g 
amendments recommended by Marathon: 

(A) Point-of-use treatment - Giant 
agrees t h a t an a n a l y s i s of the 
f e a s i b i l i t y of p o i n t - o f - u s e 
treatment i s most a p p r o p r i a t e l y 
included i n the r u l e as an o p t i o n a l 
element of a p e t i t i o n seeking 
approval of a l t e r n a t i v e abatement 
standards. However, Giant suggests 
t h a t the language proposed by 
Marathon, as an o p t i o n a l element of 
a p e t i t i o n , be placed a t the end of 
§ 19.B(6)(b) r a t h e r than a t the 
beginning of § 19.B(6)(b) between 
mandatory elements of a p e t i t i o n . 

(B) M o d i f i c a t i o n of abatement standards 
Giant believes t h a t abatement 
standards a p p l i c a b l e t o an 
abatement a c t i o n p r e v i o u s l y 
approved by OCD should be modified 
only i n e x t r a o r d i n a r y 
circumstances. Marathon's proposed 
r e v i s i o n t o § 19.B(7) a p p r o p r i a t e l y 
c l a r i f i e s the circumstances and 
a p p l i c a b l e standard f o r such a 
m o d i f i c a t i o n . 

(C) Stage 1 abatement plan proposal -
Rule 116 proposed by the Committee 
i n a p p r o p r i a t e l y a p p l i e s the same 
p u b l i c p a r t i c i p a t i o n requirements 
t o a Stage 1 abatement plan 
proposal as t o a Stage 2 abatement 
pla n . Giant supports Marathon's 
r e v i s i o n s t o § 19.G, which c l a r i f y 
t h a t the OCD Environmental Bureau 
Chief issues a news release f o r a 
Stage 1 abatement plan proposal i n 
l i e u of n o t i c e requirements imposed 
on the a p p l i c a n t . The Marathon 
r e v i s i o n s are c o n s i s t e n t w i t h the 
p u b l i c n o t i c e requirements of the 
WQCC abatement r e g u l a t i o n s . 

(D) Fact sheet requirement - Section 
19.H(2) r e f e r s t o r e c e i p t of a 



W i l l i a m j . LeMay, Chairman 
November 27, 1996 
Page 6 

" f a c t sheet" by the D i r e c t o r . 
Since t h e r e i s no other mention of 
a f a c t sheet i n the Committee's 
proposed Rule 19, Giant supports 
Marathon's proposed d e l e t i o n of § 
19.H(2). Further, Giant b e l i e v e s 
t h a t the p u b l i c p a r t i c i p a t i o n 
requirements i n the Committee's 
proposed Rule 19 give the p u b l i c 
s u f f i c i e n t o p p o r t u n i t y t o be heard 
i n the absence of a f a c t sheet 
requirement. 

I n conclusion, Giant requests t h a t the Commission adopt 
these proposed amendments t o Rules 116 and 7 and new Rule 19. 
Giant appreciates the o p p o r t u n i t y t o provide these comments. 

Sincerel y , 

Edmund H. Kendrick 

EHK:dlo 
8361-9602 


