" * MEMORANDUXM

TO: W. Thomas Kellahin, chair
NMOCC Rule 116 Change Committee
FROM: Edmund H. Xendrick z;!4i\
DATE: November 9, 19395
RE: Applicability of watef Quality Contrel Commission

Regulations to Abatement of Spills and Releases at 0il
and Gas Facilities

I understand that the Rule 116 Change Committee is examining
the interplay between 0il Conservation Division ("OCD") Rule 116
and the Water Pollution Abatement Regulations ("Abatement
Regulations®) that were recently adopted by the Water Quality
Control Commission ("WQCC"). I have reviewed the October §, 1995
memcrandum to you from Rule 116 Change Committea Members Chris
Shuey and Bob Menzie, framing two legal issues of interest to the
Committee. I understand that the Committee is concerned that the
new Abatement Regulations may have somehow taken away the 0il
Conservation Division’s ("0OCD") Jjurisdiction to impose cleanup
requirements on spills and releases from oil and gas facilities.
I do not believe that the OCD‘s jurisdiction is in any way
diminished by the new Abatement Regulations. I will address a
general guestion that I believe captures the concerns underlying
the twWwo issues framed by the Committee. I offer this memorandunm
from my perspective as an attorney for ¢oil and gas companies.
However, because I have not had an opportunity to discuss this
memcrandum with any companies or with the New Mexico 0il & Gas
Association, it should be considered as my opinion only.

QUESTION PRESENTED

Hew do Water Quality Contrel Commission Regulatiens
concerning the remediation cf spills and releases apply
to oil and gas facilities?

RHORT ANSWER

Section 74-6-12.G of the Water Quality Act precludes
application of WQCC Regqulations to spills resulting from the
exploration, development, production or storage of crude oil or
natural gas. Section 74-6-12.G of the Water Quality Act may not
preclude application of WQCC Regulations to apills resulting from
the cil field servics industry, the transportation of crude oil
or natural gas, the trsataent of natural gas or the rafinement of
crude oil. However, the OCD would have discretion to apply

[mccc-ruis ) 16-momo johk



Memorandum to W. Thomas Xellahin
November 9, 1995
Page 2

either the requirements of OCD Rule 116 or the requirenents of
WQCC Regulations to these spills and releasss.

RIBCUSSION

A response to the question presentsd requiras a review of
the new WQCC Abatement Regulations, existing WQCC regulation
§ 1-203 ("WQCC Spill Regulation®) and the WQCC Delegation of
Responsibilities to Environmental Improvement Division and 0il
Conservation Division, dated July 21, 1989 (“Delegation
Statement") to establish the context for the analysis. Then the
question can be answered by an analysis of the limitation on the
application of the Water Quality Act at § 74-6-12.G and the grant
of authority to the 011 Conservation Division in the 0il and Gas
Act at § 70-2-12.B.(21) and (22).

el e

(1) ¥oce Q

WQCC Requlation § 1-203 requires notifications and
corrective actions for “any discharge from any facility of oil or
other water contaminant. . .™ in haraful guantities. These
notifications and reports of corractive actions must be made to
the New Mexicc Environment Department ("NMED®) or to the OCD.

The regulation clarifies that these requirements are not intended
to be duplicative of any requirements promulgated by the 0il
Conservation Commission (™OCC") or by the OCD. WQCC Reg.

§ 1-203.A.4. In fact, the requlatiocn exempts "any facility which
is subject t5 OCC or OCD discharge notification and reporting
requirements." JId.

(2) (o} atement Re ations

These regulations have been adoptad by the WQCC and filed
with the State Records Centar on October 27, 1995. They will
become effective on December 1, 1955. Thers ars principally two
situations that trigger the application of these requlations.
The first situation is a discharge subject to § 1-203 discussed
above. If the Secretary of NMED or the Director of ©CD
determines that a discharge is likely to cause an exceedance of
WQCC ground water standards and the water pocllution will not be
abated within 120 days, that official may require the submigsion
of an abatament plan. WQCC Reg. § 1-203.A.9. The second
situation is a discharge plan that is not succassful in
protecting ground water standards. In that situation, the
Secretary of NMED or the Director of OCD may require a discharger
to meodify the discharge plan so that the water pollution is
abatad to meet standards. WQCC Reg. § 3-109.E.1. Such an
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abatement must be consistent with the requirements of the WQCC
Abatement Requlations. It should be emphasized that the
application of the WQCC Abatement Requlations to each of thesae
two situations is discretionary on the part of the NMED Secrstary
or the OCD Director.

Once the WQCC Abatement Regulations are determined to apply,
a Stage 1 abatement plan must be submittad. The purpcse of that
document is to dgsign a sita investigation that defines site
conditions and provides the data necessary to select and design
an sffective abatement option. WQCC Reg. § 4106.C. After
approval of the Stage 1 abatement plan, the responsible person is
rsquired to submit a Stage 2 abatesment plan that selects and
designs an abatement option that will result in the attainment of
abatement standards. WQCC Reg. § 4106.D. Public notics and
participation is required before the selected abatement option
can ke implemented. WQCC Reg. § 4108,

(3) MQCC’s Deleqation sStatement

As indicated above, the WQCC Regqulations are implementad by
both NMED and OCD. Each agency is a constituent agency of the
WQCC. § 74-6-2.J. NMSA 1378. The term "“secretary” and
“director" are each defined in the WQCC Regqulatiens to mean the
secretary of NMED or the director of a constituent agency, which
includes OCD. WQCC Reg. § 1-101.B.

In its Delegation Statement dated July 21, 1989, the WQCC
made the following determination as to how administration of the
WQCC Regqulations shculd be divided between NMED (then the
Environmental Inprovement Divisicon) and oOCD:

As a general rule, OCD will administer and enforce
applicable [Water Quality] Ccmmission requlatioms
pertaining to surface and ground water discharges at
oil and natural gas production sites, o0il refineries,
natural gas processing plants, geothermal
installations, carbon dicxide facilities, natural gas
transmission lines, and discharges assocliatad with
activities of the oil fiald service industry. The
Commission recognizes that OCD also administers
requlations under beth the 0il and Gas Act and the
Geothermal Resources Act, and that CCD shall have
digscretion as to which regqulations to enforce in any
given situation. OCD shall have jurisdiction over all
activities associated with exploratien for or
davelopment, producticn, transportation before
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Tefinement, refinement, storage or treatment of ...
unrefined oil and natural gas, or oil or gas preducts
on refinery premises. 7 g

X -
Thus, it is apparent that to the extent WQCC Regulations apply to
oil and gas facilities, thcose requlations are to be adminigtered

by the oCD. :

(4) en © the ter

©i) and Gas Yacilitieg

Section 74-6-12.G of the Water Quality Act severely limits
the application of that Act to ©oil and gas facilities. Any doubt
that existsd as to the scope of the limitation was removed by a
1392 amendment of that section.

Prior to June 18, 1993, § 74-6-12.G stated as follows:

G. The Water Quality Act dces not permit the
adoption of regulations or other action by the
commission or other constituent agencies which would
interfere with the exclusive authority of the oil
conservation commission over all persons and things
necessary to prevent water pollution as a result of oil
or gas operations through the exercise of the power
grantad to the oil conservation commission under
Section 70-2-12 NMSA 1978, and other laws conferring
pover on the ¢il conservation commission.

This limitation is a restriction on any action by the WQcCC
interfering with the exclusive authority of the OCC necessary to
prevent water pollution resulting from oil and gas ocperations.

Any ambigquity as to the meaning of the word “exclusive™ in
the context of WQCC Regulaticns that overlap OCD regulations
under § 70-2-12 of the Oil and Gas Act was rsmoved by the
New Mexico Legislature effective June 18, 1953. That provision
now states as follovws:

G. 'The Water Quality Act does not apply to any
activity or conditicon subject to the authority of the
o0il conservation commission under the 0il and Gas Act
[Chapter 70, Article 2 NMSA 1978), Section 70-2-12 NMSA
1978, and cother laws conferring power on the oil
conservation commission to prevent or abats watar
pollutien.
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Now, rather than referring to the ™exclusive authority® of the
occ, the limitation addresses “any activity or condition® subject
to the authority of the OCC "to prasvent or abate water
pollution.” Thus, the limitation applicable to the Water Quality
Act and WQCC Regulations promulgated thereunder applies to any
activity or condition subject to the authority of the 0CC without
the requirement that such authority be %exclusive.® PFurther,

§ 74-6~-12.G of the Water Quality Act clarifies that § 70-2-12 of
the 0il and Gas Act confers powver on the OCC to abate as well as
prevent water pollution.

(5) + s ) the Gas

For many years, the primary grant of environmental
regulatory jurisdiction to the CCD under the ©il and Gas Act was
the following provision of § 70-2-12.B:

(15) to regulate the disposition of water
produced or used in connectien with the drilling for or
producing of oil or gas or both and to direct surface
or subsurface dispcsal of the watar in a manner that
will afford reascnable protection against contaminatien
of fresh water supplies designated by the state
engineer;

Effective June 16, 13989, the Newv Mexico legislature expanded
CCD’s environmental regulatory jurisdiction by adding the
following two provisions of § 70-2-12.B:

(21) to regulate the disposition of nondomestic
-wastes resulting from the exploration, development,
proeduction or storage of crude il or natural gas to
protect pubklic health and the environment; and

{(22) to regulats the disposition of nondomestic
wastas resulting from the oil field service industry,
the transportation of crude oil or natural gas, the
treatnent of natural gas or the rsfinement of crude oil
to protect public health and the environment, including
administering the Water Quality Act [Chaptar 74,
Article 6 NMSA 1978] as provided in Subsection E of
Section 74-6-4 NMSA 1978.

The New Mexico Legislature chose to divide the additional
rule making authority given to the OCD under the 0il and Gas Act
into two categories. Subsection B.(21) concerns "exploration,"
*daevelcocpment, ™ “production,® and "storage" and dces not mention
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any concurrant jurisdiction under the Water Quality Act.
Subsection B. (22) concerns the ®oil field service ndustry,®
“transportation,® "treatment of natural gas" and "refinement of
crude o0il," and makes a referenca to the Water Quality Act. This
distinction suggests that the Legislature is dividing the grant
of rule making authority to OCD between authority that stands
alone and authority that may overlap with authority under the
Water Quality Act.

Subsaections B.(21) and B.(22) must be read in conjunctien
with § 74-6-12.G of the Water Quality Act. That provision
prohibits the Water Quality Act from applying to any activities
subject to the authority of the OCC under § 70-20-12 of the Oil
and Gas Act. Because subsections B.(21) and B. (22) are clear
grants of authority to the OCD under the 0il and Gas Act, it
could be argued that the Water Quality Act, and WQCC Regqulations
promulgated thersunder, cannot apply to activities covered by
those sections.

However, an alternative reading of subsgection B.(22) would
give meaning to the phrase "including acdministering the Water
Quality Act." That phrase could be interpreted as a recognition
that spills and releases from the activities described in this
subsection could be regulated under the Water Quality Act. Under
this analysis, the OCD could exercise its discretion as to which
statute, the 0il and Gas Act or the Water Quality Act, it wishes
to apply to these activities. In other words, the 0CD could
requlate spills and leaks associated with thesae activities under
aither Rule 116, implementing the 0il and Gas Act, or under the
Spill Regulation and the Abatesment Ragulations, implementing the
Water Quality Act. Such an approach would be consistant with
language in the Delegation Statement concerning OCD discration as
to which requlaticns to enforce in any given situation. Hovever,
I do not believe that the OCD would have such discration
concerning the enforcement of requlations relating to
exploration, developament, production or storage of crude oil or
natural gas described in subsection B.(21). 8Spills and leaks
related to those activities may only be regulatad under OCD Rula
116 and not under thie WQCC Spill Requlation or the WQCC Abatement

Regqulations.
(6) QCD Adoption of Cleanyp Ftandards Under the Oil and Gas
 1-14

As described above, the OCD has authority ts adopt
regqulations for the preventicn and abatement of water pollutioen
associatad with the oil and gas facilities apecified in
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§ 70-2-12.8.(21) and (22) of the 0il and Gas Act. WQCC
Requlations do not apply to the facilities specified in.

§ 70-2-12.B.(21), vhich are mainly "upstream.® The 0CD, hovever,
may bhave the option, but weuld not be required, to apply WQCC
Requlations on a case-by-case basis to facilities apecified in

§ 70-2-12.B.(22), which are mainly "downstreaa." . A

The Rule 116 Change Committee and ultimately the 0CC ara
free to consider any requirements of the WQCC Abatement
Requlations as appropriate for inclusion in OCD Rule 116. Just
as the OCD is not required to impose the WQCC Spill Regqulation or
the WQCC Abatement Regulations in any particular situation, the
OCC is not required to adopt any provisions of those WQCC
Regulations in revisions to OCD Rule 116.
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