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WHEREUPON, the f o l l o w i n g proceedings were had a t 

9:10 a.m.: 

CHAIRMAN LEMAY: Now we s h a l l c a l l Cases 11,352 

and 11,635. 

11,352 i s the hearing c a l l e d by the O i l 

Conservation D i v i s i o n t o amend Rule 116 of i t s General 

Rules and Regulations. 

As a companion case, Case 11,635 i s i n the matter 

of the hearing c a l l e d by the O i l Conservation D i v i s i o n t o 

enact a new r u l e e s t a b l i s h i n g methods and standards f o r 

p r e v e n t i o n and abatement of water p o l l u t i o n . 

These are associated cases. I t ' s my 

understanding t h a t testimony w i l l be taken on both of them 

t o g e t h e r ; they w i l l be consolidated f o r testimony. 

This case has been continued from the June 2 0th 

hearing, the October — I'm so r r y , the October 2 9th 

hearing. 

And we s h a l l now c a l l f o r appearances i n Case 

11,352 

MR. CARROLL: May i t please the Commission, my 

name i s Rand C a r r o l l , appearing on behalf of the D i v i s i o n . 

I w i l l have one witness. 

CHAIRMAN LEMAY: Okay, Mr. C a r r o l l . 

A d d i t i o n a l appearances? 

MR. ROSE: Louis Rose w i t h Montgomery and Andrews 

STEVEN T. BRENNER, CCR 
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on behalf of Marathon O i l Company. We'll have one witness 

as w e l l . 

CHAIRMAN LEMAY: Okay, thank you. 

MR. ELLSWORTH: Don E l l s w o r t h on behalf of the 

Bureau of Land Management. 

CHAIRMAN LEMAY: Do you have any witnesses, Mr. 

Ellsworth? 

MR. ELLSWORTH: No, s i r . 

CHAIRMAN LEMAY: Okay. A d d i t i o n a l appearances? 

Yes? 

MS. RISTAU: Yes, Toni Ristau on behalf of PNM. 

CHAIRMAN LEMAY: Okay. A d d i t i o n a l appearances? 

MS. RISTAU: No, j u s t myself. 

CHAIRMAN LEMAY: Okay, other appearances i n the 

case? 

Those witnesses who w i l l be g i v i n g testimony, 

would you k i n d l y stand and r a i s e your r i g h t hand? 

(Thereupon, the witnesses were sworn.) 

CHAIRMAN LEMAY: Mr. C a r r o l l , you may begin. 

MR. CARROLL: May i t please the Commission, a t 

t h i s time I w i l l submit what has been marked OCD E x h i b i t 

Number 1, which was the d r a f t Rule 116 t h a t was prepared by 

the D i v i s i o n i n c o r p o r a t i n g t h e i r suggestions as t o the 

i n c l u s i o n of volumes of gas t h a t have been released t h a t 

need t o be reported. 
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And also a t t h i s time I ' d l i k e t o giv e t o the 

Commission what's been marked OCD E x h i b i t Number 3, which 

i s the new r e p o r t , C-141, which w i l l be used by the 

D i v i s i o n i n the r e p o r t i n g of such releases, and i t ' s my 

understanding t h a t the BLM has agreed t o the contents of 

the form, and they w i l l be using the same form f o r r e p o r t s 

t o them. 

And w i t h t h a t , t h a t ' s a l l the D i v i s i o n has a t 

t h i s time. 

We have one witness t h a t i s prepared t o address 

concerns brought up by other p a r t i e s . Otherwise, we stand 

by the d r a f t Rule 116 which was proposed a t the October 

hearing w i t h our suggested language regarding the release 

of gases. 

CHAIRMAN LEMAY: Okay. Thank you, Mr. C a r r o l l . 

Mr. Rose? 

LOUIS ROSE. 

the witness h e r e i n , a f t e r having been f i r s t d u l y sworn upon 

h i s oath, t e s t i f i e d as f o l l o w s : 

DIRECT TESTIMONY 

BY MR. ROSE: Thank you, Mr. Chairman. I'm going t o be the 

witness, so i f I might, h o p e f u l l y w e ' l l make t h i s 

r e l a t i v e l y s h o r t and painle s s . 

Mr. Chairman, members of the Commission, my name 

i s Louis Rose. I'm an atto r n e y w i t h the Montgomery law 
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f i r m . Just by way of background, I've been w i t h t h a t law 

f i r m f o r about f o u r and a h a l f years now, doing p r i m a r i l y 

environmental law. 

Before I j o i n e d Montgomery and Andrews, I was an 

at t o r n e y w i t h what's now the New Mexico Environmental 

Department f o r 16 years, working on both water and a i r 

matters, p r i m a r i l y . I p a r t i c i p a t e d i n the Water Q u a l i t y 

C o n t r o l Commission rule-making t h a t e s t a b l i s h e d these 

abatement r e g u l a t i o n s , as w e l l as most of the rule-makings 

before t h a t commission t h a t e s t a b l i s h e d the remainder of 

the Water Q u a l i t y Control Commission r e g u l a t i o n s . 

I'm appearing here today on behalf of Marathon 

O i l Company, and what I ' d l i k e t o address, i f t h a t ' s 

a p p r o p r i a t e , Mr. Chairman, i s the proposed changes t h a t I 

submitted on behalf of Marathon, and my l e t t e r t h a t was 

dated, I b e l i e v e , Friday, November the 8th, which you 

should have, which I submitted t o the Commission on the 

8th. I don't know whether the s e c r e t a r i e s provided those 

t o the Commissioners or not. 

CHAIRMAN LEMAY: I s t h i s t h i s d r a f t t h a t we have 

here? Give us j u s t a second. We can get t h a t — 

MR. ROSE: Sure. 

CHAIRMAN LEMAY: — out f o r the Commission. 

Proposed amendments, Montgomery and Andrews? 

MR. ROSE: They should be dated November the 8 t h . 
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CHAIRMAN LEMAY: Yeah. 

MR. ROSE: And I submitted t h r e e copies, one f o r 

each of the Commissioners. 

CHAIRMAN LEMAY: I s i t two pages? 

MR. ROSE: I t ' s comprised of th r e e pages t o t a l l y , 

I b e l i e v e , Mr. Chairman. There was a previous s u b m i t t a l 

t h a t we made before the October 29th hearing, which we've 

since withdrawn as p a r t of the November 8th l e t t e r . 

CHAIRMAN LEMAY: We have i t . 

MR. ROSE: Thank you, Mr. Chairman. I ' l l t r y t o 

go through these and e x p l a i n these and then be a v a i l a b l e 

f o r questions. 

F i r s t , l e t me s t a t e f o r the record t h a t Marathon 

supports the proposed r u l e t h a t was submitted by the Rule 

116 committee but requests t h a t the Commission make the 

changes t h a t we've submitted on November 8 t h , which we 

be l i e v e are c o n s i s t e n t w i t h the purpose of the Committee's 

d r a f t but make some of the p r o v i s i o n s more c l e a r and, we 

be l i e v e , f u r t h e r t h a t purpose a p p r o p r i a t e l y . 

And I ' l l go through these one a t a time. Some of 

these are e d i t o r i a l , and I ' l l t r y not t o d w e l l on those. 

There are some f a i r l y s u b s t a n t i a l changes, or a t l e a s t 

s u b s t a n t i v e changes, also included. 

The f i r s t change, which we've la b e l e d as 

"General" and i s something t h a t I t h i n k i s j u s t an 

STEVEN T. BRENNER, CCR 
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e d i t o r i a l comment, and t h a t i s , throughout the d r a f t 

d e f i n e d terms are sometimes c a p i t a l i z e d , sometimes not, and 

i t was our p o s i t i o n , or a t l e a s t concern, t h a t someone 

reading t h a t might construe the c a p i t a l i z e d terms 

d i f f e r e n t l y than the u n c a p i t a l i z e d . I t ' s j u s t a question 

of s t y l e . And we are concerned t h a t they j u s t be 

c o n s i s t e n t throughout. 

So i f you're going t o c a p i t a l i z e d e f i n e d terms, 

you ought t o do t h a t throughout or not do i t throughout. 

The second changes — And w e ' l l go through these 

by r u l e . The f i r s t change t o Rule 7 i s t o i n s e r t a 

d e f i n i t i o n of " D i r e c t o r " . Again, t h i s i s an e d i t o r i a l 

comment. I t h i n k i t ' s f a i r l y c l e a r from the t e x t who 

they're t a l k i n g about, but t h i s would make i t a b s o l u t e l y 

c l e a r . Someone p i c k i n g up these r e g u l a t i o n s who i s n ' t as 

f a m i l i a r w i t h them as most of the operators are might not 

n e c e s s a r i l y know who they're t a l k i n g about, and t h a t ' s j u s t 

something we suggest. 

I n terms of the second change, which i s an 

amendment t o the d e f i n i t i o n of "hazard t o p u b l i c h e a l t h " , 

the only change we're recommending t o the Committee's d r a f t 

i s t o i n s e r t the l e t t e r A a f t e r the c i t a t i o n of 2 0 NMAC 

6.2, Section 3103, and t h i s would make i t c o n s i s t e n t w i t h 

the Water Q u a l i t y Control Commission's d e f i n i t i o n of 

"hazard t o p u b l i c h e a l t h " , which i n f a c t references only 

STEVEN T. BRENNER, CCR 
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the Paragraph A standards i n the d e f i n i t i o n , which are the 

human-health-related standards. 

And i f you want, Mr. Chairman, I can g i v e you the 

p a r a l l e l c i t e t o the Water Q u a l i t y Control Commission 

r e g u l a t i o n s . I t ' s 2 0 NMAC 6.2, Section 1101.W, and you can 

compare those. But a l l we've done i s compare the 

d e f i n i t i o n s , and the proposed change here makes i t 

i d e n t i c a l w i t h the WQCC's d e f i n i t i o n . 

The t h i r d proposed change i s a change t o the 

d e f i n i t i o n of "remediation plan". And f i r s t , the context 

i n which the term i s used i s i n proposed Rule 116.D, 

d e a l i n g w i t h c o r r e c t i v e a c t i o n , which s t a t e s t h a t a 

responsible p a r t y i s r e q u i r e d t o remediate unauthorized 

releases, and they are r e q u i r e d t o do t h a t e i t h e r under a 

remediation plan approved by the D i v i s i o n or an abatement 

p l a n under Rule 19. 

And we were concerned t h a t , as we understood the 

purpose of t h a t remediation plan, was t o be an a l l -

encompassing document t h a t would deal w i t h both s o i l 

contamination and other media contamination, but t h a t would 

be r e l a t i v e l y easy t o clean up or t h a t the Department d i d 

not t h i n k was — t h a t necessitated an abatement p l a n , a 

more complicated and c e r t a i n l y a more p r o c e d u r a l l y 

d i f f i c u l t procedure, and t h a t these remediation plans would 

handle e v e r y t h i n g else. 
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The way the language was d r a f t e d i n the proposal, 

i t appeared as though, i n f a c t , remediation plans were much 

more l i m i t e d and would only apply i n s i t u a t i o n s where i t 

was l i k e l y t h a t the contamination would be remediated 

w i t h i n a year. 

I f , i n f a c t , you had s o i l contamination but no 

groundwater contamination or surface-water contamination, 

but remediation took more than a year, under the proposed 

d e f i n i t i o n i t d i d n ' t look l i k e t h e r e was any process t o 

remediate. 

And so what we t r i e d t o do was l i m i t or d e l e t e 

the l i m i t a t i o n s i n the a p p l i c a b i l i t y of the term, so t h a t 

i t , i n f a c t , would deal w i t h cleanups of a l l types of 

contaminations and then would b a s i c a l l y be the process t h a t 

would be used where an abatement plan was not a p p r o p r i a t e . 

And so we t h i n k t h a t ' s c o n s i s t e n t w i t h t he 

Committee's i n t e n t i n these r e g u l a t i o n s , and we t h i n k t h a t , 

i n f a c t , would g i v e the Department more f l e x i b i l i t y i n 

terms of how i t approaches contamination. 

And t h a t ' s our proposed changes t o Rule 7. 

I n terms of Rule 19, the f i r s t change i s , again, 

an e d i t o r i a l change. There's a parentheses missing a t the 

end of t h a t sentence. 

The second change — l e t ' s f i n d my Rule 19 here 

— deals w i t h d e l e t i n g some proposed language on page 3, 
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and t h a t language deals w i t h p o i n t - o f - u s e treatment and i t s 

c o n s i d e r a t i o n i n a l t e r n a t i v e standards. 

By d e l e t i n g t h i s language, we b e l i e v e we've more 

c l o s e l y conformed — i n f a c t , we have more c l o s e l y 

conformed the proposal t o the e x i s t i n g Water Q u a l i t y 

C o n t r o l Commission r e g u l a t i o n . 

We've d e a l t w i t h the concept of c o n s i d e r a t i o n of 

po i n t - o f - u s e treatment i n our proposed number 3, which 

allows f o r a point-of-use treatment t o be p a r t of a 

p e t i t i o n but does not r e q u i r e i t s use and does not r e q u i r e 

c o n s i d e r a t i o n i n e s t a b l i s h i n g a l t e r n a t i v e standards. And 

we b e l i e v e t h a t w h i l e i t may be appropriate f o r — t h a t 

p o i n t - o f - u s e treatment be u t i l i z e d i n some s i t u a t i o n s , we 

don't t h i n k t h a t i t ' s l i k e l y t h a t i t w i l l i n a l l 

s i t u a t i o n s . 

And so we wanted t o make sure t h a t the 

Commission's r u l e s allowed i t s c o n s i d e r a t i o n but d i d not 

r e q u i r e i t i n a l l circumstances. 

And so by d e l e t i n g what's B . ( 6 ) ( a ) ( i i i ) here and 

i n s e r t i n g the language we've proposed i n number 3, we 

be l i e v e we've done t h a t . 

And as I pointed out, t h a t the language i n ( i i i ) 

i s not i n the Water Q u a l i t y Control Commission r e g u l a t i o n s , 

and by d e l e t i n g i t i n t h i s context, t h a t the r e g u l a t i o n s 

w i l l p r e c i s e l y conform t o t h a t so t h a t there's no 
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d i f f e r e n c e i n treatment of a l t e r n a t i v e standards, i f these 

r u l e s are adopted w i t h our proposed changes, between how 

the Water Q u a l i t y Control Commission would deal w i t h 

a l t e r n a t i v e standards and how t h i s Commission would deal 

w i t h the same issue. 

Amendment Number 3, as I've i n d i c a t e d , includes 

p o i n t - o f - u s e treatment. And i n a d d i t i o n , i t ' s somewhat 

e d i t o r i a l , and t h a t i s , i f you look a t the language i n 

B . ( 6 ) ( b ) , p a r t i c u l a r l y — You have t o look a t t h i s change 

i n c o n j u n c t i o n w i t h change number 4, which i s t o d e l e t e 

( x i ) and ( x i i ) — or i s i t — i t should be — ( x i i i ) t h e r e , 

Roman numeral ( x i i i ) . 

I f you look a t the way t h a t the sentence i s 

d r a f t e d , i t s t a r t s on page 3, "the p e t i t i o n s h a l l " , and 

then you go down t o number ( x i i i ) t h e r e , i t says, "the 

p e t i t i o n may". I t ' s a separate sentence. I t ' s 

d i s c r e t i o n a r y , as opposed t o mandatory. 

And a l l we've done i s take i t out of the sentence 

t h a t ' s a requirement and made i t a separate sentence t h a t 

makes i t c l e a r t h a t t h a t ' s d i s c r e t i o n a r y . And we b e l i e v e 

we haven't changed the purpose of the sentence, only made 

i t c l e a r e r i n terms of t h a t being d i s c r e t i o n a r y , as opposed 

t o being a mandatory item. 

Change number 5, the change which i s on page 5, 

i s a change t o the proposal, number 7 t h e r e , d e a l i n g w i t h 
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m o d i f i c a t i o n of abatement standards. And t h e r e i s , as I 

r e c a l l , no equi v a l e n t f o r t h i s language i n the Water 

Q u a l i t y Control Commission's r e g u l a t i o n s , although the 

concept was discussed a t length i n the o r i g i n a l hearings, 

adopting the abatement r e g u l a t i o n s . 

What t h i s language, I thought, was intended t o do 

was t o deal w i t h s i t u a t i o n s where a company had made a 

proposal t o remediate, t h a t proposal had been accepted and 

vested i n c a p i t a l t o remediate, and then a f t e r t h a t ' s 

ongoing, then the standards change. 

And we d i d n ' t t h i n k i t was a p p r o p r i a t e , 

c e r t a i n l y , f o r the companies, then, t o have t o re-evaluate 

t h e i r abatement process and, i n f a c t , maybe have t o go r e -

engineer c o n t r o l s t h a t we thought t h a t unless t h e r e was 

some important reason why — p a r t i c u l a r l y r e l a t e d t o p u b l i c 

h e a l t h — why, i n f a c t , t h a t ought t o be re-looked a t , t h a t 

once you've been approved t o remediate, you ought t o c a r r y 

t h a t on i n the investment. P a r t i c u l a r l y the c a p i t a l 

investment you made should not be r e v i s i t e d . 

And t h a t was the t h r u s t of why a t l e a s t Marathon 

and other companies were i n t e r e s t e d i n some language on 

m o d i f i c a t i o n of abatement standards i n the Water Q u a l i t y 

C o n t r o l Commission context. 

The d r a f t t h a t ' s i n 7 here, we were concerned, 

could be read t o allow the D i r e c t o r u n i l a t e r a l l y t o second-
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guess t h i s Commission and the Water Q u a l i t y C o n t r o l 

Commission's adoption of standards. 

I t could be read, f o r example, the s t a t e standard 

f o r benzene i s higher than — f o r cleanup, i s higher than 

the Safe D r i n k i n g Water Act primary standard. 

And we thought under t h i s language, the D i r e c t o r 

could, w i t h o u t going back t o the Water Q u a l i t y C o n t r o l 

Commission or t o t h i s Commission and recommending the 

r e g u l a t i o n s e s t a b l i s h i n g the cleanup standards, 

u n i l a t e r a l l y decide, Well, the c u r r e n t benzene standard i s 

not a p p r o p r i a t e ; w e ' l l j u s t r e q u i r e something d i f f e r e n t . 

And we d i d n ' t t h i n k t h a t was a p p r o p r i a t e , t h a t 

i t ' s t h i s Commission or the Water Q u a l i t y C o n t r o l 

Commission t h a t ' s empowered t o make those judgments as t o 

the a p p r o p r i a t e standards, and t h a t t h a t process — t h a t 

the standards ought t o hold, unless e i t h e r of the 

commissions go through and amend those standards. 

And what we've proposed i n B.(7) i s i n essence t o 

deal w i t h those s i t u a t i o n s , t h a t i f t h i s Commission were — 

a f t e r remediation i s i n i t i a t e d , were t o change the cleanup 

standards, make them more s t r i n g e n t or less s t r i n g e n t , 

t h a t , i n f a c t , the cleanup would be t i e d t o the standards 

a t the time of approval, except i f they're — the 

Commission were t o determine t h a t compliance w i t h those 

standards created a present or f u t u r e hazard t o p u b l i c 
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h e a l t h or the environment, i n which case, then, the 

companies would have a r i g h t t o appeal t o t h i s Commission 

i n terms of t h a t determination. 

But we b e l i e v e t h a t ' s the a p p r o p r i a t e t e s t and 

t h a t t h a t ' s — i n only those l i m i t e d circumstances, should 

the issue of the standards, the cleanup standards, be 

r e v i s i t e d a f t e r remediation has been i n i t i a t e d . 

The change number 6 here i s , again, an e d i t o r i a l 

change. The word " p r o v i s i o n " i s n ' t the r i g h t tense; i t 

should have been " p r o v i s i o n s " . 

And then the language — There's no Section ( 3 ) ; 

i t ' s a c t u a l l y , we b e l i e v e , r e f e r r i n g t o E(3). 

Change number 7, again, i s e d i t o r i a l . There were 

some s i t u a t i o n s which we understood i n terms of these kinds 

of agreements, which were not signed by the D i r e c t o r but 

were, i n f a c t , signed by someone i n the D i v i s i o n working 

f o r the D i r e c t o r , and wanted t o make sure t h a t i t was c l e a r 

t h a t whether the D i r e c t o r himself signed i t or one of h i s 

employees signed i t , t h a t , i n f a c t , these agreements were 

s t i l l b i n d i n g . 

The second change, adding "or other agreement", 

j u s t makes sure t h a t the second p a r t of the provided 

sentence i s p a r a l l e l t o the f i r s t p a r t , includes e x a c t l y 

the same types of documents. 

Change number 7 i s , again, an e d i t o r i a l change. 
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The word " l i k e l y " here, i n terms of one year, was borrowed 

from the language t h a t had p r e v i o u s l y been i n the 

d e f i n i t i o n of "remediation plan". And t h i s i s the 

p r o v i s i o n and the r e g u l a t i o n s t h a t exempts cleanups from 

the abatement-plan process, as long as i t ' s l i k e l y t h a t 

y o u ' l l clean up w i t h i n a year. And we thought t h a t i t was 

ap p r o p r i a t e t o add the word " l i k e l y " here t o conform w i t h 

the Committee's proposal i n terms of the d e f i n i t i o n of 

"remediation plan". 

Changes 8, 9, 10 and 11 are a c t u a l l y a l l p a r t of 

one proposal. As you heard l a s t time, t h i s proposed 

r e g u l a t i o n would allow f o r n o t i c e and comment both f o r 

Stage 1 — and p o t e n t i a l p u b l i c hearing, f o r Stage 1 and 

Stage 2 abatement plans. 

The company has reviewed the Water Q u a l i t y 

C o n t r o l Commission r e g u l a t i o n s and, i n f a c t , those 

r e g u l a t i o n s do not allow f o r p u b l i c hearing f o r Stage 1 

plans. I n f a c t , the company believes t h a t i t ' s r e a l l y 

i n a p p r o p r i a t e t o do t h a t f o r a Stage 1 pla n , t h a t , i n f a c t , 

you want t o — w e l l , you want review by the agency, t h a t 

the purpose of t h a t i s t o e s t a b l i s h a plan t o go out and 

i n v e s t i g a t e contamination. 

And we b e l i e v e t h a t the n o t i c e and p o t e n t i a l 

hearing process e s t a b l i s h e d i n the committee's proposal 

could s u b s t a n t i a l l y delay those e f f o r t s . We b e l i e v e i t ' s 
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more a p p r o p r i a t e , on balance, t o t r y t o get t h a t done 

q u i c k l y and t h e r e f o r e t r y t o get a remediation proposal 

t o g e t h e r . 

Those remediation proposals would be the su b j e c t 

of n o t i c e and p o t e n t i a l hearing, but we don't t h i n k t h a t 

i t ' s a p p r o p r i a t e t o have n o t i c e and p u b l i c hearing and 

comment periods a t both stages. 

And we b e l i e v e the Water Q u a l i t y C o n t r o l 

Commission's model i s the appropriate one. The language we 

propose t o i n s e r t here, number 8, i s , i n f a c t , from the 

Water Q u a l i t y Control Commission r e g u l a t i o n s . Again, I ' l l 

g i v e you the c i t e i f I can f i n d i t . I t ' s , again, 20 NMAC 

6.2, Section 4108.A, i s the language t h a t we've borrowed 

here and i n s e r t e d . That's our proposed number 8. 

That's p r e c i s e l y the k i n d of n o t i c e t h a t ' s given 

f o r a Stage 1 plan a t the Water Q u a l i t y Control Commission 

f o r those cleanups. 

And we be l i e v e t h a t t h a t ' s a p p r o p r i a t e t o borrow 

here, so t h a t what i t r e q u i r e s i s a news release t h a t would 

g i v e the p u b l i c n o t i c e of the proposed i n v e s t i g a t i o n but 

t h a t would — and then I guess the p u b l i c could comment t o 

the D i v i s i o n i f they saw appropriate, but would not 

e s t a b l i s h a formal process t h a t would allow f o r n o t i c e and 

o p p o r t u n i t y f o r a p u b l i c hearing a t t h a t stage. 

And the change number 9, 10 and 11 would be 
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necessary t o e f f e c t u a t e t h a t change and ensure t h a t the 

n o t i c e , the k i n d of formal p u b l i c n o t i c e t h a t ' s s p e c i f i e d 

i n these r u l e s , and the o p p o r t u n i t y f o r p u b l i c hearing 

would not apply t o a Stage 1 plan. 

Change number 12 i s on page 11. With t h a t — 

what we're asking t o d e l e t e here — Let's see i f I can f i n d 

i t . Page 12, excuse me. — i s t o d e l e t e H.(2), which 

r e q u i r e s — I t says, The D i r e c t o r s h a l l , w i t h i n 3 0 days of 

r e c e i v i n g a f a c t sheet, approve or n o t i f y the r e s p o n s i b l e 

person of the document's d e f i c i e n c y . 

That's language s t r a i g h t out of the Water Q u a l i t y 

C o n t r o l Commission r e g u l a t i o n s . And i t makes sense, 

because f o r the WQCC's r u l e s , a f a c t sheet i s developed f o r 

a p u b l i c hearing on a Stage 2 abatement pla n . 

Under these proposed r u l e s there's no e q u i v a l e n t 

f a c t sheet development t h a t ' s r e q u i r e d , so t h e r e should be 

no requirement t o approve the f a c t sheet. 

So unless you i n s e r t a requirement f o r a f a c t 

sheet f o r a p u b l i c hearing on a Stage 2, there's no need 

f o r t h i s s e c t i o n . And, i n f a c t , there's n o t h i n g t o 

approve. So we t h i n k i t ' s more appropriate j u s t t o d e l e t e 

t h a t s e c t i o n . 

Change number 13 i s , again, an e d i t o r i a l change. 

The reference t o 116.E i s i n c o r r e c t . There i s no proposed 

116.E. We b e l i e v e t h a t they're t a l k i n g about Rule 116.D. 
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And the f i n a l change i s t o s t r i k e what's proposed 

Rule 19.N, de a l i n g w i t h n o t i f i c a t i o n . We b e l i e v e t h a t , 

f i r s t of a l l , having two n o t i f i c a t i o n r u l e s , 116 and 19, i s 

confusing. 

Secondly, we be l i e v e t h a t the kinds of releases 

which are covered by proposed Rule 19.N are, i n f a c t , 

covered by Rule 116 and t h a t the redundant n o t i f i c a t i o n 

requirements, we b e l i e v e , are i n a p p r o p r i a t e . And 

t h e r e f o r e , there r e a l l y i s no need f o r Rule 19.N. 

And we bel i e v e i t would be a l o t c l e a r e r t o the 

re g u l a t e d community i f th e r e were j u s t one n o t i f i c a t i o n 

r u l e , as opposed t o two w i t h p o t e n t i a l l y d i f f e r e n t 

standards, a l b e i t g i v i n g i t the same releases. 

So we propose t h a t Rule 19.N be del e t e d . 

That concludes my testimony, Mr. Chairman, and 

I'm a v a i l a b l e f o r questions. 

CHAIRMAN LEMAY: Thank you, Mr. Rose. 

Questions from the audience? 

Mr. C a r r o l l ? 

MR. CARROLL: Mr. Rose — F i r s t of a l l , I ' l l 

advise the Commission t h a t the OCD has been d i s c u s s i n g 

Marathon's suggested changes, and we agree w i t h a l l t he 

changes up t o change 8. 

And as Mr. Rose has t e s t i f i e d , 8, 9, 10 and 11 

are a l l r e l a t e d . 
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EXAMINATION 

BY MR. CARROLL: 

Q. Mr. Rose, i t i s my understanding t h a t Marathon 

ob j e c t s t o the p r o v i s i o n of hearings a t both the Stage 1 

and Stage 2 phases? 

A. That's c o r r e c t . 

Q. And the D i v i s i o n agrees w i t h t h a t , t h a t we don't 

t h i n k there's a hearing necessary a t both the Stage 1 and 

Stage 2 phases. What the D i v i s i o n would l i k e i s an 

op p o r t u n i t y f o r comment on the Stage 1 p r o v i s i o n . 

Mr. Rose, why give n o t i f i c a t i o n as t o Stage 1 i f 

t here's no p r o v i s i o n f o r comment? 

A. I guess I ' d have t o guess a t what the Water 

Q u a l i t y C o n t r o l Commission intended, because t h i s i s t h e i r 

proposal. 

I would guess t h a t the Stage 1 pl a n , as I 

understand i t , i s merely a plan t o i n v e s t i g a t e , i n terms of 

how t o conduct an i n v e s t i g a t i o n , and t h a t i t ' s less l i k e l y 

t h a t t h e r e would be s i g n i f i c a n t p u b l i c i n p u t a t t h a t stage, 

and c e r t a i n l y t h a t i t ' s more of a t e c h n i c a l l y - o r i e n t e d - t y p e 

review, and we be l i e v e t h a t the Department i s c e r t a i n l y 

equipped t o do t h a t and t h a t ' s r e a l l y the Department's 

f u n c t i o n . 

Where we t h i n k p u b l i c i n p u t i s most a p p r o p r i a t e 

i s a t the remedy stage, t h a t i s , choosing the type of 
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remedy t h a t would be e f f e c t u a t e d i n terms of c l e a n i n g up a 

proposal and how long t h a t would take t o do. 

But given t h a t we bel i e v e t h a t time i s of the 

essence i n most of these kinds of cleanups, we b e l i e v e on 

balance t h a t i t ' s b e t t e r and more appropriate i n the p u b l i c 

i n t e r e s t t o reduce the p u b l i c - i n p u t and p u b l i c - n o t i c e 

process, i n order t o get on w i t h the process of 

i n v e s t i g a t i n g the contamination. 

Q. Well, wouldn't p u b l i c i n p u t be important i f the 

D i v i s i o n and the Appl i c a n t f o r g o t something? Wouldn't 

comment maybe f i l l i n some gaps? Wouldn't i t be 

b e n e f i c i a l ? 

A. I t could p o t e n t i a l l y be b e n e f i c i a l , and c e r t a i n l y 

we don't b e l i e v e our proposal precludes p u b l i c i n p u t . 

Q. But i t doesn't provide f o r i t ? 

A. I t doesn't r e q u i r e i t , c e r t a i n l y , i t doesn't 

a u t h o r i z e i t . Although i t ' s been my experience w i t h 

government t h a t i f the p u b l i c i s concerned about a matter, 

they tend not t o be shy about b r i n g i n g them t o the 

a t t e n t i o n of the government o f f i c i a l s , regardless i f 

there's a s p e c i f i c r e g u l a t i o n a u t h o r i z i n g t h a t i n p u t . 

Q. Well, I don't t h i n k our suggested r u l e would 

r e q u i r e p u b l i c i n p u t ; we can't r e q u i r e p u b l i c i n p u t . But 

t o provide f o r i t , the D i v i s i o n f e e l s , i s important. 

A. And I can — And I understand t h a t , and we're not 
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suggesting t h a t no p u b l i c i n p u t i s a p p r o p r i a t e . We b e l i e v e 

t h a t , p a r t i c u l a r l y given the t i m i n g i n these r e g u l a t i o n s on 

approval of these plans — and as I r e c a l l , the — and I ' d 

have t o look a t the s p e c i f i c p r o v i s i o n . I t h i n k the 

r e g u l a t i o n s c a l l f o r approval of these Stage 1 plans, 

a c t u a l l y , f a i r l y q u i c k l y a f t e r they're submitted. 

And i t d i d n ' t look l i k e — the approval process 

r e a l l y allows f o r — so w i t h i n 60 days a f t e r r e c e i v i n g the 

proposal — I guess i t depends on when you get the p u b l i c 

n o t i c e out and how long you allow f o r p u b l i c comment, but 

c e r t a i n l y we have no o b j e c t i o n — I f you d i d n ' t compromise 

t h a t 60-day time frame, you could get p u b l i c comment. 

C e r t a i n l y t h a t would be appropriate. 

But we're concerned t h a t the ex p e d i t i o u s nature 

of these kinds of reviews would be — would, i n f a c t , be 

compromised i f you put i n a f o r m a l - n o t i c e process, and 

t h a t ' s the primary concern here. 

Q. Well, would Marathon agree t o i t i f the 60-day 

time frame was l e f t i n t a c t and l e t ' s say a 3 0-day comment 

p e r i o d f o r p u b l i c comment be included also? 

A. I ' d have t o discuss t h a t w i t h my c l i e n t , and we 

can c e r t a i n l y get back t o you. I'm not aut h o r i z e d t o agree 

t o t h a t a t t h i s p o i n t . 

Q. But you do agree t h a t p u b l i c comment might 

provide some i n s i g h t as t o what type of i n v e s t i g a t i o n 
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should be performed? 

A. C e r t a i n l y , and — not t h a t the D i v i s i o n i s not 

a l l - k n o w i n g , but I suspect there are s i t u a t i o n s where the 

D i v i s i o n and the regulated p a r t y could be missing something 

t h a t i t might be appropriate t o look a t . 

So sure. I mean, i t ' s — I t h i n k i t can be 

v a l i d . Sometimes i t i s , sometimes i t i s n ' t . But I 

wouldn't dismiss the p o s s i b i l i t y of some v a l i d comments 

coming i n and d i r e c t i n g those i n v e s t i g a t i o n s , c e r t a i n l y . 

Q. And the D i v i s i o n , you know, wants t o see t h i s 

proceed as f a s t as possible also, but b e l i eves t h a t p u b l i c 

comment i s e s s e n t i a l a t the i n v e s t i g a t i o n phase, besides 

t h i s Stage 2. 

The D i v i s i o n agrees w i t h 12 and 13 of your 

comments. 

And then the only other change or disagreement i s 

number 14 on the l a s t page. You t e s t i f i e d t h a t the n o t i c e 

of ground contamination contained i n Rule 19.N would be 

covered by the n o t i c e p r o v i s i o n s of Rules 116? 

A. Well, t h a t was c e r t a i n l y the way we read proposed 

Rule 119.N [ s i c ] , t h a t ' s c o r r e c t . 

Q. Rule 116 deals w i t h unauthorized releases, as 

c u r r e n t l y d r a f t e d ; i s t h a t c o r r e c t ? 

A. As c u r r e n t l y d r a f t e d , t h a t i s c o r r e c t . 

Q. And how does Marathon i n t e n d t o address the 
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s i t u a t i o n where authorized releases, through discharges 

i n t o an u n l i n e d p i t , or a discharge plan contaminates 

groundwater? 

A. Well, I guess there's a couple of issues i n terms 

of how you look a t i t , and t h a t i s , I guess, i t depends on 

whether the release — e x a c t l y how the release i s 

a u t h o r i z e d and what a u t h o r i z a t i o n t h e r e i s f o r the release. 

I t wasn't c l e a r , i n terms of the types of release 

t h a t 19.N i s t a l k i n g about, whether, i n f a c t — For 

example, i f you're a u t h o r i z i n g a release under a discharge 

p l a n , c e r t a i n l y , i t ' s my understanding t h a t the D i v i s i o n 

can a t t a c h m o n i t o r i n g requirements t h a t would ensure — and 

r e p o r t i n g requirements, i n f a c t , i n the context of t h a t 

a u t h o r i z a t i o n , t h a t they would get n o t i c e i f , i n f a c t , 

something wasn't operating the way i t was supposed t o . 

And I assume t h a t ' s t r u e i n the other r u l e s as 

w e l l , whether i t ' s a p i t or any other k i n d of d i s p o s a l 

a c t i v i t y . C e r t a i n l y there's the a b i l i t y t o r e g u l a t e those. 

I guess I was — We were concerned about e x a c t l y 

what the context was and what t h a t meant, and t h a t 

c e r t a i n l y — We d i d n ' t t h i n k t h a t releases t h a t impacted 

groundwater or t h a t caused exceedences of standards were 

n e c e s s a r i l y authorized. And so i t was our p o s i t i o n t h a t , 

i n f a c t , those kinds of releases were covered by Rule 116. 

But I c e r t a i n l y w i l l admit t h a t t h e r e may be f a c t 
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p a t t e r n s where perhaps Rule 19.N would apply t h a t 116 

wouldn't. And i f t h a t ' s the case, we b e l i e v e t h a t the 

b e t t e r way t o deal w i t h t h i s i s t o modify Rule 116 t o 

encompass those changes, as opposed t o have two separate 

r e p o r t i n g r u l e s t h a t , i n f a c t , could apply t o the same 

release. 

We t h i n k there's a universe of releases, i n f a c t , 

t h a t there's more commonality than, i n f a c t , d i f f e r e n c e s 

between a release subject t o 116 and 19.N, and t h a t 

t h e r e f o r e you would end up w i t h two p o t e n t i a l l y d i f f e r e n t 

r e p o r t i n g requirements t h a t would apply t o two d i f f e r e n t 

p a r t s of the same agency t h a t could lead t o — w i t h 

d i f f e r e n t p o t e n t i a l standards upon i t , t h a t could lead t o 

v i o l a t i o n s f o r e x a c t l y the same release. 

We thought i t was more app r o p r i a t e t h a t i f i t was 

the D i v i s i o n ' s i n t e n t t h a t t h e r e was releases t h a t 116 

d i d n ' t cover, t o modify 116, not include a whole separate 

n o t i f i c a t i o n r u l e . 

Q. Yeah, you've h i t the n a i l on the head. The 

D i v i s i o n i s concerned t h a t there would be a gap, t h a t 

c e r t a i n releases t h a t would contaminate groundwater would 

not be repo r t e d t o the D i v i s i o n . And as Rule 116 i s 

c u r r e n t l y d r a f t e d , i t only applies t o unauthorized 

releases. 

And you're r i g h t , the D i v i s i o n never aut h o r i z e s 
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releases t h a t contaminate groundwater. But the r e i s a gap 

t h e r e , where an authorized release would contaminate 

groundwater, t h a t wouldn't n e c e s s a r i l y be r e q u i r e d t o be 

rep o r t e d . 

The D i v i s i o n has prepared what has been marked 

E x h i b i t Number 2, which I haven't provided the Commission, 

which would incorporate the n o t i c e p r o v i s i o n s of 19.N i n t o 

Rule 116 so t h a t a l l the n o t i f i c a t i o n s are contained i n 

Rule 116 and we wouldn't have t h i s hanging n o t i c e 

requirement a t the end of Rule 19. 

And I can provide t h a t t o the Commission now or 

l a t e r . 

CHAIRMAN LEMAY: Want i t now? 

COMMISSIONER WEISS: Yeah. 

CHAIRMAN LEMAY: Yeah, we'd l i k e t o have i t now, 

please, Mr. C a r r o l l . 

MR. CARROLL: That's a l l the questions I have of 

Mr. Rose. 

CHAIRMAN LEMAY: A d d i t i o n a l questions of Mr. Rose 

from the audience? 

Commissioner Bailey? 

EXAMINATION 

BY COMMISSIONER BAILEY: 

Q. A l o t of i n f o r m a t i o n , q u i c k l y , w i t h o u t a l o t of 

exp l a n a t i o n , so i t would take a w h i l e t o go through a l l of 
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your suggestions. 

For Rule 7, w i t h i n remediation, f o l l o w i n g up the 

conversation t h a t j u s t occurred, there's also t h a t 

discrepancy between r e p o r t a b l e and unauthorized, so t h a t i s 

i n an area t h a t would need t o be reviewed c l o s e l y . I ' d 

l i k e t o explore t h i s area a l i t t l e b i t . 

I s your d e f i n i t i o n here saying t h a t a u t h o r i z e d 

releases which may adversely impact groundwater do not have 

t o q u a l i t y f o r remediation plans or improvements? 

A. Mr. Chairman, Commissioner B a i l e y , i t was our 

i n t e n t i o n t h a t remediation plans — And as I i n d i c a t e d i n 

response t o Mr. C a r r o l l ' s questions, i t was c e r t a i n l y not 

our i n t e r p r e t a t i o n t h a t discharges causing exceedences of 

groundwater standards were, i n f a c t , a u t h o r i z e d , so t h a t 

t h i s would encompass a l l of the s i t u a t i o n s where 

groundwater contamination would have occurred. I can't 

conceive of any of those s i t u a t i o n s o c c u r r i n g . 

But c e r t a i n l y i t ' s not our i n t e n t t o l i m i t the 

a p p l i c a b i l i t y of remediation plan only t o those discharges 

which, i n Mr. C a r r o l l ' s parlance, are unauthorized. 

C e r t a i n l y , the kinds of — t h a t remediation p l a n would be 

broader and cover releases t h a t , i n f a c t , adversely impact 

groundwater. 

However, w i t h t h i s proviso — and t h a t i s t h a t 

t h e r e are r e g u l a t i o n s already i n place t o deal w i t h some of 
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these authorized — what Mr. C a r r o l l would q u a l i f y or 

e x p l a i n as authorized discharge — For example, i f you have 

a discharge plan t h a t ' s approved under the Water Q u a l i t y 

C o n t r o l Commission Regulations, those r e g u l a t i o n s 

s p e c i f i c a l l y provide t h a t i f a discharge t h a t ' s approved 

under those plans causes an exceedence of standards, 

there's a remedy t o r e q u i r e t h e i r cleanup. So t h a t f o r 

those k i n d of discharges, i n f a c t , t h e r e i s a requirement 

t o clean up, and t h a t t h i s d e f i n i t i o n would not need t o 

encompass those kinds of a c t i v i t i e s . 

And then q u i t e f r a n k l y , I'm not sure what other 

options are t h e r e . We'd c e r t a i n l y agree t h a t remediation 

plan ought t o apply more broadly than, i n f a c t , the 

committee's proposal i s , and i t i s the committee's proposal 

t h a t only r e p o r t a b l e releases be — i n f a c t , be covered by 

these. 

But as t o whether or not, given Mr. C a r r o l l ' s 

p o s i t i o n on authorized versus unauthorized, which i s — 

t h i s i s broad enough — t h a t ' s something we'd c e r t a i n l y 

have t o look a t , and t h a t i f t h i s Commission were t o allow 

a post-hearing comment p e r i o d , we could address a f t e r 

d i s c u s s i o n w i t h the D i v i s i o n . 

But I'm not sure about the e n t i r e universe of 

releases we're r e a l l y t a l k i n g about here, and whether t h e r e 

may be, i n f a c t , other remedies already i n t h i s 

STEVEN T. BRENNER, CCR 
(505) 989-9317 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

33 

Commission's r u l e s , or i n the Water Q u a l i t y Commission 

r u l e s , t o cover those kinds of s i t u a t i o n s . 

COMMISSIONER BAILEY: That's a l l I have r i g h t 

now. 

CHAIRMAN LEMAY: We'll explore the whole issue 

l a t e r w i t h an i n f o r m a l question-and-answer p e r i o d . 

Commissioner Weiss? 

COMMISSIONER WEISS: I have no questions. 

CHAIRMAN LEMAY: I have t o second Commissioner 

Bail e y ' s comments. There's a whole l o t here t h a t i t ' s 

d i f f i c u l t f o r us t o absorb and comment on a t t h i s p o i n t , 

but t h a t ' s why i t ' s important. 

Those of you i n the audience, l i k e Mr. C a r r o l l , 

i f t h e r e are any others of you t h a t have comments on the 

Marathon changes, the Commission would l i k e t o hear those, 

those of you t h a t have been working w i t h the document, 

e s p e c i a l l y committee members. 

Now, your comments were from the D i v i s i o n , 

weren't they, Mr. C a r r o l l ? 

MR. CARROLL: That's c o r r e c t . 

CHAIRMAN LEMAY: I s the r e someone r e p r e s e n t i n g 

the committee here t h a t can comment on — 

EXAMINATION 

BY CHAIRMAN LEMAY: 

Q. Were you p a r t of the committee, Mr. Rose, 
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Marathon? 

A. Marathon was a p a r t of the committee, Mr. 

Chairman. 

Q. Do you happen t o know the committee's response t o 

your suggested changes? 

A. I t ' s hard t o gauge since — We c e r t a i n l y 

discussed i t w i t h members of the committee, and my 

understanding i s , some members of the committee agree, some 

don't. And i t depends on which change. 

But i t ' s our understanding t h a t f o r the most 

p a r t , t he committee agrees. But there's been no formal 

a c t i o n . And Mr. K e l l a h i n ' s here; he can c e r t a i n l y e x p l a i n 

t h a t . 

Q. I was lo o k i n g f o r Mr. K e l l a h i n . I — 

A. He was here. 

Q. — t o spot him. 

A. I don't know i f he — 

Q. We may get him l a t e r on, t o comment. 

A. He may have disappeared when I came up here. I 

t h i n k he's t i r e d of hearing a l l of t h i s . 

But t h e r e were no formal committee a c t i o n i n 

terms of reviewing these changes, Mr. Chairman. 

Q. Were these changes submitted t o the committee f o r 

c o n s i d e r a t i o n , or were they submitted j u s t t o the 

Commission? 
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A. They've been submitted i n p a r t j u s t t o the 

Commission, p r i m a r i l y because some of these changes were — 

or a t l e a s t some of the — how s h a l l we put i t ? — the 

r e s u l t s of the proposed r u l e weren't determined u n t i l a f t e r 

a more thorough review of the r e g u l a t i o n s were proposed. 

And q u i t e f r a n k l y , we b e l i e v e t h a t our proposals 

are, i n f a c t , c o n s i s t e n t w i t h the committee's 

recommendation. But we can't speak f o r the committee; only 

they can speak f o r themselves. But — 

Q. I'm not sure they can — 

A. And the r e are some — 

Q. — since I can't f i n d Mr. K e l l a h i n , but i f 

there's anyone — 

A. Well, then there are members of the committee who 

— and i n d i v i d u a l s who sat i n on committee's d e l i b e r a t i o n s 

who are here, t h a t I understand w i l l t e s t i f y as w e l l . 

CHAIRMAN LEMAY: Okay. Well, l e t ' s — Then we 

may c a l l you back. 

Commissioner Weiss? 

EXAMINATION 

BY COMMISSIONER WEISS: 

Q. Are we premature i n t h i s hearing, i f the 

committee has not reviewed these proposed changes? 

A. Mr. Chairman, Mr. Weiss, I t h i n k the answer i s 

no. And I t h i n k — I t h i n k i f — And I guess i t depends on 
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how you perceive these changes. 

C e r t a i n l y i t ' s Marathon's p o s i t i o n t h a t these 

changes are not substantive, a t l e a s t f o r the most p a r t , 

and c e r t a i n l y don't d e t r a c t from the major t h r u s t of these 

r e g u l a t i o n s . 

I f , i n f a c t , we had s i g n i f i c a n t problems w i t h the 

a c t u a l -- the bulk of the r e g u l a t i o n s themselves, I v/ould 

agree w i t h you. But Marathon's i n agreement w i t h the 

committee's proposal as t o the basic n o t i f i c a t i o n r u l e s , of 

the requirements f o r abatement and how t h a t process i s set 

up and c e r t a i n l y the concept of a Stage 1 and Stage 2 and 

a1ternat i v e standards. 

So the vast m a j o r i t y of t h i s proposal, i n f a c t , 

the company i s supporting, and we b e l i e v e t h a t our 

proposals, i n f a c t , do not deal w i t h the bulk of t h a t . And 

I t h i n k t h a t they're such t h a t t h i s Commission can deal 

w i t h a f t e r these hearings. We don't t h i n k t h e y ' r e — they 

deal w i t h the very nature of the proposal, so t h a t — 

And I t h i n k q u i t e f r a n k l y t h a t i f we went back t o 

the committee and discussed them, wh i l e we might get an 

agreement on ev e r y t h i n g , we may not. And I t h i n k we'd be 

r i g h t back before you, doing e x a c t l y what we're doing now. 

One t h i n g t h a t I know t h a t we have discussed w i t h 

the D i v i s i o n — and c e r t a i n l y the Commission w i l l have t o 

address i t a t the close of these proceedings — i s whether 
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t o a l l o w a post-hearing comment p e r i o d or some k i n d of 

other a c t i o n . And i t may be appropriate f o r responses t o 

both Marathon's proposal, and I understand t h a t t h e r e may 

be o t h e r s , i n c l u d i n g some from environmental groups t h a t 

are going t o be submitted as w e l l . 

So we t h i n k t h a t any problem w i t h t h a t can be 

cured i n the post-hearing process. 

But again, we don't b e l i e v e t h a t these are so 

s u b s t a n t i a l t h a t , i n f a c t , they can't be d e a l t w i t h i n t h i s 

process. 

CHAIRMAN LEMAY: Thank you. 

FURTHER EXAMINATION 

BY CHAIRMAN LEMAY: 

Q. I j u s t have one c l a r i f i c a t i o n . You were t a l k i n g 

about — And t h i s i s j u s t f o r , maybe, the Commission's 

c l a r i f i c a t i o n or e d i f i c a t i o n . 

You're t a l k i n g about the Stage 1. That's j u s t 

the i n v e s t i g a t i o n stage of a leak or s p i l l ? 

A. Mr. Chairman, a Stage 1 plan i s , i n f a c t , the 

proposal t o i n v e s t i g a t e a — 

Q. The proposal t o i n v e s t i g a t e ? 

A. That's c o r r e c t . 

Q. And your — I t h i n k your recommendation changed 

the n o t i f i c a t i o n requirements somewhat from the — a t l e a s t 

the Committee's recommendation. 

STEVEN T. BRENNER, CCR 
(505) 989-9317 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

38 

You say j u s t a news p u b l i c a t i o n would be 

s u f f i c i e n t ; i s t h a t — 

A. We be l i e v e i t i s , Mr. Chairman. 

I n f a c t , what we're proposing i s t h a t the Water 

Q u a l i t y Control Commission's r e g u l a t i o n s , i n f a c t , be 

what's a p p l i e d . 

And what we've proposed i s language t h a t ' s 

s t r a i g h t out of WQCC's r e g u l a t i o n s . So t h a t ' s the way t h a t 

t h a t commission's chosen t o deal w i t h p r e c i s e l y the same 

issue. 

And i t was our understanding t h a t , f o r the most 

p a r t , i t was the Committee's i n t e n t i o n not t o change the 

reguirements but t o change who administered those 

requirements by p u t t i n g them i n Rule 19. 

And we be l i e v e t h i s more c l o s e l y conforms w i t h 

what we understood the committee's i n t e n t and t h i s 

Commission's review of the proposed Rule 19 was. 

So we're a c t u a l l y t r y i n g t o conform these t o the 

c u r r e n t WQCC r u l e s . 

CHAIRMAN LEMAY: Well, I t h i n k the Commission 

w i l l have a comment per i o d a f t e r we take the case under — 

I mean, w e ' l l leave the case f i l e open f o r a couple weeks 

t o get comments before we take i t under advisement. So 

th e r e w i l l be some comment times. 

Mr. C a r r o l l ? 
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FURTHER EXAMINATION 

BY MR. CARROLL: 

Q. Mr. Rose, I have another couple questions. I 

guess j u s t one question. 

The Stage 1 plan deals w i t h groundwater 

contamination and not leaks and s p i l l s ; i s t h a t c o r r e c t ? 

A. I t deals w i t h the — i n essence, the impact of 

the leaks and s p i l l s , t o i n v e s t i g a t e what the impact was on 

both groundwater and surface water. 

So — I mean, you're not i n v e s t i g a t i n g t he cause 

of the s p i l l , per se; you're i n v e s t i g a t i n g what the r e s u l t s 

of t h a t s p i l l were. 

Q. The extent of the contamination? 

A. That's c o r r e c t . 

Q. Mr. Rose, are you aware t h a t t h e r e are many types 

of discharges authorized by the OCD under Order Numbers 

R-3221 and R-7940, which are n o - p i t r u l e s , which would be 

not covered by a discharge plan and would not r e q u i r e , you 

know, the n o t i f i c a t i o n t h a t we are t r y i n g t o cover through 

e i t h e r 19.N or Rule 116, and by the d e l e t i o n of 19.N, and 

not i n c o r p o r a t i n g 19.N i n t o Rule 116, would leave them 

uncovered? 

A. I'm not — I'm c e r t a i n l y not f a m i l i a r w i t h a l l of 

those r u l e s and couldn't speak t o whether, i n f a c t , they 

would be uncovered. 
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Certainly, u n t i l Rule 19.N i s adopted f o r c e r t a i n 

of those releases, I guess there's a question about 

whether, i n f a c t , there are n o t i f i c a t i o n and cleanup 

requirements currently, I think. 

I'm not f a m i l i a r enough between the in t e r p l a y of 

what's happening at production s i t e s , p a r t i c u l a r l y i n terms 

of the a p p l i c a b i l i t y of the Water Quality Control 

Commission's notice and cleanup r u l e , which i s 2 0 NMAC 6.2, 

1203 — And, i n f a c t , I think under the discussion we had 

at the l a s t hearing, at least i n my mind, there's a legal 

question about whether, i n f a c t , that r u l e applies at a l l 

at production s i t e s , so that I'm not sure that deleting 

Rule 19 changes the current requirements at a l l . 

But without looking at t h i s f u r t h e r , I'd delay 

the — I think i t would be better t o comment on tha t i n a 

post-hearing comment period as we l l . I'm j u s t not f a m i l i a r 

enough with the specific rules. 

But I do think there's a question, at least, there 

i s i n my mind, as to whether or not there i s a current 

notice requirement under the ex i s t i n g rules f o r those kinds 

of leaks. 

Q. So you're not sure i f you can cover releases at 

such p i t s that contaminate groundwater; there's a question 

as t o whether the WQCC regs would cover those releases? 

A. That's correct, under the amendment of the 
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s t a t u t e we discussed, i n f a c t , t h a t you discussed a t the 

l a s t hearing, and t h a t ' s Section 74-6-12 — i f I can f i n d 

i t here — G. And we've discussed i t i n the context of 

produ c t i o n s i t e s . 

What the s t a t u t e says i s , the Water Q u a l i t y Act 

does not apply t o any a c t i v i t y or c o n d i t i o n s u b j e c t t o the 

a u t h o r i t y of the O i l Conservation Commission under the O i l 

and Gas Act — and i t c i t e s 70-2-12, NMSA, 1978 — and 

other laws c o n f e r r i n g power on the O i l Conservation t o 

prevent or abate water p o l l u t i o n . 

As we discussed l a s t time, i t ' s my understanding 

t h a t most of the a c t i v i t i e s of production s i t e s are s u b j e c t 

t o r e g u l a t i o n by the OCC under 70-2-12, and I t h i n k i t ' s 

subparagraph (21). 

And as we pointed out, and I t h i n k as we 

discussed l a s t time, there was a question — there's a 

dichotomy between the subparagraph (21) and (22) p r o v i s i o n s 

where paragraph (22) , which i s the s o - c a l l e d downstream 

f a c i l i t i e s , t h ere i s some discussion about a d m i n i s t e r i n g 

the Water Q u a l i t y Act. There i s n ' t f o r the upstream, which 

i s what I understand these p i t s t o be. 

And t h a t t h e r e f o r e , there's a t l e a s t a question 

i n my mind, w i t h o u t reviewing i t f u r t h e r , as t o whether or 

not the Water Q u a l i t y Act a t a l l , and s p e c i f i c a l l y t h e i r 

s p i l l r a t e , applies t o those s i t u a t i o n s , p a r t i c u l a r l y a f t e r 
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1993, when t h i s p r o v i s i o n of the s t a t u t e was adopted by the 

L e g i s l a t u r e . 

MR. CARROLL: That's a l l I have. 

CHAIRMAN LEMAY: A d d i t i o n a l guestions of Mr. 

Rose? 

I f not, thank you, Mr. Rose. You may be excused. 

THE WITNESS: Thank you, Mr. Chairman. 

CHAIRMAN LEMAY: Mr. E l l s w o r t h , we'd l i k e t o hear 

what the BLM has t o say. 

DON ELLSWORTH. 

the witness h e r e i n , a f t e r having been f i r s t d u l y sworn upon 

h i s oath, t e s t i f i e d as f o l l o w s : 

DIRECT TESTIMONY 

BY MR. ELLSWORTH: Good morning, Mr. Chairman, members of 

the Commission. 

My name i s Don E l l s w o r t h . I'm the senior 

t e c h n i c a l s p e c i a l i s t f o r environmental compliance w i t h the 

Farmington D i s t r i c t O f f i c e , Bureau of Land Management, i n 

Farmington, New Mexico. 

And the purpose f o r my involvement today i s t o 

say t h a t the BLM i s i n agreement w i t h NMOCD f o r the 

proposed Rule 116. We do support the r u l e as i t i s 

w r i t t e n , I guess both i n E x h i b i t s 1 and 2. 

And also, as was st a t e d e a r l i e r , E x h i b i t 3 does 

serve a l l the purposes f o r the BLM f o r n o t i f i c a t i o n of 
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releases, which i s covered under our Notice t o Lessees 3A, 

which i s the r e p o r t i n g of undesirable events. 

So from t h a t p a r t , the Bureau i s i n complete 

agreement w i t h NMOCD f o r the proposed r u l e . 

And also on our p a r t , since you s a i d t h a t t he 

time would be open f o r any other comments l a t e r on, we w i l l 

be d r a f t i n g up a r e p l y or a l e t t e r from our s t a t e d i r e c t o r 

t o the Chairman concerning t h i s issue, which w i l l cover the 

State of New Mexico, our other o f f i c e s i n Roswell, Carlsbad 

and Albuquerque. 

And t h a t was r e a l l y the extent of what I had t o 

say t o the Commission today. 

CHAIRMAN LEMAY: Appreciate t h a t . 

MR. ELLSWORTH: Also on my p a r t , I was a member 

of the committee. 

There were some disagreements t h a t we never d i d 

come t o consensus or a m a j o r i t y on, and those were, from my 

p a r t , from the l a s t meetings, were ones t h a t were l e f t i n 

th e r e , t h a t were sent t o the Commission. 

But f o r my p a r t , what we d i d , we d i d have 

consensus on the m a j o r i t y of Rule 116 as we l e f t t he l a s t 

committee meeting. And then, l i k e I say, i t was 119.A 

[ s i c ] , was where th e r e were s t i l l some d i f f e r e n c e of 

opinions on some wording as i t was sent t o the Commission. 

And t h a t was a l l I had f o r the Commission. 
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CHAIRMAN LEMAY: Would you care t o take any 

questions from the audience t h a t may — 

MR. ELLSWORTH: That would be f i n e . 

CHAIRMAN LEMAY: Any questions from Mr. C a r r o l l 

or anyone else? 

Commissioner Bailey? 

COMMISSIONER BAILEY: No questions. 

CHAIRMAN LEMAY: Commissioner Weiss? 

COMMISSIONER WEISS: I have no questions. 

EXAMINATION 

BY CHAIRMAN LEMAY: 

Q. I only have one and i t has t o do, I t h i n k , w i t h 

what may happen i n the f u t u r e , Mr. E l l s w o r t h . This form — 

Are you contemplating e l e c t r o n i c f i l i n g of s p i l l and leak 

r e p o r t s i n the f u t u r e as you're — 

A. We would l i k e t o . 

Q. Uh-huh. 

A. I t ' s i n our plan. 

Four or f i v e years ago, we were a demonstration 

o f f i c e f o r e l e c t r o n i c work between us and i n d u s t r y . We 

worked e x t e n s i v e l y w i t h Meridian f o r the f i l i n g of APDs 

t h a t way. 

I t i s i n our plan, depending on budgets and 

ev e r y t h i n g e l s e , t h a t someday we would be t o t h a t p o i n t 

where we could take t h i n g s e l e c t r o n i c a l l y . And i f i t could 
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happen, i t would help us out. I t would reduce the 

paperwork. 

CHAIRMAN LEMAY: I t ' s my understanding — Maybe 

since t h i s i s i n f o r m a l , Roger, you could comment on i t . 

This form, as such, approved by both BLM and you 

a l l , does t h i s lend i t s e l f t o having t h i s form on our World 

Wide Web page and having i t u l t i m a t e l y being f i l e d 

e l e c t r o n i c a l l y and — 

MR. ANDERSON: Yes, s i r , Mr. Chairman, we 

designed t h a t form s p e c i f i c a l l y so t h a t i t can be 

e l e c t r o n i c a l l y submitted, b a s i c a l l y two ways: 

E i t h e r d i r e c t i n p u t through the I n t e r n e t , which 

would l i n k d i r e c t l y t o our databases, 

Or t o where we could scan i t i n , and the 

databases would p i c k the i n f o r m a t i o n o f f and a u t o m a t i c a l l y 

enter i t i n t o the databases. 

And t h a t ' s what we have t r i e d t o do. We don't 

have the software, but we t h i n k — Mark has t o l d me he 

t h i n k s he's got i t t o where i t can be done t h a t way, based 

on the technology a v a i l a b l e today. 

CHAIRMAN LEMAY: That's a b i g step. I t h i n k the 

c o o r d i n a t i o n of t h i s form, or approval by the BLM, w i t h 

a l s o t h i s dual purpose of being able t o f i l e t h i s t h i n g 

e l e c t r o n i c a l l y and have i t r e g i s t e r e d i n the database, I 

t h i n k , h o p e f u l l y , w i l l serve as an example w i t h other forms 
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t h a t we come up w i t h . 

MR. ELLSWORTH: Right now what we have i s a form 

t h a t was — 

CHAIRMAN LEMAY: Thank you, Mr. Anderson. 

MR. ELLSWORTH: — developed by our past s t a t e 

d i r e c t o r f o r the r e p o r t i n g of the events, which, i f t h i s 

goes through, what we would do i s probably re-do our order, 

and we would use t h i s form as a r e p o r t i n g form by i n d u s t r y , 

which then they could use i t f o r both the OCD and the BLM. 

CHAIRMAN LEMAY: Thank you, Mr. E l l s w o r t h . 

That's a b i g help. We have one form t h a t ' s l ess 

by more than one r e g u l a t o r y agency. That j u s t e l i m i n a t e s 

the confusion t h a t i n d u s t r y faces i n t h a t area. 

Thank you. 

A d d i t i o n a l questions? I f not, thank you f o r your 

testimony, and you may be excused. 

Ms. Ristau, we'd l i k e t o hear what PNM has t o 

say. 

TONI K. RISTAU. 

the witness h e r e i n , a f t e r having been f i r s t d u l y sworn upon 

her oath, t e s t i f i e d as f o l l o w s : 

DIRECT TESTIMONY 

BY MS. RISTAU: Good morning. I do — I hope my voice 

holds out here. I've had a bad c o l d the l a s t few days. 

I would l i k e t o submit one e x h i b i t . I s t h a t the 
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a p p r o p r i a t e way t o do t h i s , Roger? 

Okay, l e t me do t h i s , l e t me stamp another one 

f o r you. And also i f there are people i n the audience who 

would l i k e t o f o l l o w along, I do have some e x t r a copies. 

So please speak up i f you would also l i k e t o have a copy of 

t h i s . 

Those are yours, three copies. 

Anyone else i n t e r e s t e d i n copies? I ask you guys 

t o do the marking on the e x h i b i t number, i f you w i l l . 

Paperwork here. 

Anybody else need copies? Any of you t h a t got a 

copy t h a t ' s unmarked, i f you could j u s t mark i t PNM E x h i b i t 

1, I ' d appreciate i t . 

Does everyone have copies who desires one here? 

Again, I don't want t o belabor these p o i n t s . 

We're l a r g e l y i n agreement w i t h the suggestions t h a t have 

already been made by Marathon and are here, i n a d d i t i o n t o 

Marathon's statements, t o support the promulgation of t h i s 

r u l e . 

We regard i t as a good r u l e . We d i d n ' t get 

ev e r y t h i n g we wanted, but we t h i n k by and l a r g e t h i s i s a 

good r e g u l a t o r y framework i n which t o proceed on abatement 

of groundwater issues r e l a t e d t o the i n d u s t r y . 

I t h i n k — I was also a member of the committee, 

and so I agree w i t h Don E l l s w o r t h here t h a t we d i d n ' t come 
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t o agreement i n some of the meetings on exact wordings and 

such l i k e . But I've t r i e d t o note i n my testimony my 

r e c o l l e c t i o n of what the committee s a i d on those p o i n t s . 

I n many cases, we d i d n ' t agree on s p e c i f i c 

wording, but we agreed on s p e c i f i c concepts, and I've t r i e d 

t o so i n d i c a t e i n my write-up where my r e c o l l e c t i o n i s t h a t 

t h a t has occurred. Of course, my other committee members 

are — f e l l o w committee members are f r e e t o d i s p u t e t h a t i f 

t h e i r r e c o l l e c t i o n i s d i f f e r e n t . 

To run through t h i s very q u i c k l y , on the Rule 7 

changes, we agree w i t h the proposed change t o add the 

d e f i n i t i o n of " d i r e c t o r " , and f o r l a r g e l y the same reasons 

as Marathon. Someone coming i n who i s not thoroughly 

f a m i l i a r w i t h the r e g u l a t o r y framework might have some 

d i f f i c u l t y d i s c e r n i n g who the d i r e c t o r i s , and I t h i n k i t 

h u r t s n o t h i n g and adds t o the r u l e t o include t h a t 

d e f i n i t i o n . 

On the d e f i n i t i o n of "hazard t o p u b l i c h e a l t h " , 

Marathon's suggested language change was t o in c l u d e the 

cross-reference. 

We had an a d d i t i o n a l language change we would 

l i k e t o submit f o r your c o n s i d e r a t i o n , and t h a t i s shown on 

page 7 of my w r i t e up, a f t e r the f i r s t paragraph. The 

d e f i n i t i o n would read, as suggested by Marathon, w i t h the 

a d d i t i o n of the cross-referencing, but adding i n a t the end 
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of t h a t paragraph also the words, "and t a k i n g i n t o account 

the f e a s i b i l i t y of treatment of the water t o d r i n k i n g water 

standards a t time and place of such use." We t h i n k t h i s i s 

an e s s e n t i a l concept, as f a r as hazard d e t e r m i n a t i o n goes, 

hazard t o p u b l i c h e a l t h . 

For your c o n s i d e r a t i o n , we've included the 

language of the s t a t u t e and the Water Q u a l i t y Act, which 

s t a t e s a t 74-6-4 (D) under the d u t i e s and powers of the 

Commission, t h a t the Commission " s h a l l adopt, promulgate 

and p u b l i s h r e g u l a t i o n s t o prevent or abate water p o l l u t i o n 

i n the s t a t e ... Regulations s h a l l not s p e c i f y the method 

t o be used t o prevent or abate water p o l l u t i o n but may 

s p e c i f y a standard of performance f o r new sources ... I n 

making r e g u l a t i o n s , the commission s h a l l g i v e weight i t 

deems ap p r o p r i a t e t o a l l r e l e v a n t f a c t s and circumstances, 

i n c l u d i n g . . . " and they l i s t a number of items t h e r e . The 

f i f t h item i s the " f e a s i b i l i t y of a user or a subsequent 

user t r e a t i n g the water before a subsequent use;..." 

Our reading on t h i s i s t h a t t h i s should be taken 

i n t o account whenever standards are s e t . You've got two 

choices — maybe more, but a t l e a s t two choices — when 

you're t a l k i n g about contamination of groundwater. 

One i s t h a t you can clean groundwater up i n s i t u 

t o a h i gh standard. 

The other i s , i f and when the water i s ever 
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withdrawn f o r human potable use, you can t r e a t t he water a t 

t h a t p o i n t . 

They both achieve the same o b j e c t i v e , which i s t o 

reduce any r i s k or e l i m i n a t e any r i s k t o p u b l i c h e a l t h . We 

submit t h a t more emphasis needs t o be placed on p o i n t - o f -

use treatment. I t achieves the same o b j e c t i v e s and a t f a r 

less cost. 

We're concerned about the l e v e l of resource 

commitment t h a t i t takes t o clean up i n s i t u groundwater i n 

every case, t o meet extremely s t r i n g e n t standards, t o meet 

p o t a b i l i t y standards i n e f f e c t i n the ground. So we would 

submit the a d d i t i o n of t h i s language here t o c l a r i f y t h a t 

and provide an a d d i t i o n a l degree of emphasis on t h a t issue. 

This was discussed inter-committee meeting, not 

i n t he context of t h i s d e f i n i t i o n , but we had an o v e r a l l 

d i s c u s s i o n on point-of-use treatment issues, and t h e r e was 

no consensus by the committee. There was consensus between 

some f a c t i o n s of the committee on the e f f i c a c y of treatment 

a t p o i n t of use, but no consensus on language. 

So t h i s i s , indeed, an a d d i t i o n a l language change 

beyond what the committee had suggested. 

Our next proposed change deals w i t h the rewording 

of the remediation plan s e c t i o n , shown a t the bottom of 

page 7. This i s Marathon's suggested wording change, and 

we agree w i t h t h i s . 
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We d e l i b e r a t e d on t h i s p a r t i c u l a r s e c t i o n and 

d e f i n i t i o n i n committee, and my r e c o l l e c t i o n and my notes 

show t h a t t h e r e were several proposed a l t e r n a t i v e ways of 

phrasing the above d e f i n i t i o n . We d i d n ' t come t o any 

s p e c i f i c consensus on language. 

However, going back and reviewing my notes on 

committee, the proposed wording changes appear t o achieve 

what my percep t i o n was of the aims of the committee i n 

coming up w i t h a d e f i n i t i o n on remediation p l a n and 

s p e c i f y i n g a remediation plan process of some s o r t . 

So again, I would recommend t h a t Marathon's 

suggested wording be adopted. 

Turning t o Rule 19 on page 8 of my w r i t e - u p , 

Marathon's proposed change f o r a l t e r n a t i v e abatement 

standards, I b e l i e v e I misread t h e i r proposal. They are 

saying add the underlined language a t 19.B.(6)(b). I have 

i t i n s e r t e d a t ( 6 ) ( a ) . I'm not r e a l wedded t o where i t 

goes i n , but I do bel i e v e the a d d i t i o n of t h i s language i s 

important. 

Again, t h i s s p e c i f i c a l l y recognizes t h a t p o i n t -

of-use treatment as an a l t e r n a t i v e , t r a n s p o r t , f a t e and 

r i s k assessment as a f a c t o r i n making a d e c i s i o n on 

abatement standards, and any other i n f o r m a t i o n t h a t can be 

brought t o bear on the o v e r a l l o b j e c t i v e , which should be 

reducing r i s k t o p u b l i c h e a l t h and the environment, i s good 
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and should be e x p l i c i t l y recognized i n the r e g u l a t i o n s or 

i n t he s t a n d a r d - s e t t i n g process. 

Again, I would urge t h a t the adoption of t h i s 

a d d i t i o n be considered by the Commission. 

I do have some discussion here on the p o i n t - o f -

use concept issue again, and I have in c o r p o r a t e d my 

r e c o l l e c t i o n s from the committee's discussion. I f other 

committee members here r e c o l l e c t something d i f f e r e n t , I 

would appreciate t h e i r i n p u t as w e l l . 

On the bottom of page 9, Marathon again has 

proposed a change r e l a t e d t o m o d i f i c a t i o n of abatement 

standards. Mr. Rose has already addressed t h i s , and we 

agree. 

Our b i g concern i s , i f we as r e g u l a t e d i n d u s t r y 

make a s u b s t a n t i a l investment i n c o n t r o l technology and 

treatment technology t o address groundwater contamination 

issues a t a s i t e , t h a t we're not confronted w i t h a moving-

t a r g e t problem. Many groundwater remediation p r o j e c t s , 

where there's a s u b s t a n t i a l problem a t l e a s t , take several 

years t o address, and the systems t h a t can be designed and 

i n s t a l l e d t o address these can be q u i t e e laborate and 

c o s t l y . 

We agree t h a t i f there's a good reason f o r 

changing the standards t h a t you're shooting f o r , f o r 

cleanup, t h a t of course, those should be changed. But as 
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Mr. Rose has already mentioned, we f e e l that those should 

not be changed a r b i t r a r i l y , perhaps j u s t because of an 

a f t e r promulgated regulatory change, i f there i s no showing 

th a t moving t o a new standard would actually increase the 

incremental benefit that you're g e t t i n g from your cleanup 

process. 

We are concerned that heavy investments th a t are 

made i n groundwater treatment technology not be negated by 

regulatory change and u n i l a t e r a l action by the Director of 

the OCD. 

We f e e l that t o the addition of the provision 

there t h a t allows the Director to make a showing th a t a 

more stringent standard i s needed, even a f t e r a system i s 

up and running, allows f o r the p o s s i b i l i t y of modifying the 

standards i f absolutely necessary to do so, t o address 

r i s k s t o public health and the environment. 

At the bottom of page 10, Marathon again has 

proposed changes to Section 19.D.(l)(f) and (g), and these 

both are exemptions from the abatement plan requirement. 

The changes i n (f) are shown as underlined. "The 

Director", "or his designee" t o be inserted; and also 

i n s e r t i n g , as Mr. Rose has addressed, at the l a s t l i n e of 

Section ( f ) , which i s shown on the top of page 11 i n my 

write-up, adding i n the words, a f t e r "Administrative Order 

on Consent", "or other agreement", again f o r pa r a l l e l i s m 
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here. 

The idea i s , as I understand i t , t h a t i f you are 

proceeding under some p r e - e x i s t i n g arrangement, whether 

i t ' s a formal settlement agreement or not, and you're 

achieving the u l t i m a t e remedial o b j e c t i v e s t h a t have been 

l a i d out i n your plan, t h a t you should be allowed t o 

continue on t h a t and not, j u s t because a new process has 

now been promulgated, switch t o t h a t process. 

That's the purpose f o r the exemptions, as I 

understand i t , so t h a t i f you're already proceeding 

s a t i s f a c t o r i l y , you don't have t o switch t o a new process. 

We t h i n k t h a t these a d d i t i o n s t o Section ( f ) make 

i t p l a i n t h a t any k i n d of agreement where you have 

s a t i s f a c t o r i l y i d e n t i f i e d remedial o b j e c t i v e s and are 

progressing s a t i s f a c t o r i l y towards meeting those o b j e c t i v e s 

ought t o be subject t o exemption. 

I n Section (g) the a d d i t i o n of the word " l i k e l y " , 

we agree t h a t t h i s i s a good a d d i t i o n . You're going t o be 

making t h i s determination i n Section (g) on a pro s p e c t i v e 

basis. I t would be d i f f i c u l t , i f not impossible, t o 

a b s o l u t e l y guarantee a t the onset t h a t you're going t o meet 

the standards. 

But i f you have a plan of a c t i o n , you're doing 

some mon i t o r i n g d u r i n g the year-long process t h a t s t i l l 

keeps you w i t h i n the exemption, and you're going the r i g h t 
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d i r e c t i o n , you s t i l l ought t o be able t o a v a i l y o u r s e l f of 

t h i s exemption. 

The u l t i m a t e o b j e c t i v e , a f t e r a l l , i s t o o b t a i n 

cleanup t o standards w i t h i n a reasonable p e r i o d of time, 

and i f whatever actions you're t a k i n g , pursuant t o an 

exemption or not, are achieving those o b j e c t i v e s , i t seems 

t o me t h a t you ought t o be able t o a v a i l y o u r s e l f of t h a t . 

So we would recommend also the i n c l u s i o n of the 

word " l i k e l y " , since t h i s i s a prospective showing t h a t 

you're making, and i t would be d i f f i c u l t f o r you t o 

support, as an a p p l i c a n t , absolute guarantee t h a t you're 

going t o meet those standards up f r o n t . 

On page 12, Marathon has proposed changes i n the 

P u b l i c Notice and P a r t i c i p a t i o n s e c t i o n s , which have 

already been discussed. I won't belabor the p o i n t , but 

consistency i s always nice when you're d e a l i n g w i t h v a r ious 

r e g u l a t o r y frameworks. 

Another p o i n t t h a t we wish t o b r i n g out i s t h a t 

— I b e l i e v e i t ' s Section 19.E — Yes, i f you would look on 

page 14 of my w r i t e - u p , Section 19.E allows you i n some 

cases as an a p p l i c a n t t o submit a Stage 1 and Stage 2 

abatement plan proposal together. 

I n other words, you wouldn't have t o submit your 

proposal f o r s i t e c h a r a c t e r i z a t i o n f i r s t , w a i t , and then 

submit your remedial p o r t i o n of the plan second i n some 
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instances. 

And t h i s i s a r e f l e c t i o n of our own experience i n 

addressing groundwater contamination problems. I n many 

cases, these are r e l a t i v e l y small problems. You're out 

t h e r e w i t h a backhoe, doing your s i t e i n v e s t i g a t i o n , as i t 

were, a t the same time t h a t you're removing the source of 

the problem, which t y p i c a l l y resides i n the vadose zone, 

above the groundwater. During the course of your source 

removal many times you discover t h a t t h e r e has indeed been 

a groundwater impact. 

And we submit t h a t i t i s u s e f u l t o continue t o be 

able t o submit a Phase 1 and Phase 2 abatement proposal 

togethe r a t t h a t p o i n t , and not have t o say, Okay, we've 

discovered a groundwater impact; we're going t o want t o 

w a i t now and put i t i n a proposal t o c h a r a c t e r i z e the 

nature and extent of t h i s impact before we can proceed w i t h 

source removal. 

I t ' s again, a technique t o expedite the cleanup 

of these s i t e s as q u i c k l y as p o s s i b l e and e l i m i n a t e o v e r l y 

e laborate processes when they don't do anything t o f u r t h e r 

the u l t i m a t e o b j e c t i v e , which i s t o clean up both the 

contamination t h a t resides i n the vadose zone t h a t can be a 

c o n t i n u i n g source t o the groundwater, and t o address the 

groundwater issues. 

The c l a r i f i c a t i o n t h a t I wanted t o make was t h a t 
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by f i n e - t u n i n g the n o t i c e requirements under 19.G, t h a t 

we're not then e l i m i n a t i n g the p o s s i b i l i t y and the types of 

s i t u a t i o n s t h a t I've j u s t described of s t i l l s u b m i t t i n g 

your Stage 1 and Stage 2 abatement proposals t o g e t h e r . 

I would urge t h a t we include the c l a r i f y i n g 

language t h a t I have on page 13, which j u s t i n d i c a t e s i f 

you're s u b m i t t i n g your Stage 1 and Stage 2 abatement plans 

t o g e t h e r , as i s allowed c u r r e n t l y under Section 19.E, t h a t 

these s p e c i f i c n o t i c e requirements apply. 

I n other words, you're b a s i c a l l y f u l f i l l i n g a t 

t h a t p o i n t Stage 2 n o t i c e requirements, you're not then 

f o r c e d t o go back and do Stage 1 n o t i c e requirements before 

you can proceed. 

I f t h e r e are other suggestions or c l a r i f i c a t i o n s 

on how t o accomplish t h i s same end, t h a t ' s my main concern, 

I'm not wedded t o these p a r t i c u l a r language a d d i t i o n s . I 

j u s t want t o make sure t h a t i t i s c l e a r t h a t t h e r e i s no 

problem a t t h i s p o i n t w i t h s u b m i t t i n g Stage 1 and Stage 2 

toget h e r . 

On page 14, w i t h 19.H, Marathon's proposal f o r 

Approval or Notice of Deficiency of Submittals, s t r i k i n g 

H(2), which i s the response t o the f a c t sheet, my 

observation was the same as Marathon's, t h a t t h i s appears 

t o be a carryover from the WQCC r e g u l a t i o n s t h a t s p e c i f y a 

d i f f e r e n t process, a somewhat d i f f e r e n t process. 
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And there i s no fact - s h e e t requirement under the 

Rule 19 n o t i c e requirements, and so, as Mr. Rose has 

already addressed, I would propose t h a t you s t r i k e 

paragraph H(2). I t doesn't seem t o be needed. Or i f i t i s 

f e l t t h a t i t does seem t o be needed, then we need t o go 

back and i n s e r t the requirement f o r a f a c t sheet a t some 

other p o i n t i n the r e g u l a t i o n s . So i t ' s an e i t h e r / o r 

s i t u a t i o n . 

My recommendation, again, would be t o s t r i k e 

paragraph H(2) as not needed. 

The l a s t comment i s Marathon's proposal t o s t r i k e 

a l l of Section 19.N. My observations are very s i m i l a r t o 

Marathon's, i s t h a t t h i s appears t o be redundant, i t 

appears t o be d u p l i c a t i v e of the r e p o r t i n g and n o t i f i c a t i o n 

requirements s p e c i f i e d i n Rule 116. 

I f i t i s not d u p l i c a t i v e and those r e p o r t i n g and 

n o t i f i c a t i o n requirements do, i n f a c t , need t o be beefed 

up, the appropriate place t o do i t would be i n Rule 116, 

and not i n Rule 19. 

I agree w i t h Marathon's concerns t h a t having two 

separate n o t i f i c a t i o n requirements and two separate r u l e s 

can be confusing, could r e q u i r e d u p l i c a t i v e r e p o r t i n g , i f 

you're unsure i n a s p e c i f i c case whether you f a l l under 

Rule 19 or Rule 116. 

And i f i t needs t o be addressed i n Rule 19 a t 
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a l l , why don't we include i t i n Rule 116 and then j u s t 

cross-reference i t i n Rule 19, as f a r as an a d d i t i o n a l 

release n o t i f i c a t i o n requirement, r e f e r people back t o Rule 

116 and l e t i t go a t t h a t , instead of i n c l u d i n g a f r e e 

standing s e c t i o n here i n Rule 19? 

That concludes my s p e c i f i c comments. I f t h e r e 

are any questions... 

CHAIRMAN LEMAY: Thank you, Ms. Ristau. 

Questions? 

Mr. C a r r o l l ? 

EXAMINATION 

BY MR. CARROLL: 

Q. Ms. Ristau, my f i r s t question i s on page 3 of 

your e x h i b i t — 

A. Yes. 

Q. — a t the f i r s t sentence i n the second paragraph. 

I t s t a t e s , "For example, groundwater contamination 

o c c u r r i n g as a r e s u l t of o i l and gas i n d u s t r y a c t i v i t i e s 

o f t e n i s , based upon r i s k f a c t o r s , a lesse r t h r e a t t o 

p u b l i c h e a l t h and the environment than i s groundwater 

contamination o c c u r r i n g as a r e s u l t of other types of 

a c t i v i t i e s . " 

I s t h e r e some s o r t of s c i e n t i f i c study? I'm not 

f a m i l i a r w i t h the background f o r t h i s statement. 

A. This i s , again, an observation t h a t comes mainly 
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from our experience, and i t ' s an observation r e l a t e d t o the 

cleanup of the wellhead p i t s under 7940. 

Those again tend t o be r e l a t i v e l y small problems 

a t r e l a t i v e l y remote l o c a t i o n s where t h e r e aren't any 

withdrawal p o i n t s f o r d r i n k i n g water. Nevertheless, we've 

got a l o t of s i t e s t h a t f a l l under t h a t category. 

And my concern here i s t h a t whatever process we 

have i s c o n s i s t e n t w i t h the l e v e l of problem t h a t you have. 

And t h i s was the p o i n t t h a t I was t r y i n g t o make w i t h t h a t 

w r i t e - u p . 

Q. So t h i s i s based upon PNM's observations, r a t h e r 

than industrywide? 

A. I n general. There have been some s t u d i e s , not 

only industrywide but r e l a t e d t o petroleum hydrocarbon 

contamination i n general. The Lawrence Livermore study, 

f o r example, on overstatement of r i s k s associated w i t h 

hydrocarbon contamination of groundwater, would be an 

example of t h a t . And I can get — You're, I t h i n k , already 

aware of t h a t study. I f you need an exact c i t a t i o n , I can 

get i t f o r you. 

Q. Yeah, could we get a copy of t h a t ? 

A. Sure. 

Q. We'd f i n d i t very i n t e r e s t i n g . 

A. Okay. 

Q. Ms. Ristau, i f you would t u r n t o page 7, i t looks 
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l i k e you suggest t h a t t h i s p oint-of-use treatment language 

be included i n the d e f i n i t i o n of "hazard t o p u b l i c h e a l t h " . 

I t would seem t o the D i v i s i o n t h a t i t ' s r e a l l y 

not p a r t of any d e f i n i t i o n of hazard t o h e a l t h ; i t would be 

more of a remedy. I mean, the hazard e x i s t s ; how you take 

care of i t i s another matter. 

So do you agree t h a t i t shouldn't be i n the 

d e f i n i t i o n ? 

A. No, I would tend t o disagree. Hazard i t s e l f i s a 

risk-based d e f i n i t i o n . By i t s nature i t i s . And I t h i n k 

having some s o r t of acknowledgement t h a t i t ' s a no-harm, 

n o - f a u l t type of s i t u a t i o n — 

I f you've got a huge w e l l w i t h contamination out 

t h e r e , nobody's ever going t o withdraw the water, nobody's 

ever going t o use i t , nobody's ever going t o come i n 

contac t w i t h i t , nor are any other components of the 

environment, say w i l d l i f e , then there's b a s i c a l l y no r i s k . 

And you want t o be d e f i n i n g t h a t i s a hazard t o p u b l i c 

h e a l t h a t t h a t p o i n t . 

I t ' s t r y i n g t o include the n o t i o n of r i s k i n your 

hazard determination i n the d e f i n i t i o n , t h a t I was l o o k i n g 

f o r . 

Q. So you consider f e a s i b i l i t y of treatment as p a r t 

of t he d e f i n i t i o n , r a t h e r than p a r t of the remediation? 

A. Well, I consider i t p a r t of both. I t h i n k i t 
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would be appropriate t o have i t acknowledged i n both 

places. 

Q. Ms. Ristau, f u r t h e r down — I apologize, I was a t 

the l a s t committee meeting i n Albuquerque, and t h i s p o i n t -

of-use language came up, and I don't see " p o i n t of use" 

used i n the s t a t u t e c i t e d . I t says f e a s i b i l i t y of a user 

or subsequent user t r e a t i n g the water before subsequent 

use. Now, where does p o i n t of use come in? 

A. Okay, the f e a s i b i l i t y — Treatment by the user, 

in s t e a d of by the p o l l u t e r , i s , i n f a c t , the d e f i n i t i o n of 

po i n t - o f - u s e treatments. 

Q. But doesn't t h i s language t a l k about subsequent 

use? I t looks l i k e i t doesn't apply t o a primary use; i t 

looks l i k e i t would apply more t o a waste-water treatment 

remedy between the primary use and the subsequent use, so 

p o i n t of use wouldn't apply as t o the primary use. 

A. Again, I t h i n k I would disagree, and when you're 

i n an abatement-type s i t u a t i o n , I would agree i f you were, 

say, a discharger pursuant t o — disc h a r g i n g pursuant t o a 

discharge plan. 

But i f you are loo k i n g a t an abatement s i t u a t i o n 

where the contamination has already g o t t e n i n t o 

groundwater, i t ' s not t h a t you're a u t h o r i z i n g somebody t o 

put i t i n t o groundwater, then you're l o o k i n g a t what i s the 

most exp e d i t i o u s way t o achieve your o b j e c t i v e s , which are, 
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according t o the s t a t u t e , p r o t e c t i o n of p u b l i c h e a l t h and 

the environment, or e l i m i n a t i o n or m i n i m i z a t i o n of hazard 

t o p u b l i c h e a l t h and the environment. 

Then you're l o o k i n g a t f e a s i b i l i t y of — You can 

do one of two t h i n g s , or maybe several more t h i n g s as w e l l , 

but two main t h i n g s : 

You can t r e a t the water as i t s i t s i n the ground 

and clean i t up i n s i t u so t h a t i f anybody comes along 

l a t e r and withdraws t h a t water, i t ' s already cleaned. 

Or you can w a i t and see i f and when anybody ever 

wants t o withdraw t h a t water and use i t , they could apply 

treatment a t the wellhead, so t o speak, before they use the 

water or d r i n k the water. And i t achieves the same 

o b j e c t i v e , which i s the r e d u c t i o n of r i s k t o p u b l i c h e a l t h 

and the environment. 

Q. Well, I s t i l l have a problem r e c o n c i l i n g t h i s 

language, "subsequent use", w i t h your i n s i t u — or the 

treatment of the water before i t ' s used by the primary 

user. 

Do you see my problem w i t h the language 

"subsequent use" i n what you're r e f e r r i n g t o as the p o i n t -

of-use language? 

A. Let me do a l i t t l e b i t more t h i n k i n g on t h a t . 

I've got — This came up most r e c e n t l y , there's been a f a i r 

amount of debate about i t i n the r e a u t h o r i z a t i o n of the 
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Safe D r i n k i n g Water Act, and l e t me see i f I can f i n d 

something i n the r e t h a t w i l l c l e a r up t h a t issue. 

Q. Do you know of any place i n the Water Q u a l i t y Act 

or the Water Q u a l i t y Commission r e g u l a t i o n s t h a t uses the 

term " p o i n t of use"? 

A. I'm not aware of any r i g h t now. I would have t o 

go back and — 

Q. And t h a t j u s t — i n the committee discussions i n 

Albuquerque? 

A. Yes. 

Q. At your suggestion? I mean, t h a t was your 

d e f i n i t i o n f o r what you're d e s c r i b i n g as a p o i n t - o f - u s e 

treatment? 

A. Yes, treatment by the subsequent user, as opposed 

t o t r e a t i n g i t i n s i t u , was — 

Q. Yeah, the user p o i n t of use — 

A. — the discussion. 

Q. — rather than in situ? 

A. Right. 

Q. Okay. And then t h i s language rega r d i n g 

subsequent use, we're s t i l l going t o have t o r e c o n c i l e 

somewhat. 

Wouldn't your a d d i t i o n t o the remedy of hazard t o 

p u b l i c h e a l t h regarding your point-of-use language already 

be taken care of i n Marathon's suggestion i n t h e i r 
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amendment t o Section 19.B.(6)(b)? 

A. Okay, and t h a t ' s the one a t — on the — on page 

8? I s t h a t the one t h a t you're r e f e r r i n g to? Page 8 of my 

write-up? 

Q. Right. 

A. Yeah. 

Q. "The p e t i t i o n may include an a n a l y s i s of the 

f e a s i b i l i t y of point-of-use treatment..." 

A. Yes, I b e l i e v e i t ' s addressed t h e r e . I don' 

t h i n k i t h u r t s t o t r y t o include t h i s emphasis a t several 

p o i n t s i n the r e g u l a t i o n s , however, so t h a t ' s why — 

Q. Doesn't i t j u s t c l u t t e r t h i n g s up t o i n c l u d e i t 

i n a number of places, r a t h e r than j u s t one place? 

A. Well, p o s s i b l y . But I submit t h a t since the 

other issues are t r e a t e d at several places i n the 

r e g u l a t i o n s , t h a t i t would be proposed t o t r e a t t h i s a t 

s e v e r a l places i n the r e g u l a t i o n s as w e l l . 

Q. Ms. Ristau, i f you would t u r n t o page 12 of your 

e x h i b i t , you heard my discussion w i t h Mr. Rose regar d i n g 

the p u b l i c comment regarding Stage 1? 

A. Uh-huh. 

Q. I s i t your p o s i t i o n t h a t PNM does not b e l i e v e 

t h a t p u b l i c comment a t the Stage 1 phase i s i n any way 

h e l p f u l ? 

A. No, t h a t ' s not my p o s i t i o n a t a l l . I f you 

STEVEN T. BRENNER, CCR 
(505) 989-9317 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

66 

e x p l i c i t l y have a Stage 1 and a Stage 2, I believe t h a t 

public comment can be h e l p f u l , and oftentimes i s h e l p f u l . 

What I was concerned about i s that we were not 

somehow undercutting the allowed approach of submitting the 

Stage 1 and Stage 2 together i n the public notice. 

I f you have public notice that requires you i n 

a l l cases t o have public comment on Stage 1, but Section 

19.E allows you to submit Stage 1 and Stage 2 together i n 

cer t a i n instances, I didn't want one contradicting the 

other, t h a t i t would i n e f f e c t make i t so tha t you couldn't 

submit Stage 1 and Stage 2 together, because you have t o i n 

every case stop and wait f o r the n o t i f i c a t i o n and public 

comment on Stage 1 before you can actually submit Stage 2. 

That was my main concern, and there may be other 

ways to reconcile t h i s . That was my main concern. 

Q. Yeah, I don't believe that i t ' s the committee's 

i n t e n t t o require separate notices when Stage 1 and 2 can 

be submitted together under 19.E. I f that needs t o be 

cleared up, we need to — 

A. Yeah. 

Q. — make i t clear that — 

A. That was — 

Q. — one notice would be s u f f i c i e n t f o r both i f 

they're submitted together. 

A. Right, that was my main concern, th a t we 
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e x p l i c i t l y recognize t h a t i n some cases t h a t they would be 

submitted together. And at t h a t p o i n t , then, the n o t i c e 

t h a t would be re q u i r e d would be what's r e q u i r e d f o r Stage 

2. 

Q. Okay, and i f the p u b l i c comment — I f the Stage 1 

and Stage 2 are submitted successively, and t h e r e i s no 

delay i n the approval of Stage 1 plan, PNM does b e l i e v e 

t h a t p u b l i c comment a t the Stage 1 phase would be 

b e n e f i c i a l ? 

A. Yes, we do. 

Q. And the l a s t questions I have are re g a r d i n g your 

comments on page 15. 

Did you hear the OCD's concerns reg a r d i n g the 

po s s i b l e gap i n the r e p o r t i n g of groundwater contamination 

f o r a u t h orized releases? 

A. Yes, I d i d . 

Q. Do you see the p o s s i b i l i t y of a gap e x i s t i n g ? 

A. I — I f I heard him r i g h t , I tend t o agree w i t h 

Mr. Rose t h a t p o s s i b l y such a gap e x i s t s . But i f i t does 

e x i s t , i t should be addressed i n Rule 116, which i s the 

n o t i f i c a t i o n and r e p o r t i n g r u l e , r a t h e r than i n 19, which 

i s the abatement and cleanup r u l e . 

Q. I know the OCD j u s t handed out t h e i r E x h i b i t 

Number 2, but t h a t i s intended t o in c l u d e the 19.N 

n o t i f i c a t i o n i n Rule 116. 
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A. Yes, I understand t h a t . And I r e a l l y haven't had 

a chance t o look a t t h a t so, l i k e Mr. Rose, I r e a l l y can't 

comment on whether i n my opinion i t accomplishes t h a t aim. 

I would l i k e a l i t t l e more time t o look a t i t . 

MR. CARROLL: Mr. Chairman, we j u s t r e ceived a 

copy of PNM E x h i b i t Number 1, and since you're l e a v i n g the 

record open f o r two weeks, we'd l i k e t o reserve the r i g h t 

t o comment on i t f u r t h e r . 

And t h a t ' s a l l I have f o r t h i s witness. 

CHAIRMAN LEMAY: Thank you, Mr. C a r r o l l . 

That record, again, t o r e i t e r a t e , w i l l be l e f t 

open f o r comment on the e x h i b i t s . 

A d d i t i o n a l questions of the witness? 

Yes, s i r Mr. Shuey? 

MR. SHUEY: Chris Shuey. 

EXAMINATION 

BY MR. SHUEY: 

Q. Ms. Ristau, f o r the sake of argument, l e t ' s 

assume t h a t your reading of the Water Q u a l i t y Act allows 

f o r c o n s i d e r a t i o n of point-of-use treatment, 

n o t w i t h s t a n d i n g the dialogue you j u s t had w i t h Mr. C a r r o l l . 

I s i t PNM's p o s i t i o n t h a t the O i l Conservation 

Commission i s bound by the Water Q u a l i t y Act's s t a t u t o r y 

requirements f o r c o n s i d e r a t i o n of r e g u l a t i o n s by the Water 

Q u a l i t y Control Commission? 
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A. I guess I'm not f o l l o w i n g your question. You're 

saying t h a t i n the case of p o i n t of use, t h a t i t would be 

bound by the Water Q u a l i t y Control Commission? 

Q. Let me see i f I can rephrase t h a t . 

I f I heard you r i g h t , you quoted from the Water 

Q u a l i t y Act t o support the view t h a t , under the Water 

Q u a l i t y Act, point-of-use treatment i s a v i a b l e abatement 

s t r a t e g y and has t o be considered i n the context of 

r e g u l a t i o n s f o r abatement w i t h i n the Water Q u a l i t y Act. 

I s i t PNM's p o s i t i o n t h a t the O i l Conservation 

Commission i s bound by those requirements of the Water 

Q u a l i t y Act? 

A. I would b e l i e v e so, as t o the ext e n t t h a t t he OCC 

has delegated or designated a u t h o r i t i e s t o administer the 

Water Q u a l i t y Act, I would b e l i e v e t h a t t h a t would be the 

case, yes. 

MR. SHUEY: No more questions. 

CHAIRMAN LEMAY: Mr. C a r r o l l , do you want t o 

comment on th a t ? 

MR. CARROLL: Yeah, I have a fol l o w - u p question. 

FURTHER EXAMINATION 

BY MR. CARROLL: 

Q. I t was my impression t h a t PNM takes the p o s i t i o n 

t h a t we don't have t o f o l l o w the Water Q u a l i t y Act, and we 

can enact our own r u l e s regarding cleanup of B.(21) and 
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B.(22) a c t i v i t i e s ? 

A. That i s our p o s i t i o n regarding B.(21) and B.(22). 

I'm not saying t h a t you don't have t o f o l l o w the Water 

Q u a l i t y Act. 

I n the absence — My understanding of the way 

those sections work together i s t h a t i n the absence of any 

OCC-specific r u l e s the WQCC process i s the one t h a t a p p l i e s 

as b a s i c a l l y a d e f a u l t . Am I — 

Q. But i f we enact — 

A. — understanding th a t ? 

Q. Right, but i f we enact our own r u l e s , i f we don't 

have t o f o l l o w the Water Q u a l i t y — 

A. You don't have t o f o l l o w the Water Q u a l i t y Act 

a d m i n i s t r a t i o n t h a t ' s set up and vested i n the WQCC. I n 

other words the OCC's r u l e s can d i f f e r from the WQCC's 

r u l e s . 

My understanding i s t h a t we're s t i l l a b i d i n g by, 

f o r example, the standards t h a t are e s t a b l i s h e d under the 

a u t h o r i t i e s of the Water Q u a l i t y Act, t h a t what we're doing 

d i f f e r e n t l y i n Rule 19 i s a d i f f e r e n t process f o r meeting 

those standards. I s t h a t — 

Q. So the OCC can p i c k and choose? 

A. I would t h i n k so, w i t h i n the l i m i t s of what the 

s t a t u t o r y and dele g a t i o n — or designation c o n d i t i o n s are. 

Q. And j u s t because the WQCC can consider p o i n t of 
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use — or subsequent use, whatever t h a t language i s — i n 

enacting t h e i r own r e g u l a t i o n s , the OCC i s not bound i n 

c o n s i d e r i n g such; we j u s t use — The committee uses t h a t 

because i t ' s included i n the Water Q u a l i t y Act; i s t h a t 

c o r r e c t ? 

A. Yes, and t o show — We t r i e d t o be p a r a l l e l where 

we can w i t h the WQCC. Our r e g u l a t i o n s are already 

promulgated t o not have, you know, d i a m e t r i c a l l y opposed 

c o n d i t i o n s or requirements, f o r example, t o be c o n s i s t e n t 

wherever p o s s i b l e . 

My understanding of the Committee * s charge t o 

come up w i t h Rule 19 suggestions i s t o s t i c k w i t h the WQCC 

abatement r e g u l a t i o n s as already promulgated, t o the extent 

p r a c t i c a b l e , but t o include d i f f e r e n t p r o v i s i o n s where 

necessary t o accommodate s p e c i f i c i n d u s t r y and other 

concerns t h a t are under the purview of the OCC. 

I s t h a t a f a i r statement on what we're doing? 

Q. Yeah, but the WQCC r e g u l a t i o n s d i d n ' t i n c o r p o r a t e 

any what you term point-of-use treatments or remedies. We 

had t o go t o the s t a t u t e t o a c t u a l l y t r y t o f i n d language 

t h a t would j u s t i f y p o i n t of use; i s n ' t t h a t c o r r e c t ? 

A. I t i s t r u e t h a t the WQCC abatement regs do not 

e x p l i c i t l y a l l ow f o r i t , nor do they e x p l i c i t l y f o r b i d i t , 

e i t h e r one. And d u r i n g our discussions i n the committee, 

we thought t h a t t h i s was a u s e f u l concept t o i n c l u d e and 
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r e i n f o r c e i n any Rule 19 standards or p r o c e s s - s e t t i n g t h a t 

we were doing. And we're not — we, we the committee, were 

not precluded by the s t a t u t e from i n c l u d i n g such language. 

We're not r e q u i r e d t o , we're not precluded t o . 

And so our discussions centered around, would 

t h i s be a u s e f u l concept t o e x p l i c i t l y i n c l u d e and 

recognize i n the f o r m u l a t i o n of Rule 19? 

And the consensus, as I r e c a l l — I t wasn't 

unanimous, but there was a f a i r l y — a la r g e consensus 

w i t h i n the group t h a t , yes, indeed, i t would be good t o 

inc l u d e those concepts i n Rule 19. 

Q. Even i f the WQCC d i d n ' t include such i n t h e i r 

r e g u l a t i o n s ? 

A. Right, we have other t h i n g s i n here t h a t are 

i n c o n s i s t e n t w i t h what WQCC re q u i r e s , and t h i s would be one 

t h a t would f a l l i n the same category. Because of the f i n e 

t u n i n g , we d i d t r y t o meet O i l and Gas Act and i n d u s t r y 

concerns s p e c i f i c a l l y . 

Q. So — yeah, even i f you simply t r i e d t o f o l l o w 

the Water Q u a l i t y Act and the WQCC r e g u l a t i o n s where we 

could, i n f a c t , the WQCC d i d n ' t adopt any type of p o i n t - o f -

use treatment i n t h e i r regs, but we're asking — or PNM i s 

asking the OCC t o adopt such? 

A. Yes. 

MR. CARROLL: That's a l l I have. 
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CHAIRMAN LEMAY: A d d i t i o n a l questions of Ms. 

Ristau? 

Yes, s i r ? 

EXAMINATION 

BY MR. ROSE: 

Q. Mr. Chairman, Ms. Ristau, t o t o t a l l y confuse the 

matter on hazard t o p u b l i c h e a l t h f u r t h e r , I want t o draw 

your a t t e n t i o n t o the d e f i n i t i o n which i s on page 6 and 7 

of your proposal. 

A. Yes. 

Q. I t ' s my understanding, and c o r r e c t me i f I"m 

wrong, t h a t your proposed d e f i n i t i o n , up u n t i l the 

i n s e r t i o n on page 7 a t the bottom of t h a t paragraph, i s , i n 

f a c t , Water Q u a l i t y Control Commission's d e f i n i t i o n of 

hazard t o p u b l i c health? 

A. Yes, w i t h the exception of the a d d i t i o n of the 

cross-reference t h e r e , t h a t — 

Q. Okay, l e t me draw your a t t e n t i o n t o the second 

l i n e on page 6, p a r t i c u l a r l y the language about exceeding 

" a t the time and place of such use, one or more of the 

numerical standards..." 

Could you e x p l a i n your understanding of where, i n 

f a c t , t h a t determination would be made? 

Could, in fact, this be construed to be at the 

time and place of use, meaning at the tap, as opposed to in 
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s i t u i n the groundwater, and thereby, i n f a c t , s p e c i f i c a l l y 

p r o vide f o r or allow c o n s i d e r a t i o n of po i n t - o f - u s e 

treatment as you've defined the term? 

A. Let me spend a moment here. 

Q. I t ' s on the bottom of page 6 here — 

A. Okay. 

Q. — top of page 7. 

A. Okay, I t h i n k there's an ambiguity i n the 

"exceeds a t the time and place of use", whether t h a t means 

a t the wellhead or before any treatment f o r potable use or 

subsequent treatment, potable use. 

Q. So i t ' s possible t h a t these — t h a t t he 

Commission, Water Q u a l i t y Control Commission's d e f i n i t i o n , 

i n your understanding, could be construed t o , i n f a c t , now 

allo w f o r point-of-use treatment i n c o n s i d e r a t i o n of the 

d e f i n i t i o n of "hazard t o p u b l i c health"? 

A. I t could be construed t h a t way, but the a d d i t i o n 

of t h i s language makes i t e x p l i c i t t h a t i t should be 

construed t h i s way. 

MR. ROSE: I have no f u r t h e r questions of Ms. 

Rist a u . 

CHAIRMAN LEMAY: Thank you, Mr. Rose. 

Dr. Neeper, d i d you have a comment or a question? 

DR. NEEPER: Yes, I'm Don Neeper, r e p r e s e n t i n g 

New Mexico C i t i z e n s f o r Clean A i r and Water. I have th r e e 
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questions t h a t arose dur i n g your testimony, and I wanted 

j u s t some c l a r i f i c a t i o n on what I thought I heard you say. 

EXAMINATION 

BY DR. NEEPER: 

Q. You suggested t h a t i f groundwater were l o c a t e d i n 

a remote area where i t was u n l i k e l y i n your view t h a t 

someone would be using i t , t h a t t h e r e f o r e t h e r e was no r i s k 

associated w i t h t h i s and the s i t u a t i o n could, i n f a c t , be 

ignored or not cleaned up; i s t h a t c o r r e c t ? 

A. Not nec e s s a r i l y ignored, but the l e v e l of 

response and treatment and cleanup should be geared towards 

the amount of r i s k t h a t i s presented. 

Q. I n other words, i f you couldn't foresee a use or 

i f t h e r e were a remote l o c a t i o n , you would suggest the 

standard should be d i f f e r e n t , because the degree of cleanup 

i s p r e t t y w e l l defined by the standards i f water i s — 

A. Well, the a l t e r n a t i v e abatement standards do 

contemplate e x a c t l y t h a t , and t h a t i s indeed a risk-based 

d e t e r m i n a t i o n . 

Q. I t ' s a question of philosophy. I f we were t o 

look forward, say, from 50 t o 75 or 100 years ago a t a l l of 

the a r i d land between Santa Fe and Albuquerque, I would 

make the judgment a t t h a t time t h a t nobody would ever use 

t h a t . 

And so i f we adopt t h i s k i n d of philosophy, are 
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we not, i n f a c t , p r o j e c t i n g 100 years i n t o the f u t u r e as t o 

what the s i t u a t i o n w i l l be? 

A. I don't b e l i e v e so, because I b e l i e v e the 

language of the r e g u l a t i o n s t a l k s about reasonably 

foreseeable. And i f i t ' s reasonably foreseeable t h a t i t 

would be used, then yes, then your r i s k assessment — your 

risk-based standard, then, i s d i f f e r e n t than i f i t appears 

t h a t t h e r e i s no foreseeable p o s s i b i l i t y , a t l e a s t w i t h i n 

the time p e r i o d when i t would be expected t o , say, clean 

i t s e l f up through n a t u r a l a t t e n u a t i o n , physical/chemical 

processes. 

Q. I t h i n k t h a t ' s l e g i t i m a t e . Thank you. 

Regarding the p o i n t of use, you have suggested, 

and I t h i n k c o r r e c t l y , t h a t i t ' s o f t e n much cheaper t o 

t r e a t a t p o i n t of use than t o t r y t o clean up, say, i n — 

However, d i d n ' t you also suggest t h a t i t should be o f t e n 

the end-point user who should do t h i s when i t ' s done? 

A. Not n e c e s s a r i l y . Again, i f you're l o o k i n g a t a 

remedial s i t u a t i o n , you as the person who's respo n s i b l e f o r 

doing the remediation perhaps would be the one t h a t would 

be doing the cleaning a t the p o i n t of use or paying f o r i t 

a t the p o i n t of use, p o t e n t i a l l y . 

I n some instances, i f the end user i s going t o 

have t o t r e a t the water anyway t o meet d r i n k i n g - w a t e r 

standards because of a whole host of n a t u r a l l y o c c u r r i n g 
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c o n s t i t u e n t s t h a t are considered d e l e t e r i o u s or undesirable 

i n d r i n k i n g water, i t seems t o me t h a t imposing, you know, 

cle a n i n g up of other substances f i r s t , when the water i s 

going t o have t o be t r e a t e d anyway before i t ' s d r i n k a b l e , 

i s not a good a l l o c a t i o n of resources and t h a t the end 

user, then, should address those issues as w e l l . 

Q. You w i l l agree, however, t h a t you are not ever 

r e q u i r e d t o clean up beyond background? 

A. Well, t h a t ' s not e x a c t l y t r u e , I don't b e l i e v e , 

f o r potable water sources. 

Q. As a responsible p a r t y d e a l i n g w i t h p o l l u t i o n 

t h a t you have generated, do the r e g u l a t i o n s not s t a t e t h a t 

you do not have t o clean beyond background? 

A. As a responsible p a r t y , responsible f o r 

remediation — 

Q. Remediation. 

A. As, say, a purveyor of d r i n k i n g water from a 

p u b l i c water source, you do indeed, and many times — 

Q. Okay. 

A. — have t o t r e a t t o below background l e v e l s . 

Q. Yes, but we're t a l k i n g here only about 

responsible p a r t i e s — 

A. Yes. 

Q. — t h a t ' s the only t h i n g t h a t these r e g u l a t i o n s 

a f f e c t . 
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So i t ' s your p o s i t i o n t h a t i f the water i s 

already somewhat d i r t y , the responsible p a r t y should be 

allowed t o leave h i s d i r t i n there so t h a t t he p o i n t - o f - u s e 

user can clean t h a t up, because he's going t o have t o clean 

a t t he p o i n t of use anyway? 

A. Well, t h a t ' s not e x a c t l y — That's an o v e r l y 

s i m p l i s t i c statement of my p o s i t i o n . 

Again, based on r i s k f a c t o r s , on the p o t e n t i a l 

f o r withdrawal f o r d r i n k i n g water use or human use, t h a t 

may, i n f a c t , be the determination. I'm not saying t h a t i t 

would or should be the determination i n every case. 

Q. Right, and we can't cover every case but we t r y 

t o proceed what we can. 

Now, I ' l l take one more p r o j e c t i o n on t h i s p o i n t 

of use. I f i t ' s 100 years i n the f u t u r e and you are no 

longer i n business but I'm the one who wishes t o use the 

water, t h a t s h i f t s a l l of the burden t o me, does i t not? 

A. Well, i f I'm no longer i n business, the burden i s 

probably s h i f t e d t o you i n any case. 

Q. Not i f you clean i t up the f i r s t time. 

A. Well, t h a t i s again — That gets i n t o some very 

i n t e r e s t i n g issues on how clean i s clean. I f you clean i t 

up t o — 

Q. — s t a t u t e — 

A. — t o today's standards — 
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Q. Correct. 

A. — those might not be acceptable standards a 

hundred years i n the f u t u r e , and you may have e x a c t l y the 

same issue, and — 

Q. Yes, you do what you can. But based on today's 

standards, i f you clean i t up today, I don't have t o 

tomorrow. 

But what I heard your testimony say was, o f t e n i t 

would be b e t t e r i f I were forced t o clean i t up tomorrow. 

A. Well, again, I t h i n k t h a t i s — I don't want t o 

s p l i t h a i r s over t h i s . I t h i n k t h a t i s a misstatement. 

What I'm saying i s t h a t the l e v e l of cleanup of 

i n s i t u water ought t o be geared t o the u l t i m a t e r i s k t o 

p u b l i c h e a l t h and the environment. And i f t h e r e i s no 

risk-based need t o clean i t up t o an extremely s t r i n g e n t 

standard i n s i t u , then i t shouldn't be done. I t ' s not a 

good resource a l l o c a t i o n . 

We've got l i m i t e d resources here as a s o c i e t y , 

and we ought t o be g e t t i n g the most bang f o r the buck, so 

t o speak, on meeting the o v e r a l l o b j e c t i v e of p r o t e c t i n g 

p u b l i c h e a l t h and the environment. 

Q. Okay. My t h i r d question had t o do w i t h your 

submission of — your question — your testimony r e g a r d i n g 

submission of Stage 1 and Stage 2 together. I'm i n fa v o r 

of reducing paperwork whenever p o s s i b l e . 
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What I might have heard you say was t h a t a 

perceived d i f f i c u l t y w i t h t h i s could i n h i b i t or p r o h i b i t 

r e sponsible p a r t y from doing an immediate cleanup? 

A. Well, I'm — 

Q. Did you suggest th a t ? 

A. I don't know t h a t i t would p r o h i b i t them from 

doing an immediate cleanup, so much as i t would slow the 

progress of the cleanup u l t i m a t e l y . 

Q. I t ' s your f e e l i n g — 

A. That was my concern. 

Q. — t h a t the responsible p a r t y i s i n t i m i d a t e d or 

otherwise discouraged from doing cleanup w h i l e the 

paperwork i s i n progress? 

A. Not so much discouraged; i t ' s j u s t t h a t you 

r e a l l y would proceed a t your own r i s k i f you're going ahead 

and doing the remediation before you have approval, you 

know, f o r the s i t e c h a r a c t e r i z a t i o n . That was my concern. 

Q. Okay. 

A. And t h a t concern might be l e g i t i m a t e i n some 

cases, and i n others, b i g problems. I t h i n k i t ' s 

l e g i t i m a t e t o stop, look and deal w i t h s i t e -

c h a r a c t e r i z a t i o n issues more f u l l y before you move on t o 

the remedial stage. 

R e l a t i v e l y small problems where you're out there 

w i t h a backhoe doing source removal, and t h a t ' s — you 
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know, a source that's in the vadose zone, and that's when 

you discover t h a t you have a groundwater impact. I t h i n k 

i t ' s o v e r k i l l , process o v e r k i l l t o then have t o stop and 

w a i t u n t i l you get a bl e s s i n g , so t o speak, on your s i t e 

c h a r a c t e r i z a t i o n before you can continue w i t h the source 

removal and complete your remediation. 

Q. That's the p o i n t I was addressing. You f e e l you 

have t o stop and w a i t , or you f e e l i t ' s j u s t a r i s k a 

respon s i b l e p a r t y takes because he might not be using the 

app r o p r i a t e procedure? 

A. I t would be a r i s k . 

DR. NEEPER: Just a r i s k , I would agree w i t h 

t h a t . I t ' s not p r o h i b i t e d . 

CHAIRMAN LEMAY: A d d i t i o n a l questions f o r Ms. 

Ristau? 

Commissioner Bailey? 

COMMISSIONER BAILEY: No. 

CHAIRMAN LEMAY: Thank you. Commissioner Weiss? 

EXAMINATION 

BY COMMISSIONER WEISS: 

Q. I have a question about i n s i t u remediation. I 

guess t h a t a p p l i e s equally t o where I see these g a s o l i n e 

leaks i n f i l l i n g s t a t i o n s and such. How many i n s i t u 

remediations are done a year, or have been done, period? 

Do you have a f e e l f o r t h a t ? 
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A. Boy, I don't. I could probably look those 

numbers up. I don't have them a t my f i n g e r t i p s . 

Q. And the same t h i n g i n the o i l f i e l d . On these 

p i t s i n , say, the San Juan Basin. 

A. Uh-huh. 

Q. I t h i n k t h a t k i n d of i n f o r m a t i o n would be — you 

know, numbers r a t h e r than — 

A. Well, l e t me give you an idea, again, based on 

our experience, which may or may not be r e f l e c t i v e of the 

i n d u s t r y as a whole. 

Right now we have an ongoing p i t remediation 

p r o j e c t under OCD Order R-7940-C. We have remediated a t 

t h i s p o i n t , as f a r as cleaning up the contaminated s o i l s , I 

b e l i e v e i t ' s about 12 0 p i t s . I'm l o o k i n g a t B i l l , because 

we've submitted the i n f o r m a t i o n t o him. 

Of those, we have, I b e l i e v e , 11 groundwater 

contamination s i t e s . So we're running a t about 10 percent 

of t he s o i l s remediation where you've had a s p i l l or a 

release or a release over time, where you also have a 

groundwater impact. 

And as f a r as the d i f f i c u l t y of c l e a n i n g up and 

c l o s i n g a s i t e once you have groundwater impact, once you 

have groundwater impact, you're i n t o a t l e a s t a year-long 

process. Whereas, i f i t ' s j u s t a s o i l s - o n l y issue, you're 

t a l k i n g i n terms of probably 45 t o 60 days t o be able t o 
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clean up and remediate the s i t e . 

And when you look a t the amount of e f f o r t and 

cost then associated w i t h t h a t , i f — or on the p i t s alone, 

i f you have — I don't know how many p i t s t h e r e are 

statewide. You a l l might remember from the s t u d i e s t h a t 

you d i d on 7940 j u s t i n the northwest. 10,000 p i t s are 

th e r e , up t h e r e , t h a t are subject — 

MR. OLSON: O r i g i n a l l y estimated around 15,000. 

THE WITNESS: 15,000. So 10 percent of those are 

groundwater s i t e s . You're t a l k i n g about 1500 s i t e s where 

groundwater contamination w i l l need t o be addressed a t 

some — 

Q. (By Commissioner Weiss) Has th e r e ever been a 

successful groundwater remediation? 

A. Well, again i t depends on your d e f i n i t i o n of 

success. 

A l l of the s i t e s t h a t we have been addressing so 

f a r , again, are r e l a t i v e l y small, r e l a t i v e l y remote. And 

our p r e f e r r e d remediation technique, i f you w i l l , i s remove 

the source of the contamination, the s p i l l t h a t ' s r e s i d i n g 

i n t he vadose zone t h a t ' s c o n t r i b u t i n g t o the groundwater 

contamination, and then monitor f o r a p e r i o d of time and 

l e t nature take i t s course on n a t u r a l a t t e n u a t i o n . So i t ' s 

not r e a l aggressive a f t e r remediation. 

On the other hand, you're s t i l l t a l k i n g about 
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probably $10,000 or so per s i t e , where you have groundwater 

impacts, by the time you do your i n v e s t i g a t i o n , 

i n s t a l l a t i o n of monitoring w e l l s , a d d i t i o n a l p r o f i l i n g 

i n f o r m a t i o n t h a t you need t o put together, and m o n i t o r i n g 

t o see whether your a t t e n u a t i o n i s — 

COMMISSIONER WEISS: I s the r e a comment over here 

about how many have been remediated? 

MR. OLSON: Yeah, Mr. Chairman, members of the 

Commission, B i l l Olson w i t h the O i l Conservation D i v i s i o n , 

and w i t h the D i v i s i o n I'm responsible f o r doing a l l the 

groundwater cleanup p r o j e c t s . 

C u r r e n t l y we've got about 300 cases running r i g h t 

now from groundwater contamination from u n l i n e d p i t s i n the 

San Juan Basin, and the m a j o r i t y of a l l these cases are 

being remediated through i n s i t u , by remediation, w i t h 

maybe a couple of exceptions. 

And i n these cases they're r e a l l y being done as a 

passive bioremediation w i t h organisms already e x i s t i n g i n 

the ground, where the only t h i n g t h a t ' s r e a l l y o c c u r r i n g i s 

t h a t the responsible p a r t i e s having t o de f i n e extensive 

contamination — they may have t o put i n a few monitor 

w e l l s t o determine the extent, and then they j u s t monitor 

i t t i l l i t cleans i t s e l f up, e s s e n t i a l l y . 

We have had two successful cases of t h i s where 

s i t e s where f o l k s had done a l i t t l e b i t more enhanced 
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remediation, they had excavated the pits and essentially 

sprayed some n u t r i e n t s i n s o l u t i o n i n t o t he p i t s before 

they b a c k f i l l e d them i n t o the groundwater. And i n those 

cases we had groundwater cleaned up e s s e n t i a l l y i n a 

n a t u r a l s t a t e , i n s i t u , w i t h i n about one year. 

So i t has been successful f o r cleanups i n a l o t 

of cases, and the D i v i s i o n has been encouraging t h a t as 

k i n d of a low-cost a l t e r n a t i v e . I t ' s been p r e t t y much 

accepted nationwide now a t USC s i t e s f o r enhanced — A l o t 

of times you hear i t t a l k e d about as i n t r i n s i c 

b i o remediation or enhanced — not enhanced but n a t u r a l 

a t t e n u a t i o n , where e s s e n t i a l l y you're j u s t a l l o w i n g t h a t 

f o r micro-organisms t o degrade the hydrocarbons t h a t are 

already t h e r e . 

But the D i v i s i o n has always taken the p o s i t i o n 

t h a t the responsible p a r t y s t i l l has t o d e f i n e what the 

ext e n t of t h a t contamination i s , and then j u s t monitor i t 

t i l l i t cleans up. So the only costs associated w i t h 

cleanup i n most cases are the cost of i n s t a l l a t i o n of the 

w e l l s and some type of monitoring program t h a t ' s n e g o t i a t e d 

w i t h the agency. 

COMMISSIONER WEISS: The economics of t h a t , how 

does t h a t compare w i t h the pump-and-treat-type t h i n g on the 

surface where the end user, i f he wants t o do something 

w i t h the water — 
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MR. OLSON: Yeah, pump-and-treat can take a r e a l 

long p e r i o d of time and cost — 

COMMISSIONER WEISS: I t h i n k I used the wrong 

terminology. 

MR. OLSON: I n terms of the economics, your pump-

and- t r e a t would be way above costs of an enhanced — 

COMMISSIONER WEISS: Well, l e t ' s j u s t put i t t h i s 

way: Say there's a sheepherder out i n the San Juan Basin 

up on one of those mesas, and he d r i l l s a w e l l , okay? And 

i t ' s got whatever i t ' s got i n i t , o i l , and he wants t o 

clean t h a t up. I would guess t h a t t h a t would be — and 

i t ' s a PNM w e l l . I don't even know i f you have w e l l s . 

THE WITNESS: No. 

COMMISSIONER WEISS: But t h a t would be t h e i r 

r e s p o n s i b i l i t y t o put something, a f i l t e r t h e r e , t o take 

the o i l out f o r him. I s t h a t the — That's what I'm 

t a l k i n g about when I say a t p o i n t of — What d i d you c a l l 

i t ? Source? 

THE WITNESS: Point-of-use treatment — 

COMMISSIONER WEISS: Point-of-use treatment. 

THE WITNESS: — I t h i n k , i s what you're t a l k i n g 

about. 

MR. OLSON: Yeah, t h a t ' s the — The D i v i s i o n has 

i n t e r p r e t e d t h a t , even t o date, t h a t i f someone had a w e l l 

and i t was contaminated, i t would be the respo n s i b l e 
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p a r t y ' s r e s p o n s i b i l i t y t o t r e a t t h a t water. I f , say, the 

rancher had d r i l l e d a w e l l and the r e was t h i s — you know, 

not u s e f u l f o r h i s sheep or c a t t l e or whatever a t t h a t 

p o i n t , t h a t ' s c o r r e c t . 

COMMISSIONER WEISS: Okay, i s t h a t l ess expensive 

than m o n i t o r i n g these s i t e s , these 3 00 s i t e s t h a t you have? 

MR. OLSON: Well, obviously i t ' s going t o be 

cheaper than doing some type of remediation, although the 

technology t h a t you're going t o use i f they have o i l i n 

t h e i r w e l l i s going t o be e x a c t l y the same as you would use 

on a pump-and-treat s i t e , e s s e n t i a l l y . You may have t o put 

on some type of an a i r s t r i p p e r t o s t r i p out the v o l a t i l e s , 

as w e l l as f o l l o w i t w i t h a carbon f i l t e r t o p o l i s h i t up 

before they would use i t . That's the p o t e n t i a l . But the 

technology would be the same. 

But t h e r e would s t i l l have t o be some mechanism 

f o r m o n i t o r i n g the s i t e over time, because i n a l o t of 

these cases, what the responsible p a r t y i s m a i n t a i n i n g i s 

t h a t the n a t u r a l a t t e n u a t i o n t h a t ' s o c c u r r i n g i n the 

a q u i f e r i s t h e i r remediation method, and the D i v i s i o n 

accepts t h a t . 

But t h a t i s a method f o r remediation, so t h a t — 

i f t h i n g s — s t i l l needs t o occur over time, i s some type 

of m o n i t o r i n g of the system t o show t h a t , you know, i t ' s 

not g e t t i n g worse or i t ' s not posing impacts on, say, 
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someone e l s e . 

COMMISSIONER WEISS: Well, my p o i n t i s , I don't 

t h i n k t h a t ' s necessary unless somebody's going t o use the 

water. 

MR. OLSON: Well, I guess then I might f a l l back 

on the same p o s i t i o n t h a t Mr. Neeper i s b r i n g i n g up, i s , 

you have t o look a t p r o j e c t i o n s of who's going t o use t h a t 

water. 

And the D i v i s i o n does consider t h a t i n t h e i r 

a p p l i c a t i o n s , as whether or not there's a foreseeable 

b e n e f i c i a l use of the water. There i s cases where we've 

had groundwater contamination cases from the u n l i n e d p i t s , 

where we've had — you know, there may be a small s a t u r a t e d 

zone down the r e on top of a cla y l a y e r or shale or 

something l i k e t h a t , t h a t i s contaminated. 

But once they come i n , they're t r y i n g t o do the 

d e l i n e a t i o n of the contamination, they t r y t o pump some 

water out of the monitor w e l l s , and — Well, t h i n g s j u s t 

dry up. 

Well, then the company can come back and propose 

t h a t t h a t doesn't have a foreseeable b e n e f i c i a l use, and 

t h e r e f o r e i t ' s not r e q u i r e d t o be cleaned up by the agency. 

But you're r i g h t . I mean, i t goes back t o what 

i s a foreseeable b e n e f i c i a l use, then, of t h a t water. 

COMMISSIONER WEISS: What's the longest time 
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frame t h a t you can see f o r t h i s n a t u r a l remediation t o take 

place? 

MR. OLSON: Oh, i t could take many years. 

COMMISSIONER WEISS: Yeah. Five? 

MR. OLSON: Oh, i t could take t e n , twenty. I t 

depends on the s i z e of the case and the nature of i t . 

C e r t a i n l y most of the — 

COMMISSIONER WEISS: Rather than the — 

MR. OLSON: — most of the — 

COMMISSIONER WEISS: — f i f t y or a hundred t h a t 

was hypothesized here a moment ago? 

MR. OLSON: That's — That could p o s s i b l y happen. 

I t depends on — I mean, the unique t h i n g about a l o t of 

the cases up i n the San Juan Basin, i f the separators and 

the equipment i s operated p r o p e r l y , there's no free-phase 

product t h e r e . And wit h o u t a free-phase product the s t u f f 

degrades r e a l l y r e a d i l y , because you don't have the 

r e s i d u a l s a t u r a t i o n of hydrocarbons i n the s o i l s l o w l y 

going t o keep bleeding s t u f f o f f . 

So I t h i n k i n the San Juan Basin i t ' s worked 

q u i t e w e l l . 

But there are cases where — I f you have a la r g e 

case l i k e some of our r e f i n e r i e s , t h i n g s l i k e t h a t , I can't 

see i t a c t u a l l y — You know, honestly, I can't see our 

r e f i n e r i e s being cleaned up i n my l i f e t i m e t h a t we've got 
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now, and that's even true aggressive technology. 

COMMISSIONER WEISS: Thank you. 

CHAIRMAN LEMAY: Thank you, Mr. Olson. 

A d d i t i o n a l questions of the witness? 

Let's see, I t h i n k I had one. 

EXAMINATION 

BY CHAIRMAN LEMAY: 

Q. Only p o i n t of c l a r i f i c a t i o n on these h y p o t h e t i c a l 

s i t u a t i o n s . 

Has — The issue was brought up about the stop-

and-wait r i s k . I assume t h a t i f you're d i s c o v e r i n g some 

contamination and your concern i s t h a t you have t o back o f f 

the backhoe, get some comments before you could clean — 

Have you ever had t h a t experience, or has the D i v i s i o n 

always — Have you ever heard of a case where they've not 

allowed you t o clean up contamination; they're w a i t i n g f o r 

paperwork t o fo l l o w ? 

A. Well, no, but I t h i n k there's another reason f o r 

t h a t , and t h a t i s t h a t we're proceeding on these s i t e s 

under an approved groundwater management plan t h a t 

b a s i c a l l y lays out the major s i t u a t i o n s t h a t we t h i n k we 

might run i n t o and s p e c i f i e s what w e ' l l do i f we run i n t o 

s i t u a t i o n A, s i t u a t i o n B, s i t u a t i o n C. And t h a t 

groundwater management plan was approved up f r o n t before we 

s t a r t e d working on any of those s i t e s . 
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The groundwater management pl a n i s not e n t i r e l y 

e q u i v a l e n t t o an abatement pla n , but i t has many of the 

same elements and p r o t e c t i o n s i n i t . 

And t h a t indeed has worked q u i t e w e l l f o r us, i s 

t h a t — And we don't, then, when we discover groundwater 

contamination on a s p e c i f i c s i t e , stop and provide p u b l i c 

n o t i c e a t t h a t p o i n t ; we j u s t proceed under our e x i s t i n g 

groundwater management plan and keep on keeping on, and 

t a l k w i t h B i l l , u s u a l l y B i l l , and f i g u r e out where we're 

going t o go next and def i n e t h a t , yes, we indeed t h i n k t h i s 

i s s i t u a t i o n A, and we've already pre-prescribed what we're 

going t o do i n s i t u a t i o n A; i s t h a t a l l r i g h t w i t h you? 

Generally he's always said yes, so f a r . And then we have 

proceeded t o play out the p r e s c r i p t i v e remedies t h a t we've 

already l a i d out. 

I f we then had t o stop, i f t h i s was an abatement-

pl a n scenario, once we discovered t h a t groundwater impact, 

provide n o t i c e t o the OCD, w a i t f o r them t o put out a 

p u b l i c n o t i c e and w a i t f o r them t o then s p e c i f i c a l l y 

approve us t o take the next step, i t would indeed slow i t 

down. I don't t h i n k i t would have any u l t i m a t e impact, 

n e c e s s a r i l y ; i t would j u s t slow i t down. 

And i t ' s very ni c e , e s p e c i a l l y on these smaller 

s i t e s , t o have t h a t p r e s c r i p t i v e s i t u a t i o n set up so t h a t 

you p r e t t y much a n t i c i p a t e what you're going t o run i n t o , 
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yeah, we've run i n t o i t , and then you j u s t run w i t h i t , 

i n s t e a d of having — 

Q. I t h i n k you probably do t h a t under the c u r r e n t 

r u l e s and regs. 

My concern i s t h a t we can't address every 

s i t u a t i o n , but i t ' s been my experience t h a t there's never 

been a contamination case t h a t ' s been he l d up f o r 

paperwork. I mean, i f you want t o go do something, clean 

i t up and w e ' l l a d v e r t i s e i t l a t e r . But — 

A. Okay, w e l l , and — 

Q. — we c e r t a i n l y encourage t h a t type of — 

A. Right. 

Q. — a c t i v i t y , and I d i d n ' t want t o leave the 

impression t h a t our r u l e s and r e g u l a t i o n s somehow 

p r o h i b i t e d the cleanup of contamination. 

A. No, no, and t h a t wasn't our statement e i t h e r . 

We were j u s t concerned t h a t by imposing 

a d d i t i o n a l e x p l i c i t n o t i f i c a t i o n requirements t h a t we 

d i d n ' t , i n f a c t , s t a r t h o l d i n g up some of these clean up 

p r o j e c t s , and — 

Q. We never want t o do t h a t . 

A. — we would l i k e t o be able t o go ahead as 

q u i c k l y as we can. 

CHAIRMAN LEMAY: I understand. Thank you. 

Yes, Commissioner Bailey? 
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EXAMINATION 

BY COMMISSIONER BAILEY: 

Q. Could you ex p l a i n what a f a c t sheet i s and what 

k i n d of e f f o r t i s involved i n p u t t i n g one together? 

A. Again, I don't have any personal experience w i t h 

doing a f a c t sheet. Under the — That comes from the WQCC 

abatement regs. 

But t h a t ' s a process, again, I t h i n k , t h a t has 

been borrowed from some of the superfund s i t e cleanups, and 

i t ' s a mechanism f o r c l e a r l y and con c i s e l y s t a t i n g what the 

issues are a t a s i t e , t o e l i c i t e f f e c t i v e p u b l i c comment 

and — I t ' s a technique, i t ' s not the only technique, t o 

e l i c i t p u b l i c comment. 

And our concern was, i n making the 

recommendation, we remove t h a t s e c t i o n , i s t h a t e i t h e r we 

need t o e x p l i c i t l y allow f o r the f a c t - s h e e t process, which 

c u r r e n t l y i s n ' t allowed f o r under Rule 19, or s t r i k e the 

approval of the f a c t sheet, because under Rule 19, r i g h t 

now, we wouldn't be generating any f a c t sheet. So i t ' s 

j u s t a superfluous s e c t i o n , was the t h r u s t of my comment 

and, I t h i n k , i f I'm not misspeaking, Louis Rose's comment. 

Q. I t needed t o be r e f e r r e d t o e a r l i e r as one of the 

requirements i f i t was going t o — 

A. Yeah, i f we see t h i s i s a b e n e f i c i a l way of 

g e t t i n g the word out t o the p u b l i c f o r them t o be able t o 
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provide comment, then we should have a f a c t - s h e e t 

requirement somewhere i n Rule 19. 

I f we don't have a fac t - s h e e t requirement then, 

you know, then why have an approval process f o r something 

t h a t we don't accommodate or allow f o r i n the r u l e ? 

COMMISSIONER BAILEY: Thank you. 

CHAIRMAN LEMAY: A d d i t i o n a l questions o f the 

witness? 

I f not, she may be excused. 

Thank you very much f o r your testimony. 

THE WITNESS: Thank you. 

CHAIRMAN LEMAY: Let's take about a 15-minute 

break, and then w e ' l l come back. 

That's — My records show t h a t ' s a l l t h a t want t o 

give testimony. We can open up the record. 

Chris, d i d you want t o — Do you have testimony? 

Okay. 

MR. SHUEY: Mr. Chairman, both Dr. Neeper and I 

do. 

CHAIRMAN LEMAY: Okay. Well, I had you i n i t i a l l y 

on t h e r e , and then when I opened the case I d i d n ' t see you, 

so I — Good, w e ' l l have your testimony when we come back 

a f t e r a 15-minute break. 

MR. SHUEY: Took a w h i l e t o get the k i d s t o day 

care. 
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CHAIRMAN LEMAY: I understand. 

(Thereupon, a recess was taken a t 11:07 a.m.) 

(The f o l l o w i n g proceedings had a t 11:28 a.m.) 

CHAIRMAN LEMAY: Okay, we s h a l l continue. 

I t h i n k a t t h i s time, though, we've got 

a d d i t i o n a l testimony by Dr. Neeper and Chris Shuey. 

You haven't been sworn i n , I don't t h i n k , so 

would both of you please stand and r a i s e your r i g h t hand? 

(Thereupon, the witnesses were sworn.) 

CHAIRMAN LEMAY: I t h i n k what w e ' l l do, Chris, i s 

take the testimony separately, then questions and answers, 

w e ' l l combine them, because as I say, t h a t ' s where we get 

some of the i n f o r m a l discussion. So i f you'd care t o 

begin, please begin. 

CHRIS SHUEY, 

the witness h e r e i n , a f t e r having been f i r s t d u l y sworn upon 

h i s oath, t e s t i f i e d as f o l l o w s : 

DIRECT TESTIMONY 

BY MR. SHUEY: Thank you, Mr. Chairman. For the record, my 

name i s Chris Shuey, t h a t ' s S-h-u-e-y. 

I am the d i r e c t o r of the community water waste 

and t o x i c s program a t Southwest Research and I n f o r m a t i o n 

i n Albuquerque. I t ' s a community-oriented n o n - p r o f i t 

e d u c ational and s c i e n t i f i c o r g a n i z a t i o n . I t ' s been i n 

existence since 1971, and I have been on the s t a f f t h e r e 
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since 1981, and I've been involved i n o i l f i e l d waste and 

environmental issues since t h a t time. 

I was a member of the Rule 116 change committee, 

and the purpose of my testimony today would be t o provide 

some perspective about my perspectives going i n t o the 

Committee and working on these issues and how some of the 

experience I have i n o i l f i e l d issues played i n t o t h e 

thought processes as we went through the proposed r u l e s . 

I wanted t o discuss f o r you a l i t t l e b i t about 

how p u b l i c h e a l t h p r i n c i p l e s are r e a l l y an important 

found a t i o n f o r the r u l e s before you today, and something 

t h a t I support. I want t o b r i e f l y review the need f o r 

these two r u l e s and then t o comment on the var i o u s proposed 

changes t h a t have been presented by Mr. Rose f o r Marathon 

and the D i v i s i o n . 

And then Dr. Neeper has some proposed changes 

t h a t we t h i n k w i l l help t o f i l l some of the s l i g h t holes 

t h a t e x i s t i n the r u l e s today. 

I want t o be c l e a r t h a t I am t e s t i f y i n g i n stro n g 

support f o r these — f o r the amended Rule 116 and f o r the 

new Rule 19 and urge your adoption of them, s u b j e c t t o some 

of the changes. 

And as a general matter, I t h i n k t h a t t he changes 

t h a t have been proposed, whether we n e c e s s a r i l y agree w i t h 

them or not, are of a nature t o c l a r i f y and approve the 
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r u l e s before you, and they do not s u b s t a n t i a l l y a f f e c t 

e i t h e r the i n t e n t or the d i r e c t i o n of the r u l e s . And so I 

don't perceive the need f o r any of the changes t o go back 

t o the committee. I t h i n k t h a t ' s — You've already heard 

t h a t expressed today by a couple of the other witnesses. 

I have a bachelor of u n i v e r s i t y s t u d i e s degree, 

undergraduate degree, from the U n i v e r s i t y of New Mexico. 

I'm working on my master's degree i n p u b l i c h e a l t h , 

c o n c e n t r a t i n g on environmental assessment and epidemiology 

a t t h i s p o i n t . 

I have — I was appointed t o the committee t o 

represent what I assume t o be e n v i r o n m e n t a l i s t i n t e r e s t s . 

I can't speak f o r any other o r g a n i z a t i o n s or — I can 

r e a l l y only speak f o r myself. To the ext e n t t h a t some of 

my experience i n the o i l f i e l d s i n communities a f f e c t e d by 

p o l l u t i o n are r e l e v a n t , I ' l l be happy t o r e p o r t what those 

experiences are and what I have heard — the concerns 

expressed t o me. But I can't represent any other 

o r g a n i z a t i o n , b i g or small. 

I had, a long time ago, g o t t e n i n v o l v e d i n these 

issues because, f r a n k l y , the s t a t e of environmental and 

p u b l i c h e a l t h p r o t e c t i o n i n terms of a r e g u l a t o r y program 

i n the State of New Mexico, back i n 1981, was m i n i m a l i s t . 

And I can — And I'm always happy t o r e p o r t t h a t 15, 16 

years l a t e r , we've made great s t r i d e s i n improving both our 
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need f o r p o l l u t i o n prevention i n the o i l f i e l d s and f o r 

improving our need t o clean up the problems t h a t we know we 

already have. 

We have over the years improved s t a t e r e g u l a t i o n s 

i n many important areas, ranging from the p i t rule-makings, 

the vulnerable-area rule-making back i n the e a r l y t o mid-

1980s. We st u d i e d produced water, I and others from 

i n d u s t r y and the s t a t e , of the s t a t e agencies. We were a l l 

out i n the f i e l d c o l l e c t i n g samples, and we have a very 

good idea of what the chemistry of the substances are. We 

know where the problems are, I t h i n k . We helped t o improve 

r e g u l a t i o n of commercial and c e n t r a l i z e d f a c i l i t i e s through 

the Rule 711 committee a couple of years ago. We have — 

The s t a t e has been f o r w a r d - t h i n k i n g i n t a c k l i n g t he 

o i l f i e l d NORM issue. 

And we have now, I t h i n k , done a gre a t s e r v i c e by 

p r o v i d i n g you a set of expanded r u l e s and new r u l e s t h a t 

w i l l provide f o r the f i r s t time the OCD's d i s t i n c t 

a u t h o r i t y t o r e q u i r e c o r r e c t i v e a c t i o n f o r releases t h a t 

a f f e c t water and, i n some cases, those t h a t don't. 

Now, these perspectives t h a t I wanted t o share 

w i t h you come from a background of working w i t h people 

f i r s t . The o i l and gas wastes and by-products and the 

m a t e r i a l s themselves can and are o f t e n harmful t o l i v i n g 

t h i n g s , people, animals, p l a n t s , and t o the n a t u r a l 
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resources on which those t h i n g s depend f o r s u r v i v i n g . 

I have three short e x h i b i t s here which I've 

already marked as E x h i b i t s Shuey 1, 2 and 3. I ' d be happy 

t o put a stamp on them, Mr. Chairman, i f t h a t ' s r e q u i r e d . 

Otherwise, I ' l l provide you w i t h copies now. 

The f i r s t e x h i b i t i s simply t o — and I have some 

e x t r a copies f o r the audience here — i s simply t o r e f r e s h 

our memories about the substances t h a t are i n o i l — the 

c o n s t i t u e n t s of o i l f i e l d wastes and m a t e r i a l s , so t h a t i t ' s 

not l o s t upon ourselves t h a t we're de a l i n g w i t h some 

p o t e n t i a l l y and, i n many cases, a c t u a l l y harmful 

substances, some of which are known human carcinogens, some 

— most of which are not. 

But the p o i n t i s t h a t many have been already 

found i n groundwater, and t h i s p a r t i c u l a r l i s t I put 

together i n 1988, e i g h t years ago, and I'm sure t h a t as the 

r e s u l t of the i n v e s t i g a t i o n s t h a t have gone on today, we 

could add other t h i n g s t o t h i s l i s t . And c e r t a i n l y we can 

always add the components, the general chemistry components 

of produced water, the s a l t s t h a t are — can be as or even 

more hazardous, e s p e c i a l l y t o p l a n t l i f e , than some of the 

hydrocarbons. 

So there's r e a l l y two ways of ensuring t h a t these 

substances don't harm people, or, i f they have been 

released, t h a t we deal w i t h them. 
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One i s t o prevent releases through s p i l l -

p r e v e n t i o n and - c o n t r o l measures, r e p l a c i n g aging equipment 

t h a t ' s prone t o leaks and s p i l l s , r e c y c l i n g and reus i n g 

s o l i d s and f l u i d s t o the extent t h a t i t ' s p o s s i b l e . 

And the other i s , once releases have taken place, 

t o promptly take c o r r e c t i v e a c t i o n . 

I f these t h i n g s are done, we can s u b s t a n t i a l l y 

reduce r i s k s t o people and r i s k s t o the environment. 

As I sa i d , I t h i n k t h a t there's been steady 

improvement made i n these goals and o b j e c t i v e s , and I t h i n k 

t h a t the i n d u s t r y has been successful, the s t a t e ' s been 

succ e s s f u l . There are s t i l l areas of improvement, but 

we•re — w i t h the important t h i n g t o know about i s t h a t 

we're about t o close what r e a l l y i s one of the remaining 

b i g gaps i n the OCD's program t o accomplish p o l l u t i o n 

p r e v e n t i o n and c o r r e c t i v e a c t i o n when releases take place. 

I mentioned — P r i o r t o g e t t i n g i n t o why the r u l e 

i s needed, I mentioned t h a t there's some p u b l i c h e a l t h 

concepts t h a t we can apply p r e t t y r e a d i l y t o the r u l e s a t 

hand and ge n e r a l l y t o our need t o understand the need f o r 

assessment of releases and t h e i r p o t e n t i a l e f f e c t s when 

they do happen. 

I'm handing out what I've marked as Shuey E x h i b i t 

2, and again I have e x t r a copies of them t h a t I can share 

w i t h the audience. 
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This i s c a l l e d a b i o l o g i c a l impact pathway model. 

And, Mr. Chairman, the word "model" i s not t o be construed 

w i t h numbers crunching; t h i s i s a conceptual framework i n t o 

which one can apply any number of d i f f e r e n t p u b l i c h e a l t h 

or environmental problems. 

The concepts u n d e r l y i n g n o t i f i c a t i o n , r e p o r t i n g 

of s p i l l s , leaks, releases, both one-time and c h r o n i c , and 

t a k i n g a c t i o n t o address them, i s a l l p a r t of what we c a l l 

assessment. And i f you begin over on the l e f t s ide of the 

boxes, we have t o know what the sources are of contaminants 

before we can determine i f they have g o t t e n i n t o the 

environment or gotten i n t o somebody's water, a f f e c t 

somebody's a i r space. 

Once we f i g u r e out what the sources are — and we 

have t o know what those sources are — then we can attempt 

t o measure t h e i r presence. 

Their presence i s a f f e c t e d by a wide number of 

p h y s i c a l c o n d i t i o n s i n the environment. And t h i s 

p a r t i c u l a r model was developed f o r indoor a i r q u a l i t y 

concerns. We can add t o the l i s t of f a c t o r s addressing 

f a t e and t r a n s p o r t and groundwater by such a t t e n u a t i o n 

f a c t o r s as biodegradation, absorption, v o l a t i l i z a t i o n , a 

whole number of t h i n g s . 

The p o i n t i s t h a t w i t h o u t good assessment 

i n f o r m a t i o n , we can't begin t o make i n t e l l i g e n t d e c i s i o n s 
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about what t o do about problems, or i n t e l l i g e n t guesses as 

t o what t h e consequences of releases of contamination w i l l 

be, whether those consequences are expressed as human 

h e a l t h e f f e c t s , which i s the l a s t box, or e f f e c t s on 

economics, e f f e c t s on the e c o l o g i c a l resources, e f f e c t s on 

the environment as a whole. 

Rule 116 was intended, and I t h i n k t h a t we have 

l i v e d up t o the i n t e n t , of ensuring t h a t the s t a t e ' s 

i n t e r e s t t o make — t o know where releases have taken 

place, so t h a t we can i n t e l l i g e n t l y respond t o them, i s an 

important goal t h a t I t h i n k t h a t we've r e t a i n e d i n the 

proposed changes t o the r u l e , and I don't t h i n k t h a t t h e r e 

was any dispute on the Committee as t o the need t o make 

those changes i n order t o improve our assessment 

c a p a b i l i t i e s . 

C e r t a i n l y , the Stage 1 component of the abatement 

plan f o r releases t h a t reach water or may w i t h reasonable 

p r o b a b i l i t y reach water, are — i s another form of 

c r i t i c a l l y important assessment. And I t h i n k t h a t Dr. 

Neeper w i l l t a l k about some of the reasons, more d e t a i l e d 

reasons about why t h a t i s , i n both h i s experience as a 

r e g u l a t e d p a r t y and as a p o l i c y person f o r clean-water 

issues. 

Having sai d a l l of t h a t , I wanted t o go i n t o a 

l i t t l e b i t more d e t a i l about why I t h i n k t h a t the r u l e i s 
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needed, and I t h i n k t h a t i n terms of the s t a t u t o r y c r i t e r i a 

t h a t the Commission has t o consider adopting r u l e s , we need 

t o have some i n d i c a t i o n on the record t h a t t h i s rule-making 

i s not undertaken because of a perceived need but an a c t u a l 

need, and there's several of them. 

As I already s t a t e d , I t h i n k t h a t i t ' s p r e t t y 

c l e a r t h a t OCD r i g h t now lacks c l e a r r e g u l a t o r y a u t h o r i t y 

t o r e q u i r e c o r r e c t i v e a c t i o n f o r releases. The h i s t o r i c 

p r a c t i c e of the agency has been t o base c o r r e c t i v e a c t i o n s 

on e i t h e r a u t h o r i t i e s under the Water Q u a l i t y Act or on 

some general p r o v i s i o n s of both the O i l and Gas Act and the 

OCD r u l e s . 

These r u l e s , and e s p e c i a l l y Rule 116.D, which i s 

the a c t u a l c o r r e c t i v e - a c t i o n requirement, w i l l e s t a b l i s h 

t h a t r e g u l a t o r y a u t h o r i t y c l e a r l y f o r the f i r s t time. 

The O i l Conservation Commission and D i v i s i o n have 

s t a t u t o r y a u t h o r i t y i n Section 70-2-12 B (15), (21) and 

(22), t o p r o t e c t p u b l i c h e a l t h and the environment and 

f r e s h water from a v a r i e t y of a c t i v i t i e s i n the o i l f i e l d s , 

d i s p o s i t i o n of produced water, the op e r a t i o n of v a r i o u s 

f a c i l i t i e s . 

There's c e r t a i n l y ample evidence i n the f i l e s of 

the OCD t o , I t h i n k , convince me and others t h a t t h e r e has 

been a problem w i t h releases i n t h i s s t a t e and t h a t there's 

a need t o have a u n i f i e d and c o n s i s t e n t approach t o 
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c o r r e c t i n g them. 

The committee was provided, f o r instance, w i t h a 

p r i n t o u t of s p i l l r e p o r t s from the OCD f o r a p e r i o d i n the 

e a r l y 1990s, 1991, 1992. I could be o f f a year. I t was a 

p r e t t y t h i c k document, and we were t o l d t o make sure t h a t 

we understood t h a t i t hadn't been approved, meaning t h a t 

t h e r e could have been inaccuracies i n the e n t r i e s t o the 

database. But the p o i n t was t h a t t h e r e was a s i g n i f i c a n t 

r e c o r d of releases. 

This was on top of the record of releases what we 

already knew about and, i n f a c t , discussed i n the context 

of the EPA/IOGCC New Mexico s t a t e review, which I also 

p a r t i c i p a t e d i n . 

At the time t h a t the review was done back i n 

1994, we were — the review team was provided w i t h 

i n f o r m a t i o n t h a t there was roughly about 105 or so 

contamination cases and t h a t remediation was underway or 

nearing completion or had been completed a t about 60 

percent of those — i n 60 percent of those cases. 

I b e l i e v e t h a t those numbers are f a i r l y higher 

these days, i n terms of the number of s i t e s , simply because 

of the p i t closure and i n v e s t i g a t i o n requirements t h a t were 

b u i l t i n t o Rule — Order 7940-C, back i n 1992, 1993 and 

1994. 

So we could, I t h i n k , provide the Commission, i f 
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necessary, w i t h a more rig o r o u s summary of t h i s r e c o r d . 

I'm hoping t h a t i t ' s — S u f f i c e t o say r i g h t now t h a t the 

record e x i s t s , and I f i n d i t compelling. 

I t ' s — I t h i n k i t ' s worthwhile t o — f o r the 

purposes of the record and f o r the Commission's 

understanding, t o review some of the f i n d i n g s and 

recommendations of the EPA/IOGCC peer review. And I ' l l 

begin — and I have a copy i n f r o n t of me; I neglected t o 

provide copies of these pages, and I would a t your request. 

This document i s w e l l a v a i l a b l e i n the p u b l i c r e c o rd, and 

the OCD has numerous copies, but i t might be worthwhile t o 

enter a copy i n t o the record, because I am going t o c i t e 

from i t . 

On page 43, f i n d i n g V.2. s t a t e s , "Rule 116 i s 

undergoing i n t e r n a l review by OCD t o determine i f i t s 

r e p o r t i n g requirements, i n c l u d i n g r e p o r t a b l e q u a n t i t i e s , 

are p r o t e c t i v e of p u b l i c h e a l t h and the environment." 

The follow-up recommendation was, "OCD should 

adopt r e v i s e d s p i l l r e p o r t i n g requirements t h a t are 

p r o t e c t i v e of f r e s h water, p u b l i c h e a l t h and the 

environment." I t h i n k we've done t h a t . 

Finding V.3. s t a t e d , "There are no Reportable 

Q u a n t i t i e s f o r 'water contaminants' r e q u i r e d t o be rep o r t e d 

under WQCC Regulations or f o r ' d e l e t e r i o u s chemicals* 

r e q u i r e d t o be reported under Rule 116." 
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The recommendation was t h a t "the Review Team 

recommends t h a t OCD def i n e Reportable Q u a n t i t i e s f o r 

substances other than crude o i l , condensate and produced 

water." I would note t h a t one member of the review team 

s a i d t h a t t h a t wasn't necessary. 

We d i d n ' t do e x a c t l y t h a t i n the r e v i s i o n t o Rule 

116. But we d i d , I t h i n k , the next best t h i n g , which was 

t o make the judgment t h a t whether i t ' s crude o i l , produced 

water, condensate or any host of other chemicals t h a t are 

— and substances i n the o i l f i e l d , should they reach water, 

t h a t — under any circumstances, t h a t ' s a r e p o r t a b l e 

q u a n t i t y , i n any amount. That's c o n s i s t e n t w i t h f e d e r a l 

requirements, and t h a t ' s c o n s i s t e n t w i t h the n o t i o n t h a t 

once contamination gets i n t o water, i t ' s very d i f f i c u l t t o 

clean up. You've already heard testimony from Toni Ristau 

and some a d d i t i o n a l comments by B i l l Olson t h a t t a l k e d 

about the range of remediation measures and t h e i r r e l a t i v e 

c o sts. 

Another f i n d i n g and recommendation t h a t ' s 

a p p l i c a b l e here was on page 44, and t h i s was f i n d i n g and 

recommendation V.4. of the State Review Report. "Rule 116 

does not s p e c i f y the process by which the agency w i l l 

approve, modify, or deny a c o r r e c t i v e - a c t i o n p lan submitted 

by an operator w i t h i n 10 days of a s p i l l . " 

The recommendation was t h a t "The O i l Conservation 
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D i v i s i o n should s p e c i f y a process by which the O i l 

Conservation D i v i s i o n approves, modifies or denies an 

operator's c o r r e c t i v e - a c t i o n p l a n . " I b e l i e v e t h a t we have 

accomplished t h a t recommendation i n the r e v i s e d Rule 116 

and w i t h the proposal of Rule 19. 

Finding V.5. s t a t e d , "OCD c o r r e c t i v e - a c t i o n and 

remediation standards are contained i n OCD g u i d e l i n e s and 

i n references t o WQCC Regulations. None of these standards 

have been promulgated as r u l e s by OCD or OCC." 

The recommendation was t h a t "OCD should 

i n c o r p o r a t e the remediation standards of i t s p i t c l o s u r e 

g u i d e l i n e s and the groundwater numerical standards and 

' t o x i c p o l l u t a n t ' n a r r a t i v e standards of the WQCC 

r e g u l a t i o n s " , and t h a t "The standards should be a p p l i c a b l e 

not only t o s p i l l s and a c c i d e n t a l releases, but also t o 

chronic releases from E&P waste management f a c i l i t i e s and 

o i l and gas f a c i l i t i e s . " 

With regard t o the i n c o r p o r a t i o n of the n a r r a t i v e 

and numerical standards i n the WQCC r e g u l a t i o n s , we have 

done t h a t . That i s p r e c i s e l y the approach of Rule 19. 

The s o i l c o r r e c t i v e — The s o i l g u i d e l i n e s , as we 

r e f e r t o them, remain the s o i l g u i d e l i n e s , as has already 

been r e p o r t e d t o the Commission. The committee d i d not get 

around t o r e v i s i n g those. I t ' s our understanding t h a t the 

D i v i s i o n has t h a t i n t e n t t o do so. 
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Just t o place t h a t i n context, t h a t peer review 

committee consisted of people from other s t a t e s , other 

s t a t e agency r e g u l a t o r s , both on the o i l and gas and the 

environmental sides, r e p r e s e n t a t i v e s from i n d u s t r y and 

re p r e s e n t a t i v e s from the broadly d e f i n e d environmental 

community, and I t h i n k t h a t d u r i n g t h a t time these were 

important gaps t h a t they found i n the State's program, and 

the whole purpose behind the EPA funding the IOGCC t o do 

these s t a t e reviews i s t o i d e n t i f y gaps t h a t e x i s t and t o 

help s t a t e s close them and c o r r e c t them. 

We t a l k e d — There was some t a l k e a r l i e r about 

the need t o achieve consistency i n the OCD r e g u l a t i o n s , 

versus those of the Water Q u a l i t y Control Commission. 

There's c e r t a i n l y the need t o do t h i s across j u r i s d i c t i o n a l 

l i n e s . 

The involvement of Don E l l s w o r t h from BLM was 

r e a l h e l p f u l i n the Committee, such t h a t I t h i n k we're 

going t o have now, a t l e a s t i n terms of r e p o r t i n g , a 

consistency w i t h the major f e d e r a l agency i n v o l v e d i n o i l 

and gas r e g u l a t i o n . 

There are a couple o f , as you're aware, 

d i f f e r e n c e s between the abatement r e g u l a t i o n approach t h a t 

the committee took f o r the OCD requirements and t h a t — 

t h a t was taken duri n g the WQCC's rule-making f o r i t s 

abatement r e g u l a t i o n s , which I also p a r t i c i p a t e d i n . 
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One lar g e d i f f e r e n c e i s the n o t i o n of being 

exempted from abatement plans, i f you can address a release 

i n a c o r r e c t i v e - a c t i o n sense w i t h i n one year. 

And the WQCC r e g u l a t i o n s , the exemption p e r i o d i s 

180 days. That's s i x months. We f e l t t h a t we could l i v e 

w i t h a longer p e r i o d i n order t o encourage e x p e d i t i o u s 

cleanup. 

As y o u ' l l hear from Dr. Neeper, we're not 

n e c e s s a r i l y enamored w i t h paper r e p o r t s any more than 

anybody else i s , i n c l u d i n g t h a t of i n d u s t r y . We do not, 

however, want t h a t one-year exemption — or I should say, 

probably, o p t i o n , t o remain out of an abatement p l a n 

process, t o encourage delay. We want i t t o be used t o 

encourage a c t i o n . So we were w i l l i n g t o move t h a t 180 days 

up t o 3 65. 

I'm not comfortable, however, w i t h p r o v i d i n g much 

leeway beyond one year. I b e l i e v e t h a t one of the Marathon 

suggestions was t o i n s e r t i n Section 1 9 . D . ( l ) ( g ) the word 

" l i k e l y " , t h a t the remediation w i l l l i k e l y be achieved 

w i t h i n one year. 

We don't want t o see one-year nonabatement plan 

cleanups t a k i n g 18 months, two years, t h r e e years, w i t h o u t 

an abatement plan. T h i r t e e n months, twelve and a h a l f 

months, you know, nobody's going t o blow the w h i s t l e on day 

3 66. But the p o i n t i s t h a t t h a t should be as f i r m as 
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p o s s i b l e . 

Now, I have one more e x h i b i t here, and I ' l l 

p r ovide t h a t . 

The i n t e n t of t h i s was t o c l a r i f y i n my own mind 

how the release n o t i f i c a t i o n and c o r r e c t i v e a c t i o n 

requirements work, and so I've t r i e d t o put t h i s i n t o a 

form of a f l o w c h a r t . And I don't know i f I was successful 

or not, but w e ' l l f i n d out. This i s something we r e a l l y 

needed t o do i n the Committee, and we never a c t u a l l y got 

around t o doing i t . 

And l e t me back up a l i t t l e b i t , t o e x p l a i n a 

l i t t l e b i t about the formation of t h i s concept of 

reclamation — remediation plan — reclamation p l a n — 

remediation p l a n , i t should be. 

We s t r u g g l e d , the committee s t r u g g l e d w i t h what 

t o do, how t o authorize c o r r e c t i v e a c t i o n s i n t h i s one-year 

p e r i o d i f an operator a v a i l e d themselves of the o p p o r t u n i t y 

f o r an exemption f o r t h a t p e r i o d , subject t o OCD approval. 

I was concerned t h a t w i t h o u t some mechanism, t h a t 

t h e r e was — i t was very nebulous about how these quick 

remediations would take place. 

At the very l a s t meeting, we came up w i t h t h i s 

n o t i o n of the remediation plan, and we t r i e d t o d e f i n e i t . 

Now, Dr. Neeper has some, I t h i n k , important 

changes t o the d e f i n i t i o n of "remediation p l a n " , and I ' l l 
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l e t him t a l k about those. I tend t o support those more 

than the changes t h a t Marathon proposed. 

E i t h e r way, I t h i n k both are intended t o make 

c l e a r t he r e l a t i o n s h i p of the remediation p l a n t o the one-

year exemption i n 1 9 . D . ( l ) ( g ) . Okay? But i t might be 

worth j u s t going through t h i s r e a l q u i c k l y . 

The key d i f f e r e n c e between a Rule 116 event and a 

Rule 19 event, as I see i t , i s t h a t Rule 116 events are 

always unauthorized releases, whereas i n Rule 19, t h a t they 

may i n some cases have a c t u a l l y been au t h o r i z e d through 

discharge plans. 

Following along w i t h the Rule 116, i n c o r p o r a t i n g 

the suggested r e v i s i o n by the D i v i s i o n of changing Category 

1, 2 and 3 releases t o major and minor, I tend t o support 

t h a t , e s p e c i a l l y since they have r o l l e d the n a t u r a l gas 

releases i n t o t h a t . 

Under "Major Releases" you have both immediate 

v e r b a l n o t i f i c a t i o n w i t h i n 2 4 hours of the release, and 

then you have w r i t t e n follow-up w i t h i n 15 days. And f o r 

minor releases you have w r i t t e n only, and 15 days. 

E i t h e r way, they go on t o form C-141, and they go 

t o the d i s t r i c t o f f i c e i n the area where the release 

occurred. And there may be circumstances i n which the 

D i v i s i o n may request other i n f o r m a t i o n . 

Now, then you get i n t o , Well, what do you do 
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about i t ? And i f you can assert t h a t you can remediate the 

problem, w i t h i n one year — and c e r t a i n l y the — what we 

c a l l t he small releases, small s p i l l s , can be d e a l t w i t h i n 

much s h o r t e r periods of time. 

And t h e r e may, i n f a c t , as Mr. Olson s a i d 

e a r l i e r , be i s o l a t e d groundwater contamination cases t h a t 

can be addressed w i t h i n one year. You can do t h a t under 

the remediation plan. I f you can't, or i f the D i v i s i o n 

determines t h a t i t ' s not l i k e l y t h a t you can, then you have 

t o go i n t o an abatement plan. 

I don't t h i n k t h a t any of us f e e l t h a t immediate 

a c t i o n s taken by operators t o c o n t r o l and t o do some 

c o r r e c t i o n of releases i s a t a l l barred by the — an 

eventual requirement t o c a r r y out the f u l l c o r r e c t i v e 

a c t i o n under an abatement plan. There was some statements 

t h a t , Well, we do t h a t a t our own r i s k . 

I don't know of a s i t u a t i o n — and t h e r e may be, 

but I'm not aware of a s i t u a t i o n i n which the D i v i s i o n has 

held aggressive, quick a c t i o n by operators against them 

l a t e r on, i f the f a c t s and the circumstance have changed. 

Maybe the a c t u a l c o r r e c t i v e a c t i o n measures e v e n t u a l l y 

change, but I don't t h i n k t h a t responsible and quick a c t i o n 

has ever been thwarted. 

Under Rule 19, the key d i f f e r e n c e , r e a l l y , i s 

t h a t the releases cause or may w i t h reasonable p r o b a b i l i t y 
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cause water p o l l u t i o n . There i s , again, immediate v e r b a l 

n o t i f i c a t i o n w i t h i n 24 hours and follow-up w r i t t e n 

n o t i f i c a t i o n w i t h i n 15 days. 

Now, the d i f f e r e n c e here i s t h a t those go t o the 

OCD Environmental Bureau Chief, and there's no s p e c i f i e d 

r e p o r t i n g form on which t h a t happens. 

I b e l i e v e t h a t i f what i s now Rule 19.N, the 

n o t i f i c a t i o n p o r t i o n of Rule 19, i s incorpo r a t e d i n t o Rule 

116, such t h a t the regulated community, the p u b l i c , t he 

r e g u l a t o r s , w i l l a l l have one place t o go f o r t h e i r 

n o t i f i c a t i o n r e p o r t i n g requirements, t h a t t h a t can be 

e f f e c t i v e l y done. I know the D i v i s i o n has a proposal t o 

accomplish t h a t , Dr. Neeper has a proposal t o accomplish 

t h a t , and I t h i n k they both do. 

But we need t o ensure t h a t the d i f f e r e n c e s t h a t 

e x i s t i n 19.N i n regard t o the r e p o r t i n g t o the 

Environmental Bureau Chief, the form of the r e p o r t i n g , the 

a c t u a l w r i t t e n r e p o r t , and the a d d i t i o n a l i n f o r m a t i o n 

r e q u i r e d t o be submitted under a Rule 19.N — or Rule 19 

release ought t o be incorporated i n t o Rule 116 i f we move 

them a l l over t h e r e , so t h a t we don't leave a gap, as Mr. 

C a r r o l l had been concerned i n some of h i s cross-examination 

e a r l i e r . 

Under "Corrective A c t i o n " , I t h i n k t h a t — Dr. 

Neeper and I t a l k e d about how we thought t h i s r e c l a m a t i o n -
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plan-versus-abatement-plan scenario would play out, and 

r e a l l y i t b o i l s down t o the nature and extent of the 

contamination problem, and probably less t o what the 

release a f f e c t s , whether i t a f f e c t s the s o i l s or i t has the 

proper a b i l i t y t o get t o water. 

C l e a r l y a l a r g e , extensive contamination problem 

i s going t o r e q u i r e some s i g n i f i c a n t time t o assess 

a c c u r a t e l y and t o develop a c o r r e c t i v e a c t i o n and 

remediation approach. 

I t h i n k t h a t Bob Menzie, i n the f i r s t p a r t of the 

hearing, equated t h i s process t o a superfund remedial 

i n v e s t i g a t i o n f e a s i b i l i t y process. 

The exemption, I t h i n k , t h e r e f o r e , a p p l i e s t o the 

releases t h a t don't necessitate t h a t k i n d of extensive 

i n v e s t i g a t i o n or t h a t k i n d of extensive d e s c r i p t i o n of the 

a c t u a l c o r r e c t i v e actions t o be taken. 

And then f i n a l l y , f o r both a u t h o r i z e d and 

unauthorized releases, c o r r e c t i v e a c t i o n could be taken 

e i t h e r under Rule 19 or under an OCD-approved discharge 

p l a n . So t h e r e i s some f l e x i b i l i t y b u i l t t h e r e . 

Again, my goal i s t o ensure t h a t t h e r e are no 

gaps, t h a t t h i s a u t h o r i t y t h a t we have t r i e d t o c r a f t f o r 

the D i v i s i o n i s comprehensive, w h i l e remaining f l e x i b l e , 

w i t h o u t t h a t f l e x i b i l i t y encouraging delays, nor the 

paperwork requirements causing unnecessary delays. 
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There are a few p o r t i o n s of the r u l e t h a t I 

wanted t o comment on s p e c i f i c a l l y . One was the n a t u r a l gas 

r e p o r t i n g requirement. I n the committee, you may remember 

t h a t t h e r e was a non-unanimous opinio n about the — 

i n c l u d i n g or excluding n a t u r a l gas volumes. I had t o 

a b s t a i n from t h a t p a r t i c u l a r vote because I was k i n d of 

c o n f l i c t e d by the arguments of both the i n d u s t r y 

r e p r e s e n t a t i v e s and the agency r e p r e s e n t a t i v e s . 

I c e r t a i n l y agree t h a t the compelling i n t e r e s t s 

of the s t a t e and f e d e r a l governments are t o ensure t h a t 

t h e r e i s some r e p o r t i n g of gas releases, because t h a t ' s a 

waste of the resource. 

The i n d u s t r y , however, was concerned t h a t you're 

mixing resource-waste issues i n t o what amounts t o be an 

e n v ironmental/public-health r u l e . The way t h a t we c u t the 

d i f f e r e n c e i n i t i a l l y was t o say t h a t you have t o r e p o r t a 

gas release as — because i t could have a p o t e n t i a l e f f e c t 

i n p u b l i c h e a l t h , e s p e c i a l l y hydrogen s u l f i d e releases, but 

t h a t — v e r b a l l y . But t h a t a c t u a l l y t r y i n g t o measure 

those volumes was more of a waste issue. 

I understand t h a t — I t h i n k the p a r t i e s probably 

now are not uncomfortable w i t h p u t t i n g the gas volumes back 

i n t o Rule 116. I don't have any o b j e c t i o n t o t h a t . I 

would hate t o have t o have the Commission go through a 

separate rule-making t o create a new r u l e t o put i t 
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somewhere el s e . This might be a handy place t o put i t , and 

I t h i n k there's compelling reasons why the State needs t o 

have t h a t i n f o r m a t i o n . But again, i t appeared t o me t o be 

a conservation and waste of the resource concerned. 

I remained, throughout the process and through 

the l a s t the meeting, concerned t h a t the wording of Rule 

116.D was — would not ne c e s s a r i l y a l l o w — or t h a t t h e r e 

would be debate over whether i t would a l l o w the D i v i s i o n t o 

r e q u i r e some form of c o r r e c t i v e a c t i o n , response, t o 

repeated releases a t the same s i t e of amounts t h a t were 

below the r e p o r t i n g thresholds. And you may remember t h a t 

the minimum r e p o r t i n g t h r e s h o l d i s f i v e b a r r e l s of f l u i d s , 

e s s e n t i a l l y , o i l , produced water, or other chemicals. 

Repeated releases of f o u r b a r r e l s or f o u r and a 

h a l f b a r r e l s or even two b a r r e l s a t the same s i t e , which 

has occurred i n t h i s s t a t e , could e v e n t u a l l y have a 

cumulative e f f e c t . I was t o l d t h a t the wording of 116.D 

could a l l o w the D i v i s i o n t o take some a c t i o n , i t was e i t h e r 

brought t o the D i v i s i o n ' s a t t e n t i o n or the D i v i s i o n 

monitored the s i t u a t i o n c l o s e l y enough t o know when s i t e s 

were having m u l t i p l e releases. 

Dr. Neeper has come up w i t h a way t o q u a n t i f y 

those cumulative e f f e c t s , and I urge your thought and 

co n s i d e r a t i o n of h i s change. And he does i t i n t h e form of 

t y i n g m u l t i p l e cumulative unreported releases t o the 25-
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b a r r e l t h r e s h o l d . 

I t h i n k t h a t t h i s i s an a d d i t i o n a l c o n t r o l t h a t 

has the — w i l l probably have more p h i l o s o p h i c a l e f f e c t s 

than i t would — than i t has a c t u a l p r a c t i c a l e f f e c t s . I'm 

t r y i n g t o i n d i c a t e t o you t h a t I'm aware t h a t r e g u l a t i o n s 

are seen both i n t h e i r i d e a l world and i n t h e i r p r a c t i c a l 

consequences and a p p l i c a t i o n . 

We're not expecting the operators t o recor d every 

teaspoon or every drop of o i l on the ground. That's not 

the i n t e n t of t h i s . The i n t e n t , however, i s t o ensure t h a t 

we b u i l d a n o t i o n t h a t i t ' s not okay t o s p i l l . Yesterday 

morning, I cleaned up my k i d s ' j u i c e o f f the f l o o r , and so 

we a t a very e a r l y age t r y t o impress upon ourselves and 

our c h i l d r e n not t o s p i l l t h i n g s , because i t takes long and 

i t ' s cumbersome t o clean them up. 

A r u l e q u a n t i f y i n g t h i s n o t i o n of the cumulative 

e f f e c t of m u l t i p l e releases on the same s i t e , I t h i n k , 

would serve t o help i n s t i l l t h a t p o l l u t i o n - p r e v e n t i o n 

n o t i o n i n the minds of many operators. So I — Again, I 

urge you t o give c a r e f u l c o n s i d e r a t i o n t o Dr. Neeper's 

suggestions t h e r e . 

I b e l i e v e I've already addressed the need t o 

in c o r p o r a t e the d i f f e r e n t aspects of Rule 19.N i n t o Rule 

116, i f t h a t ' s the choice of the Committee. 

I wanted t o say a few t h i n g s about the — Ms. 
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Ristau's and PNM's point-of-use treatment p r o v i s i o n . 

I don't b e l i e v e t h a t — I t h i n k t h a t both — 

There's problems w i t h t h i s from both a s t a t u t o r y 

p e r s p e c t i v e and a pr o t e c t i o n - o f - t h e - r e s o u r c e p e r s p e c t i v e . 

There's two d i f f e r e n t t h i n g s going on. 

I don't b e l i e v e t h a t t h i s Commission i s bound by 

requirements of the Water Q u a l i t y Act i n terms of adopting 

r e g u l a t i o n s . You have your own requirements under the O i l 

and Gas Act, f a c t o r s t h a t you have t o apply when you adopt 

r e g u l a t i o n s . 

The a b i l i t y t o have poin t - o f - u s e treatment i s 

preserved i n these r u l e s i n the a l t e r n a t i v e standards-

s e c t i o n , where i t may be necessary t o provide potable water 

t o people whose water has been contaminated. 

A c l a s s i c example of t h a t was i n the Lee Acres 

case up near Farmington, i n which there were a number of 

p r i v a t e w e l l s a f f e c t e d by the plume, the combined plume 

from both the l a n d f i l l releases and the r e f i n e r y releases, 

a number of p r i v a t e w e l l s i n t h a t community. There were 

h e a l t h - t h r e a t e n i n g concentrations of a v a r i e t y of 

contaminants. 

The d e c i s i o n was made e a r l y on i n t h a t process t o 

extend the Bloomfield water l i n e s i n t h a t community and get 

people onto safe d r i n k i n g water. That's a p p r o p r i a t e . 

But t h a t d i d not replace the need t o address the 
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e x i s t i n g contamination problem, and I do not believe i t ' s 

appropriate to confuse point of treatment with permanent 

solutions. The statute c l e a r l y sets f o r t h f o r the 

Commission and the Division a r e s p o n s i b i l i t y t o protect 

fresh water. And as has been noted, fresh waters are those 

defined by the State Engineer to be fresh, t h a t i s , less 

than 10,000 milligrams per l i t e r t o t a l dissolved s o l i d s . 

These waters are useful not only today but f o r future 

generations. 

You asked, I think, Mr. Chairman, or perhaps 

Commissioner Weiss, over what period of time can we foresee 

these things? The Department — In another regulatory 

context, the Department of Energy has come up with a notion 

t h a t natural attenuation can i n e f f e c t be a passive form of 

corrective action i f the achievement of standards i s done 

i n 100 years. You know, that's a long time to allow 

natural attenuation, but i t does connote the idea t h a t our 

planning horizon f o r what i s reasonably i n the future can 

extend out over a century. With growth being what i t i s , 

we never know where groundwater i s going to be used. 

The other problem with point-of-use treatment as 

a permanent solution i s that i t ' s an i n s t i t u t i o n a l c o n t r o l , 

i t w i l l always require continuing operation and 

maintenance. And to the extent that the responsible party 

ceases to e x i s t and there's no i n s t i t u t i o n l e f t t o carry on 
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the p o i n t - o f - u s e treatment, the r e s p o n s i b i l i t y w i l l f a l l t o 

the people who have the problem, not t o those who've caused 

i t , and t h a t ' s simply not f a i r . 

And r e a l l y , and I t h i n k as a p r a c t i c a l matter, I 

don't b e l i e v e t h a t OCD ever s u b s t i t u t e s p o i n t - o f - u s e 

treatment f o r a c t u a l , eventual i n s i t u cleanup. Whatever 

method i s used, over whatever planning h o r i z o n , I'm not 

aware of any p a r t i c u l a r case i n which the a b i l i t y t o t r e a t 

the water as opposed t o somehow clean i t up, i s the 

permanent remedy. 

I f e e l I have a — I want t o thank Bob Menzie and 

Marathon f o r p r o v i d i n g t h e i r changes t o us ahead of time. 

I'm a w f u l l y s o r r y t h a t we couldn't get, n e c e s s a r i l y , ours 

or the ones t h a t Dr. Neeper's going t o propose t o everybody 

ahead of time. But I wanted t o go down the l i s t . 

I don't have any o b j e c t i o n s t o t h e i r changes, 

items number 1 and 2, and t h i s i s — t h i s i s the — Well, 

a c t u a l l y t h i s i s the l e t t e r from Lou Rose t o the Commission 

dated November 8t h , w i t h i t s attachment. 

I've already s t a t e d i n regard t o item number 3, 

the remediation-plan changes — t h a t I r e a l l y p r e f e r Dr. 

Neeper's approach. And i f I — and again, f o r you t o look 

a t t h a t c l o s e l y . I t h i n k i t f i r m s up some loose ends and 

makes some s p e c i f i c r e l a t i o n s h i p s between t h a t d e f i n i t i o n 

and other a p p l i c a b l e p o r t i o n s of the proposed r e g u l a t i o n . 
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I have no problems w i t h , under Rule 19 now, items 

1, 2, 3, 4, 6, 7 — Well, there's two number 7's, and I ' d 

l i k e t o t a l k about the second one. Or w i t h items numbered 

12, 13 or 14. And i n terms of 14, s t r i k e 19.N, provided 

t h a t the s p e c i a l p r o v i s i o n s of t h a t are brought i n t o Rule 

116 such t h a t t h e r e i s no gaps, no gaps. 

Regarding number — the second number 7, the word 

— They propose t o add the word " l i k e l y " t o the abatement-

plan-exemption p r o v i s i o n . And again, t h i s seems t o fuzz 

the one year, and I r e a l l y am cautious about t h a t . I don't 

— I want t h a t one year t o be as close t o one year as 

reasonably p o s s i b l e . " L i k e l y " i s too vague f o r me. 

Regarding Number 8, one of the changes t h a t we 

are proposing i s — or Dr. Neeper i s proposing, i s t o allow 

f o r p u b l i c comment, not hearings, but p u b l i c comment, on 

Stage 1 abatement plans. There's a r e a l l y good reason f o r 

t h a t . Now, t h a t ' s the time when the i n v e s t i g a t i o n gets 

done and where a l o t of t h i n g s happen t h a t i f i t ' s not done 

r i g h t — and o f t e n someone i n the p u b l i c can see something 

t h a t maybe the r e g u l a t o r s and the operators don't see, and 

i t ' s b e t t e r t o t a c k l e i t then than l a t e r on, a f t e r the plan 

i s already developed and approved. 

Here, the i n d u s t r y proposes t h a t you i n c o r p o r a t e 

i n the requirement out of the Water Q u a l i t y C o n t r o l 

Commission r e g u l a t i o n s t h a t — f o r the bureau c h i e f i n t h i s 
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case t o issue a news release t o a Stage 1 p l a n . 

I r e a l l y don't have any o b j e c t i o n t o t h a t . I 

t h i n k t h a t i t ' s — Informing the p u b l i c and the news media 

t h a t abatement i s being proposed i s a way t o get out 

i n f o r m a t i o n . I t ' s a way t o demonstrate t o the p u b l i c t h a t 

t h i n g s are happening i n the o i l f i e l d s t o clean up problems 

t h a t have been created, so I r e a l l y don't have any 

o b j e c t i o n t o t h a t . I'm sure t h a t having s a i d t h a t , I ' l l 

get a — i f t h i s goes through, I ' l l get a c a l l from Roger 

and h e ' l l want me t o w r i t e h i s press release, so t h a t ' s — 

Okay, I can do t h a t . 

And i n regard t o items 9, 10 and 11, a t t h i s 

p o i n t I have t o say I can't agree t o those, because when 

you s t r i k e the Stage 1 mentions i n the p u b l i c - n o t i c e 

p r o v i s i o n s , then t h a t e l i m i n a t e s the o p p o r t u n i t y , as Dr. 

Neeper w i l l propose, t o have p u b l i c comment on our Stage 1 

p l a n . That's not t o say t h a t once these v a r i o u s proposals 

are d o v e t a i l e d t h a t we couldn't agree t o meet halfway on 

those. 

And one f i n a l comment, then I w i l l cease, and 

t h a t i s t h a t we have — we've found t h a t t h i s n o t i o n of 

a d m i n i s t r a t i v e complete — t h e r e i s a number — I n Section 

19.G and 19.H ( 1 ) , there i s introduced the n o t i o n of an 

a d m i n i s t r a t i v e l y complete plan, e i t h e r Stage 1 or Stage 2. 

This was not defined anywhere. And we f e l t p r e t t y s t r o n g l y 
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i t needed t o be defined since a c t i o n s were being contingent 

upon a — an a d m i n i s t r a t i v e l y complete. We assume t h a t 

t h a t means t h a t the plan submitted s a t i s f i e s c e r t a i n 

requirements of Rule 19.E.(3) f o r Stage 1 plans, and 

19.E.(4)(b) f o r Stage 2 plans. 

There i s , i n the r u l e s , s p e c i f i c m a t e r i a l s and 

i n f o r m a t i o n t h a t have t o be submitted t o the D i v i s i o n f o r 

both the Stage 1 and ev e n t u a l l y f o r Stage 2 planning. And 

so we f i g u r e d t h a t we'd key a d m i n i s t r a t i v e l y complete, 

which connotes a c h e c k l i s t , they have t h i s , they have t h i s , 

they have t h i s , and t h i s i s what they're m i n i m a l l y supposed 

t o have. We're not changing t h a t a t a l l , what those t h i n g s 

are. We're not g i v i n g anybody any a d d i t i o n a l a u t h o r i t y t o 

change t h a t l i s t . But the p u b l i c needs t o have some 

understanding of when the D i v i s i o n f i n d s t h a t something i s 

a d m i n i s t r a t i v e l y complete, and r i g h t now we have no idea 

when t h a t w i l l happen. 

Mr. Chairman and members of the Commission, I 

conclude by saying t h a t a l o t of hard work and disagreement 

a t some times, a l o t of agreement, went i n t o producing 

these proposed r u l e s t h a t are before you. 

Even committees composed of e i g h t or nine people, 

i n the rush of t h i n g s , t o get t h i n g s done, miss t h i n g s , or 

the c l a r i t y of what we have done i s not so apparent a f t e r 

you put i t down f o r a wh i l e and you can go back and read i t 
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again. 

The value of having Dr. Neeper p e r i p h e r a l l y 

i n v o l v e d i n t h i s process on my behalf and then having him 

take a f r e s h look a t t h i s was t o have someone who hadn't 

been i n t i m a t e l y involved question what had been done, and I 

t h i n k t h a t ' s important f o r you t o hear. 

But again, any of the changes t h a t he proposed 

are not f a t a l t o the need t o adopt the r u l e s . They are 

sound p o l i c y , and they w i l l continue t o move the program 

forward, p r o t e c t the p u b l i c h e a l t h and environment and 

f r e s h water i n t h i s s t a t e f o r years t o come. 

Appreciate the o p p o r t u n i t y t o appear before you 

today. 

CHAIRMAN LEMAY: Thank you, Mr. Shuey. 

Current plans are t o — I need t o check w i t h you 

and Dr. Neeper on t h i s — i s t o take a break f o r lunch, 

have Dr. Neeper's testimony and then have both of you, 

maybe, questions, subject t o questions. I s t h a t a l l r i g h t 

w i t h you, Dr. Neeper? 

A l l r i g h t , we s h a l l adjourn t i l l 1:30. 

(Thereupon, a recess was taken a t 12:20 p.m.) 

(The f o l l o w i n g proceedings had a t 1:35 p.m.) 

CHAIRMAN LEMAY: Okay, we s h a l l convene. There's 

a — We'll have a l i t t l e business here before we go i n t o 

the c o n t i n u a t i o n of the Rule 116 case. 
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We've got some dates here t h a t the Commission 

w i l l be meeting i n 1997, and I ' d l i k e t o put those on the 

record. 

We w i l l be having a Commission hearing date 

December 12th, i f there are any cases t o hear. That's an 

o p t i o n a l date. Right now we have i t on the calendar, and 

i t w i l l be a v a i l a b l e . 

I n January, 1997, w e ' l l meet on the 16th, 

February 13th, March 19th, A p r i l 10th, May 22nd and June 

19th. So those w i l l be the dates t h a t the Commission w i l l 

have scheduled meetings. 

And r i g h t now we s h a l l continue w i t h t he Rule 116 

case, and we now have Dr. Neeper, so i t ' s . . . 

DONALD NEEPER. 

the witness h e r e i n , a f t e r having been f i r s t d u l y sworn upon 

h i s oath, t e s t i f i e d as f o l l o w s : 

DIRECT TESTIMONY 

BY DR. NEEPER: Thank you, Mr. Chairman. I w i l l s t a t e f o r 

the record who I am. My name i s Donald Neeper. The 

address i s 2708 Walnut Str e e t i n Los Alamos. 

I n f r o n t of you, i n f r o n t of each Commissioner 

and person a t the dai s , there are two e x h i b i t s , l a b e l e d 

E x h i b i t 1 and E x h i b i t 2, and i n f r o n t of you, Chairman 

LeMay, t h e r e i s a set of m u l t i p l e copies w i t h t he o f f i c i a l 

stamp on them. The stamp covers up some of the t e x t , so i t 
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was easier — I t h i n k i t ' s i n f r o n t of your r i g h t hand, 

underneath your name p l a t e . 

CHAIRMAN LEMAY: Here they are, r i g h t here. 

DR. NEEPER: I w i l l u t i l i z e some of the 

i n f o r m a t i o n i n E x h i b i t 1 i n my ve r b a l testimony, but I ' l l 

do my best t o cut out as much as I can, p r e f e r r i n g t o 

submit t h i s as an e x h i b i t so the i n f o r m a t i o n i s i n the 

record, i n case i t ' s needed, but not t o bore you 

unnecessarily. 

I n terms of e s t a b l i s h i n g myself as a q u a l i f i e d 

t e c h n i c a l witness, I d i d receive a doctorate i n thermal 

p h y s i c a l from the U n i v e r s i t y of Wisconsin. I was employed 

a t the Los Alamos National Laboratory from 1968 t o 1993, 

w i t h a b r i e f i n t e r r u p t i o n t o do some teaching a t a 

u n i v e r s i t y . 

The only time the t i t l e "Doctor" has been used, I 

t h i n k , i s when I was teaching a t the u n i v e r s i t y , so you may 

f e e l f r e e t o use "Mister", "Doctor" or my f i r s t name, as 

you choose. 

During my employment a t the Laboratory, I worked 

on va r i o u s t h i n g s t h a t employed thermal physics, from 

thermonuclear devices t o the s o l a r engineering of 

b u i l d i n g s . During the l a s t t hree years t h a t I was a t the 

Laboratory, I was i n v e s t i g a t i n g a novel scheme f o r the 

removal of v o l a t i l e contaminants from subsurface plumes 
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such as you might f i n d a t a g a s o l i n e - s t a t i o n s p i l l , a 

chemical s p i l l , or the k i n d of s p i l l s w i t h which t h i s 

Commission i s concerned. 

As a r e s u l t of some research I was doing p a r t -

time, I wound up as the leader of a p r o j e c t t o — of an 

environmental r e s t o r a t i o n p r o j e c t , which had as i t s charge 

the cleanup of a f a i r l y l a r g e area t h a t contained 

subsurface solvent plumes, buried wastes, chemical waste, 

b u r i e d r a d i o a c t i v e wastes, and probably some other t h i n g s 

of which we were dimly aware. 

The j o b , then, was e s s e n t i a l l y e q u i v a l e n t t o what 

we r e f e r t o i n t h i s hearing as Stage 1 plan , only i t was a 

l o t bigger. My budget during the l a s t year I worked on 

t h a t was roughly $3 m i l l i o n a year, and t h a t was j u s t 

g enerating the plan and g e t t i n g the work s t a r t e d . 

I have t h e r e f o r e s u f f e r e d — and l e t me accent 

the word " s u f f e r e d " — as a regul a t e d e n t i t y . I know what 

i t means t o be underneath the r e g u l a t i o n s . I have some 

sympathy w i t h t h a t . 

Since I o f f i c i a l l y took a r e t i r e m e n t , an e a r l y 

r e t i r e m e n t i n 1993, I have worked w i t h — a c t u a l l y two 

p r i v a t e c o n t r a c t o r s ; I'm now working w i t h a second p r i v a t e 

c o n t r a c t o r — i n co n t i n u i n g the i n v e s t i g a t i o n of subsurface 

a i r motion. 

E s s e n t i a l l y , my p r o f e s s i o n a l work i s asking the 
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questio n , what can we do w i t h — by the movement of a i r 

underground, and p a r t i c u l a r l y by passive means? You've 

heard passive means discussed today. I'm e s s e n t i a l l y 

t r y i n g t o ask the question, how f a r can we go w i t h passive 

means? How can we induce the a i r flow? How does the a i r 

f l o w i f we do induce i t ? And p a r t i c u l a r l y , what do 

barometric pressure f l u c t u a t i o n s do regarding a i r f l o w 

under the ground? I'm very hopeful t h a t w e ' l l be able t o 

make something out of t h i s . 

I represent a separate view here before t h i s 

group. I was not a member of the committee. I d i d s i t i n 

as an observer a t one meeting of the committee. Chris 

Shuey has kept me informed, and I have o c c a s i o n a l l y 

bombarded him w i t h my views, so I have o c c a s i o n a l l y looked 

a t some of the correspondence of the committee but I 

c e r t a i n l y d i d n ' t f o l l o w a l l the correspondence. 

I'm emphasizing t h a t what I'm s t a t i n g here i s my 

own testimony. Chris Shuey r e f e r r e d t o i t very f r e q u e n t l y . 

He t h i n k s he knows what my testimony i s . He has seen some 

p r e l i m i n a r y copies of i t . But the l a s t copy faxed out both 

t o him and t o Marathon I sent out l a s t Wednesday. Things 

have been changing, there were a l o t of e r r o r s i n t h a t , and 

so even Mr. Shuey has not seen what i s a c t u a l l y before you 

i n terms of my suggested changes t o some of the wording i n 

the proposed r e g u l a t i o n s . 
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Why am I appearing here? Unlike perhaps other 

people, I am not paid, I'm here as a vo l u n t e e r . I'm here 

as a r e p r e s e n t a t i v e of a group c a l l e d New Mexico C i t i z e n s 

f o r Clean A i r and Water. I t ' s a statewide o r g a n i z a t i o n 

dedicated t o environmental p r o t e c t i o n . The group has been 

i n o p e r a t i o n f o r more than 25 years. I regard i t g e n e r a l l y 

as more of a t e c h n i c a l group than many s o - c a l l e d 

environmental groups. 

I recognize t h a t sometimes t o wear the l a b e l 

" e n v i r o n m e n t a l i s t " can be wearing a very p r e j u d i c i a l l a b e l , 

because th e r e are some groups who w i l l u t i l i z e 

environmental r e g u l a t i o n or environmental laws as a 

mechanism f o r other p o l i t i c a l agendas. 

That i s not our agenda. Our agenda i s almost 

always t e c h n i c a l , u s u a l l y cooperative. We are q u i t e proud 

of the f a c t t h a t we t h i n k we are f a i r t o i n d u s t r y ' s 

concerns and t h a t we do c o n t r i b u t e t o environmental 

progress. 

I w i l l give an example of t h a t , r a t h e r than t o 

t e l l more s t o r i e s t h a t are on paper. I t was a few months 

ago t h a t the New Mexico Environmental Department had a 

question , r e a l l y , of whether t o enforce metals standards on 

a gasoline s p i l l , a s e r v i c e - s t a t i o n s p i l l i n Taos, where 

the subsurface b a c t e r i a l a c t i o n had e s s e n t i a l l y depleted 

the oxygen. 
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The responsible p a r t y had met the standards as 

f a r as the petroleum contaminants go, but the l a c k of 

oxygen had caused i r o n and manganese t o d i s s o l v e i n t o the 

groundwater, and now you had a v i o l a t i o n of the i r o n and 

manganese standards, as a r e s u l t of the e f f o r t s of a 

respons i b l e p a r t y t o clean up. 

One o p t i o n which NMED was promoting was t o go i n 

and w r i t e a blanket exemption from these standards. We 

could see no progress i n t h a t . 

Another o p t i o n i s t o go i n w i t h an i r o n f i s t and 

enforce the standards. That serves i n t h i s case almost no 

purpose. You punish somebody who t r i e d t o do a good t h i n g . 

T h i r d o p t i o n we came up w i t h , John McKay, myself, 

our group's chairman and some others from NMED s i t t i n g 

around the t a b l e i n the room, was t h a t we could postpone 

enforcement of the standards, NMED could adopt 

r e s p o n s i b i l i t y f o r the w e l l s on the s i t e , l e t t i n g the 

res p o n s i b l e p a r t y e s s e n t i a l l y get out of t h e r e , the 

res p o n s i b l e p a r t y could pay NMED f o r c u r r e n t m o n i t o r i n g or 

co n t i n u i n g m o n i t o r i n g , w i t h the hopes t h a t we would l e a r n 

something, so ten years from now we w i l l know whether the 

r e t u r n of n a t u r a l oxygen w i l l f o r c e the metals back i n t o 

where they belong. 

And i f so, we wind up down the road w i t h b e t t e r 

knowledge than we had, and h o p e f u l l y we can promulgate t h i s 

STEVEN T. BRENNER, CCR 
(505) 989-9317 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

131 

k i n d of a c t i v i t y t o other selected s i t e s w i t h other 

responsible p a r t i e s , and somewhere i n the f u t u r e w e ' l l be 

able t o make r a t i o n a l decisions r a t h e r than j u s t e n f o r c i n g 

standards. That i s the way i n which we p r e f e r t o work, i n 

cooperation whenever po s s i b l e . 

We are i n v e s t i n g our e f f o r t s now i n something 

c a l l e d t r u s t . Trust doesn't mean t h a t everybody agrees, 

but i t means t h a t everybody gets the same i n f o r m a t i o n . By 

the time you have an adversary proceeding, the o b j e c t i v e i s 

t o hide i n f o r m a t i o n , keep your i n f o r m a t i o n away from the 

other p a r t i e s . 

I f we're ever r e a l l y going t o make progress, i t 

has t o be through t r u s t and sharing of i n f o r m a t i o n . I 

t h i n k t h a t ' s p a r t of what the committee d i d f o r t h i s , and 

t h a t ' s what we would l i k e t o engender i n the f u t u r e , r a t h e r 

than s e t t i n g up more r e g u l a t i o n , more paperwork, more 

excuses under which people should hide t h i n g s . 

The question comes up, what i s the need f o r the 

c u r r e n t r e g u l a t i o n s ? The previous mechanism of 

environmental p r o t e c t i o n under OCD, as was v i s i b l e t o me, 

was mostly i n v o l v e d i n the — I can't say the word f o r them 

now — g u i d e l i n e s , an i n f o r m a l system of s p e c i f y i n g what 

somebody should do. That had a l o t of f l e x i b i l i t y , and 

t h a t ' s good. I t avoided a l o t of bureaucracy, which i s 

good. 

STEVEN T. BRENNER, CCR 
(505) 989-9317 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

132 

I t d i d not provide f o r u n i f o r m i t y , which i s bad. 

Anytime you t r y t o make a f i r m r u l e , of course, you have 

one s i z e f i t s a l l , and t h a t almost never works; you j u s t 

have t o l i v e w i t h i t . I f you have a t o t a l l y f l e x i b l e 

system, you can have a s i t u a t i o n i n which some companies do 

t h e i r best t o clean up or t o avoid s p i l l s , w h i l e other 

companies are s p i l l i n g a t w i l l , and t h a t provides a r e a l 

economic bonus t o those who don't do the r i g h t t h i n g , and 

t h a t c e r t a i n l y was going on. 

So I t h i n k the u n i f o r m i t y t h a t these r e g u l a t i o n s 

can provide i s a good reason, a v a l i d reason f o r adoption 

of t he r e g u l a t i o n s . 

I have i n the w r i t t e n m a t e r i a l a di s c u s s i o n of 

the vadose zone. I do not mean t o l e c t u r e t he Commission 

on vadose zone hydrology. Members of the Commission may be 

much more experienced i n vadose zone hydrology than I . 

However, I f e e l the Commission needs t o base i t s decisions 

based on the record, and so I i n s e r t e d a d i s c u s s i o n of the 

vadose zone i n the record. 

S u f f i c e i t t o say t h a t t h e r e i s water throughout 

the vadose zone, even though i t looks dry t o us. The 

d r i e s t t u f f , v o l c a n i c t u f f l y i n g around near Los Alamos, 

w i l l be about 5-percent water by volume. And I mean the 

l i q u i d s t u f f ; I don't mean chemical, water t h a t ' s bound 

chemically t o something. 
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So i l i n general runs 25- to 50-percent pore 

space. I n the pores and between the p a r t i c l e s of s o i l , 

water w i l l gather by c a p i l l a r y forces, j u s t l i k e i t w i l l 

p u l l up i n a soda straw when you dip a soda straw i n a 

glass of water, only the spaces are very small so the 

suction that p u l l s water can be very great i n the ground. 

Water therefore w i l l move i n a l l d i r e c t i o n s , up, down and 

sideways. 

I f you do a l i t t l e arithmetic on the suction that 

we would c h a r a c t e r i s t i c a l l y f i n d with our climate here, 

where we have a dry climate, maybe as an example given by 

our t u f f s , which I'm f a m i l i a r with, at a few percent water, 

you might f i n d from a suction equivalent, say, between 100 

and 1000 feet of a l t i t u d e l i f t of the water. That's the 

degree of suction of that water i n the vadose zone at tha t 

point. 

So the point I make here i s that when you think 

you are protecting water, you are not only protecting 

e i t h e r groundwater, which you can pump, or surface water 

which you can splash i n , which i s kind of the l e t t e r of the 

law, but you need to protect the water i n the vadose zone, 

because that moves i n a l l directions, including toward 

plant roots, down to the aquifer, and sideways. The d r i e r 

i t i s , the slower i t moves. But i t ' s there, and i t does 

move. 
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Before g e t t i n g i n t o the suggested changes I have 

i n the r u l e s , I would l i k e t o discuss a few t h i n g s I heard 

t h i s morning, testimony, issues t h a t I t h i n k are before the 

Commission. I sat t h i s noon, then, and made up my 

testimony, r e a l l y . 

The f i r s t issue t h a t ' s out th e r e t h a t may be 

confusing i s t h i s question of p o i n t of use. I looked back 

i n the r e g u l a t i o n s , and the r e g u l a t i o n s as proposed do 

c o n t a i n an extensive s e c t i o n on t e c h n i c a l and f e a s i b i l i t y 

f o r cleanout. 

That t e c h n i c a l and f e a s i b i l i t y also includes 

p r o v i s i o n f o r economic c a p a b i l i t y of the responsible p a r t y . 

That's i n th e r e very d e l i b e r a t e l y . Our group i s always 

desirous of promoting economics as an issue i n 

environmental p r o t e c t i o n . You have t o look a t economics. 

Our only caveat w i t h t h a t i s , i f we go i n t o a 

hearing or a c o u r t case w i t h a responsible p a r t y , i f 

economics are the issue, we request, c e r t a i n l y , t h a t the 

respo n s i b l e p a r t y ' s books be open and on the t a b l e . Let's 

have the i n f o r m a t i o n . But economics are d e f i n i t e l y an 

issue. 

And the c u r r e n t — The r u l e s as proposed 

c e r t a i n l y a l low f o r economics t o be the issue. So I see 

t h a t p o i n t - o f - u s e treatment i s what you do when you have 

t e c h n i c a l i n f e a s i b i l i t y and i t ' s covered i n the r u l e s . And 
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t e c h n i c a l i n f e a s i b i l i t y can include the f a c t t h a t i t i s 

j u s t too expensive t o do some other treatment, but i t i s 

not the f i r s t o p t i o n t h a t you consider. 

A second issue t h a t may be of confusion out the r e 

i s t h i s question of the remediation plan versus the f u l l -

scale abatement plan. We've heard discussion on t h a t t h i s 

morning. I'm going t o apply my i n t e r p r e t a t i o n . 

The b i g question i s , how do you achieve cleanup 

w i t h the minimal paperwork? Paperwork doesn't take one 

molecule of contaminant out of the environment. So you 

want t o minimize paperwork. How do you get cleanup w i t h o u t 

the paperwork, because you t h i n k you need paperwork t o 

enforce cleanup, because you don't y e t f u l l y t r u s t 

everybody? I look forward t o the day when we do and when 

we can. 

I n my view, a d i s t i n c t i o n was not a r r i v e d a t here 

by the committee; i t was too d i f f i c u l t an issue i n t h i s 

time t o f u l l y grasp. I support the r e g u l a t i o n s as 

proposed, w i t h some minor m o d i f i c a t i o n s . I would not want 

t h i s lack of d i s t i n c t i o n t o endanger the r e g u l a t i o n s . 

Let's t r y them out and see how t h i n g s work. 

But there's a missing d i s t i n c t i o n , and t h a t 

d i s t i n c t i o n i s , what do you mean by abatement p l a n , what do 

you mean by the remediation plan? Everybody t a l k s about 

b i g s p i l l versus small s p i l l , or one year versus some other 
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p e r i o d of time. The d i s t i n c t i o n i s unclear i n the 

r e g u l a t i o n s . That i s , the D i v i s i o n can make a respo n s i b l e 

p a r t y do a f u l l - s c a l e abatement plan i n less than a year. 

I t says i n the proposed r e g u l a t i o n s t h a t t he responsible 

p a r t y must have the permission of the D i v i s i o n t o go the 

ro u t e w i t h the simpler plan. 

On the other hand, a remediation p l a n might 

extend f a r beyond the year, so as f a r as the r e g u l a t i o n s 

are concerned. So there i s no c l e a r d i s t i n c t i o n . This i s 

the o l d w r e s t l e w i t h the question o f , do we go under the 

g u i d e l i n e s or do we have reg u l a t i o n s ? Regulations are f i r m 

and d i f f i c u l t and i n f l e x i b l e . Guidelines are r e a l l y 

f l e x i b l e , but they allow f o r a l o t of t h i n g s t o happen t h a t 

people would r a t h e r not have happen. 

That issue a t some p o i n t could be s e t t l e d . I 

don't see how i t could be p e r f e c t l y s e t t l e d w i t h o u t going 

back and doing a r e w r i t e of the r e g u l a t i o n s . I looked a t 

i t and I thought, We have t o go back and r e a l l y do a 

rewording here and make t h a t i n t e n t c l e a r . 

And the i n t e n t r i g h t now i s not c l e a r . And both, 

I t h i n k , people i n the D i v i s i o n and people i n the i n d u s t r y 

would r a t h e r l i v e w i t h a l i t t l e u n c e r t a i n t y and a l i t t l e 

f l e x i b i l i t y and see how t h i n g s go. I t h i n k t h i s i s an 

issue t h a t the Committee simply could not come t o g r i p s 

w i t h . 
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What i s the d i s t i n c t i o n , r eally? The r e a l 

d i s t i n c t i o n i s , you need an abatement plan when you have t o 

go out and discover the nature and the extent of 

contamination. When you don't know what i t i s or where i t 

went, you have t o go out and d r i l l or do whatever else you 

must do to f i n d what i t i s and where i t went. I f you know 

where i t i s and i t went, i n p r i n c i p l e you shouldn't need an 

abatement plan; a l l you need to do i s go do i t . You need 

maybe a cleanup plan. 

And that r e a l l y i s the d i s t i n c t i o n . 

Functionally, i t i s n ' t a year or less than a year; i t ' s 

whether you know what's there or whether you don't know 

what's there. 

Writing that kind of language i n the regulation, 

I t h i n k , would be a real challenge. I couldn't do i t i n 

two or three weeks, and I don't want to upset things by 

t r y i n g i t . But I wanted to t r y t o explain t o the 

Commission what I see as the confusion that's going on and 

where i t comes from. 

The implied purpose of the one-year exemption i s 

to allow f l e x i b i l i t y . But i t ' s not clear to me i n t h i s — 

to a responsible party, which route i s open t o him. And 

j u s t whose judgment i t i s that rules on which route you go 

i s unclear. I t seems to me i t ' s the Division's route, that 

the responsible party doesn't have a guaranteed year. 
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I take p r i d e i n the f a c t t h a t i t was my testimony 

and the testimony of the O i l and Gas a s s o c i a t i o n , 

independently, w i t h o u t c o l l a b o r a t i o n , t h a t got the 180 days 

i n t o the NMED r e g u l a t i o n s . I t was o r i g i n a l l y w r i t t e n as 90 

days. And both of us came i n independently and s a i d the 

responsible p a r t y needs more time j u s t t o get i n and clean 

up, i n s t e a d of w r i t i n g paper. 

I t h i n k a year i s proper f o r t h i s i n d u s t r y . This 

i s a more mature i n d u s t r y . These are people who are 

accustomed t o de a l i n g w i t h petroleum i n the ground, u n l i k e , 

l e t ' s say, an owner of a dry-cleaning establishment who 

could get perchloroethylene i n the ground, and those other 

r e g u l a t i o n s have t o cover him. We have a d i f f e r e n t 

i n d u s t r y here, and they can do a l o t toward t a k i n g care of 

t h e i r own problems. 

So I t h i n k a year i s q u i t e adequate. I t could be 

def i n e d as 13 months or some other time, but I t h i n k 

there's work ahead of us t o d e f i n e what the r e a l c o n d i t i o n 

i s . The a c t u a l d i s t i n c t i o n i s the nature and the ext e n t of 

contamination. 

With t h a t , I w i l l go ahead i n t o my a c t u a l 

suggested changes and the wording i n the r u l e s . This w i l l 

be i n f r o n t of you as E x h i b i t Number 2. 

I have t r i e d t o take the exact wording i n the 

proposed Rule 116 and proposed Rule 19 and a d j u s t i t where 
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I could, but whether or not I l i k e d i t i n many cases, I've 

t r i e d t o preserve t h a t t o minimize confusion. 

So what I attempt t o show you here i s the 

o r i g i n a l wording, which may be rearranged, but the o r i g i n a l 

words as best I can preserve them are shown i n o r d i n a r y 

t e x t . Changes t h a t I have suggested, i n c l u d i n g a change i n 

p o s i t i o n , would be shown i n the bold t e x t . 

The question of 19.N r e p o r t i n g requirements 

versus Rule 116 r e p o r t i n g requirements was discussed by 

several p a r t i e s t h i s morning. I regard 19.N as a very 

confusing d u p l i c a t i o n t o a responsible p a r t y . I f you 

d i d n ' t f u l l y understand a l l of t h i s , you came i n reading 

i t , you wouldn't know i f you're under Rule 116 or Rule 

19.N. 

I d i d my best, then, t o o f f e n d nobody by 

combining the two, t o t a l l y , t a k i n g e v e r y t h i n g I could see 

i n 19.N and e v e r y t h i n g i n 116 and p u t t i n g them t o g e t h e r , t o 

g i v e you some suggested wording. Other p a r t i e s suggested 

t h a t t h i s morning. I don't t h i n k any of them gave you 

suggested wording, but I d i d not see t h e i r papers. 

I ' l l go down the changes. I n a d d i t i o n , I made a 

few changes, and I w i l l go through those and why they are 

important. 

Under Rule 116.B, Roman numeral ( i i ) , the wording 

p r e v i o u s l y s a i d , " w i l l reach a water course". What we're 
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o f t e n t r y i n g t o p r o t e c t i s groundwater. I t seemed t o have 

an o v e r s i g h t t h a t we d i d n ' t say groundwater, surface water 

or water course. So I i n s e r t e d those words i n t h e r e . 

And what you're seeing i s the e n t i r e t e x t . I'm 

not showing r e d - l i n e and b l u e - l i n e s i t u a t i o n s ; I'm showing 

you an e n t i r e t e x t t h a t can be picked up and understood as 

a body. 

The s e c t i o n under ( i i i ) i s , " w i t h reasonable 

p r o b a b i l i t y , may endanger p u b l i c h e a l t h , be d e t r i m e n t a l t o 

water, cause an exceedence of the standards. That's 19.N 

coming i n . The other words, not i n bold t e x t , were i n the 

previous 116.B as proposed. 

I then put the r e p o r t i n g requirements w i t h each 

s e c t i o n . A major release i s defined, and then how you 

r e p o r t a major release i s defined. A minor release i s 

def i n e d and how you r e p o r t a minor release i s de f i n e d . I t 

being granted there i s some d u p l i c a t i o n of language t h e r e , 

but i t ' s very c l e a r t o a reading p a r t y what he must do. 

The r e p o r t i n g reguirements simply combine 116 and the 19.N. 

Under a minor release, i t was p r e v i o u s l y d e f i n e d 

as the volume between 5 and 25 b a r r e l s . Now, as Chris 

Shuey mentioned t h i s morning, t h a t doesn't take care of the 

p e r i o d i c repeated release of less than f i v e b a r r e l s , which 

c e r t a i n l y r e s u l t s i n an environmental problem i n some 

cases. 
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Therefore, I have added the suggested wording, "a 

volume t h a t i s more than 25 b a r r e l s of unreported 

cumulative releases o c c u r r i n g w i t h i n a common area of one 

acre". There•s nothing magic about one acre except t h a t 1 s 

s o r t of the s i z e of a d r i l l pad. I t f i t s t he s i z e of the 

t h i n g s t h a t are out th e r e . 

I f i n d t h a t the simplest way t o take care of 

cumulative releases. We know t h a t an operator i n t h e f i e l d 

can't count each b a r r e l t h a t ' s happened. But i f an 

operator, a responsible operator, has personnel working f o r 

him, i f you have t h i s r u l e , the personnel can't say, We're 

allowed t o toss o f f two b a r r e l s , and they do i t . This way, 

the operator who wants t o do w e l l can t e l l h i s personnel, 

No, we're not allowed t o toss o f f anything, because we have 

t o r e p o r t i t i f we get a saturated s i t e here, i f we get too 

much on a s i t e . So t h e r e f o r e , workers, you can't s p i l l . 

I ' l l proceed on t o Rule 15.A.7, where I have 

provided a s l i g h t l y modified d e f i n i t i o n of the remediation 

p l a n . Most of the wording i s the d i r e c t copy, i t s h a l l 

be — f o r want of a b e t t e r d e f i n i t i o n t h i s time, i t s h a l l 

address unauthorized releases t h a t w i l l be remedied w i t h i n 

one year. 

The question i s , who makes the estimate of one 

year? And I t h i n k under the c u r r e n t r e g u l a t i o n as w r i t t e n , 

we have no way t o s t a t e t h a t . I t ' s going t o be an 
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u n c e r t a i n aspect of the r e g u l a t i o n s . 

I would p r e f e r i t t o say, the resp o n s i b l e p a r t y 

can have a blanket exemption f o r one year on h i s own word, 

but then he's a b s o l u t e l y responsible t o meet standards i n 

t h a t year. With a l o t of freedom goes a l o t of 

r e s p o n s i b i l i t y , and he chooses t o take the r i s k i f he wants 

t o . Under the c u r r e n t wording, w i t h o u t u p s e t t i n g t h i n g s , 

we can't do t h a t . So I leave i n the wording of one year. 

I d i d add i n the next t o the l a s t l i n e of the 

bol d type a d e s c r i p t i o n of monitoring t h a t may be r e q u i r e d 

f o r compliance, because our one-year exemptions, as w r i t t e n 

throughout the proposed r e g u l a t i o n , neglected t h a t you may 

need m o n i t o r i n g t o show t h a t you've met the standards. We 

had a p o t e n t i a l c o n f l i c t i n the r u l e s here. We s a i d , You 

do i t i n a year, and you're excused. And on the other hand 

we s a i d , You might have t o monitor f o r e i g h t q u a r t e r s t o 

prove t h a t you have cleaned up. So we had an i n h e r e n t 

disconnect i n the r e g u l a t i o n s t h e r e . 

You may wonder, why i s mon i t o r i n g f o r e i g h t 

q u a r t e r s necessary once you have cleaned up? The f l o w of 

a i r i n the ground, which i s o f t e n respon- — the t h i n g most 

respo n s i b l e f o r cleanup, p a r t i c u l a r l y by b a c t e r i a l a c t i o n , 

f o l l o w s very small and p a r t i c u l a r channels throughout the 

ground. 

Flow of water does l i k e w i s e , so t h a t you can get 
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water t h a t meets standards, and then you w a i t a w h i l e , and 

the contaminant which i s located i n other areas w i l l 

g r a d u a l l y d i f f u s e out and i n t o those channels, and then you 

w i l l d e t e c t i t again. The only way t o b e l i e v e t h a t you 

have cleaned up most of the contaminant i s t o w a i t a w h i l e 

and see i f i t d i f f u s e s back out, e i t h e r i n the water or 

a i r , whichever medium you're t e s t i n g . 

I have graphs showing now perhaps seven years of 

subsurface pore gas monitoring, and the numbers bounce up 

and down by 100 and 200 percent. You can see a gradual 

decay over t h a t p e r i o d of time, but the number i s bouncing 

up and down, and we don't know i f i t ' s bad measuring 

technique, i f t h a t i s what's r e a l l y going on i n the pore 

gas. There's a l o t of u n c e r t a i n t y i n t h i s . And so some 

p e r i o d of time i s necessary t o show t h a t you have met the 

standards. Eight quarters are as good a number as any; you 

have t o p i c k a number. That's why the e i g h t q u a r t e r s i s i n 

t h e r e . 

I ' l l go on ahead t o changes i n Rule 19. Section 

19.D.1(g) i s d e a l i n g w i t h t h i s one-year exemption, and I 

i n s e r t e d the words "'except paragraph [ s i c ] B.4' w i t h i n one 

year." That simply says you s t i l l have t o prove t h a t you 

have cleaned up. The B.4 i s the mo n i t o r i n g requirement. 

This i s e l i m i n a t i n g t h a t p o t e n t i a l c o n f l i c t i n the 

r e g u l a t i o n . 
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I n 19.G.2 I have provided a d e f i n i t i o n of 

" a d m i n i s t r a t i v e l y complete", simply because t h a t term 

appeared several times i n the r e g u l a t i o n s , and i t doesn't 

help anybody t o get i n t o an argument over what i t means. 

You might as w e l l s t a t e what i t means. So I've de f i n e d i t 

as a document t h a t s a t i s f i e s the requirements t h a t are 

s t a t e d elsewhere w i t h i n the r e g u l a t i o n s f o r each of a Stage 

1 and a Stage 2 plan. 

I then deal w i t h how you handle the Stage 1 and 

Stage 2 plans. 

I n the o r i g i n a l wording, t o me and t o others I 

t a l k e d t o , i n Section 19.G.2 i t was not c l e a r whether t h a t 

wording a p p l i e d t o both a Stage 1 and a Stage 2, or whether 

i t meant both together. We heard testimony t h i s morning 

saying, Gee, we r e a l l y don't want a hearing t r i g g e r e d on a 

Stage 1 p l a n , but t h i s says a hearing would be t r i g g e r e d . 

I i n t e r p r e t e d t h i s as saying a hearing wasn't 

t r i g g e r e d on a Stage 1 plan or could not be, because the 

wording says, a f t e r the D i v i s i o n determines t h a t a Stage 1 

and Stage 2 plans are complete, t h a t t o me meant both plans 

are complete. So I rewrote the words, when a Stage 1 plan 

i s complete you can have comment, when a Stage 2 pl a n i s 

complete you can have comment or a hearing. 

The time scales were confusing, because the 

previous wording t r i g g e r e d the time f o r comment based on 
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when a plan became a d m i n i s t r a t i v e l y complete. I t r i e d t o 

make t h i s uniform and base i t on the time when the 

p u b l i c a t i o n occurs f o r comment, because t h a t ' s the only 

time the c i t i z e n has a v a i l a b l e t o him. 

So the time scale I set up i s , w i t h i n 15 days of 

a pl a n being a d m i n i s t r a t i v e l y complete, p u b l i c a t i o n occurs, 

by whomever i t may. I t ' s w r i t t e n here w i t h the c u r r e n t 

words, responsible p a r t y does p u b l i c a t i o n . 

The c i t i z e n or other persons then have 3 0 days 

w i t h i n which t o respond, and the D i r e c t o r has a t o t a l of 60 

days i n t h i s clock p e r i o d w i t h i n which he must reach a 

d e c i s i o n . This compresses t h i n g s , but a t l e a s t the time 

scale i s e s t a b l i s h e d . I t p r e v i o u s l y j u s t was not 

es t a b l i s h e d . 

I n 19.G.2.(c), I have defined a l i t t l e b e t t e r 

what the p u b l i c n o t i c e should i n c l u d e . I f the p u b l i c 

n o t i c e includes some estimates of the release or your best 

d e s c r i p t i o n , then the p u b l i c has something on which t o 

operate, whether or not they wish — a basis upon which t o 

decide whether or not they wish t o respond. 

I n paragraph 19.G.2.(e), I added wording l o o k i n g 

forward t o the time when we can do t h i s e l e c t r o n i c a l l y . I 

d i d n ' t want the r e g u l a t i o n s t o be a b s o l u t e l y t i e d t o paper, 

so I added a permissive statement s t a t i n g t h a t i f i t ' s 

a v a i l a b l e e l e c t r o n i c a l l y , you can p u b l i s h i t i f i t ' s 
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a v a i l a b l e e l e c t r o n i c a l l y . 

I n subparagraph ( f ) I o u t l i n e d t h i s time scale, 

t h a t i s , t h a t comments and questions w i l l be accepted f o r 

co n s i d e r a t i o n i f received by the D i r e c t o r w i t h i n 3 0 days 

a f t e r the p u b l i c a t i o n of p u b l i c n o t i c e . The key t r i g g e r , 

as I explained before, i s the date of p u b l i c a t i o n . 

What w i l l be accepted as w r i t t e n comments on the 

abatement plan and f o r a Stage 2 abatement plan — we're 

now making i t e x p l i c i t — f o r a Stage 2 pl a n , one can make 

a w r i t t e n request f o r a p u b l i c hearing. 

I n 19.G.3 I make the language e x p l i c i t : Any 

person seeking t o comment "on a Stage 1 abatement p l a n , or 

t o comment or request a...hearing on Stage 2" must f i l e h i s 

requests w i t h i n 30 days of r e c e i p t of the p u b l i c n o t i c e . 

I added also , " w i t h i n 3 0 days of r e c e i p t by the 

D i r e c t o r of a proposed s i g n i f i c a n t m o d i f i c a t i o n " . I t i s 

q u i t e o r d i n a r y , I t h i n k , t o make a la r g e m o d i f i c a t i o n t o an 

abatement plan as you discover t h i n g s . I t h i n k an 

i n t e r e s t e d p a r t y should be able t o comment i n t h a t . 

I do not r e q u i r e t h a t you do f u r t h e r p u b l i c a t i o n ; 

t h e i n t e r e s t e d p a r t y has t o keep up w i t h progress on h i s 

own i n i t i a t i v e . But he should be allowed t o comment i f you 

r a d i c a l l y change the plan. 

I n the request f o r a p u b l i c hearing I added some 

wording, address i n the requests f o r a p u b l i c h e aring, I 
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added some wording. Previously i t s t a t e d , "A p u b l i c 

hearing s h a l l be held i f the D i r e c t o r determines t h a t t h e r e 

i s s i g n i f i c a n t p u b l i c i n t e r e s t " . 

" S i g n i f i c a n t p u b l i c i n t e r e s t " can o f t e n be 

determined as a p o l i t i c a l term. How many people are 

screaming? And i f a l o t of people are upset, t h a t i s a 

v a l i d reason f o r h o l d i n g a hearing, even though i t might 

not be able t o change anything. 

But I f i n d t here i s an even more v a l i d reason, 

and t h a t i s , i f the request has t e c h n i c a l m e r i t , i f the 

person req u e s t i n g the hearing has something t o c o n t r i b u t e 

t h a t f o r some reason he i s unable t o get through the system 

i n any other way, and the D i r e c t o r says, Yes, t h i s i s 

t e c h n i c a l argument, i t could i n f l u e n c e the di s c u s s i o n , i t 

could i n f l u e n c e the decisions made. That's a v a l i d reason, 

I f i n d , f o r h o l d i n g a hearing. 

The f i n a l t h i n g s I have here: 

19.L, there's a ty p o g r a p h i c a l e r r o r . 

I suggest d e l e t i o n of a l l of 19.N as redundant i f 

we put the language, the appropriate language, i n t o Rule 

116. 19.N. i s the n o t i f i c a t i o n s e c t i o n . 

And f i n a l l y , i n 19.H. I add the words, "The 

D i r e c t o r s h a l l , w i t h i n 60 days of r e c e i v i n g an 

' a d m i n i s t r a t i v e l y complete Stage 1 abatement p l a n ' . . . n o t i f y 

t h e responsible person." This simply i s keeping i n time 

STEVEN T. BRENNER, CCR 
(505) 989-9317 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

148 

w i t h the clock t h a t we set, and i t ' s p u t t i n g the burden on 

the D i r e c t o r t o respond i n a t i m e l y fashion t o the 

responsible p a r t y . I know what i t i s t o s i t t h e r e f o r e v e r , 

not g e t t i n g word back from the r e g u l a t o r , and i t ' s a very 

p a i n f u l and expensive process. 

There's one other element i n t h i s I d i d not b r i n g 

up i n my v e r b a l testimony as i t went by. I ' l l back up and 

go through i t , w i t h your k i n d permission, i f I can f i n d i t . 

Clear back on the f i r s t page, i n 116.B, i n the 

r e p o r t i n g requirements, there was a very key word. The 

p r i o r wording was t h a t " N o t i f i c a t i o n of an unauthorized 

release s h a l l be made by the person o p e r a t i n g or 

c o n t r o l l i n g e i t h e r the release or the l o c a t i o n of the 

r e l e a s e . " That's the o r i g i n a l wording. 

Let me propose a scenario i n which someone who's 

h a u l i n g a t r u c k l o a d of condensate, and they t u r n over on a 

county road. The country i s c o n t r o l l i n g the l o c a t i o n of 

the release. 

What we r e a l l y mean, i f we are s t r a i g h t f o r w a r d 

i s , the person who c o n t r o l s the f a c i l i t y i s the r e s p o n s i b l e 

p a r t y , and " t r u c k " i s included i n the d e f i n i t i o n of 

" f a c i l i t y " . That's the person, not the county, not the 

landowner. I t ' s the person who c o n t r o l s the equipment t h a t 

does the release. And i t ' s a very s i g n i f i c a n t change i n 

wording, and I can f i n d no reason, no t e c h n i c a l reason t h a t 
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t h a t k i n d of wording should be excluded. 

With t h a t , I would l i k e t o conclude my testimony. 

Thank you f o r your forbearance. And I ' l l answer questions 

such as anyone may have. 

CHAIRMAN LEMAY: Are the r e any questions of Dr. 

Neeper, or Chris Shuey f o r t h a t matter? I t h i n k — Weren't 

you both going t o take questions from the audience? 

Mr. Rose? 

MR. ROSE: I n f a c t , they can answer them 

tog e t h e r , j o i n t l y , however they wish t o respond. 

DR. NEEPER: We don't speak w i t h the same voice. 

I t may look l i k e we do. We argue. 

MR. ROSE: I ' l l leave t h a t up t o your sound 

d i s c r e t i o n as t o how you want t o handle i t . 

MR. SHUEY: Yeah. 

MR. ROSE: And a c t u a l l y , the questions are more 

t o Dr. Neeper than f o r Chris, but — 

MR. SHUEY: That's f i n e . 

MR. ROSE: — but you can probably get i n a few 

t h i n g s more. And i t ' s more by way of c l a r i f i c a t i o n than 

anything e l s e . 

EXAMINATION 

BY MR. ROSE: 

Q. I was loo k i n g p a r t i c u l a r l y a t the proposed change 

t o 116.B, which i s on page 1 of E x h i b i t 2, p a r t i c u l a r l y 
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B . l . ( b ) ( i i ) , and you — as I i n d i c a t e d — as I understood 

your testimony, you added the words "groundwater" or 

"surface water". Those weren't contained i n 19.N; i s t h a t 

c o r r e c t ? 

A. Those were — No, those were not contained i n 

116.B or 19.N, I don't t h i n k . 

Q. No, I looked, I couldn't f i n d them. 

A. Okay. 

Q. I agree w i t h you, I d i d n ' t t h i n k t h a t they were 

t h e r e . 

And I guess what my question had t o do w i t h was 

the r e l a t i o n s h i p as you saw i t between ( i i ) and ( i i i ) , and 

I was wondering i f there are s i t u a t i o n s t h a t you could 

e n v i s i o n where i f ( i i ) wasn't t r i g g e r e d — somehow t h a t the 

( i i i ) wouldn't be t r i g g e r e d by ( i i ) , t h a t i s , you had 

contamination reaching groundwater, t h a t would r e q u i r e a 

r e p o r t — I'm j u s t t r y i n g t o f i g u r e out what the nece s s i t y 

of the bolded language i n ( i i i ) would be, given your 

a d d i t i o n i n ( i i ) . 

A. Right, the language — the added language t h a t I 

have i n bold i n ( i i i ) comes from 19.N. And you can say, 

Why i s t h a t i n there? I don't know why other people have i t 

i n t h e r e ; I can t e l l you why I have i t i n t h e r e . 

Q. That's — 

A. There's water i n the vadose zone t h a t i s n e i t h e r 
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groundwater nor surface water, but i f you don't p r o t e c t i t , 

you can windup w i t h a problem i n your surface water or 

groundwater or your p l a n t s or somewhere els e . 

Q. I n terms of your i n t e n t i o n i n terms of ( i i i ) , 

what do you mean by " d e t r i m e n t a l t o water"? 

A. You don't have standards t h a t apply t o t h a t 

water. And so t h i s i s another one of those fuzzy areas 

where I t h i n k you can probably argue f o r e v e r over what i t 

means. 

What i t does i s r e a l l y give you a u t h o r i t y t o 

r e q u i r e cleanup i n the vadose zone, r a t h e r than get i n t o an 

argument o f , i t hasn't h i t groundwater y e t and you can't 

make me clean i t up. Just l e t ' s avoid the argument; l e t ' s 

get i t cleaned up before i t gets t o the groundwater and 

gets expensive. 

Q. And would not t h a t be taken care of — And 

f o l l o w i n g up on t h a t , wouldn't t h a t be taken care of by the 

language i n 116.D? I s n ' t t h a t where the o b l i g a t i o n t o 

clean up r e a l l y rests? 

A. Let's look a t 116.D, which — 

Q. I t ' s more j u s t — 

A. — i s now — 

Q. — making sure t h a t those — 

A. — i n my proposed wording, 116.D i s no longer 

t h e r e ; i s n ' t t h a t r i g h t ? 
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Q. Well, I t h i n k you changed i t — 

A. Okay. 

Q. I t h i n k you j u s t changed the — 

A. We re-numbered i t t o C. So 116.D i s the 

c o r r e c t i v e a c t i o n . I t says, a responsible person must 

complete Division-approved c o r r e c t i v e f o r releases which 

endanger p u b l i c h e a l t h or the environment. 

Yeah, you might be able t o take care of i t under 

t h e r e . I t h i n k you want t o cover a l l the bases t h a t you 

can. There's always t h i s question of water. I don't t h i n k 

i t w i l l happen t o anybody, perhaps, i n t h i s room, but t h e r e 

are people who might l i k e t o argue t h a t the e n t i r e basis of 

a l l our d e l i b e r a t i o n s i s based e n t i r e l y on water, and u n t i l 

you've impacted e i t h e r groundwater or surface water, you 

have a b s o l u t e l y no basis f o r cleaning up — f o r r e q u i r i n g 

cleanup. 

The more d i f f e r e n t ways you can s t a t e i t , 

probably, the b e t t e r , as long as you don't add paperwork. 

Neither of these r e q u i r e s somebody t o w r i t e something they 

d i d n ' t have t o w r i t e anyway. 

Q. Yeah, w e l l , they may have t o r e p o r t , but they — 

What about the second p a r t of the "or cause 

exceedence of standards"? 

Wouldn't you expect t h a t i f i t — t h a t you would 

have t o f i r s t reach groundwater or surface water t o exceed 
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those standards, so t h a t i s n ' t t h a t r e a l l y taken care of by 

( i i ) ? 

A. Let's look a t ( i i ) . You're c o r r e c t t h a t you have 

t o reach groundwater or surface water t o exceed standards, 

because t h a t ' s where you can measure, because you don't 

have standards f o r the vadose zone, and t h a t ' s a separate 

argument, numerical standards f o r the vadose zone. 

Q. Although there's a general standard, i s t h e r e 

not? I s n ' t 19.B.(1) t h a t ' s referenced a general 

standard — 

A. What you have i s the n a r r a t i v e standard, the 

vadose zone s h a l l not be i n such a s t a t e as t o a l l o w 

contamination of the groundwater, surface water. 

Q. Okay, what about — Let's look a t B.3 i n terms 

of your minor releases. I s the language you added i n 

B. (3) (b) 

A. Right. 

Q. — cumulative? 

A. The cumulative. 

Q. Did you contemplate when you d r a f t e d t h i s 

language any time frame involved i n terms of perhaps when 

t h i s cumulative amount would have occurred? Because as 

i t ' s now d r a f t e d t h e r e i s n ' t any, and i t looks l i k e i t 

could happen over 24 hours, 48, 365 days, 10 years. And I 

was curious i f t h a t ' s r e a l l y what you contemplated, or i f 
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you meant i n a d d i t i o n t o volume some k i n d of time 

c o n s t r a i n t i n terms of t h i s . 

A. There i s a time frame, but not a time c o n s t r a i n t . 

I t h i n k i f i t happens i n 24 hours and you've exceeded 2 5 

b a r r e l s , probably almost everyone would agree you've 

t r i g g e r e d another r e p o r t i n g requirement somewhere e l s e . 

That's a major release. 

So what we're lo o k i n g f o r i s a t h i n g t h a t you 

can't regard as one event. 

And now you're down t o saying, What's an event? 

Well, I can't d e f i n e the outer l i m i t of "event", but I can 

c e r t a i n l y see t h a t i f I go out and lose about two b a r r e l s 

every s i x months, there's no one event t h a t ' s contaminating 

the ground, we get a gradual buildup of contaminants i n the 

ground. And so I have a hard time seeing the outer l i m i t . 

You're saying — Let me i n t e r p r e t some of your 

words. You might be saying, Gee, we're going t o ho l d a 

responsible p a r t y responsible 100 years down the road f o r 

s t u f f t h a t went i n the ground a teaspoonful a t a time. 

L i k e I say, don't t h i n k there's a danger of t h a t , because 

i f t h a t ' s the way i t ' s working and i f bi o r e m e d i a t i o n i s 

working, you can't detect i t . I f you can't f i n d i t , nobody 

i s going t o go out and hole h i s — hold him respo n s i b l e f o r 

not r e p o r t i n g i t . I t ' s the ones t h a t you can f i n d , but 

you've got no way i n which t o r e q u i r e somebody t o clean 
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them up t h a t are important. 

Q. I guess I was more concerned about, as you 

i n d i c a t e d , how t h i s would be a p p l i e d by an operator on 

s i t e , and i n terms of q u a n t i f i c a t i o n over time, i f some of 

these minor releases — I'm curious as t o what your 

e x p e c t a t i o n i s as t o how the operator would q u a n t i f y some 

of these releases t o determine when they exceeded these 

t h r e s h o l d s , w i t h i n what time p e r i o d , and then t h e i r 

o b l i g a t i o n t o r e p o r t — 

A. The operator w i l l have a hard time q u a n t i f y i n g 

those, but he has a hard time q u a n t i f y i n g the r e s t of 

these. I f somebody comes out there w i t h a r i f l e and shoots 

t h r e e holes i n a condensate tank, the operator may or may 

not know how much was i n th e r e . He's got t o make h i s best 

guess as t o what happened. That can happen i n any of these 

cases. What we have here i s something — 

Let me say — Let me draw a f a r analogy. I t ' s 

k i n d of analogous t o a h e a l t h and s a f e t y plan t h a t you have 

i n many i n d u s t r i a l s i t u a t i o n s , i n c l u d i n g environmental 

r e s t o r a t i o n . . Why do you have a s i l l y document? That 

doesn't make anybody safe. You have t h a t document so you 

can go t o your workers and say, You have t o read t h i s , and 

you have t o obey i t whether you l i k e i t or not, whether i t 

i n t e r f e r e s w i t h what you t h i n k your j o b i s today or not. 

This i s the way we do business. I t ' s a p r e t t y c l e a r 
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statement, and i t a c t u a l l y works i n some cases i n p r o v i d i n g 

a much sa f e r environment. 

That's what we're doing here. The t r u c k operator 

may not care whether he s p i l l s a bunch on the ground 

connecting the hoses or whatever. So t h i s gets the onus 

o f f h i s boss f o r being a mean o l d man. The boss can come 

down and say, We don't do business t h a t way, because the 

law doesn't l e t us do business t h a t way. I t enables the 

boss t o do the r i g h t t h i n g w i t h o u t o f f e n d i n g the employee, 

and t h a t ' s r e a l l y important. 

Q. Let's look a t sub ( 4 ) , and I guess the question 

here i s whether you r e a l l y intended t h a t minor releases be 

sub j e c t t o v e r b a l n o t i f i c a t i o n . 

My understanding of both — t h a t 116 d r a f t e d and 

the OCD's proposed change t o t h a t r u l e d i d n ' t r e q u i r e 

v e r b a l r e p o r t i n g f o r minor releases. 

A. I t h i n k — Let me look a t t h i s r i g h t here but I 

t h i n k I'm going t o eat a large d i s h of crow, based on word 

processing t h a t occurred l a s t midnight. 

Q. A l l we're t r y i n g t o do i s make sure t h a t ' s r e a l l y 

what you meant. 

A. No, I'm t r y i n g t o make the minor release go c l e a r 

back t o where we were long ago i n t o a category — 

Q. — thr e e releases. 

A. — thr e e releases — 
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Q. That's — 

A. — which i s a w r i t t e n release i n 15 days, am I 

r i g h t ? 

Q. W r i t t e n w i t h i n C.2, which i s 15 days, c o r r e c t . 

A. With the indulgence of the Committee, I should 

l i k e t o s t r i k e my own words, the "by v e r b a l n o t i f i c a t i o n 

w i t h i n 24 hours of discovery", up t o "and", should be 

re p o r t e d by w r i t t e n n o t i f i c a t i o n on D i v i s i o n C-141. 

Q. That's what I thought you intended. 

A. That's what I intended, and I'm indebted. 

Q. Let's t u r n — 

A. And there's a second p a r t . The v e r b a l 

n o t i f i c a t i o n d e f i n i t i o n got i n t h e r e . 

"The v e r b a l n o t i f i c a t i o n s h a l l c o n t a i n the 

information...presented on Form C-141, t o the best of 

the...person's knowledge." 

Q. And then you've got — 

A. And then v e r b a l and w r i t t e n . 

Q. Right. 

A. I t should say "The w r i t t e n n o t i f i c a t i o n s h a l l be 

made..." I apologize f o r t h a t . 

Q. No problem. Let's t u r n t o remediation p l a n , and 

I had some questions about t h a t too. And as I understood, 

and as I t h i n k I understood your testimony, you i n d i c a t e d 

you saw the d i s t i n c t i o n between the two — between a 
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remediation plan and an abatement plan i s s o r t of — i n 

some sense i s a fuzzy concept, but i n r e a l i t y , an attempt 

t o deal w i t h what some people have q u a l i f i e d as simple 

s p i l l s or small s p i l l s t o deal w i t h , l e t ' s get on w i t h the 

business of g e t t i n g those resolved. 

A. I t ' s an attempt t o get o f f the back of i n d u s t r y . 

Q. Okay. And as I understood the committee•s 

proposal t h a t the remediation plan was a v a i l a b l e f o r both 

groundwater remediation and s o i l cleanouts, where — i n 

f a c t , i n s i t u a t i o n s where s o i l was the only t h i n g t h a t was 

being cleaned out, i t looked t o me l i k e i n your d r a f t 

proposal, say f o r example i f you had a s o i l cleanup t h a t 

would take more than your "but which", wasn't expected t o 

impact water, t h a t you couldn't use a remediation p l a n , and 

an abatement plan would not be a v a i l a b l e . 

I was k i n d of curious as t o whether t h a t , i n 

essence, was r e a l l y what you intended, or whether you saw 

the remediation p l a n , the one-year d i s t i n c t i o n , only r e a l l y 

a p p l y i n g t o groundwater and surface water cleanups? 

A. I d i d n ' t d i s t i n g u i s h between whether i t was 

ground and surface water here. We're i n t o an area, as I 

explained, t h a t I f e l t the Committee r e a l l y was unable t o 

get i t s hands around. And so a t t h i s p o i n t we p i c k a 

t a r g e t and shoot a t i t and see i f we can l i v e w i t h i t . And 

so I chose what I thought was the simplest of the languages 
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t h a t were around. I d i d not have expectations of whether 

i t was going t o reach groundwater or not. 

And what I ' d r e a l l y p r e f e r t o do i s say, i f you 

want t o e l e c t t h i s o p t i o n , what you do i s your business. 

J u s t get i t cleaned up. I f you get i t cleaned up — We 

don't care how, or even how bad i t was. I f you get i t 

cleaned up, w e ' l l get o f f your back. 

That's the philosophy we'd l i k e t o f o l l o w . How 

t o put i t i n t o r e g u l a t i o n i s going t o take a good b i t more 

thought. 

The key t h i n g t h a t I have i n t h e r e i s the 

mo n i t o r i n g . Monitoring may be r e q u i r e d f o r compliance w i t h 

paragraph B.4. That was not i n there before, and we have 

p o t e n t i a l c o n f l i c t 

Q. Well, i n f a c t , l e t me walk you through the 

c u r r e n t d e f i n i t i o n , and I t h i n k arguably i t was — have 

been as c l e a r as i t ought t o have been. 

I f you look a t the committee's d r a f t of the 

"remediation p l a n " d e f i n i t i o n , which i s on page 2 — I t ' s 

an unnumbered paragraph; i t ' s the t h i r d paragraph down. 

P a r t i c u l a r l y — I guess t h i s i s the t h i r d sentence: "The 

plan may include appropriate i n f o r m a t i o n , i n c l u d i n g 

assessment data", e t cetera, couldn't the OCD construe the 

term "appropriate i n f o r m a t i o n " t o in c l u d e m o n i t o r i n g or 

whatever other kinds of i n v e s t i g a t i o n — i n f o r m a t i o n which 
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would be necessary? 

A. No, because t h i s wording addresses the plan and 

the i n f o r m a t i o n t h a t ' s contained i n the pl a n . But t h a t ' s 

not n e c e s s a r i l y monitoring, And y e t the c l e a r wording 

elsewhere i n terms of standards i s , t o meet standards you 

have t o do the monitoring. So we have — I f t h i s i s 

permissive and i t doesn't c a l l f o r mo n i t o r i n g , y e t 

somewhere else you're c a l l i n g f o r mo n i t o r i n g , you've got t o 

disconnect — 

Q. So i t was j u s t t o make sure t h a t somehow, 

whatever means were appropriate t o ensure t h a t you got t o 

the g o a l , you ensured t h a t you got t o the goal? 

A. You ensured t h a t you r e a l l y got t o the goa l . You 

had t o inc l u d e monitoring by reference. 

Q. The other question I had about the d e f i n i t i o n i s , 

i n the committee's proposal there's a l a s t sentence, i t 

says, The plan may include an a l t e r n a t i v e proposing no 

a c t i o n beyond the s u b m i t t a l of a s p i l l r e p o r t . I n o t i c e 

t h a t was deleted from your proposal. I was curious as t o 

whether or not t h a t was an i n t e n t i o n a l d e l e t i o n . 

A. I t ' s an i n t e n t i o n a l d e l e t i o n . I don't t h i n k you 

need t o say i t . I don't have any harm i n saying i t . 

I t seems t o me since you s t a r t g e t t i n g 

p r e s c r i p t i v e i n r e g u l a t i o n , suggesting r e a l l y you ought t o 

do t h i s , you j u s t r a i s e the p o s s i b i l i t y of f u t u r e 
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arguments. We're a l l hoping t h a t the plan can i n a l o t of 

cases can be nothing more than the C-141 form. 

Q. Okay, t h a t ' s — I wasn't sure, based on i t s 

d e l e t i o n from here, what e x a c t l y you meant by d e l e t i n g 

t h a t . 

A. You see, i n d e f i n i t i o n i t ' s a w r i t t e n document t o 

address these s i t u a t i o n s . And many s i t u a t i o n s , t he C-141 

form w i l l address t h a t . 

Q. Okay, l e t ' s — And then j u s t another 

c l a r i f i c a t i o n on your proposal i n terms of Stage 1, and I'm 

not sure t h a t r e a l i s t i c a l l y , the way I read i t , t h a t i t 

accords w i t h what you t e s t i f i e d t o , and I want t o make sure 

I understand the proposal. 

As I understood your testimony, you walked 

through the time frame and were concerned, and t h a t ' s why 

you proposed the change t o 19.H.1, t o make sure t h a t a l l of 

these time frames i n terms of p u b l i c n o t i c e , comment — 

A. Yeah — 

Q. — and dec i s i o n work. 

A. — i n some cases we were t r i g g e r i n g t h i n g s t h a t 

couldn't p o s s i b l y happen i n time frames t h a t c o uldn't 

occur. 

Q. And what I was loo k i n g a t was your added language 

i n 19.H.1. My assumption was, you've added t h i s i n order 

t o ensure t h a t the de c i s i o n wouldn't be made u n t i l a f t e r 
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the Stage 1 was deemed a d m i n i s t r a t i v e l y complete. And what 

you've added here — as I understand, you've added — The 

c u r r e n t proposal t a l k s about r e c e i v i n g a Stage 1 — 

A. Yes, the cu r r e n t — r e c e i v i n g — 

Q. — and a d m i n i s t r a t i v e l y complete Stage 1 — 

A. So t h a t you could have an ongoing d i s c u s s i o n or 

c o n f l i c t over whether i t ' s a d m i n i s t r a t i v e l y complete, and 

yet w i t h i n 60 days he has t o make h i s d e c i s i o n . 

Q. And of course, under your proposal, t h e r e would 

be p u b l i c n o t i c e and the o p p o r t u n i t y f o r i n p u t , so you want 

t o make sure t h a t t h a t 60 days accords w i t h t h a t too? 

A. Yes. 

Q. I understand t h a t . 

A. Yeah, i t ' s a t i g h t schedule. But i f you go 

through a l l the other language, the schedule sometimes 

can't take place. 

Q. And what I was concerned about wasn't so much 

what I understood your proposal t o mean as whether t h i s 

proposal a c t u a l l y does i t . I t was more i n the context of 

the word " r e c e i v i n g " , and I'm not sure I'm q u i t e sure I 

understand when an a d m i n i s t r a t i v e l y complete p l a n i s 

received. 

I s t h a t the date of i n i t i a l r e c e i p t of the pl a n , 

i n which case these deadlines don't make a l o t of sense? 

I s t h a t the date i t ' s deemed complete? 
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A. That's the committee's language, which I've t r i e d 

m i n i m a l l y t o change. I ' l l r e f e r you t o the committee on 

t h a t . 

Q. Okay. Well, and I t h i n k perhaps i t wasn't 

contemplated i n the committee e i t h e r . But my sense i s t h a t 

what you're r e a l l y t a l k i n g about i s 60 days from the 

completeness determination, not from the r e c e i p t of the 

plan? 

A. Well — 

Q. Chris — 

A. — I ' l l t e l l you where my heart i s . I t h i n k the 

cloc k should s t a r t when the D i r e c t o r receives a pl a n t h a t ' s 

a d m i n i s t r a t i v e l y complete, l e t ' s get going, l e t ' s not lose 

time. 

So I don't t h i n k t h e r e w i l l be a b i g argument 

over whether a l l the items t h a t need t o be th e r e are t h e r e . 

I t ' s a c h e c k l i s t . You go down, are a l l these items here? 

They're a l l here, the clock s t a r t s . 

I t ' s a w f u l l y easy t o have something s i t on 

somebody's desk f o r a long time, and we don't want t o do 

t h a t . 

Q. So i t ' s your cont e n t i o n , then, t h a t what we're 

d e a l i n g w i t h should be a d i s c r e t e date, a t some p o i n t some-

— everybody should know when a complete p l a n was — 

A. When the clock s t a r t e d . That i s n ' t r e a l l y 
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s p e l l e d out. 

Q. Okay. 

A. And t h a t ' s — You can go t o endless work t r y i n g 

t o do t h a t . I d i d t h a t . 

Q. But t h a t ' s the concept? 

A. But i t r e a l l y comes down t o when a l l the pieces 

are t h e r e . 

Q. And there's got t o be — so t h a t everybody, 

h o p e f u l l y , can agree t h a t there's a date on which a l l of 

these processes s t a r t , or a t l e a s t the clock s t a r s and 

we're a l l i n agreement t h a t — 

A. Yeah, we haven't said i n here t h a t the D i r e c t o r 

s h a l l n o t i f y , I don't t h i n k , t h a t the plan i s complete. 

But i f a l l the p a r t s are t h e r e , then I t h i n k the 

burden i s on the D i r e c t o r . He's going t o say i t wasn't 

complete on the date i t was l a i d on h i s desk. I t ' s e i t h e r 

complete or he has t o say i t i s n ' t . 

MR. ROSE: I have no f u r t h e r questions, Mr. 

Chairman. 

CHAIRMAN LEMAY: Thank you, Mr. Rose. 

Questions of the witness? Or witnesses? 

Roger, you f i r s t , I guess. 

EXAMINATION 

BY MR. ANDERSON: 

Q. Dr. Neeper, I j u s t have one question on your 
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116.B.2. Now, you were — I n t h a t you were at t e m p t i n g t o 

b r i n g over the items t h a t were contained i n 19.N, over t o 

116? 

A. Yes, t h a t was the attempt. 

Q. 19.N was a s p e c i f i c s e c t i o n d e a l i n g w i t h 

n o t i f i c a t i o n of the discovery of groundwater contamination, 

regardless of the source of t h a t contamination, whether i t 

was a planned or an unplanned release. And now t h a t was 

brought over d i r e c t l y from WQCC. 

A. Uh-huh. 

Q. I n your proposed changes, do you see where i t 

allows f o r the n o t i f i c a t i o n of discovery of groundwater 

contamination f o r planned releases or f o r a u t h o r i z e d 

releases? 

A. I believed a t the time t h a t I worked t h i s out 

t h a t those were covered. Let's see i f I can f i n d where I 

t h i n k they are covered. 

I ' l l have t o agree, i t doesn't look l i k e i t ' s 

t h e r e . I f you have an authorized release and you get 

contamination, does t h i s r e q u i r e r e p o r t i n g , i s the 

question? Does the wording t h a t I have t h e r e r e q u i r e 

r e p o r t i n g ? 

Q. That's c o r r e c t , yes. 

A. I t h i n k i t has escaped me. I ' l l have t o do 

another rework. I t h i n k i t could be included. 
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MR. ANDERSON: Thank you. I t h i n k B i l l has a 

couple of questions on t e c h n i c a l terms. 

CHAIRMAN LEMAY: Mr. Olson? 

EXAMINATION 

BY MR. OLSON: 

Q. Mr. Neeper, I guess — I j u s t heard you being 

questioned on t h a t term "be d e t r i m e n t a l t o water". I guess 

you took t h a t r i g h t out of the — I'm assuming you took 

t h a t r i g h t out of the d e f i n i t i o n of 19.N; you were j u s t 

t r y i n g t o inco r p o r a t e the language? 

A. I was t r y i n g t o — I had promised you people t h a t 

a t one time I would get 19.N and 116 together i n a r u l e 

t h a t would f i t on one page, t h a t anybody could understand. 

That was my goal, so — 

Q. So you're j u s t t a k i n g the language — 

A. I was j u s t t a k i n g the language. 

Q. — t h a t ' s already i n 19.N and approved by the 

committee and incorporated i t i n — 

A. That was my i n t e n t . 

Q. Okay. And I guess on t h a t term, I guess t h a t — 

I seem t o get some idea t h a t f o l k s are w o r r i e d about what 

" d e t r i m e n t a l t o water" i s and the reason f o r t h a t term. 

I guess — I s i t poss i b l e t h a t there's other 

t h i n g s , such as g l y c o l s , methanols, other types of o i l f i e l d 

chemicals, which could contaminate water, but f o r which 
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t h e r e i s no standard c u r r e n t l y i n the WQCC standards? 

That's probably a l i k e l y reason as t o why t h a t would be — 

term would be i n th e r e , would be d e t r i m e n t a l t o water? 

A. I can't give the reasons t h a t other people use, 

but c e r t a i n l y i f you get g l y c o l i n t o the vadose zone, 

you've got something t h a t ' s d e t r i m e n t a l t o the water t h e r e . 

Q. And t h a t ' s t r u e , there i s no standard f o r g l y c o l 

i n water? 

A. There i s no standard f o r ethylene g l y c o l ; t h e r e 

i s f o r propylene, I t h i n k . I should pass on t h a t one. 

Q. And then j u s t one l a s t question. I j u s t want t o 

make sure I understand — There was a l o t of testimony t h i s 

morning — 

A. There's d r i n k i n g water standards f o r propylene. 

That's i t . 

Q. There was a l o t of testimony t h i s morning, f o l k s 

were concerned about having a hearing on the Stage 1 

abatement plan proposal, and as the language I t h i n k I saw 

i n here, are you a c t u a l l y l o o k i n g a t having a hearing on 

Stage 1 abatement plan? 

A. Under the language as I b e l i e v e I have w r i t t e n 

i t , t h e r e i s no way you can fo r c e the D i r e c t o r t o have a 

hearing on a Stage 1 pla n ; you can only make comment. 

Q. So you make comments, and any p o t e n t i a l f o r a 

hearing would only be a t the Stage 2 process? 
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A. That's r i g h t . 

MR. OLSON: That's a l l . 

CHAIRMAN LEMAY: Thank you, Mr. Olson. 

Yes, Frank? 

EXAMINATION 

BY MR. CHAVEZ: 

Q. Dr. Neeper, I'm Frank Chavez, D i s t r i c t Supervisor 

i n Aztec of the OCD. 

You described very b r i e f l y the vadose zone as 

co n t a i n i n g water, and as a r e g u l a t o r I ' d have a problem 

w i t h who makes the determination of what's d e t r i m e n t a l t o 

water. 

When you say there's water i n the vadose zone, i t 

appears t o me t h a t any s p i l l of any volume could be 

considered by some people t o be d e t r i m e n t a l t o water, t he 

way you have described the vadose zone and the way t h a t 

t h i s r u l e i s w r i t t e n . 

A. I want t o be very t h o u g h t f u l i n my answer here, 

because t h i s i s a s t i c k y p o i n t , but the r e has been some 

thought behind i t . 

I'm quoting now from the d e f i n i t i o n s : "Water" 

s h a l l mean a l l water, i n c l u d i n g water s i t u a t e d w h o l l y or 

p a r t l y w i t h i n or bordering on the s t a t e , whether surface or 

subsurface — i t doesn't say groundwater, i t says 

subsurface — p u b l i c or p r i v a t e , and so f o r t h . 
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So subsurface water i s i n the d e f i n i t i o n of 

water. So t h a t — Unless you bend the language, t h a t 

i ncludes the water i n the vadose zone, and 

c h a r a c t e r i s t i c a l l y , i t may be 20-, as much 30-percent 

water. I n the dry rock i t ' s 5-percent water. 

The answer t o your question, then, i s , i f we have 

a s p i l l of a contaminant i n t o the vadose zone, do we 

i n t e r p r e t the r u l e as saying t h a t can t h r e a t e n water? 

That i s c o r r e c t , i t can t h r e a t e n water. We are 

stuck w i t h t h a t . There i s no way t o get a b s o l u t e l y , I 

t h i n k , a r e g u l a t i o n of one size t h a t f i t s a l l . 

P o t e n t i a l l y , you go out and s p i l l i n the vadose 

zone, somebody can come up and say, You are t h r e a t e n i n g 

water. As a p r a c t i c a l matter, nobody i n the OCD i s going 

t o l i s t e n t o you or go out f o r enforcement unless you are 

doing something more s i g n i f i c a n t . 

I f you t r y t o take the other tack and say, Okay, 

w e ' l l d e f i n e t h i s , then, s t r i c t l y i n terms of groundwater, 

the s t u f f you can pump — groundwater i s r e a l l y d e f i n e d — 

i f you can pump i t , i t ' s groundwater; i f you can't pump i t , 

i t ' s vadose-zone water. 

You t r y t o de f i n e your r e g u l a t i o n s s t r i c t l y i n 

terms of t h a t , and what you wind up w i t h i s a contaminated 

vadose zone. And when you look forward i n t o the f u t u r e , 

what r e s u l t s from a contaminated vadose zone i s a very 
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uncomfortable f u t u r e . 

I deal w i t h t h i n g s t h a t are r e s u l t e d from 

l a n d f i l l s . We l i k e t o put garbage i n l a n d f i l l s , because 

then i t ' s out of s i g h t . And what t h a t i s i s a p o i n t source 

of p o l l u t i o n t o the vadose zone. And now, i n our s o c i e t y , 

we're d i s c o v e r i n g t h a t t h a t u l t i m a t e l y contaminates 

groundwater i n many cases. 

So I can f i n d no clean way t o w r i t e t h i s and be 

p e r f e c t and say, When i s i t a s p i l l and when i s i t 

something t h a t ' s so small t h a t you don't pay a t t e n t i o n t o 

i t ? 

I t h i n k the committee has wr e s t l e d w i t h t h a t . 

They w r e s t l e d w i t h one b a r r e l or f i v e b a r r e l s or 2 5 

b a r r e l s . I n t h i s case, you're safe most of the time 

because your r e p o r t i n g requirements don't t r i g g e r u n t i l you 

have a f i n i t e volume. 

But yes, a s p i l l i n the vadose zone threatens 

water i n the vadose zone. 

When i t ' s so small as t o be i n s i g n i f i c a n t , I 

can't see any p r a c t i c a l reason f o r anyone t r y i n g t o do 

something w i t h i t . No court i s going t o l i s t e n t o you, 

t h i s Commission i s n ' t going t o l i s t e n t o you. 

Think what would happen t o my c r e d i b i l i t y i f I 

came i n here making a b i g argument over a small s p i l l 

because of the p r i n c i p l e t h a t i t impacted the water t h a t ' s 
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i n the vadose zone i n some l i t t l e area f i v e square f e e t i n 

s i z e . I t wouldn't c a r r y any weight here, and i t won't 

c a r r y any weight anywhere else. 

MR. CHAVEZ: Thank you, t h a t ' s a l l . 

CHAIRMAN LEMAY: A d d i t i o n a l questions of the 

witnesses? 

Yes, Toni? 

EXAMINATION 

BY MS. RISTAU: 

Q. Yes, Toni Ristau from PNM. I j u s t have one p o i n t 

of c l a r i f i c a t i o n again w i t h Dr. Neeper. 

On your 116.A(3) [ s i c ] i n your r e w r i t e of the 

minor release d e f i n i t i o n , i n (b) where you're g e t t i n g a t 

the cumulative concept t h a t a number of small releases over 

a r e l a t i v e l y confined area over a p e r i o d of time can get t o 

a p o i n t where they c o n s t i t u t e a major problem, t h a t ' s what 

you're g e t t i n g a t here. 

A. That's what we're g e t t i n g a t . 

Q. On the " w i t h i n a common area of one acre", do you 

mean an acre t h a t ' s under common c o n t r o l ? Because I can 

foresee a s i t u a t i o n t h a t we've been i n , i n the past, where 

we're not the wellhead operator but we have g a t h e r i n g , 

l e t ' s say, a t wellhead, which i s operated by somebody els e . 

There's releases t h a t are caused by the operator 

doing h i s t h i n g , having t o do w i t h the op e r a t i o n of the 

STEVEN T. BRENNER, CCR 
(505) 989-9317 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

172 

w e l l and t h e e x t r a c t i o n of the o i l and gas. And t h e r e ' s 

a l s o releases, p o t e n t i a l l y , t h a t we cause as a g a t h e r i n g 

company, perhaps from dehydrators or separators or 

something l i k e t h a t t h a t ' s also a t the wellhead. 

We do not c o n t r o l t h a t s i t e , we're not the 

operator of t h a t s i t e ; we are the operators of a s p e c i f i c 

piece of equipment. And what I can foresee here, then, i s 

t h i s — i f you're drawing t h i s one-acre boundary, then i f 

we're the ones, as the, say, the g a t h e r i n g system and t h a t 

release from t h a t dehy i s the one t h a t takes i t over the 

t o p , so t o speak, you're now a t cumulative w i t h 25 b a r r e l s 

or more, how would you know t h a t ? 

I t gets t o Louis Rose's issue here o f , on a 

p r a c t i c a l b asis, i f you're an operator of a l l or a p o r t i o n 

of a s i t e , how would you know when you've then t r i g g e r e d 

the n o t i f i c a t i o n requirement? Could you g i v e me an l i t t l e 

i n s i g h t on something l i k e t hat? 

A. Let's look a t the way i n a l i t e r a l sense t h a t 

i t ' s w r i t t e n . You are responsible i n a l l of the philosophy 

of t h i s r e g u l a t i o n only f o r the releases t h a t you make. 

For instance, i f you have commingled plumes, you don't have 

t o clean up, supposedly, the p a r t of i t t h a t ' s due t o 

somebody el s e . 

I would t h i n k t h a t whoever's reading the 

r e g u l a t i o n would i n t e r p r e t t h i s the same way. You could be 
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r e s p o n s i b l e only f o r those t h a t you or your o p e r a t i o n 

released. 

Now, yes, t h a t ' s a s t i c k y l i t t l e p o i n t when you 

have se v e r a l operators operating on one s i t e . Who released 

how much? I n p r i n c i p l e , you could only know about the ones 

you released, so you couldn't be held responsible f o r what 

somebody else released on t h a t s i t e . 

Q. Okay, so you would say, then, as a p o i n t of 

c l a r i f i c a t i o n t h a t i t ' s w i t h i n common c o n t r o l , w i t h i n t h i s 

one acre — 

A. The one acre i s whether — I n the l i t e r a l 

i n t e r p r e t a t i o n here, the one acre i s whether your o p e r a t i o n 

s p i l l e d a cumulative amount leading t o 25 b a r r e l s , on the 

ground i n one area which you can draw a l i n e around and 

have t h a t are be one acre. 

Q. Okay, but you wouldn't propose t h a t i f we were 

t h a t operator and we s p i l l e d one and a h a l f b a r r e l s , l e t ' s 

say, and the other operator on t h a t — w i t h i n t h a t one-acre 

area had already s p i l l e d 24, we wouldn't then be deemed as 

the person t h a t d i d t h a t l a s t ; i t would j u s t be cumulative 

2 5 b a r r e l s or more of releases t h a t we caused t h a t would 

t r i g g e r t h a t ? 

A. I can see — I n p r i n c i p l e , you couldn't know 

about the other operator's releases, so you couldn't be 

h e l d responsible f o r not r e p o r t i n g what he released. 
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Q. Okay. 

A. I f you knew about i t , I t h i n k , and you were a 

responsible operator, you would go ahead and r e p o r t i t so 

somebody knows, because they can't hold you respo n s i b l e f o r 

c l e a n i n g up what you d i d n ' t cause. 

Q. Okay. 

A. This i s t h i s t h i n g about not w i t h h o l d i n g 

i n f o r m a t i o n t h a t I s t a r t e d t a l k i n g about e a r l i e r on. When 

we achieve t h a t degree of t r u s t , w e ' l l r e a l l y have 

something, and t h a t ' s what — 

Q. No, and I appreciate t h a t p o i n t . The t h i n g i s , 

I'm t h i n k i n g about the poor schlep t h a t • s out t h e r e a t the 

s i t e t r y i n g t o determine whether or not I'm going t o be i n 

t r o u b l e f o r not r e p o r t i n g here. And i t gets t o the p o i n t , 

then, where you get i n t o a s i t u a t i o n where you have 

r e p o r t i n g o v e r k i l l , you're r e p o r t i n g a b s o l u t e l y e v e r y t h i n g . 

And t h a t can also be d e t r i m e n t a l t o g e t t i n g on w i t h 

business as w e l l . 

We, i n f a c t , ran i n t o a s i t u a t i o n w i t h t h a t 

w i t h i n the environment department, who doesn't have a de 

min imis amount and sa i d , Do you r e a l l y want us t o r e p o r t 

every time we break a h y d r a u l i c l i n e and s p i l l a few drops 

of o i l on the ground? 

And we sai d , Well, the way the r e g u l a t i o n s are 

w r i t t e n , yeah, you have t o r e p o r t t h a t . 
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They s a i d , Okay, f i n e . And then a f t e r we have 

re p o r t e d those very minor issues, which c u m u l a t i v e l y , I 

suppose, over a long p e r i o d of time, could have become 

important, they say, Get out of here, we don't want t o hear 

about those. 

And — But t e c h n i c a l l y , I suppose, we would s t i l l 

be i n v i o l a t i o n of the r e g u l a t i o n s i f we chose not t o 

r e p o r t . 

What I'm saying i s , I don't want a standard 

e s t a b l i s h e d i n r e g u l a t i o n where you're t e c h n i c a l l y i n 

v i o l a t i o n , you know, even though you're s t i l l a c hieving the 

o b j e c t i v e of r e p o r t i n g everything t h a t needs t o be r e p o r t e d 

i n order t o p r o t e c t the environment or take c o r r e c t i v e 

a c t i o n , i f t h a t ' s the purpose f o r the r e p o r t i n g . 

A. I don't t h i n k w i t h t h i s language you can be 

t e c h n i c a l l y i n v i o l a t i o n u n t i l you have s p i l l e d 25 b a r r e l s . 

That's an i n t e n t , t r y t o keep away from the s t u f f t h a t ' s 

too small, and y e t t o give you a mechanism so t h a t when you 

get a s i t e t h a t ' s contaminated from m u l t i p l e s p i l l s and 

operations, somebody a t l e a s t can r e p o r t i t , and mainly, as 

I say, t o e s t a b l i s h the philosophy, we don't do business by 

s p i l l i n g . 

Q. Yes, w e l l , I — and I understand t h a t , and t h a t ' s 

a good p o i n t — 

A. Try t o take the onus o f f of you as a supervisor 
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so t h a t your employees don't t h i n k t h a t you're j u s t being 

nasty. 

Q. Well, t h a t i s a good p o i n t , and our i n t e r n a l 

p o l i c y i s , i f you have a doubt on whether i t ' s r e p o r t a b l e , 

please r e p o r t i t . But we don't want t o set t h a t so low 

t h a t we're r e p o r t i n g even extremely t r i v i a l t h i n g s . That 

wastes our time, and the agency's time too, i n keeping a l l 

of t h a t data and managing a l l t h a t paperwork. 

Along the same l i n e s of managing paperwork, do 

you have any comments on the gas releases, e s p e c i a l l y the 

minor releases, on how b e n e f i c i a l you t h i n k t h a t i s , as f a r 

as an environmental p r o t e c t i o n measure? 

A. I have no comment on t h a t . I t ' s not my 

language — 

Q. Okay. 

A. — and I don't work i n the n a t u r a l gas area. I 

haven't t o date. 

Q. Okay. One p o i n t of c l a r i f i c a t i o n t h a t perhaps 

somebody could give me, then, a t some p o i n t i s , i f the 

purpose of r e p o r t i n g minor releases i s t o prevent, you 

know, cumulative damage over time, even though each 

i n d i v i d u a l instance i s n ' t important enough t o t r i g g e r some 

s o r t of c o r r e c t i v e a c t i o n , cleanup, then on the r e p o r t i n g 

of minor releases of n a t u r a l gas where t h e r e i s no 

requirement t h a t I know of t h a t you would ever have t o take 
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c o r r e c t i v e a c t i o n r e l a t e d t o those, why you would want t o 

r e p o r t those. 

Does t h i s perhaps get i n t o the area of where 

we're generating l o t s and l o t s of data and l o t s and l o t s of 

paper t o no p a r t i c u l a r purpose? That's j u s t something I'm 

throwing out f o r perhaps discussion by the group or when 

you're con s i d e r i n g amending these r e p o r t i n g requirements t o 

in c l u d e those minor volumes. 

A. I've heard the committee discuss t h a t . There are 

vari o u s reasons t h a t various members had, but i t ' s not i n 

my purview. 

CHAIRMAN LEMAY: Questions? 

Commissioner — Yes, Mr. C a r r o l l ? 

MR. CARROLL: I j u s t wanted c l a r i f i c a t i o n on the 

minor releases of gas. 

What we used f o r our standards i s what i s 

re q u i r e d by the BLM f o r f e d e r a l lands. So they're not — 

i n d u s t r y i s not r e p o r t i n g anything, a t l e a s t on f e d e r a l 

lands, t h a t they wouldn't be r e p o r t i n g t o the BLM anyway. 

THE WITNESS: Okay, good p o i n t of c l a r i f i c a t i o n . 

CHAIRMAN LEMAY: Commissioner Weiss? 

COMMISSIONER WEISS: Yeah, I ' d l i k e t o hear your 

comments from the two of you. 

And Chris, you mentioned r i s k e a r l y on, reducing 

the r i s k t o people and the environment and such. And Dr. 
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Neeper, I never heard you use t h a t word. 

What's i t mean? What i s r i s k ? 

I t seems t o me t h a t the r i s k associated w i t h a 

gas o l i n e s p i l l i n Taos f a r exceeds the condensate s p i l l or 

a separator buildup over years down outside of J a l 

someplace. I don't t h i n k those two s i t u a t i o n s should be 

sub j e c t t o the same r u l e s , the same requirements here. 

MR. SHUEY: Well, Mr. Chairman, Mr. Weiss, I 

don't t h i n k t h a t — These abatement r e g u l a t i o n s being 

discussed do not apply t o underground storage tanks 

r e g u l a t e d under separate s t a t e a u t h o r i t i e s adopted by the 

Environmental Improvement Board and administered by the 

Environment Department. So t h i s doesn't apply t o 

underground storage tanks. 

As f o r the r e l a t i v i t y between the two e f f e c t s , I 

guess t h a t I have t o say t h a t I don't n e c e s s a r i l y agree 

t h a t underground-storage-tank leaks are always more r i s k y , 

always more d e t r i m e n t a l than o i l f i e l d releases. Both have 

wide ranges. 

There are these p r o v e r b i a l small s p i l l s i n the 

o i l f i e l d , and the r e can be pinhole leaks i n tanks t h a t 

release very small q u a n t i t i e s . There can also be 

c a t a s t r o p h i c f a i l u r e s of both underground storage tanks and 

ga t h e r i n g l i n e s , storage tanks, a v a r i e t y of p o i n t sources 

i n the o i l f i e l d s . I'm hard pressed t o say t h a t one i s more 
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or l e ss r i s k y than the other. 

V i r t u a l l y a l l releases end up having a s i t e -

s p e c i f i c e f f e c t , okay. A gasoline underground-storage-tank 

leak i n a groundwater-vulnerable area i s a s i g n i f i c a n t 

problem, as i s a, say, le a k i n g o i l f i e l d p i t i n a 

groundwater-vulnerable area. Some of the same substances 

are i n v o l v e d i n both m a t e r i a l s . 

As i t t u r n s out, we g e n e r a l l y handle — "we" 

meaning s o c i e t y and government and s p e c i f i c a l l y the New 

Mexico government, handles — t r i e s t o handle these — the 

c o r r e c t i v e a c t i o n s associated w i t h these d i f f e r e n t kinds of 

releases toward the same goal of e i t h e r , one, pr e v e n t i n g 

them i n the f i r s t place or, two, making sure t h a t i f t h e r e 

i s a release t h a t i t ' s responded t o and c o r r e c t e d as 

q u i c k l y as p o s s i b l e . 

A key d i f f e r e n c e under s t a t e law i s t h a t t h e r e 

had been a fund set up t o a s s i s t the owners and operators 

of underground storage tanks i n t h e i r remediation 

a c t i v i t i e s . I don't — That fund was not ever a v a i l a b l e t o 

the o i l f i e l d s . 

A q u i r k of how s o c i e t y has developed land, 

v i r t u a l l y anywhere, i s t h a t underground storage tanks tend 

t o be along highways, roads, s t r e e t s , where people 

frequent. So I t h i n k t h a t there was some f e e l i n g l i k e 

t h e r e were probably more people c l o s e r t o where underground 
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storage tanks are than there are people i n some cases next 

t o o i l f i e l d a c t i v i t i e s . 

From a purel y — n o t i o n of democracy, though, you 

can't n e c e s s a r i l y say t h a t the people i n Taos deserve more 

p r o t e c t i o n because there are more of them than the f o l k s 

near J a l simply because there's less of them. 

COMMISSIONER WEISS: Let's say i t ' s between J a l 

and Wink. 

MR. SHUEY: J a l and where? 

COMMISSIONER WEISS: Wink. There's — 

MR. SHUEY: Wink? 

COMMISSIONER WEISS: — nobody t h e r e . 

(Laughter) 

MR. SHUEY: I f there was an underground storage 

tank t h e r e along the road — 

COMMISSIONER WEISS: I'm not t a l k i n g about an 

o f f - w e l l f u e l stock, j u s t a dehydrator t h a t worked o f f i n a 

— m o n i t o r i n g w e l l s throughout, up i n the San Juan Basin. 

I t ' s — You guys have not assessed the r i s k i n v o l v e d t o 

damaging the environment, a t a l l , i n any way, shape or 

form. 

There's an insurance i n d u s t r y i n t h i s country 

t h a t does a nice j o b of assessing r i s k . Why can't we do 

th a t ? Why can't we include t h a t i n our r u l e s and 

r e g u l a t i o n s , something along those l i n e s ? 
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DR. NEEPER: Are you asking me, Mr. Weiss? 

COMMISSIONER WEISS: Both of you. 

DR. NEEPER: I ' l l take a stab at i t . I did a 

l i t t l e study of r i s k and people's perceptions of r i s k , and 

that's not what we're discussing now, but you bring up a 

very v a l i d philosophical point. 

The philosophy of r i s k i s one th i n g , the question 

of can we quantify i t i s another. And you say the 

insurance industry quantifies i t . That's because we have 

f a i r l y good s t a t i s t i c s on how many people are dying. And 

i f you look at the s t a t i s t i c s you w i l l f i n d that so many 

people die i n hospitals, you ought to outlaw hospitals. 

That's a misinterpretation of the r i s k . 

But the point here — 

COMMISSIONER WEISS: There's 120 years of 

o i l f i e l d h i s t o r y i n t h i s country. 

DR. NEEPER: In t h i s case we'll go back t o the 

o i l f i e l d industry, and i t i s a question of whether you 

thin k the resource i t s e l f i s worth protecting, rather than 

whether you think somebody i s there now or i n what you can 

see being there now. 

I ' l l bring up a short story to i l l u s t r a t e the 

point. I don't know i f i t w i l l carry any weight with you. 

I was lec t u r i n g i n China, and the question put t o 

me through the i n t e r p r e t e r from the group was, What do you 
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do i n America w i t h s o l a r energy t o provide b o i l i n g water? 

I knew what they meant, but I played i t k i n d of 

s t r a i g h t and I s a i d , We don't — We provide hot water f o r 

baths, but not b o i l i n g water, w i t h s o l a r energy systems i n 

the United States. 

And they s a i d , No, no, no, we mean, what do you 

do t o b o i l your d r i n k i n g water? Where do you get your 

d r i n k i n g water? 

So again through the i n t e r p r e t e r I s a i d , We take 

i t out of the tap and we d r i n k i t . 

And t h i s l i t t l e — I t was t r a n s l a t e d and then 

t h i s l i t t l e t i t t e r went around the room: ha-ha, ha-ha. 

They a l l knew t h a t I was l y i n g , because nobody i n t h a t 

s o c i e t y had ever heard of such a t h i n g as d r i n k i n g t he 

water w i t h o u t b o i l i n g i t . 

I t ' s t h a t k i n d of t h i n g we're t r y i n g t o stay away 

from. We're t r y i n g t o say, There's a resource t h a t ' s worth 

p r o t e c t i n g , even i f we don't release — 

COMMISSIONER WEISS: My p o i n t i s , there's a 

hundred years of h i s t o r y t o look a t how the resource has 

been p r o t e c t e d i n Pennsylvania, say, where they've been 

producing o i l f o r 120 years. A l l the water t h a t was 

produced w i t h t h a t o i l , I t h i n k , was run down t h e d i t c h . 

You know, so there's something you can go back 

and look a t and say, Now, look, t h i s i s what happened t o 
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the environment under these c o n d i t i o n s , and i f we don't do 

t h a t , i f we go on w i t h the p r a c t i c e s t h a t they used i n 

Pennsylvania over the years, look what happened i n 

Pennsylvania. 

I don't know what i t i s , I don't know the answer. 

But I t h i n k those — Analogy i s a good t o o l , and I don't 

ever hear t h a t . 

DR. NEEPER: Those studies would be good t o do. 

Risk s t u d i e s are very expensive, and they u s u a l l y lead down 

i n t o a k i n d of f a i r y l a n d of e x t r a p o l a t i o n . I'm j u s t 

speaking — 

COMMISSIONER WEISS: Do you t h i n k i t ' s not 

expensive t o d r i l l e i g h t monitoring wells? 

DR. NEEPER: Not nearl y so expensive as t o do a 

r i s k assessment, a r i s k - a n d - f a t e assessment — 

COMMISSIONER WEISS: How many p i t s d i d we hear i n 

the San Juan Basin? 11,000? Four per p i t ? You're t a l k i n g 

g r e a t deals of money. 

MR. SHUEY: Well, I'm not so sure t h a t the r e s u l t 

of the vulnerable-area order and the t i g h t e n i n g of p i t 

requirements r e s u l t e d i n d r i l l i n g of mo n i t o r i n g w e l l s 

around a l l 11,000 of those p i t s . 

COMMISSIONER WEISS: Well, i t hasn't, but I t h i n k 

I heard t h a t here, d i d n ' t I? Something about these 

m o n i t o r i n g — 
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MR. SHUEY: There was a phased approach, and w i t h 

p i t s being located w e l l outside of the a l l u v i a l r i v e r 

v a l l e y s , r e c e i v i n g the l e a s t a t t e n t i o n over the longest 

p e r i o d of time, because I remember i t was l i k e seven years. 

So t h e r e was a n o t i o n of p r i o r i t i z i n g , those 

problems t h a t appeared t o be — or those s i t e s t h a t 

appeared t o be more problematic, or had the p o t e n t i a l t o be 

more problematic. We recognized t h a t and had the support 

of t h a t . 

I don't know t h a t these r u l e s contemplate — and 

I c e r t a i n l y had no i n t e n t i o n of them causing operators t o 

put m o n i t o r i n g w e l l s around dehy u n i t s because t h e r e was an 

upset of a — and, you know, a b a r r e l was s p i l l e d on the 

ground. That's c l e a r l y not the i n t e n t . 

You know, the only time t h a t m o n i t o r i n g i s going 

t o be r e q u i r e d i s i n the instance where e i t h e r we need t o 

know how f a r the m a t e r i a l has gone, or we need t o determine 

i f i t ' s gone somewhere. And I defer t o the D i v i s i o n t o 

answer — t o give you some numbers about what t h a t has 

meant i n p r a c t i c a l i t y . 

COMMISSIONER WEISS: I s t h a t w e l l understood by 

a l l sides? I don't know. 

MR. SHUEY: That's my understanding. 

CHAIRMAN LEMAY: I see a l o t of p o s i t i v e nods of 

the head. I t h i n k i t probably i s , Commissioner. I don't 
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t h i n k there's a — out there t o put monitor w e l l s around 

every drop of o i l t h a t reaches the ground. 

COMMISSIONER WEISS: Well, t w e n t y - f i v e b a r r e l s or 

more, of course, but — 

CHAIRMAN LEMAY: Or even 25-bar r e l s p i l l s . 

As a p r a c t i c a l matter, Roger, can — do you want 

t o f o r m a l l y address t h a t — 

COMMISSIONER WEISS: I ' d l i k e t o — 

CHAIRMAN LEMAY: — your 2 5- b a r r e l s p i l l ? Does 

t h a t r e q u i r e — Do you a l l r e q u i r e monitor w e l l s around 

t h a t ? 

MR. ANDERSON: Not monitor w e l l s . We may r e q u i r e 

the responsible p a r t y t o determine the e x t e n t of i t , which 

may be j u s t auguring a hole somewhere may th r e e or f o u r 

f e e t down t o see how f a r i t went. 

About the only time we have monitor w e l l s i s i f 

there's groundwater contaminated. Just a s p i l l i t s e l f 

won't r e q u i r e monitor w e l l s unless there's a reasonable 

p r o b a b i l i t y t h a t we t h i n k groundwater i s contaminated. 

And one more t h i n g I ' d l i k e t o address on the 

risk-based approach — 

CHAIRMAN LEMAY: Right. 

MR. ANDERSON: — t h i s r u l e — That's what Rule 

19 i s , i s a risk-based approach. That allows f o r r i s k 

a n a l y s i s , and the a b i l i t y t o apply f o r a l t e r n a t e standards 

STEVEN T. BRENNER, CCR 
(505) 989-9317 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

186 

based on the r i s k a n a l y s i s . And every one of those r i s k 

analyses are going t o be based on s i t e - s p e c i f i c 

i n f o r m a t i o n . 

CHAIRMAN LEMAY: I f you s p i l l groundwater, are 

you concerned about — I f there's no groundwater, do you 

have a high degree of concern about the o i l s p i l l ? 

MR. SHUEY: No, not a t a l l . I f the groundwater 

has not been impacted or w i l l not w i t h reasonable 

p r o b a b i l i t y be impacted i n the foreseeable f u t u r e , t he 

chances are the only t h i n g you worry about i s maybe surface 

v e g e t a t i o n , and t h a t ' s a — you know, the land — 

Obviously, the land owner i s going t o worry about t h a t . 

So i f i t ' s not going t o get t o groundwater, i t ' s 

not going t o impact i n the foreseeable f u t u r e , u s u a l l y , 

p u b l i c h e a l t h . 

Now, there — I'm not saying t h a t t h a t ' s 

concrete. There may be some instances where t h a t ' s not 

t r u e . We take everything on a s i t e - s p e c i f i c basis and look 

a t i t on a s i t e - s p e c i f i c basis. 

But yes, we do put r i s k i n t o i t , r i s k a n a l y s i s . 

We've been doing t h a t f o r 11, 12 years, l o o k i n g a t r i s k -

based a n a l y s i s . 

COMMISSIONER WEISS: Okay, I wasn't aware of 

t h a t . Thanks. 

CHAIRMAN LEMAY: Commissioner Weiss, are you 
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s t i l l -- ? 

COMMISSIONER WEISS: No, t h a t was my concern. I t 

wasn't c l e a r t o me how t h i s idea of r i s k entered i n t o the 

s i t u a t i o n , but — And I see t h a t i t has been addressed, 

perhaps not formalized, but i t i s c e r t a i n l y considered. 

Thank you. 

CHAIRMAN LEMAY: Anything else? 

COMMISSIONER WEISS: No, I have no other 

questions. 

CHAIRMAN LEMAY: Commissioner Bailey? 

EXAMINATION 

BY COMMISSIONER BAILEY: 

Q. I'm working through your suggestion f o r 16.B — 

not ( i ) — ( i i i ) , "be d e t r i m e n t a l t o water", and you're 

r e f e r r i n g t o the f a c t t h a t vadose-zone water would be — 

could be included i n t h a t added language? 

A. (By Dr. Neeper) Well, when I read t h e d e f i n i t i o n 

o f water, I see t h a t t h a t ' s what the d e f i n i t i o n r e f e r s t o , 

or i n c l u d e s . 

Q. Because vadose-zone water i s u n i v e r s a l , according 

t o your testimony e a r l i e r , does t h a t take away the 

d i s t i n c t i o n between major-release r e p o r t i n g and minor-

release r e p o r t i n g , so t h a t a l l s p i l l s t h a t a f f e c t vadose-

zone waters become major releases? 

A. You're saying, Can you i n t e r p r e t t h i s so t h a t any 
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s p i l l i n the vadose zone i s t e c h n i c a l l y a major s p i l l — 

Q. Right. 

A. — a major release? 

You can take t h a t i n t e r p r e t a t i o n . Again, I t h i n k 

whoever takes t h a t i n t e r p r e t a t i o n i s going t o get i n t o a 

c r e d i b i l i t y s t r e t c h . 

Q. I'm wondering the p r a c t i c a l a p p l i c a t i o n o f t h a t 

wording, when t e s t i n g f o r these vadose-zone waters may be 

next t o impossible. 

A. Usually, you can't. Now, t h e r e are s p e c i a l 

circumstances and s p e c i a l t h i n g s we do, but i t ' s not the 

k i n d of t h i n g t h a t the o i l i n d u s t r y i s concerned w i t h . And 

so standards are w r i t t e n there t o groundwater and surface 

water. You don't have a standard f o r vadose-zone water. 

I t ' s t he f a c t t h a t the water i s t h e r e . 

There seems t o be a l o t of concern w i t h these 

words, "be d e t r i m e n t a l t o water". I was r e a l l y a t t e m p t i n g 

t o combine the committee's 19.N and 116.B i n t o one simple 

place, t o make i t simple and easy w i t h o u t v i o l a t i n g 

anybody's language. So t h a t language came through, and i t 

might be t h a t questions on t h a t exact term, " d e t r i m e n t a l t o 

water", should be addressed t o those who wrote e x a c t l y 

those words. I t ' s i n bold here because I moved i t from 

somewhere els e . But I simply r e t a i n e d the wording. I 

don't f e e l i t ' s bad, or I would have suggested s t r i k i n g i t . 
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COMMISSIONER BAILEY: Thank you f o r t h a t 

c l a r i f i c a t i o n . That's a l l . 

EXAMINATION 

BY CHAIRMAN LEMAY: 

Q. I've got one, a l i t t l e b i t o f f t r a c k , but I ' d 

j u s t l i k e your opin i o n on i t , Dr. Neeper. 

I n your concerns over p r o t e c t i n g t he vadose zone, 

what would be your r e a c t i o n t o a plan where t h e r e was 

contamination of the vadose zone, but i t was m i t i g a t e d by 

p o s s i b l y bounding and capping i t so t h a t no head got out of 

the vadose zone and no f l u i d s , maybe, would penetrate t h a t 

vadose zone? Would you s t i l l consider t h a t a h i g h degree 

of p r o b a b i l i t y , t h a t groundwater would be contaminated?. 

A. Let me make a c l a r i f i c a t i o n . We're doing a 

h y p o t h e t i c a l exercise i n which, were I the NMED, or OCD you 

mean, would I consider capping and bounding? 

Q. Well, you're an expert i n the f i e l d . I j u s t 

wondered what your opinion on t h a t — 

A. I t was my opinion — 

Q. — procedure would be. 

A. This i s done a l l the time. I t ' s an accepted 

remediation technique t o l i m i t the spread. 

Q. I mean, you have q u i t e a concern f o r the vadose 

zone. I j u s t wondered — 

A. Yes. 
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Q. — i f t h i s being — 

A. Well, your contamination occupies only so much 

p a r t of i t . 

Q. Right. 

A. I f you can stop the spread, t h a t ' s a l e g i t i m a t e 

technique. So you can say, That's s t i l l the vadose zone i n 

th e r e . Well, a l l r i g h t , i t can also s t i l l be the community 

dump. You have t o have some p r a c t i c a l i t y . There i s t h i s 

volume of s o i l t h a t ' s contaminated, we've i s o l a t e d i t . 

That i s an acceptable treatment. That removes t h a t t h i n g 

c a l l e d r i s k . 

Q. Uh-huh. 

A. I f you've boxed i t i n so i t i s n ' t h u r t i n g 

a nything, who's t o object? 

CHAIRMAN LEMAY: Okay. That would be a l l I have. 

Are t h e r e any other comments? 

We're a t the p o i n t now where they don't have t o 

be questions d i r e c t e d t o e i t h e r Don or Chris, but they can 

j u s t be general comments. 

Rand, d i d you want t o say — Go ahead, Sam, yes? 

Yeah, Small. Amerada — You, Sam. Sam, h i . How are you? 

Welcome t o the hearing. 

(Laughter) 

MR. SMALL: I'm Sam Small, Amerada Hess. I also 

served on the Rule 116 Committee. I had a question, 
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r e a l l y , t o d i r e c t a t Roger — 

CHAIRMAN LEMAY: Yes. 

MR. SMALL: — on the minor gas releases. I also 

have a problem w i t h major gas release, but I r e a l i z e t h a t 

was i n t h e r e before. 

I'm p a r t i c u l a r l y concerned w i t h minor releases of 

n a t u r a l gas. There's r e a l l y t h r e e questions I have. You 

s o r t of answered one. The basis f o r your t h r e s h o l d l i m i t s . 

They're — BLM — 

MR. ANDERSON: Correct. 

MR. SMALL: — do you know why the BLM picked 

those l i m i t s ? 

MR. ANDERSON: I don't know about — 

MR. SMALL: The BLM i s not here. 

MR. ANDERSON: Don's already l e f t , so — 

MR. SMALL: I t h i n k , from what I understand, t he 

BLM, they use the l i m i t s t o — you know, f o r r o y a l t y 

purposes, waste, where gas i s being vented or emi t t e d , and 

they c o l l e c t r o y a l t y on i t . 

And t h a t brings me t o the next important 

question: What's the OCD's purpose f o r g a t h e r i n g data on 

releases between 50 and 500? Are you going t o use t h a t f o r 

r o y a l t y ? And shouldn't t h a t be a Land O f f i c e issue i f i t 

i s a r o y a l t y issue, as opposed t o OCD? 

MR. ANDERSON: Let me defer t o Frank, t h e 
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D i s t r i c t Supervisor who a c t u a l l y uses t h i s i n f o r m a t i o n . 

MR. CHAVEZ: Okay, Sam, what — I was also — 

e i t h e r p a r t i c i p a t e d i n most of those committees — Even 

though I was not on the committee, I attended some of the 

meetings. And i f I wasn't t h e r e , somebody from my o f f i c e 

was, because we were very i n t e r e s t e d i n a l o t of the 

enforcement issues and we — w i t h i n the D i s t r i c t when we go 

the d i s t r i c t out of these r u l e s , and t h i s issue of gas 

releases came up very i n t e r e s t i n g l y . 

The o r i g i n a l r u l e s , when they were discussed 

before w i t h the OCD — we had discussed Rule 116 — we 

t r i e d t o cover two t h i n g s . One was the environment and the 

other was waste, waste of resources. 

This committee, i n my op i n i o n , got r e a l l y hung up 

on environmental issues, and f o r some reason the waste 

issue of the product was not of a b i g concern i n a sense, 

i t was — I t r e a l l y focused on the mediation and 

contamination and t h i s type of t h i n g . 

I n the d i s t r i c t s , we are concerned about the 

waste issues of n a t u r a l gas and crude o i l . N a t u r a l gas i s 

a hard one t o t r a c k because i t doesn't s t a i n . But we have 

used t h i s i n f o r m a t i o n i n the past, e s p e c i a l l y i n the 

southeast, the communications t h a t I've had w i t h t he other 

s u p e r v i s o r s , t o look a t areas where th e r e may be e i t h e r 

problems w i t h ageing systems which are a l l o w i n g more and 
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more releases, where we as an agency can then go t o the 

operator and say, I t appears to us t h a t there are problems 

i n t h i s area with these types of releases, and s t a r t 

working with the operator to see i f perhaps they need to 

make some changes i n t h e i r operation to prevent t h i s waste. 

In the southeast especially also, with the issues 

of hydrogen s u l f i d e gas, we want to keep track of where 

there might be a habit — not a habit necessarily, but 

where there are areas of releases that would cause us 

concern, not j u s t f o r waste but with the hydrogen s u l f i d e 

gas t h a t might be released, endangering human health, that 

one. So yes, we've used that information at the OCD, 

especially at the d i s t r i c t l e v e l , f o r those reasons. 

MR. SMALL: The health issues are r e a l l y 

addressed i n the f i r s t part of Rule 116. I t ' s proposed 

i n — you know, i n 116.B(b) — could endanger public 

health. I think your H2S issue i s already covered there, 

without a volume spe c i f i c . 

The problem I have i s a 50-MCF-a-day release, and 

I'm coming from a production point of view. You know, I've 

worked out there. To be honest with you, f o r someone t o 

define a f i v e - b a r r e l s p i l l on the ground of o i l i s a very 

d i f f i c u l t thing. You know, you can take a f i v e - b a r r e l 

s p i l l and put i t out there, and y o u ' l l get everything from 

ten barrels to one barrel on an estimate of what's s p i l l e d . 

STEVEN T. BRENNER, CCR 
(505) 989-9317 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

194 

The gas release i s gone. You know, you're going 

t o go out t h e r e , there's no s t a i n i n g on the ground. I t ' s 

going t o be a very d i f f i c u l t number t o q u a n t i f y , and 

p a r t i c u l a r l y a t a l e v e l of 50 MCF i t i s extremely d i f f i c u l t 

t o q u a n t i f y . 

And then the other issue I have i s , how are you 

going t o enforce t h i s ? I f an operator has a 50-MCF s p i l l , 

or r e l ease, you can come out there two hours l a t e r and 

you're not going t o know he had i t . I f I have a release, 

my, you know, pumper and w e l l vents 50 MCF of gas on me, by 

the time I go out th e r e I'm not going t o know i t ' s been 

released e i t h e r . 

So as f a r as gathering data t h a t ' s going t o be 

u s e f u l , you know, I j u s t don't t h i n k you're going t o get 

the data put together l i k e you want i t . 

CHAIRMAN LEMAY: Yeah, l e t me play d e v i l ' s 

advocate w i t h you f o r a minute, Sam — 

MR. SMALL: Sure. 

CHAIRMAN LEMAY: — as a p r a c t i c a l p o i n t of view. 

There could be the argument made on a — I'm 

sure, Commissioner Weiss would agree w i t h me on t h i s t h a t , 

you know, you have a greenhouse gas here t h a t ' s probably 

c o n t r i b u t i n g t o g l o b a l warming i n the event you have too 

much of these releases — 

(Laughter) 
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CHAIRMAN LEMAY: — and t h a t as a matter of 

p r i n c i p l e , t h a t i f you don't have a r u l e — a c t u a l l y , some 

k i n d of a r u l e t h a t says, Thou s h a l t not vent gas, i t ' s — 

t h a t t hey're — we're not doing our p a r t — i n other words, 

i f you're out there — Let's use the argument, you're out 

th e r e , you've got a leak, you know you've got a small leak. 

And y e t you can t e l l your pumper t h a t , Hey, we need t o f i x 

t h i s because, you know, the OCD's got a r u l e against 

v e n t i n g — I mean, ve n t i n g gas i s one t h i n g . But we have 

t o r e p o r t t h i s k i n d of t h i n g ; we don't want t o do i t . F i x 

i t . 

So i n a sense, although i t ' s not t r u l y 

enforceable, I would agree w i t h you, number one, t h a t i t 

tends t o be co n s i s t e n t w i t h the f e d e r a l requirement. I 

t h i n k maybe Commissioner Bai l e y here might say t h a t the 

State would l i k e t o know too f o r r o y a l t y purposes. And 

then you have t h i s argument t h a t i f you're condoning i t by 

not having i t r e p o r t a b l e , i n a sense you're condoning i t , 

a lthough t o administer i t i n a very p r a c t i c a l sense may be 

very, very d i f f i c u l t . 

Do you have an a l t e r n a t i v e ? Would you say j u s t 

f o r g e t about i t , or — 

MR. SMALL: Well, yeah, f o r the minor releases, 

yes, s i r . You know, l i k e I s a i d , I can l i v e w i t h t h e 500 

because we've had t h a t there before. I t ' s something t h a t -
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- You know, you can back-calculate a 500-barrel — or a 

500-MCF release or leak from a w e l l . 

A 50 — You know, what's the — a 50, you know, a 

75, 100, 150, t h a t ' s going t o be a d i f f i c u l t t h i n g t o 

q u a n t i f y , t o put down, you know, t h a t you're going t o be 

able t o charge a r o y a l t y back, and t h a t would be o f f the 

s t a t e land again, not o f f the — you know, the r o y a l t y 

owner here, you have t o deal w i t h the i n d i v i d u a l r o y a l t y 

owners on t h a t , on p r i v a t e leases. 

But you know, the greenhouse issue, I don't know 

whether they've ever r e a l l y e s t a b l i s h e d any set numbers f o r 

greenhouse gas emissions. I t ' s very — You know, i t ' s 

ethane, methane. I t ' s what? 80, 9 0 percent 

methane/ethane. 

I t doesn't f a l l under Clean A i r Act VOCs. That's 

covered by ED; t h a t ' s not an OCD r e s p o n s i b i l i t y . 

So you know, l i k e I s a i d , I could l i v e w i t h i t 

being a major release, but I t h i n k from an operator's 

p o i n t of view, the minor release i s going t o be extremely 

d i f f i c u l t t o deal w i t h . I t h i n k the people t h a t do submit 

i n f o r m a t i o n t o you, you know, i t ' s going t o be 

questionable. 

CHAIRMAN LEMAY: I s there a t h r e s h o l d t h a t you 

t h i n k — you would recommend? 

MR. SMALL: For what? For minor? 
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CHAIRMAN LEMAY: Gas. 

MR. SMALL: For minor? 

CHAIRMAN LEMAY: For r e p o r t a b l e gas? 

MR. SMALL: Well, I t h i n k you — Lik e I s a i d , I 

could l i v e w i t h a 500 release, although I know there ' s 

others i n my i n d u s t r y t h a t don't — aren't comfortable w i t h 

t h a t ; they'd p r e f e r t o see a m i l l i o n . But I can l i v e w i t h 

a 500. 

But I j u s t t h i n k i t ' s a minor release. I don't 

t h i n k we r e a l l y need t o be dea l i n g w i t h i t , you know, 

p a r t i c u l a r l y , here. And I t h i n k i f i t comes down t o a 

r o y a l t y issue, I t h i n k t h a t ' s something the State Land 

Department needs t o — 

CHAIRMAN LEMAY: Well, l e t me k i n d of defe r t o 

Commissioner Bail e y on the s t a t e land issue. 

COMMISSIONER BAILEY: Constantly t h i s Commission 

hears requests f o r c o n s o l i d a t i o n of paperwork. The Land 

O f f i c e c o n s t a n t l y hears requests from operators t o 

con s o l i d a t e paperwork w i t h other agencies. 

One of the major issues t h a t was brought up i n 

the January I n d u s t r y Speaks hearing was the f a c t t h a t they 

have t o r e p o r t t h i s item t o one agency, t h a t item t o one 

agency, and another item t o a t h i r d agency. Why not 

con s o l i d a t e and reduce paperwork and r e p o r t i n g requirements 

by having a r e p o r t i n g form and a r u l e t h a t ' s acceptable t o 
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a l l t h r e e agencies? This i s one way t h a t we can deal w i t h 

these requests, t h a t we don't have these c o n f l i c t i n g or 

these never-ending paperwork exercises. By c o n s o l i d a t i n g 

the one r e p o r t i n g , we can a l l share t h a t i n f o r m a t i o n — 

MR. SMALL: I agree w i t h t h a t — 

COMMISSIONER BAILEY: — and t h a t does — 

MR. SMALL: — f o r the major s p i l l . L i k e I s a i d , 

I had no problem w i t h those r e p o r t s . 

I t i s more paper f l o w i n g i f you drop down t o a 

50-MCF leak. 50 MCF i s two bucks a day. One-eighth r o y a l -

— or two d o l l a r an MCF, t h a t ' s $100 per 50-MCF release, 

and you're going t o get one-eighth of t h a t as r o y a l t y . And 

you pay f o r processing and paper on a 50-MCF s p i l l , I don't 

know — 

COMMISSIONER BAILEY: Well ~ 

MR. SMALL: I would submit the 500 becomes a 

reasonable number, and we w i l l be s u b m i t t i n g the paper on a 

500 MCF release, and we use the OCD form. 

Has the State Land O f f i c e ever used those numbers 

t o come back and t r y t o c o l l e c t r o y a l t y ? 

COMMISSIONER BAILEY: Yes, we do. We look f o r 

every d o l l a r f o r the b e n e f i c i a r i e s t h a t we can, because our 

r e s p o n s i b i l i t y i s not Land O f f i c e , our r e s p o n s i b i l i t y i s t o 

the school k i d s , t o the h o s p i t a l s , t o the 22 b e n e f i c i a r i e s 

t h a t we manage the t r u s t lands f o r . 
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So yes, we look f o r every way t h a t we can have 

absolute p r o d u c t i v e resources f o r those b e n e f i c i a r i e s . 

And --

MR. SMALL: See, I can't r e c a l l ever being b i l l e d 

a t Amerada f o r , you know, a r e p o r t — 

COMMISSIONER BAILEY: We do have a very a c t i v e 

s p i l l - r e p o r t i n g a u d i t i n g , so t h a t we do c o l l e c t on those 

r o y a l t i e s . 

And w i t h the Land O f f i c e w i t h t h e i r percentage of 

pro d u c t i o n , w i t h the f e d e r a l government w i t h t h e i r 

p r o d u c t i o n percentage, i t ' s not t h a t much of an a d d i t i o n a l 

burden t o have t h a t as p a r t of t h i s r u l e change, r a t h e r 

than having t h r e e d i f f e r e n t r u l e s , because the percentage 

i s — 

COMMISSIONER WEISS: How do you t e l l t he 

d i f f e r e n c e between a 10-MCF leak and a 50-MCF leak? 

MR. SMALL: Sir? 

COMMISSIONER WEISS: How do you t e l l t he 

d i f f e r e n c e between a 10-MCF release — or j u s t a 10-cubic-

f o o t release and 50,000 cubic feet? 

MR. SMALL: Just p i c k a number out of the a i r . I 

would venture t o guess t h a t most people t h a t were d e a l i n g 

w i t h a 50-MCF s p i l l would probably under-report t h e release 

because i t ' s too close t o c a l l . 

You know, when we r e p o r t our releases of gas, 
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normally what you do is, if you had a ruptured line to a 

gas w e l l or a — you know, some problem t h a t t r i g g e r e d 

v e n t i n g the gas o f f i t , w e l l , we know how much the w e l l 

produces a day, and i f we can give some k i n d of f i g u r e f o r 

how long t h a t release has occurred, we can back- c a l c u l a t e a 

volume of gas t h a t ' s been emitted through t h a t s p i l l . 

When you're t a l k i n g , you know, a pop-off valve 

going o f f and k i c k i n g gas t o the atmosphere, there's nobody 

out t h e r e . And f i r s t o f f , you don't know how long i t ' s 

been, you know. You know i t ' s going t o be a small number 

f o r any given p e r i o d of time, f o r an hour or so. But 

cum u l a t i v e l y over a 24-hour p e r i o d , you could exceed the 

MCF. I t ' s j u s t a very hard number t o q u a n t i f y . 

Like I sai d , the 500 i s easier t o work w i t h . 

And, you know, my recommendation would c e r t a i n l y be t o go 

ahead and keep t h a t as major r e p o r t i n g . But I t h i n k I 

would drop the minor r e p o r t i n g gas releases. 

COMMISSIONER WEISS: That's a r e a l number, 500 

MCF or thereabouts? 

MR. SMALL: You know, i t ' s a number t h a t ' s 

s i g n i f i c a n t enough t o deal w i t h . 

And another — You know, I can't speak f o r 

everybody i n the i n d u s t r y , but I know Amerada Hess, you 

know, obviously we don't want t o be v e n t i n g gas. That's 

money out of our income statement. So a t two d o l l a r s an 
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MCF of gas, we want to be s e l l i n g i t , we don't want t o be 

venting i t . So, you know, the incentive t o f i x the leaks 

i s there from an economics point of view. 

CHAIRMAN LEMAY: Okay, any other issues out there 

you want t o discuss? I t ' s open forum. 

MR. CARROLL: Yes, the Division has a comment on 

Mr. Small's proposal, and that i s , you know, best guess i s 

better than no guess. And enforcement would be tough. We 

j u s t r e l y on the t r u s t that the industry would report and 

make t h e i r best guess as to the gas release. 

COMMISSIONER WEISS: Are you saying, then, 

there's no cutoff point? 

MR. CARROLL: I t would be 50, and i f they 

estimate i t ' s less than 50, there's no way f o r us to check 

i t . 

CHAIRMAN LEMAY: Best guess better than no guess, 

huh? 

COMMISSIONER WEISS: I don't agree with t h a t at 

a l l . 

CHAIRMAN LEMAY: Toni? 

MS. RISTAU: I j u s t had an observation on a l l 

t h i s . Listening to Dr. Neeper's presentation of ge t t i n g 

out t h i s cumulative problem when you're t a l k i n g about 

l i q u i d releases, i s n ' t t h i s almost s i m i l a r , that 

cumulatively i f you have a l o t of these small releases, 
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they amount t o something? 

Maybe instead of — I f t h i s r e a l l y i s an issue 

and r e a l l y does need to be reported, maybe instead of 

reporting i t on an instance-by-instance basis when you have 

50, tha t you would report quarterly or semi-annually, or 

once a year give an estimate of cumulatively what a l l these 

small releases have come t o , something l i k e t h a t , t o avoid 

the need t o push constant tons of paper back and f o r t h on 

these small, r e l a t i v e l y i n s i g n i f i c a n t releases on an 

in d i v i d u a l basis. Just a — 

DR. NEEPER: I n the sense — I'd l i k e t o — 

MS. RISTAU: — to get any of the information. 

DR. NEEPER: I'd l i k e to respond t o t h a t . 

CHAIRMAN LEMAY: Go ahead, Dr. Neeper. 

DR. NEEPER: I n the sense of environmental 

protection, i t doesn't make sense t o do an annual t a l l y , 

l e t ' s say, we l o s t f i v e here and four there and whatnot, 

because i t ' s where i t was l o s t . I t ' s only i n terms of the 

l i q u i d s , i f you l o s t i t a l l i n one spot, t h a t you've got a 

po t e n t i a l f o r some kind of damage. 

And so i t ' s that one acre that you're t a l k i n g 

about, as opposed t o what was l o s t i n many d i f f e r e n t 

places. 

CHAIRMAN LEMAY: Okay, anything else? Any 

statements i n the case? 
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We'll keep the record open for two weeks. Is 

t h a t enough f o r you t o get some comments in? You know, the 

Commission would e s p e c i a l l y b e n e f i t by comments concerning, 

maybe, "point-of-use" language, " l i k e l y " , " m o nitoring", use 

of the word " f a c i l i t y " . 

I t h i n k — I've heard everyone say, and I should 

compliment the committee on t h i s , t h a t t h e r e was almost 

u n i v e r s a l support f o r the r e g u l a t i o n s and proposals, and 

then the caveat was w i t h minor m o d i f i c a t i o n s . 

So I t h i n k — You know, I t h i n k everyone t h a t ' s 

come up here supports the r e g u l a t i o n s . And again, I want 

t o commend the committee on doing a f i n e j o b . 

Do you have anything t o say, Commissioner Weiss, 

as a windup or — ? 

COMMISSIONER WEISS: I s t i l l don't understand how 

r i s k enters i n t o the Committee's decisions except t h a t 

t h e y ' r e not q u a n t i f i e d . I do understand t h a t . Maybe 

t h a t ' s worth l o o k i n g i n t o . 

CHAIRMAN LEMAY: Commissioner B a i l e y , do you want 

t o have any f i n a l comments on the — ? 

COMMISSIONER BAILEY: No, I'm f i n e . 

CHAIRMAN LEMAY: Anyone else have anything t o 

say? 

MR. SHUEY: May I — 

CHAIRMAN LEMAY: Yes, go ahead, Chris. 
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MR. SHUEY: Mr. Chairman, j u s t a p o i n t of 

c l a r i f i c a t i o n . The record would be l e f t open f o r two weeks 

f o r a d d i t i o n a l comments or c l a r i f i c a t i o n on the recor d as 

i t i s now, i n c l u d i n g these p o i n t s t h a t you've j u s t 

enunciated. 

I — T y p i c a l l y , t h a t does not allow f o r the 

present — f o r the s u b m i t t a l of any new i n f o r m a t i o n t h a t 

wasn't already t a l k e d about. 

CHAIRMAN LEMAY: Well, i t ' s weighed a c c o r d i n g l y . 

What we do i s leave the record open f o r a d d i t i o n a l 

comments. The reason f o r t h a t i s f o r any — People t h a t 

a ren't here can comment on the record. 

Some of the pr e s e n t a t i o n here today was not 

a v a i l a b l e t o a l o t of people f o r comment and i t ' s not p a r t 

of t he p u b l i c record, so i t would be nic e t o have committee 

members maybe comment on the m o d i f i c a t i o n s or some of the 

c o n t r o v e r s i a l p o i n t s , so t h a t I t h i n k the Commission has 

got a p r e t t y good concept, the basis of which i s the 

committee work. 

Now, what we're l o o k i n g about i s f i n e - t u n i n g t h i s 

and f i n e - t u n i n g i t where there are some suggested changes. 

We'd l i k e t o have a comment on those changes. There hasn't 

been r e a l l y an o p p o r t u n i t y f o r t h a t . 

MR. SHUEY: That's w e l l understood. I'm 

s p e c i f i c a l l y t h i n k i n g about Mr. Weiss's concerns. The only 
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way t o t r y t o address those i n any l e v e l of q u a n t i f i c a t i o n 

i s a f a i r l y s i g n i f i c a n t e f f o r t of l o o k i n g a t e x i s t i n g f i l e s 

and i n f o r m a t i o n t h a t may be i n the Environmental Bureau's 

o f f i c e . That's r e a l l y s u b s t a n t i a l l y new i n f o r m a t i o n and i t 

would take a s u b s t a n t i a l e f f o r t t o make — t o do t h a t . 

I want t o be responsive, but I don't want t o 

v i o l a t e any r u l e e i t h e r . 

CHAIRMAN LEMAY: Well, maybe I need Commissioner 

Weiss t o expand a l i t t l e on i t . 

COMMISSIONER WEISS: Well, I agree w i t h your 

p o i n t e x a c t l y . Since i t ' s not included, I don't see — You 

can't do anything i n two weeks. I j u s t don't see how you 

can. I don't understand why i t wasn't included. To me 

i t ' s very important. 

MR. MENZIE: As a committee member — I'm Bob 

Menzie — 

CHAIRMAN LEMAY: Bob? 

MR. MENZIE: — w i t h Marathon. I can j u s t 

address t h a t p o i n t . We t r i e d t o do t h a t . 

The problem t h a t we came up w i t h , j u s t t o l e t 

everyone know — and I t h i n k — i f you don't agree, 

committee members, l e t me know. 

We have people from the northwest i n the 

Farmington area, which has a d i f f e r e n t set of 

c h a r a c t e r i s t i c s , i f you w i l l , i n order t o determine r i s k 
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than i n the southeast, and we thought i t would be a whole 

'nother process t o respond t o t r y i n g t o e s t a b l i s h a r i s k 

f o r statewide, so we ele c t e d t o j u s t t r y t o address what we 

thought our charge was, which was t o change the r e p o r t i n g 

requirements. 

COMMISSIONER WEISS: Which you've done. Maybe 

w e ' l l leave t h i s f o r next time. 

(Laughter) 

MR. SHUEY: Thank you, s i r . 

CHAIRMAN LEMAY: Anything else out there? 

Does t h a t s a t i s f y your — what the comment p e r i o d 

i s going t o p e r t a i n to? 

Obviously, we're not going t o — Commissioner 

Weiss, I second h i s viewpoint. I mean, t h e r e may be some 

issues here t h a t don't lend themselves t o r e s o l u t i o n w i t h 

t h i s r u l e , t h a t — C e r t a i n l y r i s k assessment i s a broad 

enough category. We could spend weeks on t h a t one. 

COMMISSIONER BAILEY: And p o i n t of use al s o . 

CHAIRMAN LEMAY: And p o i n t of — 

COMMISSIONER WEISS: How long — 

CHAIRMAN LEMAY: — yeah, r i g h t , p o i n t of use i s 

another one t h a t I'm not sure you want t o get i n t o . 

COMMISSIONER WEISS: How long d i d i t take the 

p i p e l i n e people t o — the r e g u l a t o r s and the p i p e l i n e 

i n d u s t r y t o accept the f a c t t h a t there's a d i f f e r e n c e i n 
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the t h i c k n e s s of the pipe you need i n downtown Dallas 

between what you need out by Wink? Does anybody know? 

They've accepted t h a t now, though, so there's a precedent 

f o r t h i s k i n d of t h i n g . 

CHAIRMAN LEMAY: Bob, do you want t o — 

MR. MENZIE: Well, I was j u s t going t o say t h a t 

Tom K e l l a h i n i s n ' t here t o defend h i m s e l f , but he t a l k e d 

about a Phase 3, and I don't know whether t h e OCD w i l l go 

on w i t h a Phase 3 t o t r y t o develop s o i l g u i d e l i n e s , but i t 

r e a l l y addresses r i s k completely. That's a l l t h a t ' s going 

t o be about. 

And I would j u s t ask t h a t a t some p o i n t the OCD 

make sure t h a t they incorporate r i s k when they go and 

address the o i l g u i d e l i n e s , i f they do t h a t . 

CHAIRMAN LEMAY: On t h a t p o i n t , could I ask you 

something, because you're a committee member? 

Did the committee a t a l l make any recommendations 

as t o a subsequent committee p r o j e c t ? Exactly what you 

sa i d addressing r i s k — or a t l e a s t the — what we c a l l our 

g u i d e l i n e s , our remediation guidelines? 

MR. MENZIE: Well, I might get myself i n t r o u b l e 

w i t h Roger, but we d i d discuss i t . We were — I t h i n k , i n 

Tom K e l l a h i n ' s statement t o the Commission i t describes 

t h a t we would be w i l l i n g t o go on and do t h a t , although I'm 

not sure from t a l k i n g t o other committee members whether or 
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not everyone's i n t e r e s t e d i n doing t h a t . So i t ' s i n your 

hands. 

CHAIRMAN LEMAY: That was l e f t as an open issue? 

MR. MENZIE: I t ' s an open issue f o r you t o decide 

what you would l i k e us t o do w i t h t h a t . 

CHAIRMAN LEMAY: We've t a l k e d about t h a t i n 

general, but l e t my f e l l o w Commissioners understand where 

we're going. 

This was an open-ended assignment, so t o speak. 

You closed i t o f f , I t h i n k , a t a very good p o i n t because 

you reached agreement a t t h a t p o i n t by c a r r y i n g i t f u r t h e r . 

There * s two ways t o do i t . 

You could have c a r r i e d f u r t h e r i n committee, 

which would be — you'd s t i l l be working w i t h i t ; i t would 

be two years r a t h e r than one. 

The other t h i n g would be whether — and I've 

t a l k e d w i t h Tom on t h i s , whether — appoint a committee t o 

come — l i k e a f i n i t e — and you've handled i t w e l l , a 

f i n i t e proposal here deal i n g w i t h b r i n g i n g t he WQCC regs 

over, the abatement regs over, as w e l l as cle a n i n g up Rule 

116 and then l e a v i n g t h i s as another assignment p o s s i b l y . 

MR. MENZIE: We t r i e d t o — Many people f e l t t h a t 

j u s t r e v i s i n g the Rule 116 would be enough f o r the p u b l i c 

and the Commission and a l l of us t o be able t o absorb, and 

so we went a step f a r t h e r by proposing new — 19, and we 
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thought, w e l l , going w i t h the g u i d e l i n e s even f a r t h e r than 

t h a t might be too much f o r t h i s p a r t i c u l a r rule-making. 

Plus, from — Already you can t e l l , j u s t from 

t h i s afternoon, addressing issues such as " d e t r i m e n t a l t o 

water" and whether "water" means the water i n the vadose 

zone or not, t h a t w i l l come w i t h the s o i l g u i d e l i n e r u l e 

making, I t h i n k . 

CHAIRMAN LEMAY: W i l l i e ? Cover i t ? 

MR. OLSON: No, I j u s t — I t h i n k , addressing 

what Mr. Weiss was asking f o r about some of the r i s k s 

and — I t h i n k t h a t ' s — you know, i t ' s a b i g t h i n g we come 

up w i t h , w i t h a l l the s i t e s . Every s i t e , e s s e n t i a l l y , t h a t 

we've worked on, or a t l e a s t t h a t I've worked on i n terms 

of cleanup, they're a l l d i f f e r e n t . 

And i t goes e x a c t l y t o what you were saying, 

there's a d i f f e r e n t cleanup t h a t you're probably going t o 

do i n the J a l — or out by — you know, between J a l and 

Wink than you're going t o be doing, say, i n the middle of 

Farmington or the middle of Hobbs. 

And t h a t comes i n t o — t h a t f a c t o r s i n t o every 

d e c i s i o n t h a t the D i v i s i o n has ever done. We h e a v i l y look 

a t t he r i s k s associated w i t h the s i t e i n terms of cleanup. 

A l o t of times i t may be l i k e the Chairman was 

saying about capping a s i t e . That may have been the a c t i o n 

a t a s i t e , was some type of i n v e s t i g a t i o n , maybe j u s t look 
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a t what v e r t i c a l extent was and say, Well, i t doesn't pose 

any t h r e a t s t o anybody. 

So we cap i t and go on, and the company has the 

— you know, the knowledge, or they know t h a t they s t i l l 

have a l i a b i l i t y i f there's something i n the f u t u r e , but 

t h a t a t t h i s p o i n t i n time there's no r i s k , so t h e r e f o r e 

t h e r e ' s no more done w i t h the s i t e . 

I n Farmington, there's been — you know, I mean, 

one of our members, Buddy Shaw probably could have t o l d you 

about some of the ones he's next t o houses and r e s i d e n t i a l 

areas where he's done some p r e t t y extensive work on some of 

those. But a t the same time, on areas t h a t he's had t h a t 

are not i n the r i v e r v a l l e y s or next t o people's homes, h i s 

cleanup l e v e l has been a l o t d i f f e r e n t than has been, say, 

i n the Farmington area, next t o someone's home. 

So i t i s f a c t o r e d i n t o a l l the decisions t h a t 

have gone on t o date, since I've been around f o r the l a s t 

t e n years w i t h the D i v i s i o n . 

And i t i s — I t ' s a very v a l i d concern, 

e s p e c i a l l y f o r the economics. We're t r y i n g t o get the most 

bang f o r the buck i n terms of f o l k s c l e a n i n g up what's 

r e a l l y more of a t h r e a t . 

But t h e r e are c e r t a i n t h i n g s t h a t need t o be done 

a t other s i t e s , but i t may be a l o t l e s s e r l e v e l of cleanup 

and m o n i t o r i n g than the h i g h - r i s k s i t e s . 
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S i m i l a r t o your analogy w i t h , you know, pipe and 

t h a t . Very s i m i l a r . 

CHAIRMAN LEMAY: Okay, anything else? 

I want t o thank everyone f o r t h e i r c o n t r i b u t i o n . 

We'll leave the record open f o r two weeks and 

take the case under advisement. 

(Thereupon, these proceedings were concluded a t 

3:30 p.m.) 

* * * 
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