September 13, 2000

APPLICATION OF THE NEW MEXICO OIL CONSERVATION DIVISION ON ITS OWN
MOTION TO AMEND THE "SPECIAL RULES FOR APPLICATION OF WELLHEAD PRICE
CEILING CATEGORY DETERMINATIONS", AS PROMULGATED BY DIVISION ORDER NO. R-
5878, AS AMEDNED.
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APPLICATION

The New Mexico Oil Conservation Division ("Division"), on its own motion, applies for an order
amending the "Special Rules for Application of Wellhead Price Ceiling Category Determinations," as set forth

in Division Order No. R-5878, as amended. In support thereof, the Division states:

)] The Division is the jurisdictional agency, defined under 18
CFR Part 270 Section 270.401 (c), as having the regulatory authority or
jurisdiction for producing gas wells located on State and fee lands in the

state of New Mexico.

) The Federal Energy Regulatory Commission of the United
States Department of Energy ("FERC") iséued a Final Rule (Order 616) on
July 14, 2000, in Docket No. RM00-6-000 (see copy attached) reinstating
wellhead determination procedures under the Natural Gas Policy Act of
1978 ("NGPA"). The rule reinstates the procedures for Section 107 gas that

qualifies for a tax credit under Section 29 of the Internal Revenue Code.

3) These regulations, which take effect on September 25, 2000,
reinstate the determination procedures for coal seam gas, Devonian shale
gas, and tight formation gas produced through recompletions commenced
after 1992 in wells drilled after 1980 and before 1993, or through wells
commenced after 1980 and before 1993.



(4) On November 9, 1978 the 95" Congress of the United
States passed the Natural Gas Policy Act of 1978, P.L. 95-621. 92 Stat.
3350, that took effect on December 1, 1978. In accordance with the Federal
Energy Regulatory Commission's rules, the Division issued Emergency
Order E-33 on December 1, 1978, which order adopted forms C-132 and C-
132-A and the "Special Rules for Application of Wellhead Price Ceiling
Category Determinations." Since Order E-33 expired on December 16,
1978, the Division made its rules and forms permanent by Order No. R-

5878, issued in Case No. 6394 on December 14, 1978.

5) By Orders No. R-5878-A, R-5878-B, and R-5878-B (1)
through (4) the Division has amended its wellhead determination rules and
forms in order to keep their status up-to-date and make them compatible with
such amendments initiated by FERC from time to time and/or to comply

with the laws of New Mexico.

WHEREFORE, the Division, at this time, seeks to amend its wellhead determination rules and forms
in order to streamline the current rules by deleting all of the unnecessary and antiquated requirements that are
no longer applicable under FERC rules. Further, under the current FERC requirements the Division seeks to
amend its rules for: (i) occluded natural gas produced from coal seams; and (ii) tight formation gas. Also, new
forms C-132 (TF) and C-132 (CS) should be adopted that are more informative for the applicant, easier to
understand, and incorporates the proper oath statements for either 107 category, which will serve to ease the

administrative burden placed on the applicant filling such application(s).

Michael E. Stogner, Chief Hearing Officer/Engineer
New Mexico Oil Conservation Division

2040 South Pacheco Street

Santa Fe, New Mexico 87505
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CEPARTMENT OF ENERGY
Fzderal Energy Regulatory Commission
13 CFR Parts 270, 375 and 381

[Docket No. RMO0-6-000; Order No. €16]

W2_1 Category Determinations

Issued July 14, 2000.
ASENCY: Federal Energy Regulatory Commission, DOE.

ACTION: Final Rule.

S JMMARY: The Feceral Energy Regulatory Commission (Commission; is
anending its regulations to reinstate provisions for well category
d:terminations for certain categories of high-cost gas under NGPA
s:ction 107. An NGPA determination will enable such gas to be eligible
for a tax credit under Section 29 of the Internal Revenue Code {3ecticn
23 tax credit). The final Rule extends the provisions to all wells, and
T .ght formation areas that could gqualify for the Section 29 tax credit.

E "FECTIVE DATE: This rule is effective September 25, 2000.

FOR FURTHER INFCRMATION CONTACT:

Marilyn Rand (Technical Information), Office of Pipeline Regulation,
838 First Street, NE., Washington, DC 20426, (202) 208-0444.

Jacob Silverman (Advisory Attorney), Office of the General Counsel, 888
F..rst Street, NE., Washington, D.C. 20426, (202) 208-2078.

SUPPLEMENTARY INFORMATION:
Refore Commissioners: James J. Hoscker, Chairman; William L. Massey,
L..rnda Breathitt, and Curt Hebert, Jr.

[ Page 45860]]
O:der No. €16, Final Rule, issued July 14, 2000.
I Introduction

The Federal Energy Regulatory Commission (Commission) is amending
it s regulations to reinstate provisions for making well category
de terminations under section 503 of the Natural Gas Policy Act of 1978
(I'GPA). In a Notice of Proposed Rulemaking (NOPR) issued on January 27,
2000,\1\ the Commission proposed —o reinstate well determinatiocn
procedures for certain categories of high-cost gas under NGPA ssction
107. An NGPA determination will enable such gas to be eligible for a
tex credit under Section 29 of the Internal Revenue Code (Section 29
tex credit). The NOPR specifically proposed to limit the availability
01 the reinstated procedures to determinations on post-January 1, 1993
recompletions in wells drilled after December 31, 1979, but kefore
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January 1, 1993. The Commission alsc did not propose any regulations
that would allow a Jjurisdictional agency to designate new tight
formations. The Final Rule extends the provisions to all wells soudded
b:fore January 1, 1993, and recompletions both before and after that
dite that could qualify for the Secticon 29 tax credit, and provides for

t1ie designation of new tight formations.

A1\ 65 FR 6048 (Feb. 8, 2000), FERC Stats.& Regs., Proposed
Ragulations para. 32,549 (Jan. 27, 2000).

I.. Background

Section 29 of the Internal Revenue Code, as amended by the Revenue
R:conciliation Act of 1990, allows taxpayers to claim a tax credit for
certain gqualified fuels which (1) are produced from wells drilled after
Docember 31, 1979, and before January 1, 19983,\2\ and {2) are sold
before January 1, 2003. The qualified fuels include high cost gas as
defined in NGPA section 107 (c¢) (2)-(4) (gas produced from geopresssured
biine, coal seams and Devonian shale), as well as some gas the
Commission defined as tight formation gas pursuant to NGPA section
107 (c) (5).

\2\ For purposes of the tax credift, the initial drilling had to
be started after January 1, 1980, and this date was never charged.
Thus, this starting date is assumed throughout.

Section 29 (c) (2) (A) of the Internal Revenue Code also provides that
tl.e determination whether gas falls into a category qualifying for the
t:x credit " “shall be made in accordance with section 503 of the
(I'GPA).'' NGPA saction 503 set forth the procedures used for
de termining whetnher gas gualified for the various categories of gas
ertitled to the aigher ceiling prices established by the NGPA as
ircentives for increased production. These included section 107 (¢)

" high-cost natural gas.'' Under NGPA section 503, the agency having
regulatory jurisdiction with respect to the production of the natural
gés in question (the jurisdictiocnal agency) \3\ made the initial
determination, and submitted it to the Commission. The Commission could
either affirm, reverse, remand, make a preliminary finding on, or
simply take no action, regarding the agency's determination. If the
Ccmmission took no actieon within 45 days after receipt of the agency's
determination, that determination became final. Judicial review was
available under section 503 only 1f the Commission remanded or reversed
tre determination.

The Wellhead Decontrol Act of 1989 {(Decontrol Act) \4\ decontrolled
a1l wellhead sales of natural gas by January 1, 1993, and repealed NGPA
section 503 as of that date. After decontrol, the Commission's pclicy
was not to accept determinations for any post-January 1, 1993 drilling
activity. The Commission, however, continued to process well category
determinations it received from jurisdictional agencies through April
30, 19%4, for wells spudded before January 1, 1993, and pre-January 1,
1993 recompletions. The Commission explained that the reason for
ccntinuing to review those agency determinations for a transition
period, was that, while NGPA section 107 well category determinations
rno longer had any price consequence, they were necessary to obtain the
Sec-ion 29 tax credit.

http //frwebgate3.ac.../waisgate.cgi?WAISdocID=9005223245+0+0+0& W AlSaction=retriev
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\4N\ Pub. L. 101-60; 103 Stat. 157 (1989).

As discussed above, section 29 cf the Code provides that, in order
to qualify for the tax credit, gas must be produced from a well drilled
Fefore January 1, 1993, the same date the last remaining NGPA ceiling
rrices were elininated and NGPA section 503 was repealed. When the
Commission decided not to process well determination requests fcr wells
recompleted after December 31, 1992, it was assumed that the tax credit
would net be available with respect to any drilling activity after that
cate, and therefore there was no need to continue the well category
cetermination procedures to enable producers to qualify for the tax
credit for such drilling activity. However, on August 16, 1993, the
Internal Revenue Service [IRS), which administers the Section 29 tax
credit, issued Revenue Ruling 93-54,\5\ clarifying the provision of

szction 29 that states that gas must be produced from a well drilled
before January ., 1993. The IRS held that, while the initial drilling
cf a well had to have been performed before January 1, 1993, tax

credits are available for non-conventional fuels produced through a
post-January 1, 1993 recompletion in the well, as long as the
rzcompletion does not involve additional drilling to deepen or extend
£tne well.

A5\ 1993-2 CB.3 (1993;.

Lfter the IRS Revenue Ruling 93-34, the Commission received
jirisdictional agency determinations for recompletiors commenced after
January 1, 1993. However, the Commission refused to process them since
iz appeared that the IRS would permit the Section 29 credit for such
rzcompletions without any Commission action. On July 29, 1994, the
Cormission issued Order No. 567,36\ which deleted regulations that were
n> longer required due to the decontrol of wellhead sales of natural
g31s, 1ncluding regulations which set forth eligibility requirements,
filing requirements, and the procedures for making well determinations
uider section 503 of the NGPA.

\6\ Removal of Outdated Regulations Pertaining o the Sales of
Nitural Gas Production, 59 FR 40240, FERC Stats. & Regs.,
Ragulations Preambles 1991-1996 para. 30,8989 (1994), Order on
R:hearing, 69 FERC Paras. 61,055 and 61,042 (199%4). A petition to
r:view the deletion of other provisions in these regulations was
d:nied by the Ccurt of Appeals in Hadson Gas System, Inc. v. FERC,
75 F.3d 680 (D.C. Cir. 1996).

Thus matters stood from 1994 until the True 0il decision changed
ti1e legal landscape. In 1899 the United States Court of Appeals for the
T:nth Circuit held in True 0il Co. v. Commissioner of Internal Revenue
\N7% (True 0il) that, in order to obtain the section 29 tax credit,
tiere must be a formal determinatiocn under the procedures providsd by
N3PA section 503 that the gas is high cost gas.

A The NOPR

In the NOPR the Commission proposed to accept jurisdictional agency
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ceterminations for those post-January 1, 1993 recompletions wnich
satisfy the IRS' definition under Revenue Ruling 93-54, including that
the recompletion does not involve additional drilling to deepen or
extend the well. For this purpose, the Commission proposed to reinstate
regulations necessary to (1) Define tThe categories of high cost gas
eligible for the tax credit and (2) provide procedures for
jurisdictional agencies to file their determinations and the Commission
to review those determinations.

The Commission proposed not to accept determinations from
jurisdictional agencies with respect to either initial completions in
walls

[ [Page 45861]]

soudded before January 1, 13993, or any pre-1993 recompletions. Thus,
tne well category determination procedures the Commission proposed to
rzinstate in Sec. 270.201 would be limited to recompletions commenced
af-er January 1, 1993, in wells initially drilled after December 31,
1379, but before January 1, 1993. This reflected the Commission's
dzcision to limit the determination prccess to correct the situation
ciused by the True 0il decision, but parties were invited to comment on
t11s matter. The Commission propcsed to accept determinations Zor
r2completions ir. tight formations, coal seams, and Devorian Shale.\8\
The Commission zlso proposed only to accept jurisdictioral agency
dzterminations for qualifying recompletions in already designated tight
formations, and would not allow a jurisdictional agency to designate
additional tight formations. The NOPR stated that the Commission must
r2ly upon the jurisdictiocnal agencies to develop the full record in
tiese proceedings, and the Commission would limit its rcle te reviewing
ii1itial determinations made by the jurisdictional agencies.
A:ccordingly, the Commission requested comments from the jurisdictional
ajyencies whether they will make initial determinaticns under NGPA

\8\ The NOPR stated that it did not include a definition fcr gas
produced from geopressured brine since past experience has shown
ti1at there is no gas likely to qualify for this category given the
Commission's definition of geopressured brine and the current state
oI technology. The NOPR requested comments on this watter, but none
wis filed.

In summary, the Commission proposed to reinstate those portions of
i:s prior regulations, with appropriate modifications, that are
necessary to allow producers to obtain well category determinations
solely for tax credit purposes. In general, the proposed regulations
retain the definitions, the filing and notice requirements, and the
review procedures that the Commission promulgated pricr to the
termination of the regulations due to the Decontrol Act.\9\

\9\ The substantive rulings that the Commission made previocusly
concerning well determinations and the gqualification under these
NGPA section 107 category would also continue to govern.

B The Comments

The Commission received comments from over 40 parties, as set forth
ir. the Appendix, including comments by the United States Department of
Erergy (DOE), fouarteen state jurisdicticnal agencies,\10\ and the
Urited States Department of the Interior, Bureau of Land Management
(ELM) . All commentors, without exception, support the reinstatement of
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the NGPA procedures. Most of the commentors, including DOE and the
jurisdicticnal agencies, urge the Commission to extend the
cetermination procedures to all wells spudded before January 1, 1993,
and pre-1993 recompleticns so that all gas eligible for a tax credit
ray receive a determination. In addition, several commentors, assert
that the Commission should allow jurisdictional agencies to designate
new tight formation areas.

\N10\ The Jjurisdictional agencies were from the following states:
BAlabama, Colorado, Kansas, Kentucky, Louisiana, Michigan, New
Mexico, New York, Ohio, Oklahoma, Texas, Virginia, West Virginia,
and Wyoming.

In response to the NOPR's question, the jurisdictional agencies
filing comments stated they would make the initial determinations.\11\
Szveral jurisdictional agencies that previously made NGPA section 107
dzterminations did not file comments.\12\ In its comments, BLM stated
tnat it does not have the staffing and budgetary resources to assume
tne additional workload that would result if the Commission extends the
procedures to all eligible wells and permits jurisdicticonal agencies to
d=signate new tight formations. Some commentors urged the Commission to
adopt revised procedures to ease the burden of implementing the
rzinstated review process.

V11N Michigan simply stated it is willing to make the necessary
daterminations on pest-January 1, 1993 recompletions.

\12\ Those rot filing comments were Arkansas, California,
Illinois, Indiara, Mississippi, Montana, Nebraska, Nocrth Dakota,
Pannsylvania, Scuth Dakota, Tennessee, and Utah.

ILI. Discussion

In this final rule, the Commission is reinstating its well
d:termination review procedures in order to allcw producers to obtain
tie Section 29 tax credit. This is consistent with Congress' desire to
ecourage, enhance, and expand the United States' natural gas supply
bise by allowing legitimately qualified producers to receive a tax
credit associated with developing and producing gas from formations and
w:11ls that otherwise might not have been available to supply consumers.
I1 the NOPR, the Commission explained the legal authority for
r:instating the well determination review procedures to allow producers
t> obtain the Section 29 tax credit despite the repeal of NGPA section
5)2 by the Wellhead Decontrol Act. This authority has not been
giestioned by any commentor, and all commentors support reinstatement
o. the well determination review procedures. However, the extent of the
review process was subject to extensive comment, which the Commission
w_11 now address.

1 Should the review process be limited to post-January 1, 1993
recompletions?

In the NOPR the Commission proposed not to accept determinations
w.th respect to either initial completions in wells spudded before
January 1, 1993, or any pre-1993 recompletions. The Commission stated
that in Order No. 539, the Commission established deadlines for “iling
applications involving wells that were spudded and/or recompleted prior
to January 1, 1993, and the time has long passed when those
applications should have been filed. Also, the NOPR stated that :n a
petition filed by a number of producers requesting the Commission to
reinstate the NGPA section 503 well category procedures, the producers

htty://frwebgate3.ac.../waisgate.cgi? W AISdocID=9005223245+0+0+0& W AlSaction=retriev  9/12/2000
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had not reguested that the Commission accept determinations with regard
to wells spudded or recompleted before January 1, 1993.

In their comments, parties have urged that the proposal not be so
limited. The commentors maintain that the reasons stated in the NOPR do
not present a valid basis for limiting the review process to post-
January 1, 1993 recompletions. They assert that the fact that the
cdzadline set by the Commission for submitting determinations for pre-
January 1, 1993 drilling activity has passed should rot bar producers
from seeking to obtain the tax credit. Moreover, they argue that there
are many reasons why the Commission's April 138%4 deadline for
jurisdictional agencies to file determinations with respect to pre-
January 1, 1993 drilling activity may not have been met.

Commentors state that the Order No. 539 deadlines were imposed
cause the Commission assumed that the Section 29 tax credit would not
available for wells originally drilled pbefore January 1, 1993, that

re recompleted after that date.\13\ Thus, the Commission had
ncluded that it needed to go cut of the business of making well
<~erminations by a time certain. Moreover, it was assumed thaz the
3ct that the Commission would not process well determinations did not
2an that the Section 29 tax credit could not be obtained by the
producer. Commentors assert that those reasons for the April 33, 1994
d=adline are no longer valid because the IRS in Revenue Ruling 93-54
allowed certain

SrhQ Q= 00

{[Page 45862]]

racompletions performed after Jaruary 1, 1993, to qualify for the tax
c-edit, and True 01l requires the NGPA section 503 procedures to be
frllowed to obtzin the tax credit.

\13\ FERC Stats & Regs., Regulations Preamble 1991-1996 para.
33, 940 n.41 at 30, 488.

Commentors also assert that there were a number of reasons
p-cducers did nct meet the April 30, 1994 deadline established in the
O-der No. 539 series. They contend that there was some question at the
t.me as to what the consequences were of not meeting the Commission's
d:adline. This was especially true after the IRS issued Revenue Ruling
93-54, which permitted the tax credit for post-January 1, 1993
racompletions. In addition, as DOE explained, there was a large amount
o’ drilling activity which occurred prior to the close of the drilling
w ndow on Decemkber 31, 1992. This inevitably led to some oversigats on
te part of producers, or it simply made the deadline impossikle to
m:et. In additicn, subsequent purchasers of pre-1993 wells may not have
bien aware of the filing deadlines imposed by the Commission in Order
No. 539.

We explained in the NOPR, and no one has contested, that =zhe
Commission has continuing authority to process NGPA section 503
determinations to allow producers to qualify for the Section 29 zax
ciredit. In light of this authority, the Commission finds merit in
commentors' request that the Commission reinstate the NGPA section 503
well category determination procedure for most pre-January 1, 1993
dirilling activity, as well as post-January 1, 1993 recompletions, where
necessary to allow a producer to qualify for the Section 29 tax credit.
We will not reinstate the NGPA section 503 well category determination
p:rocedure for pre-January 1, 1980 completions because the gas produced
from such completions is not eligible for the Section 29 tax credit.

The Commission did not impose any deadline on filing requests for
de:terminations, nor a deadline for submitting the determinations by the
Jurisdictional agency, until the decontrol of wellhead sales. The
Commission then set deadlines only as a means of implementing the
conrplete termination of the well category determination program. Now
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tiat the Commission is reinstating that program so that producers can
ostain the Section 29 tax credit, there is no basis to declins to
p-ocess well category determination for pre-January 1, 1993 drilling
activity while processing determinaticns for post-January 1, 1993
rzcompletion drilling activity. Section 29 allows a credit if the
producer obtains the section 503 determination. The Commission has the
aithority to make the section 503 determination. Therefore, the
Cohmmission concludes it should process determinations for any well that
could qualify fcr a Section 29 tax credit, regardless of when ths
d-illing activity occurred, as long as it meets the requirements of
s:ction 29 of the Code. We will not reinstate the NGPA section 503 well
citegory determination prcocedure for pre-January 1, 1980 completions
b:cause the gas produced from such completions is not eligible for the
S:ction 29 tax credit.

Accordingly, except for gas produced from a pre-January 1, 1980
completion, the Commission will modify the proposed rule, and will
asply the section 503 review process to wells drilled and spudded, and
r:completions commenced prior to December 31, 1992, as well as to post-
Jinuary 1, 1993 recompletions.\14\

V14N We note that a new determination will not be reguired for
some recompletions involving Devonian shale gas if there is a prior
:termination covering the entire gross Devonian age stratigraphic
1terval penetrated by the wellbore. The Commission will view all
itural gas produced from a well te have been previcus.ly qualified
3 Devonian shale production if: (1) The well previousiy received an
firmative Devonian shale determination that was not reversed or
:manded by the Commissicon; and (2) that determination was based on
gamma ray index test for non-shale footage that spans the entire
oss Devonian age stratigraphic interval. In such cases, the
ommission sees no reason to re—-affirm what has already been
stablished, i.e., that any gas produced from the gross Devonian age
:ratigraphic interval penetrated by such well qualifies as natural
1s produced from Devonian shale within the mearing of section
)Jitc) (4) of the NGPA.

S o= QW

o W

w0 OQ

—Q
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Should The Designation of New Tight Formation Areas be Permitzed?

Befcore a specific well can obtain a tight formation determination,
a portion of the formation into which the well is, or will be
completed, must be designated as a tight formation by a jurisdic=-ional
agency, which determination is also subject to Commission review. After
a field 1is designated as a tight formation, applications with respect
to completions in specific wells in the designated tight formation can
oe filed.\15\

N15\ The Commission originally designated tight formation areas
b's rule making and listed approved tight formations in Sec. 271.703
ol the Commission's regulations, but after the decision in Williston
Bisin Interstate Pipeline Co. v. FERC, 816 F.2d 816 (D.C. Cir.
1987), the Commission followed the procedures under NGPA secticn
503,

In the NOPR, the Commission stated that the Commission was not
p:oposing any regulations that would allow a jurisdictional agency to
designate additional tight formations. The Commission explained that to
permit the designation of additional tight formations would reguire the
Commission to review extensive geologic data, which could place an
undue burden on the Commission.\16\ In addition, the Commissior noted
that it appeared likely that most producing formations that qualify as

httyi//frwebgate3.ac.../waisgate.cgi? W AlISdocID=9005223245+0+0+0& W AlSaction=retriev

9/12/2000



Page 8 of 31

tight formations have already been designated as such.

\16\ FERC Stats. & Regs. Proposed Regulations para. 32,549 at
33,897.

A numkber of commentors, including two jurisdicticnal agencies, urge
tahat the Commission should permit the designation of additicnal tight
formation areas. They assert that the reasons stated in the NOPR for
n>t doing so, do not justify denying the tax credit that producers
would be entitled to from production in these areas.

Commentors argue that, contrary to the contention that most tight
formation areas have already been designated, there are numerous
aiditional tight formation areas that could qualify for the tax credit.
Scecifically, Texas makes reference to proceedings in the State of
T=:xas that resulted in 357 additional tight formation designations
csvering thousands of acres.

Commenteors zlso assert that the concern about placing an undue
birden on the Commission does not justify denying prcducers the ability
t> obtain the tazx credit that Congress provided for. Morecver, new and
r:vised procedures could be adopted by the Commission tc lessen the
e<pected workload from the new filings.

For the same reasons we have concluded to allow the review process
for wells drilled and spudded, and recompletions commenced prior to
D:cember 31, 19%2, as well as to the post-January 1, 1993
racompietions, we will also permit the designation of new tight
fr>rmations. As explained above, the Commission has been authorized to
carry out the NCPA section 503 well category determination procedure so
pr-oducers can oktain the section 29 tax credit for qualifying gas.
P:rmitting the designation of new tight formaticns is consistent with,
a1d furthers Congress' purpose in establishing the Section 29 tax
credit to encourage domestic natural gas production.

On balance, the Commission concludes that it should permit the
d:signation of new tight formations. Therefore, the regulations are
b:ing amended tc include procedures for designating new tight
formations and the information required to support such designation. In
i:5 cormments, BLM stated that permitting the designation of new tight
formations would result in "~ “a substantial administrative burden'' to

[ ' Page 45863]]

The Commission will address this, and other procedural matters in the
next section.

3 Procedural Matters

Commission staff, by letter, notified all jurisdictional agencies
that previously made determinations for gas that qualified for Section
2% tax credits of the NOPR, and requested them to advise the Commission
as to whether they would be willing to make determinations again. The
fourteen jurisdictional agencies that filed comments, responded that
they would make the determinations. Several other jurisdictional
avencies that previocusly made Section 107 determinations did not
re:spond to staff's letter. However, this will not preclude them Zrom
si.bmitting determinations when this rule becomes effective.

In addition, BLM indicated it would not have apprcpriate staZf
resources to make determinations if the determination procedures were
erpanded to include all wells and new tight formation areas. BLM
st.ggests that ths Commission could provide resources since the
Ccmmission proposes to collect a fee, or the industry could fund a
pcsition in BLM's office. BLM, also has proposed that the section 503
procedures ~ "be radically streamlined to minimize the technical review
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process and jurisdictional agency inveolvement,'' and seems to suggest
that the Commission use BLM's Automated Fluid Minerals Support System
to make the determinations.

The NOPR stated that NGPA section 503 requires the -“urisdictional
agencies to make an initial well category determination, unless, as
permitted by section 503(c) (2), the Commission enters into an agreement
with a State or Federal agency under which the Commission would make
the determinations that would otherwise be made by that agency. The
NOPE stated that the Commission intended nct to exercise its discretion
t> enter into any such agreement \17\ because the Commission's role in
tne producing area has virtually been eliminated, and consequently the
Commission's resources in this area have been substantially reduced.

\17\ FERC Statutes & Regulations, Proposed Regulations para.
32,549 at 33,897.

In its comments, Eguitable Production Company (Equitable) asserts
that the Commission does nct have the discretion to determine that it
will not make determinations 1f the jurisdictional agencies decline to
d> so. The Commission disagrees, because NGPA section 503(c) (2) permits
waiver of the jurisdictional agency's authority to make the initial
dstermination only if the Commission agrees to enter into a written
ajyreement with the jurisdictional agency wherein the Commission agrees
t> make tThe initial determination.\18\ Since the NGPA makes Ccmmission
parformance of initial determinations contingent on the Commission's
ajreement to do so, the Commission clearly has the discretion to refuse
t> agree. Given its limited resources in this area, the Commission
cinnot undertake to perform the initial review of producer applications
of well category determinations, and must rely on the jurisdictional
ajencies to perform this function. Accordingly, the Commission
concludes that it will not accept applications for determinations from
producers 1if the applicable jurisdictional agency has not agreed to
mike determinations.\19\ As to the BLM's concerns, BLM may wish to
consider enterirg into an agreement with the applicable state
jairisdictional agencies that would provide that the state
irisdictional agency will be responsible for determinatiors involving
>deral lands in that state. The previous regulations provided for
115, and the NCPR proposed to reinstate this provision. Further, the
.ling fee under the Commission's regulations does not preclude 3LM
com collecting a separate fee to recover its costs of processing the
11 determination applications.

P o (e G AL S Y

w

V18\ The Joint Explanatory Statement of the Comnittee on
Conference explained that waiver under section 503 (c¢) {2) will take
p.ace only "~ if the Commission agrees'' to make the determination. I
FIIRC Stats. & Regs. para. 3101 at 3142.

\19\ The Commission did not enter into any such walver agreement
when the prior regulations were in effect.

The Commission has reviewed the coal seam, Devonian shale, and
t ght formation gas well certification requirements of the State of
Texas Severance Tax Incentive for High Cost Gas program, as set forth
under Secs. 3.101(e) (3), (4), and (5) of Railrocad Commission Statewide
Rule 101. We find those filing requirements provide virtually the same
documentation and evidentiary support for those certifications that we
are requiring for a coal seam gas, Devonian shale, or tight formation
gis determination under the NGPA. Accordingly, Texas may utilize the
documents and information filed pursuant to Railrecad Commission Rule
101 to satisfy the corresponding filing requirerents for a well
c: tegory determination under the NGPA. Howewver, all aopplicants whose

htty ://frwebgate3.ac.../waisgate.cgi?WAISdocID=9005223245+0+0+0& W AlSaction=retriev
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applications for determinations rely upon such documents and
information must provide Texas with appropriate oath statements and
Form 121 required under the NGPA regulations. Texas, in turn, must
include this material with the notice of determination that Texas files
wizh the Commission.

Texas and the Producer Coalition propose significant procedural
changes in the review of new tight formations. Texas notes that it has
approved 357 tight formation designations since 1993 under its ~"State
cf Texas Severance Tax Incentive for High Cost Gas prcgram'' (under RRC
Statewlde Rule 101). In contrast, 172 tight formation designations in
Tzxas were approved before 13893 under the NGPA procedures. Texas
asserts the Commission should accept these area designations because
tae requirements under RRC Statewide Rule 101 are equivalent to the
Commission's requirements for tight formations. Texas also asserts the
Commission should accept any determinations it makes in the future
uander its Rule 101. The Producer Coalition urges the Commission to
allow jurisdictional agencies to designate additional tight formations
without Commission review.

In order to qualify as a tight formation, a formation must meet
giidelines for permeability and stabilized flow ratio. The Commission
clarified these guidelines in Order No. 539.\20\ The Commissicn
ulderstands that in designating tight formations, Texas uses the
gzometric mean or median values to satisfy the 0.1 millidarcy {md) in-
situ permeability and maximum allowable pre-stimulation stabilized flow
rite requirements under Texas' program. This conflicts with the
Commission's use of the arithmetic mean to determine i1if formations meet
t1e Order No. 529 guidelines for permeability and stabilized flow rates

The Commission found that using median or geometric mean averaging
nides "~ “sweet spots'' which allows areas that do not meet the
gilalifications to be designated as tight formations. Accordingly, the
Commission rejects Texas' proposal that the Commission accept Texas'
d:signation of new tight formations under RRC Statewide Rule 101.

\20\ FERC Stats.& Regs., Regulations Preambles 1991-1996 para.
37,940 (1992).

The Commission also rejects the Producer Coalition's suggestion
that the Commission accept all tight formation designations by
jurisdictional agencies without any Commission review. Therefore, the
prreviously existing review process will be reinstated.

Vastar Resources, Inc. (Vastar) a large independent o0il and natural
gas company, like most commentors,

[ Page 458¢€4]]

regquests the Commission to broaden the scope of the reinstated well
determination process to include any and all wells that otherwise
qualify for the section 29 tax credit, regardless of circumstances.
However, 1ts request goes beyond what other commentors have reguested.
First, 1t reguests that a post-1992 replacement well should be
ircluded within the scope of the reinstated determination process. By
replacement well, Vastar refers to the situation where a gualified
section 29 well stops producing for mechanical reasons and cannot be
economically sidetracked, and the producer may be able to drill a
repilacement well. On its face, the request is contrary to the statutory
reguirement that the well must be drilled or spudded before December

37, 1992. The Commission is unaware of any I.R.S. ruling that such a
“"replacement'' well could receive the Section 29 tax credit. Thus, the
" replacement'' well does not present the same situatiocn as a post-

December 31, 1992 recompleztion since the IRS has ruled on recompletions
ir Revenue Ruling 93-54. Vastar also requests the Commission to include
wells drilled prior to 1993 where production did not begin prior to

httr://frwebgate3.ac.../waisgate.cgi?WAISdocID=9005223245+0+0+0& W AlSaction=retriev  9/12/2000
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January 1, 1993. However, since the final rule expands the eligible
class to all wells that could gqualify for the Section 29 tax credit
there 1s no need to make a special provision for this type of well.

Finally, as we stated in the NOPR, since the Section 29 tax credit
is now scheduled to end on December 31, 2002, the reinstatement of the
wz2ll determination review procedures will remain effective until the
latery of June 30, 2003, or six months after the tax credit is no longer
available for production frem any well should Congress further extend
tae tax credit.

1J. Envirconmental Statement

The Commission excludes certain actions not having a significant
effect on the human environment from the requirement to prepare an
ervironmental assessment or an environmental impact statement. Since
t1e final rule reinstates regulations that were previously in effect,
and does not substantially change the effect of the underlying
lzgislation or the regulations being revised, it falls under the
ezclusion in para. 380.4 (a) (2){(ii) of the Commission's
ragulations.\21\ In the NOPR, the Commission expressed this view, and
none of the comments questioned this position. Accordingly, nro
ewironmental ccnsideration 1s necessary.

V. Information Collection Statement

The Office of Management and Budget's (OMB) regulations in 5 CFR
1320.11 require that it approve certain reporting and recordkeeping
requirements (collections of information) imposed by an agency. Upon
approval of a collection of information, OMB will assign an OMB control
number and an expiration date. Respondents subject o the filing
requirements of this Rule will not be penalized for failing to respond
to these collections of information unless the collections of
information display a valid OMB control number.

The collections of information related to the subject of this final
ruie fall under FERC Form No. 121, Applications for Maximum Lawful
F:'ice under the Natural Gas Policy Act of 1978 (OMB Control No. .802-
0038) and FERC-568 Well Category Determinations {(OMB Control No. 1902-
07.12). Under this Final Rule, the overall burden of filing will be
increased as the Commission is expanding the number of wells that will
be: eligible for the Section 29 tax credit. Therefore, the Commission is
revising its initial burden estimates as stated in the NOPR on the
mumper of applications it anticipates it will receive from 1800 to
2:00. The Section 29 tax credit is scheduled to expire on Decerber 31,
2002.

The burden estimates for complying with this final rule are as
fcliows:

Data collection No. of No.
respondents respons
FERC Form L2 . .ttt i e ettt e e e e e e e e e e e e e e e e 2400
FERC-568 . i i e e e e e e e e e e e e e e e e 2400

Tte total annual hours for collection {including recordkeeping) is
ecstimated to be: 15,024 hours.

Tre average annualized cost for all respondents is projected to ke the
fcllowing:

http://frwebgate3.ac.../waisgate.cgi?WAISdocID=9005223245+0+0+0& W AlSaction=retriev  9/12/2000
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Arnnualized

Data collection capital/start-up

costs
FIRC Form L2l ... i it it et ettt e et e et e e e et e ieeaeaen $32,176
D L@ L 5 < 773,522

Taie total annualized costs for ccllection is estimated to be: $805,698.
Cost per respondent = (Form 121, $13.41), (FERC-568, $ 322.00).

The Commission received forty four comments on the proposed rule,
bit none on its reporting burden cor cost estimates. The Commission's
r:sponses to the comments are being addressed elsewhere in this rule.
Firther, we note that, as required under OMB's regulations, tne
Commission submitted the NOPR for OMB review. OMB took no aczion on the
NOJPR. However, 1in response, OMB stated that the Commission should
resubmit its information collectiorn reguest when it takes final action.

Interested persons may obtain information on the reporting
r:quirements by contacting the Federal Energy Regulatory Commission,
838 First Street, NE, Washington, DC 20426 [Attention: Michael Miller,
Oifice of the Chief Informaflon Offlcer, CI-1, Phone: [202) 208-1415,
fax: (202) 208-2425, e-mail m: .miilerfferc.fed.us] or send comments
to the Office of Management and Budget fAttention: Desk Officer for the
Fi:deral Energy Regulatory Commission]. The Desk Officer can be reached
a {202) 395-3087, fax: 395-7285.

V. Regulatory Flexibility Act Certification

The Regulatory Flexibility Act (RFA), 5 U.S.C. 601-612, requires
ri:lemakings to contain either a description and analysis of the efiect
that the proposed rule will have on small entities or a certification
that the rule will not have

[ Page 45865]]

a significant economic impact on a substantial number of small
ertities.

In Mid-Tex Elec. Coop. v. FERC, 773 ¥.2d 327 (D.C. Cir. 1985), the
court found that Congress, in passing the RFA, intended agencies to
1:mit their consideration "~ "t¢ small entities that would be dirsctly
regalated'' by proposed rules. Id. at 342. The court further concluded
tlat "~ “the relevant “economic impact' was the impact of compliance with
tte proposed rule on regulatec small entities.'' Id. at 342.

The final rule reinstates regulations that were previously in
eifect, and would enable entities to obtain Internal Revenue Code
Section 29 tax credits. The Commission certifies that this proposed
ritle will not have a significant adverse economic impact upor a
stbstantial number of small entities.

VI1I. Effective Date

These regulations become effective September 25, 2000. The
Ccmmission has determined, with the concurrence of the Administrator of
tre Office of Information and Regulatory Affairs of OMB, that this rule
is a ""major rule'' as defined in Section 251 of the Small Business
Regulatory Enforcement Fairness Act of 1996.\22\ The Commissicn will
stbmit the rule to both houses of Congress and the Comptroller General
pricor to its publication in the Federal Register.

N22N 5 U.S.C. 804(2).
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VIZ[. Document Availability

In addition to publishing the full text of this document in the
Fzderal Register, the Commission provides all interested persons an
osportunity to view and/or print the contents of this document via the
I1zernet through FERC's Home Page (attp://www,ferc.fesd.us) and in

FIRC's Public Reference Room during normal business hours (8:30 a.m. to
5:00 p.m. Eastern time) at 888 First Street, NE, Room 2A, Washington,
DZ 20426.

From FERC's Home Page on the Internet, this information is
asailable in both the Commission Issuance Posting System (CIPS) and the
R:cords and Information Management System (RIMS).

--CIPS provides access to the texts of formal documents issued by the
Commissicon since November 14, 1994,

--CIiPS can be accessed using the CIPS link or the Energy Information
O1line icon. The full text of this document will be available on CIPS
iy ASCII and WordPerfect 8.0 format for viewing, printing, and/or
dorwnloading.

- -RIMS contains images of documents submitted to and issued by the
Commission after November 16, 1981. Documents from November 1995 to the
pesent can be viewed and printed from FERC's Home Page using the RIMS
1 nk or the Energy Information Online icon. Descriptions cof documents
back to November 16, 1981, are also available from RIMS-on-the-Web;
raquests for coples of these and other older documents should be
snupmitted to the Public Reference Room.

User assistance is available for RIMS, CIPS, and the Website during
nwrmal bu51ness hours from our Help line at (202) 208-2222 (E-Mail to

st § fecd.us) or the Public Reference at (202) 208-1371 (E-

; roomfferc. f2d,us) .

Dur;ng normal buSLness hours, documents can also be viewed and/or
p:rinted in FERC's Public Reference Room, where RIMS, CIPS, and the FERC
Website are available. User assistance is also available.

L: st of Subjects
1¢ CFR. Part 270

Natural gas, Price controls, Reccrd and recordkeeping regquirements.
1t CFR Part 375

Authecrity delegations (Government agencies), Seals and insignia,
Sinshine Act.

1¢ CFR Part 381

Natural gas, Reporting and recordkeeping requirements.
By the Commission.

Linwood A. Watson, Jr.,
RActing Secretary.

In consideration of the foregoing, the Commission amends Chapter I,
Title 18, of the Code of Federal Regulations, as follows:

1. The heading of Subchapter H is revised and part 270 is adced to
read as follows:
Stbchapter H--Procedures Governing Determinations for Tax Credit
Purposes

P2RT 270--DETERMINATION PROCEDURES

Subpart A--General Definitions
Sec
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270.101 Genera. definitions
S ibpart B--Determinations by Jurisdictional Agencies
270.201 Applicability

210,202 Definition of determination
210.203 Deterrinations by jurisdiczional agencies
270.204 Notice to the Ccmmission

Sabpart C--Requirements for Filing with Jurisdictional Agencies
2710.301 General requirements

2710.302 Occluded natural gas produced from coal seamnms

210.303 Natural gas produced from Devonian shale

210.304 Tight formation gas

270.305 Determination of tight formation areas

210.306 Devonian shale wells in Michigan

Sabpart D--Identification of State and Federal Jurisdictional Agencies
2710.401 Jurisdictional agency

S ibpart E--Commission Review of Jurisdictional Agency Determinations
270.501 Publication of notice from jurisdictional agency

270.502 Commission review of final determinaticns

270.503 Protests to the Commissicn

270.504 Contents of protests to the Commission

27C.505 Procedure for reopening determinations

270.506 Confidentiality

Authority: 15 U.S.C. 717-717w, 3301 et. seq.; 42 U.S.C. 7101 et
seqg.; EO 12009, 3 CFR 1978 Comp., p. 142.

Siukpart A--General Definitions

Sec. 270.101  General definitions.

{a) NGPA definitions. Terms defined in the Natural Gas Policy Act
o 1978 (NGPA) will have the same meaning for purposes of this
stkbchapter as they have under the NGPA, unless further defined in this
stbchapter.

(b) Subchapter H definitions. For purposes of this part:

(1) NGPA means the Natural Gas Pcolicy Act of 1978.

(2) Surface location means the point on the Earth's surface from
which drilling of a well 1s commencec except that in the case of a well
drilled in permanent surface waters, =~ "the Earth's surface'' means the
me an elevation of the surface of the water.

(3) Jurisdictional agency means the state or federal agency
icentified in Sec. 270.401.

(4) Tight formation gas means natural gas that a Jurisdictional
acency has determined to be produced from a designated tight formation.

(5) Designated tight formation means the portion of a natural gas
bearing formation that was:

(1) Desigrated as a tight formation by the Commission, pursuant to
sectior: 501 of the NGPA, or

(i1i1) Determined to be a tight formation pursuant to section 503 of
thte NGPA.

(6) Occluced natural gas produced from ccal seams means naturally
occurring natural gas released from entrapment from the fractures,
pcres and bedding planes of coal seams.

[ [Page 45866]]

{7) Natural gas produced from Devonian shale means natural gas
produced from fractures, micropores and bedding planes of shales
deposited during the Paleozoic Devonian Period.

(8) Shales deposited during the Paleozoic Devonian Period car be
defined as either:

{i) The gross Devonian age stratigraphic interval enccunterec by a
well bcre, at least 95 percent of which has a gamma ray index of 0.7 or
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greater; or

(i1} One cortinuous interval within the gross Devonian age
s:ratigraphic interval, encountered by a well bore, as long as at least
95 percent of the selected Devonian shale interval has a gamma ray
iidex of 0.7 or greater (but 1f the interval selected is more thar 200
f:et tnick, the bottom and top 100 foot pcrtions must meet the five
p:rcent test independently).

(9) Gamma ray index means when measuring the Devonian age
s:ratigraphic interval, the gamma ray index at any point is to e
cilculated by dividing the gamma ray log value at that point by the
gimma log value at the shale base line established over the entire
D:vonian age interval penetrated by the well bore.

(10) Mcf means one thousand cubic feet of natural gas at 60 degrees
Fahrenhelt under a pressure equivalent to that of 30.00 inches of
mercury at 32 degrees Fahrenheit, under standard gravitational force
(280.665 centimeters per second squared).

{11) Data well means a well for which permeability and/or pre-
s-imulation production rate data are available for a pay section in the
formation for which a tight formation designation is being sought.

Subpart B--Determinations by Jurisdictional Agencies

Sec. 270.201 Applicability.

(a; This part applies to determinations of jurisdictional agencies
for tight formation gas, occluded natural gas produced from coal seams,
and natural gas produced from Devoniazn shale that is produced through:

{1, A well the surface drilling cf which began after Decenwoer 31,
1479, but before January 1, 1983;

(2, A recompletion commenced after January 1, 1993, in a well the
surface drilling of which begen after December 31, 1979, but before
Jenuary 1, 1993; or

{3) A recomnpletion commenced after December 31, 1979, but before
Jinuary 1, 1993, where such gas coulcd not have bkeen produced from any
completion location in existerce in the well bore before January 1,
19380.

(b) This part also applies to determinations of jurisdicticnal
acencies that designate a formation, or portion thereof, as a tight
fcrmation.

Sec. 270.202 Definition of determination.

For purposes of this subpart, a determination has been made by a
jirisdictional agency when such determination is administratively final
be fore such agency.

Sec. 270.203 Dexterminations by jurisdictional agencies.

A jurisdictional agency must make determinations to which this part
arpliec in accordance with procedures applicable to it under the law of
its jurisdiction for making such determinations or for making
ccmparable determinations.

Sec. 270.204 Notice to the Commission.

Within 15 davs after making a determination under this part, the
jurisdictional agency must give written notice of the determination to
tke Commission. The notice must include the following:

{a) A list of all participants in the proceeding as well as any
versons who subm_tted or who sought an opportunity to submit written
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comments (whether or not such persons participated in the prcceeding);

(b) A statement indicating whether the matter was cpposed before
the jurisdictional agency;

‘c) A copy of the application together with a copy or description
of all other materials upon which the jurisdictional agency relied in
tie course of making the determinaticn, together with any information
wiich may be inconsistent with the determination.

(d) An explanatory statement, including appropriate factual
firdings and references, which is sufficient to enable a person
e<amining the nctice to ascertain the basis for the determination
without reference to information or data not contained in the notice.

Sibpart C--Requirements for Filings With Jurisdictional Agencies

Szc. 273.301 General requirements.

{a) An application for determination may be filed with the
jarisdictional agency and signed by any person the jurisdicticrnal
ajency designates as eligible to meke filings with respect to the well
for which the application is nade.

(b} The documents required by this subpart are the minimum required
i1 support of a request for a determination. The jurisdictional agency
miy require additional support as it deems appropriate, and may more
srecifically identify the documents indicated as the minimum reguired.

{c) Each applicant must pay the fee prescribed in Sec. 381.401 of
tils chapter. The applicant will be billed annually by the Commission
for each jurisdictional agency determination received by the
Commission. The applicant must submit the fee, or petition for waiver
pirsuant to Sec. 381.106 of this chapter, within 30 days following the
b.1lling date.

Scee. 270.302 Occluded natural gas produced from coal seamrs.

A perscn seeking a determination that natural gas is cccluded
na-ural gas produced from coal seams must file an appliication with the
jurisdictional agency which contains the following items:

(a) FERC Form No. 121;

(by All well completion reports.

(¢} A radiocactivity, electric or other log which will defire the
coal seams.

(di Evidence to establish that the natural gas was producad “rom a
coal seam;

(e; & statement by the applicant, under ocath, that gas is produced
f:rom a coal seam through:

(1) (i) A well the surface drillirg of which began after Dscenber
37, 1979, but before January 1, 1893;

(ii) A recompletion commerced after January 1, 1993, in a well the
surface drilling of which began after December 31, 1979, but before
Jenuary 1, 1993; or

(i1i) A recompletion that was commenced after December 31, 1979 but
be:fore January 1, 1993, where such gas could not have been produced
frecm any completion location in existence in the well bore before
Jenuary 1, 1980; and

(2) The applicant has no knowledge of any information not described
ir. the application which is inconsistent with his conclusion.

Sec. 270.303 Natural gas produced from Devonian shale.
A person seeking a determination that natural gas is produced from

Devonian shale shall file an application with the jurisdictioral agency
wlich contains the following items:
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(a) FERC Form No. 121;

{b) All well completion reports;

(c) A gamma ray log with superimposed indications of the shale base
line and the gamma ray index of 0.7 over the Devonian age stratigraphic
sz2ction designated pursuart to Sec. 270.101(b) (8);

(d) A reference to a standard stratigraphic chart or text
establishing that the producing interval is a shale of Devonian age;
aid
) A sworn statement:

(e
(1) Calculating the percentage cof footage of the producing interval
wiich

[[Page 45867]]

i35 not Devonian shale as indicated by a Gamma ray index of less than
0.7;

(2) Demonstrating that the percentage of potentialiy disqualifying
non-shale footage for the stratigraphic section selected is equal to or
l:ss than 5 percent of the Devonian stratigraphic age interval
d:signated pursuant to Sec. 270.101 (b) (7);

(3) Attesting that the natural gas is being produced from LCevenian
shale —hrough:

(1) A well the surface drilling of which began after December 31,
1379, but before January 1, 1983;

{(ii) A recompletion commenced after January 1, 1993, in a well the
suarface drilling of which began after December 31, 1979, but before
January 1, 1893; or

{iii) A recompletion that was commenced after December 31, 1379 but
pefore January 1, 1993, where such gas could not have been produced
firom any completion location in existence in the well bore before
January 1, 1980; and

(47 Attesting that the applicant has no knowledge of any
information not described in the application which is inconsistent with
h:.s conclusion.

Sec. 270.304 Tight formation gas.

A person seeking a determination that natural gas is tight
formation gas must file with the jurisdicticnal agency an application
wt.ich contains the fcllowing items:

(a) FERC Form No. 121;

(b) All well completion reports;

{(c) A map that identifies the surface location of the well and the
cempletion location in the well in the designated tight formazion,
along with the gsographic boundaries of the designated tight formation,
or a location plat identifying the surface location of the well and the
ccmpletion location in the designated tight formation, along with a
list of the tract (or tracts) of land that comprise the designated
tight formation;

(d) A complete copy of the well log, including the log heading
icentifying the designated tight formation stratigraphically; and

(e) A statement by the applicant, under oath, that:

(1) The natural gas 1is pbeing produced from a designated tight
fcrmation through:

(1) A well the surface drilling cf which began after December 31,
1¢79, but before January 1, 1993;

(11) A recompletion commenced after January 1, 1993, in a well the
strface drilling of which began after December 31, 1979, but before
Jenuary 1, 1993; or

(iii) Thrcugh a recompletion that was commenced after Decemnber 31,
1€79 but before January 1, 1993, where such gas could not have bseen
produced from any completion location in existence in the well bore
before January 1, 1980; and
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{2) The applicant has no knowledge of any information not described
i1 the application which is inconsistent with his conclusion.

Sz:c. 270.305 Determination oI tight formation areas.

{a) General requirement. A jurisdictional agency determination
d:signating a portion of a formation as a tight formation must e made
i1 the form and manner prescribed in this subpart.

(b} Guidelines for designating tight formations. A Jjurisdictional
ajency determinaticn designating a portion of a formation as a tight
formation must be made in accordance with the following guidelines:

(1} Within the geographic boundaries of the portion of the
formation being recommended for tight formation designation, the
estimated in situ gas permeability, throughout the pay section, is
epected to be 0.1 millidarcy (md) or less. The expected in situ
permeability is to be determined through an arithmetic mean averaging
o the known permeabilities obtained from the wells that penetrate, and
have a pay section in, such portion of such formation.

(2) Within the geographic boundaries of the portion of the
formation being recommended for tight formation designation, the
s:abilized production rate of natural gas, against atmospheric
p:essure, of wells completed for production in such portion of such
formation, without stimulation, is not expected to exceed the
p:cduction rate determined in accordance with the table in this
paragraph (b) (2). Such expected stabilized, pre-stimulation production
rate is to be determined through an arithmetic mean averaging of the
known stabilized, pre-stimulation production rates obtained from the
we:lls that penetrate, and have a pay section in, such portion of such
formation.

. f the average depth to the top of the formation (in The maximum
feet) allowable
—————————————————————————————————————————————————————— production rate
of nazural gas
but does not (in Mcf per day)
exceeds—- exceed-—- = —ommmmmmm—eme——— o

ST 1,000 44
1,000 ot e e 1,500 51
1,500 ot et e 2,000 59
2,000 0t e 2,500 68
2,500 . e 3,000 79
3,000 e e 3,500 91
3,500 e e 4,000 105
4,000 0 o 4,500 122
4,500 o e 5,000 141
5,000 ¢ e e e 5,500 163
5,500 e e e e e e 6,000 188
6,000 et et et e 6,500 217
6,500 . ot e 7,000 251
T,000 . o et e 7,500 290
7,500 e e 8,000 336
8,000 ¢ e et e e 8,500 388
8,500t e 9, 000 449
9,000 0t et e 9,500 519
0,500 0t et e 10,000 600
10, 000w e e e e e e e 10,500 693
10,300 et e e e 11,000 802
11,000 o e e 11,500 927
11,500 e e e 12,000 1,071
12, 000 e 2,500 1,238
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12,500, ... e 13,000 1,432
13,000, . . i e e e 13,500 1,655
13,500, . e 14,000 1,913
11,000, .. e 24,5C0 2,212
11,500, i e e S 15,000 2,557

(c) Notice to the Commisszon. Any jurisdictional agency making a
d:termination that a formation, or portion thereof, qualifies as a
t .ght formation will provide timely notice, in writing, of such
d:termination, to the Commission. Such notice shall include the
following to substantiate the jurisdictional agency's findings:

(1) Geological and geographical descriptions of the formation, or
portion thereof, which is determined to qualify as a tight formazion;
and (2)

Geological and engineering data to support the determination,
including (but not limited to):

(i) A map of the area for which a tight formatiorn determination is
being sought that clearly locates and identifies all data wells and all
d:iy holes that penetrate the subject formation and all wells that are
currently producing from the subject formation.

(ii) A well-by-well table of each in situ permeability value (in
m:.llidarcies), pre-stimulation stabilized production rate (in Mcf per
day), and depth to the top of the formation (in feet) for each well,
and the arithmetic mean of each set of data.

(iii) For any data that the jurisdictional agency excludes from the
above calculations, a statement explaining why the data was exciuded.

(iv) The underlying well test, well logs, cross-sections, or other
dita sources, and all calculations performed to derive the formation
“ops, permeability values, and pre-stimulation stabilized production
rites shown in the well-by-well table.

(v) Any other information that the jurisdictional agency deens
relevant and/cr that the jurisdictional agency relied upon in making
its determination.

Sec. 270.306 Devonian shale wells in Michigan.

A person seeking a determination that natural gas is being produced
from the Devonian Age Antrim shale in Michigan shall file an
ayplication that contains the following items:

(a) FERC Form No. 121;

(b) All well completion reports;

(c) A gamma ray log from the closest available well bore (producing
or dry hole) that is within a one mile radius of the well for which a
determination is sought, with superimposed indications of:

(1} The shale base line and the gamma ray index of 0.7 over the
Devonian age stratigraphic section penetrated by the well bore; and

(2) The boundary between the Antrim shale and the overlying
fcrmation (Berea Sandstone, Ellsworth, Bedford, or Sunbury shales, or
tteir equivalents);

(d) A location plat showing the well for which the determination is
scught and the well for which a gamma ray log has been filed;

(e) A mud log from the well for which the determination is scught,
with a detailed description of samples taken from 10-foot, or less,
irtervals through-out the Devonian age stratigraphic secticn penetrated
by the well bore;

(f) A drilier's log, or similar report, from the well for wnhich the
determination 1s sought, indicating the general characteristics of the
strata penetrated and the corresponding depths at which they are
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ecountered throughout the Devonian age stratigraphic section
p:netrated by the well bore;

(g) A reference to a standard stratigraphic chart or tex:
establishing that the producing interval is a shale of Devoniar age;
aad

(h}y A sworn statement:

(1) Calculating the percentage of footage of the producing iaterval
{>r the Antrim Shale in the event the well is a dry hole) in the well
for which a gamma ray log was submitted which is not Devonian shall as
indicated by a gamma ray index of less than 0.7;

(2} Demonstrating that the percentage of potentially disqualifying
non-shale footage for the Devonian age stratigraphic section penetrated
b7 the well bore for which the submitted gamma ray log is equal to or
less than 5 percent;

(3) Attesting that the natural gas 1s being produced from the
Dovonian Age Antrim shale through:

(1} A well the surface drilling of which began after December 31,
1379, but before January 1, 1993;

(11) A recompletion commenced after January 1, 1993, in a well the
surface drilling of which began after December 31, 1979, but before
January 1, 1993; or

(iii) A recompletion that was commenced after December 31, 1979 but
before January 1, 1993, where such gas could not have been produced
frrom any completion location in existence in the well bore before
January 1, 1980 and

{4) Attesting the applicant has no knowledge of any information not
described in the apoplication which is inconsistent with his conclusion.

Subpart D--Identification of State and Federal Jurisdictional
Agencies

Sec. 270.401 Jurisdictional agency.

(a) Definition. With respect to a well the surface location of
wtich is on lands within the koundaries of a State (including Federal
léends and offshore State lands), ~“jurisdictional agency'' means the
Federal or State agency having regulatory jurisdiction with respect to
tte production of natural gas.

(b) The jurisdictional agency for wells located on Federal lands in
e:ch state are:

(1) Alabama--Chief, Branch of Resocurces, Planning & Protection,
Bireau of Land Management, Eastern States Office (931}, 7450 Boston
Bculevard, Springfield, VA 22153.

(2) (1) Alaska, Anchorage Field Office--Assistant District Manager
fcr Mineral Resources, Bureau of Land Management, 6831 Abbott Loop
Rcad, Anchorage, AK 98507.

{(ii) Alaska, Northern Field Office--Assistant District Manager for
Mineral Resocurces, Bureau of Land Management, 1150 University Avenue,
Feirbarks, AK 99709.

(3) (1) Arizona, except for the Navaho and Hopi Indian
Reservations—-Deputy State Director for Mineral Resources, Bureau of
Leznd Management, PO Box 555, Phoenix, AZ 85000-0555.

(ii) Arizona, Navaho and Hopi Indian Reservations—--District
Menager, Bureau of Land Management, Albugquerque District Cffice (NGPA),
45 Montano Rcad, NE., Albuquerque, NM 87107.

{4} Arkansas--Chief, Branch of Resocurces, Planning & Protection,

[[Page 45869]]
Bursau of Land Management, Eastern States Cffice (931), 7450 Roston
Bculevard, Springfield, VA 22153.

(5) California, except Naval Petrcleum Reserve No. 1 (Elx Hills)
and No. 2 {(Buena Vista)--Chief, Branch of Fluid and Solid Minerals,
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Rureau of Land Management, Divisior of Mineral Resources (C-9%Z0), 2800
Cottage Way, Suilte W-1834, Sacramento, CA 95825,

(6) Colorado--Deputy State Director for Resource Services, Bureau
of Land Management, Colorado 3tate Office (C0-930), 2850 Youngfield
Street, Lakewcod, CO 80215.

(7) Florida and Georgia--Chief, Branch of Resources, Planning &
Protection, Bureau of Land Management, FEastern States Office (931),
7450 Boston Boulevard, Springfield, VA 22153.

(8) Idaho--Deputy State Director Resources and Science, Bureau of
Land Management, Idaho State Office (931), 1387 Vinrell Way, Bocise, ID
83709.

(9) Illinois, Indiana, and Icwa--Chief, Branch of Resources,
Planning & Protection, Bureau of Land Management, Eastern States Office
(331), 7450 Boston Boulevard, Springfield, VA 22153.

(10) Kansas--Deputy State Director for Resource Services, Bureau of
Land Management, Colorado State Office (C0-831), 2850 Youngfield
S:ireet, Lakewooc, CO 8021%t.

(11) Kentucky, Louisiana, Maryland, Michigan, Mississippi, and
Missouri--Chief, Branch of Resources, Planning & Protection, 2ur=aua of
Lind Management, Eastern States Office (931), 7450 Boston Boulevard,
Soringfield, VA 22153.

(12) Montana--Chief, Branch cf Fluid and Solid Minerals, Bureau of
Laind Management, Division of Mineral Resources, PO Box 36800, Billings,
M[ 59107.

(13) Nebraska--Chief, Branch of Resources, Planning & Prozection,
Bireau of Land Management, Eastern States Office (931), 7450 Boszton
Boulevard, Springfield, VA 22153.

(14) Nevada--State Director, Bureau of Land Management, Nevada
S:ate Office (NV-92000), PO Box 12000, Reno, NV 8952C.

(15) (1) New Mexico, Northern New Mexico--Field Office Manager,
Bireau of Land Management, Albuquerque Field Office (NGPR), 435 Montano
Road, NE., Albuqguerque, NM 87107.

(ii1) New Mexico, Southern New Mexico--Field Office Manager, Bureau
o Land Management, Roswell Field Cffice (NGPA), 29C9 West Second
S:reet, Roswell, NM 88201.

(16) New York and North Carolina--Chief, Branch of Resources,

P _anning & Protection, Bureau of Land Management, Eastern States Office
(331), 7450 Boston Boulevard, Springfield, VA 22153.

(17) North Dakota--Chief, Branch of Fluid Minerals, Bureau ¢ Land
Minagement, Division of Mineral Resources, PO Box 36800, Billings, MT
59107.

(18) Ohio--Chief, Branch of Resources, Planning
Bureau of Land Management, Eastern States Office (93
Boulevard, Springfield, VA 22153.

(19) {i) Oklahoma, except the Osage Reservation--Field Office
Manager, Bureau of Land Management, Tulsa Field Office (NGPA), 7906
East 33rd Street, Suite 101, Tulsa, OK 74145.

(1i1) Oklahoma, the Osage EReservation only--Superintendent, Osage
Indian Agency, Bureau of Indien Affairs, U. S. Department of the
Interior, Pawhuska, OK 74056,

(20) Oregon--Deputy State Director, Planning, Use, and Prctection,
Bireau of Land Management, Oregon State Office, PO Box 2965, Portland,
OI. 97208.

(21) Pennsylvania and South Carolina--Chief, Branch of Resources,
P. anning & Protection, Bureau of Land Management, Eastern States Office
(¢31), 7450 Boston Boulevard, Springfield, VA 22153.

(22) South Dakota--Chief, Branch of Fluid Minerals, Bureau of Land
Mé¢ nagement, Division of Mineral Resources, PO Box 36800 Billings, MT
5¢107.

(23) Tennessee--Chief, Branch of Resources, Planning & Protection,
Bireau of Land Management, Eastern States Office (931), 745C Boston
Bculevard, Springfield, VA 22153.

(24} (i) Texas, east of the 100th Meridian--Field Cffice Manager,
Bireau cf Lanc Management, Tulsa Field Office (NGPA), 7906 East 33rd

& Protection,
1), 7450 Boston
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Street, Suite 101, Tulsa, OK 74145.

{ii) Texas, west of the 100th Meridian--Field Office Manager,
Bareau of Land Management, Roswell Field Office (NGPA), 2909 West
S=cond Street, Roswell, NM 88201.

(25) (1) Utah, except for the Navajo and Hopi Indian Reservations--
Dzputy State Director for Natural Resources, Bureau cf Land Management,
Utah State Office (U-930), 324 South State Street, Suite 301, Salt Lake
City, UT 84111.

{ii) Utah, the Navajo and Hopi Indian Reservations only--Field
Cffice Manager, Bureau of Land Management, Albuquerque Field Office
(NGPA), 435 Montano Road, NE., Albuquergue, NM 87107.

{26) Virginia--Chief, Branch of Resources, Planning & Protection,
Bareau of Land Management, Eastern States Office (931), 7450 Boston
Boulevard, Springfield, VA 22153.

(27) Washington--Deputy State Director for Mineral Resources,
Bireau of Land Management, Oregon State Office, PO Box 2965, Portland,
Ox 97208.

(28) West Virginia--Chief, Branch of Resources, Planning &
Protection, Bureau of Land Management, Eastern States Office (931),
7450 Boston Boulevard, Springfield, VA 22153.

(29) (i) Wyoming, excluding Naval Petroleum Reserve No. 3 (Teapot
Dome) Casper Field Office--Field Office Manager, Bureau of Land
Management, 1701 East E Street, Casper, WY 82601.

(ii) Rawlins Field Office--Field Office Manager, Bureau of Land
Management, PO Box 2407, Rawlins, WY 82301.

(iii) Rock Springs Field Office--Field Office Manager, Bureau of
Land Management, 280 Highway 191 North, Rock Springs, WY 82901.

(iv) Worland Field Office--Field Office Manager, Bureau of Land
Management, PO Box 119, Worland, WY 82401.

(c) The jurisdictional agency for wells located on Other lands in
each state are:

(1) Alabama--State Cil and Gas Board, 420 Hackberry Lane, P O Box
859999, Tuscaloosa, AL 35486-9780.

{(2) Alaska--Department of Natural Resources, Cil & Gas Division,
550 West 7th Avenue, Anchorage, AK 99501.

{3) Arizona--0il and Gas Conservation Commission, 416 West Congress
S-reet, Suite 100, Tucson, AZ 85701

(4) Arkansas--0i1il & Gas Commission, PO Box 1472, ELl Dorado, AR
71730-1472.

(5} California--Department. of Conservation, Division of 0Oil & Gas,
8J)1 K Street, MS24-01, Sacramento, CA 95814.

{6} Colorado--0il & Gas Conservation Commission, 1120 Lincoln,
Siite 801, Denver, CO 80203.

(7) Florida--Administrator 0il and Gas, Bureau of Geology,
Dapartment of Natural Rescurces, 903 West Tennessee Street,
Tillahassee, FL 32304.

(8) Georgla--Department of Natural Resources, Geologic & Water
Rzsources Division, 19 Martin Luther King Drive, SW, Atlanta, GA 30334.
(9) Idaho--Idaho Public Utilities Commission, Statehouse Mail,

Borise, ID 83720.

(10) Illinois--Department of Natural Resources, 01l & Gas Division,
524 South 2Z2nd Street, Springfield, IL 62701.

(11) Indiana--Department of Natural Resources, 0il & Gas [Civision,
432 West Washington Street, Room 256 Indianapolis, IN 46204.

(12) Kansas--Kansas Corporation Commission, Finney State Cffice

[[Page 45870]]

Biilding, 130 Scuth Market, Room 2078, Wichita, KS 67202-3802.

(13) Kentucky--Public Service Commission, 211 Sower Blvd., FO Box
6515, Frankfort, KY 40602-0615.

(14) Louisiana--Department of Natural Resources, Office of
Coyniservation, PO Box 94275, Baton Fouge, LA 70804.

(15} Maryland--Department of Natura. Resources, Tawes State Office
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Biilding., Annapolis, MD 21404.

(16) Michigan—--Department of Envircnmental Quality, Geological
Sirvey Division, Hollister Building, PO Box 30473, Lansing MI 48909.

{17) Mississippi--State Oil & Gas Board, 500 Graymont Avenue, Suite
E. Jackson, MS 39202.

(18) Missouri--Department of Natural Resources Geology and Survey
Division, PO Box 250, 111 Fairgrounds Road, Rolla, MO 65402.

(19) Montana--Department of Natural Resources and 0il and Gas
Conservation Division, 2535 St. John's Avenue, Billings, MT 59102.

(20) Nebraska--0il & Gas Conservation Commission, Box 399, Sidney,
Nz 69162.

(21) Nevada--Department of Consexvation and Natural Resources,
Division of Mineral Resources, Capitol Complex, 201 S. Fall Street,
Carson City, NV 898710.

(22) New Mexico--Department of Energy and Minerals and Natural
Rasources, 0il Conservation Divisicn, 2040 S. Pacheco Street, Sante Fe,
N4 87505.

(23) New York--New York State Department of Environmental
Conservation, Division of Mineral Resources, Bureau of 0il and Gas
R=gulation, 50 Wolf Road, Albany, NY 12233-6500.

(24) North Carolina--Department of Natural Resources and Community
D:velooment, 512 North Salisbury Street, Raleigh, NC 27611.

(25) North Dakota--Inaustrial Commission, State Capitol, 600 East
Borulevard Avenue, Department 405, Bismarck, ND 58505.

(26) Ohio--Department of Natural Resources, Division of 0il and Gas
4383 Fountain Scquare Drive, Columbus, OH 43224-1362.

(27) Oklahoma---Corporation Commission, 300 Jim Thorpe Building, PO
Box 52200-2000, Oklahoma City, OK 73152-2000.

(23) Oregon--Department of Geoclogy & Mineral Industries, 800 N.E.
O-egon Street, #28 Portland, OR 972332.

(29) Pennsylvania °~  Department of Conservation and Natural
R:sources, PO Box 8767, Harrisburg, PA 17105-8767.

(30) South Caroclina--South Carolina Public Service Commission, PO
Drawer 11649, Cclumbia, SC 29211.

(31) South Dakota--0il and Gas Supervisor, Department of
Eivironment and Natural Resources, 2050 West Main, Suite 1, Rapid City,
Sy 57702.

{32) Tennessee--0ffice of Conservation, Division of Geology, 401
Chaurch Street, Nashville, TN 37243.

(33) Texas--Railroad Commissior 01l and Gas Division, 1701 North
Congress Avenue, PO Box 12967, Austin, TX 78711-2%967.

(34) Utah---Department of Natural Resources, Division of 0il, Gas
and Mining, PO Box 145801 West North Temple, Suite 1210, Salt Lake
C.ty, UT 84114-5801.

(35) Virginia--Department of Mines, Minerals & Energy, Division of
Gias and 0il, PO Box 1416, Abingdon, VA 24210.

(36) Washington--Department of Natural Resources, Geology and Zarth
Resources Division, PO Box 47001, Clympia, WA 98504.

(37) West Virginia---Division of Environmental Protection, Office
oI 011 and Gas, #10 McJunkin Road, Nitro, WV 25143-2506.

(d) Federal lands. For purposes of this section, Federal lands
means:

(1) All lands leased under:

(1) The Mineral Lands Leasing Act, as amended, 30 U.S.C. 181 et
seqg.; and

(ii) The Mineral Leasing ZAct fcr Acquired Lands, as amended, 30
U S.C. 351 et seq.; and

(2) All Indian lands which are under the supervision of the United
S-.ates Geological Survey or any successor federal agency (30 CFR part
2.21); and

(3) All Indian lands which are under the supervision of the Osage
Iniaian Agency, Bureau of Indian Affairs, U.S. Department of the
Interior.

(e) Divided-interest leases. Unless an agreement under this
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Biilding., Annapolis, MD 21404.

(16) Michigan—--Department of Envircnmental Quality, Geolcgical
Sirvey Division, Hollister Building, PO Box 30473, Lansing MI 48909.

(17) Mississippi--State 01l & Gas Board, 500 Graymont Avenue, Suite
E, Jackson, MS 39202.

{18) Missouri--Department of Natural Resources Geology and Survey
Division, PO Box 250, 111 Fairgrcunds Road, Rolla, MO 6540Z7.

(19) Montana--Department of Natural Resources and 0il and Gas
Conservation Division, 2535 St. John's Avenue, Billings, MT 59102.

(20) Nebraska--0il & Gas Conservation Commission, Box 399, Sidney,
Nz 69162.

(21) Nevada--Department of Conservation and Natural Resources,
Division of Mineral Resources, Capitol Complex, 201 S. Fall Street,
Carson City, NV 88710.

(22) New Mexico--Department of Energy and Minerals and Natural
Ra:sources, 0Oil Conservation Division, 2040 S. Pacheco Street, Sante Fe,
N4 87505,

(23) New York--New York State Department of Environmental
Conservation, Division of Mineral Resources, Bureau c¢f 0il and Gas
R:gulation, 50 Wolf Rocad, Albany, NY 12233-6500.

(24} North Carolina--Cepartment of Natural Rescurces and Community
D:velopment, 512 North Salisbury Street, Raleigh, NC 27611.

(25) North Dakota--Industrial Commission, State Capitol, 600 East
Brulevard Avenue, Department 405, Rismarck, ND 58505.

(26) Ohio--Department of Natural Resources, Division of 0il and Gas
4383 Fountain Square Drive, Columbus, OH 43224-1362.

(27) Oklahoma---Corporation Commission, 300 Jim Thorpe Building, PO
Box 52000-2000, Oklahoma City, OK 73152-2000.

(28) Oregon--Department of Geology & Mineral Industries, 800 N.E.
Osegon Street, #28 Portland, OR 972332.

(29) Pennsylvania °~° Department of Conservation and Natural
Rasources, PO Box 8767, Harrisburg, PA 17105-8767.

{30) South Carclina--South Carclina Public Service Commission, PO
Dirawer 11649, Columbia, SC 29211.

(31) South Dakota--0il and Gas Supervisor, Department of
Environment and Natural Rescurces, 2050 West Main, Suite 1, Rapid City,
Sbh 57702.

(32) Tennessee--0Office of Conservation, Division of Geology, 401
Church Street, Nashville, TN 37243.

(33) Texas--Ralilrocad Commission 0Oil and Gas Division, 1701 North
Cungress Avenue, PO Box 12967, Austin, TX 78711-2967.

(34) Utah---Department of Natural Resources, Division of 0il, Gas
and Mining, PO Box 145801 West North Temple, Suite 1210, Salt Lake
C:ty, UT 84114-5801.

(35) Virginia--Department of Mines, Minerals & Energy, Division of
G:s and 0il, PO Box 1416, Abingdon, VA 24210.

(36) Washington--Department of Natural Resources, Geology and Earth
R¢ sources Division, PO Box 47001, Olympia, WA 98504.

(37) West Virginia---Division of Environmental Protection, Office
o1 0il and Gas, #10 McJunkin Road, Nitro, WV 25143-2506.

(d} Federal lands. For purposes of this section, Federal lands
Me ans:

(1) All lands leased underx:

(i) The Mineral Lands Leasing Act, as amended, 30 U.S.C. 181 et
seq.; and

(ii) The Mineral Leasing Act for Acquired Lands, as amended, 30
U.S5.C. 351 et seqg.; and

{2} A1l Indian lands which are under the supervision of the United
States Geological Survey or any successor federal agency (30 CFR part
221); and

(3) All Indian lands which are under the supervision of the Osage
Irdian Agency, Bureau of Indian Affairs, U.S. Department of the
Irtericr.

{e) Divided-interest leases. Unless an agreement under this
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paragraph provides otherwise, where a well is located on a divided-
interest lease involving Federal {or Indian) and private (or 3State)
oanership:

(1) The Federal jurisdictional agency will make the determination
wnere the majority lease interest s Fsderal (or Indian);

(2) The State jurisdictional agency will make the determination
wnere the majority lease interest is private (or State); and

(3) The State jurisdictional agency will make the determination
wnaere the lease is divided equally.

(f) Drilling units. Unless an agreement under paragraph (e} of this
sz2ction provides otherwise, wnhere a drilling unit is drained by two or
more wells, the Federal jurisdictional agency will make the
dztermination if the completion location of the well in question is
located on a Federal (or Indian) lease, and the State jurisdictional
ayency will make the determination if the completion location of the
w21l in question is located on a private (or State) lease.

(g) Agreements. If a jurisdictional agency that has jurisdiction
over Federal lands enters into an agreement with a Jurisdicticnal
ajyency that has Jjurisdiction over State lands that either authorizes
t1e State jurisdictional agency to make determinations for wells
located on Federal lands or the Federal agency to make determinations
for wells located on State lands, such agreement shall be filed with
tie Commission. Upon the filing of such an agreement, the agency so
aithorized will be considered to be the jurisdictional agency for wells
o1 the lands subject to the agreement.

Sibpart E--Commission Review of Jurisdictional Agency
Dzterminations

Sz2c. 270.501 Publication of notice from jurisdictional agency.

(a) Upon receipt of a notice of determination by a jurisdictional
ajency under Sec. 270.204, the Commission will send an acknowledgment
t> the applicant and will post acknowledgment in the Commissicn's
Piblic Reference Room and on the Commission's web site. Another source
o7 the information is the Commission's copy contractor, RVJ
I1ternational, Inc. RVJ Internatioral, Inc. 1s located in the Public
R:ference Room at 888 First Street, NE., Washington, DC 20426.

(b) The acknowledgment will cortain the following:

(1) The date on which the jurisdictional agency notice was
riceived;

(2) Certain information contained in FERC Form No. 121;

(3) A statement that the application and a copy or description of
o:her materials in the record on which such determination was made is
arailable for inspection, except to the extent the material is treated
5 confidential under Sec. 270.506, at the offices of the Commission;
and

o

(4) A statement that persons okjecting to the final determination
may, in accordance with this subpart, file a protest with the
Commission within 20 days after the date that notice of receipt of a
determination is issued by the Commission pursuant to this section.

Sec. 270.502 Commission review of final determinations.

(a) Review by Commission. Except as provided in paragraphs (b), (c)
and (dj
[ Page 45871];

0" this section, a determination submitted to the Commission by a
Jurisdictional agency will become firal 45 days after the date on which
the Cormmission received notice of the determination, unless within the
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45 day period, the Commission:

(1) Makes a preliminary finding that:

(1) The determination is noct supported by subkstantial evidence in
tie record on which the determination was made; or

(ii) The determination is not consistent with information which 1is
contalined in the public records of the Commission and which was not
part of the record on which the jurisdictional agency made the
d:termination, and

(2) Issues written notice of such preliminary finding, including
t1e reasons therefor. Copies of the written notice will be sent to the
jirisdictional agency that made the determination, %t¢ the persons
iLdentified in the notice under Sec. 270.204 of such determination, and
t> any persons who have filed a protest.

(b) Incomplete notice. Notwithstanding the provisions of paragraph
(1) of this section, the 45-day period for Commission review cf a
d:termination will not begin f:

(1) The notice forwarded to the Commission pursuant tc Sec. 270.2C4
does not contain all the material specified therein; and

(2) The Commission notifies the jurisdictional agency, within 45
diays after the date on which the Commission receives notice of the
determination, that the notice is incomplete.

(c) Withdrawal of ncotice. (1) The jurisdictional agency may
w.thdraw a notice cf determination by giving notice as specified in
paragraph (c) (2) of this section at any time prior to the issuance of a
f.nal order with respect to such determination under paragraphs (g} (1)
and (g) (2) of this section, or at any time prior to the date such
determination becomes final under paragraph (a) or (g) (4) of this
saoction. Such notice must include the jurisdictional agency's reasons
for the withdrawal.

(2) Withdrawal of a notice of determination will take effect at
such time as the jurisdictional agency has notified the Commission, and
thie parties to the proceeding before the agency, of such withdrawal.

(3} Withdrawal of a notice of determination shall nullify such
notice of determination.

(d}) Withdrawal of application. (1) An applicant may withdraw an
application for a determination which is before the Commission by
g:ving notice as specified in paragraph (d) (2) of this section at any
t:me prior to the issuance of a final order with respect to such
determination under paragraphs (g) (1) and (g)(2) of this section, or at
ary time prior to the date such determination becomes final under
p: ragraph (a) or (g)(4) of this section.

(2) Withdrawal of an application will take effect at such tinme as
tle applicant has notified the Commission and the jurisdictional
acency.

(3) Withdrawal of an application will nullify such application and
tle notice of determination on such application.

(e) Public notice. The Commission will publish notice of the
preliminary finding in the Federal Register and will post the notice in
its Public Reference Room. The notice will set forth the reasons for
tfe preliminary finding.

(f) Procedures following notice of preliminary finding. Any state
or federal agency or any person may submit, within 30 days after
icsuance of the preliminary finding, written comments, and request an
ir formal conference with the Commission staff. Any jurisdictional
acency, any state agency and any person receiving notice under
peéragraph (a) {2) of this section may request an informal conferernce
with the Commission staff. All timely requests for conferences will be
granted. Notice of, and permission to attend, such conferences will be
given to persons identified in paragraph (a){2) of this section and to
state or federal agencies or persons who submitted comments under this
peragraph.

(g) Final orders. (1) In any case in which a protest was filed with
the Commission and a preliminary finding was issued, the Commission
will issue a final order within 120 days after issuance of the
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preliminary finding.

(2) In any case in which no prctest was filed with the Ccmmission
aid a preliminary finding was issued, the Commission may issue a final
order within 120 days after issuance of the preliminary finding.

(3) A final order issued under paragraph (g)(l) or (g)(2) of this
saction will either affirm, reverse, or remand the determination of the
jarisdictional agency. Such order will state the specific basis for the
Commission's action. Notice of the issuance of such order will be given
t> the jurisdictional agency, to participants in the proceeding before
t1e Jjurisdictional agency, and to participants in the proceeding before
t1e Commission under paragraph (d) of this section and under
S=:c. 270.503.

{(4) In the event that the Commission fails to issue a final order
within 120 days after issuance of the preliminary finding, the
d:termination of the jurisdictional agency shall become final.

S:c. 270.503 Protests to the Commission.

(a) Who may file. Any person may file a prctest with the Ccmmission
w_th respect to a determination of a jurisdictional agency within 20
days after the date that notice of receipt of a determination is issued
b/ the Commission pursuant to Sec. 270.204.

{b) Grounds. Protests may be based only on the grounds the final
determination is:

(1) Not supported by substantial evidence;

(2) Not consistent with information which is contained in the
onblic records of the Commission and which was not part of the record
on which the determinatiocon was made;

(37 Not consistent with information submitted with the protests for
inclusion in the public records of the Commission, which information
was not part of the record on which the determination was made; or

(4, Not based on an application which complied with the filing
regquirements set forth in this part.

Sec. 270.504 Contents of protests tco the Commission.

Fach protest must include:

(a) An identification of the determination protested;

(b) The name and address of tne person filing the protest;

{c) A statement of whether or noct the person filing the protest
pérticipated in the proceedinc before the jurisdictional agency, and if
nc¢t, the reason for the nonparticipation;

(d) A statement of the effect the determination will have on the
protestor;

(e) A statement of the precise grounds under Sec. 270.503(f) for
tle protest, and all supporting documents or references to any
ir formation relied on which is in the record on which the determination
i¢ based or 1s in or to be inserted in the public files of the
Ccmmission; and

(f) A statement that the protestor has served, in accordance with
Sec. 385.2010 of this chapter, a copy of the protest together with all
stpporting documents on the jurisdictional agency and all persons
listed in the notice of determination filed pursuant to Sec. 270.204.

Sec. 270.505 Procedure for reopening determinations.

(a) Grounds. At any time subsequent tTo the zTime a determiration
becomes final pursuant to this subpart, the Commission, on its own
mction, or in response to a petition filed by any person aggrieved or
acversely affected by the determination, may reopen the determinztion
if it appears that:
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(1) In making the determination, the Commission or the
jirisdictional agency relied on any untrue statement of material fact;
0.

(2} There was omitted a statement of material fact necessary in
‘der to make the statements made not misleading, irn light of the
_rcumstances under which they were made to the jurisdictional agency
the Commission.

(b} Contents of petition. A petition to reopen the determination
oceedings must contain the following information, under ocath:

{1} The name and address of the person filing the petition;

(27 The interest of the petitioner in the outcome of the
determination proceeding;

(3, The statement of material fact that is alleged to be untrue or
onitted;

(4, B statement explaining why the outcome of the determination
proceeding would have been different had the statement or omission not
occurred; and

(5) Copies of all documents relied on by the petitiocner, or
re:ferences to such documents if they are contained in the public files
0" the Commission.

(c) Procedures after reopening. In the event the Commissicon reopens
a determination pursuant to this section it will:

(1) Give notice to the jurisdictional agency and all persons who
piérticipated before both that agency and the Commissior in the
prcceedings resulting in the cdetermination in question;

(2) Permit the jurisdicticnal agency and other persons receiving
notice pursuant to paragraph (c) (1) cf this section to submit whatever
documentary evidence such agercy or persons deem relevant; and

(3) Take such other actionn or hold or cause to be held such
proceedings as it deems necessary or appropriate for a full disclosure
o1 the facts.

(d) Final order of Commission. Within 150 days after issuance of
tte notice under paragraph (c) (1) of this section, the Commission shall
issue a final order. If the Ccmmission finds that the grounds referred
t¢ in paragraph (a) of this section exist, it will vacate the
determination.

O a o

o)

Sec. 270.506 Confidentiality.

(a) Except as provided in paragraph (b) of this section, the
Ccmmission will accord confidential protection to, and not disclose to
tte public, any information submitted by a jurisdictional agency under
Sec. 270.204, if:

(1) The jurisdictional agency, on its own motion or on request of
tre applicant, afforded such information confidential treatment before
tlte jurisdictional agency; and

{2) The agency order or the applicant's request stated grcunds for
ccnfidential treatment which fall within one of the exemptions
descriked in paragraphs (1) through (9) of 5 U.S5.C. 552 (b}.

(b) Upon receipt of a request for disclosure of information treated
as confidential under paragraph (a) of this section, the Commission
will determine in accordance with 5 U.S.C. 552 whether the information
is exempt. 5 U.S.C. 552(b). If it determines the information is not
exempt, the information will be made public. If it determines the
irformation is exempt, the Commission will not make it publiic unless
determines that its conduct of the proceeding to review the
jurisdictional agency determination requires making such information
available to the public cor to particular parties, subject to conditions
(including a protective corder) as the Commission may prescribe. Before
making any information public under this paragraoch, the Commission will

http //frwebgate3.ac.../waisgate.cgi?WAISdocID=9005223245+0+0+0& W AlSaction=retriev

9/12/2000



Page 28 of 31

provids at least 5 days nctice to the person who submittec the
irformation.

PART 375--THE COMMISSION

2. The authcrity citation for part 375 continues to read as
frllows:

Autherity: 5 U.S.C. 551-557; 15 UG.S.C. 717-717w, 3301-3432; 16
U.5.C. 791-825r, 2601-2645; 42 U.s.C. 7101-7352.

3. In Sec. 375.307, paragraph (p) 1s added to read as follows:

S:c. 375.307 Delegation to the Director of the Office of Markets,
Tariffs, and Rates

* * * R *

(pi Take the following actions under the Natural Gas Policy Act of
11378:

{1} Notify jurisdictional agencies within 45 days after the date on
wiiich the Commission receives notice of a determination pursuant to
Scc. 270.502(b) of this chapter that the notice is incomplete under
Sec. 270.204 of this chapter.

(2} Issue preliminary findings under Sec. 270.502(a) (1) of this
chapter.

PART 381--FEES
Sukpart D--Fees Applicable to the Natural Gas Policy Act of 19378

4. The authority citation for part 381 continues to read as

follows:
Authority: 15 U.S5.C. 717-717w; 1€ U.S5.C.791-828c, 2601-2645; 31
U s.C. 9701; 42 U.s.C. 7101-7252; 49 U.s.C. 60502; 49 App. U.5.C. 1-

8.
5. Section 381.401 is added to read as follcws:

Sec. 381.401 Review of jurisdictional agency determinations.
The fee established for review of a jurisdictional agency
de termination is $115. The fee must be submitted in accordance with

stbpart A of this part and Sec. 270.301(c) of this chapter.

Note: The form and appendix that follow will not appear in the
ccde of federal regulations.

Federal Energy Regulatory Commission
Wz shington D.C.

FERC Form-121
£1/2000C)

Fcrm Approved

CrB No. 1902-0033

\

(Expires )
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Aobplication for determination
Gz=neral Instructions

1. Purpose: This form is toc be used to provide basic data on
eich aoplication for a well category determination that is filed
with a Jurisdictional Agency to qualify the natural gas produced
f-om such well as (a) occluded natural gas produced from coal seams,
uider section 107 (c) (3) of the Natural Gas Policy Act of 1978 {15
U.S.C. 3301] (NGPA), (b) natural gas produced from Devonian snale,
uxder section 107(c) (4) of the NGPA, or (c) natural gas produced
from a designated tight formation, under section 107 (c) (5) of the
N3PA, in order to substantiate the eligibility of such natural gas
for a tax credit under Section 29 of the Internal Revenue Code. The
Commission will use this data, together with the other information
contained in the Jurisdictional Agency's notice of determinaticn, to
eraluate whether substantial evidence exists to support the
d:termination.

2. Who must submit: Anyone who files an application with a
Jirisdictional Agency identif:ed under Section 270.401 of the
Commission's Regulations for a well category determination.

3. What and where tc submit: The original of this form, and all
oI the information required by Section 270.302, 270.303, 270.304, or
270.306 of the Commissicon's Regulations must be filed with the
Jirisdictional Agency. The Jurisdictional Agency making a
determination must file the original of this form, with all of the
o:rer information required under the applicable Commission
Regulations, with the Office of the Secretary, Federal Energy
Regulatory Commission, 888 First Street, N.E., Washington D.C.
20426, Applicants should retain one copy of each completed form “or
their “iles for 4 years.

4. These are mandatory filing requirements.

5. The data on this form are not considered confidential and
w 11 not be treated as such.

6. Where to send comments on the public reporting burden: The
piclic reporting burden for this collection of information is
estimated to average 0.25 hours per response, including the time for
reviewing instructions, searching existing data sources, gathering

[ Page 45873]]

and malntaining the data needed, and completing and reviewing the
collection of information. Serd comments regarding this burden
ettimate, or any aspect of this collection of information, including
stggestions for reducing this burden, to the Federal Energy
Re-gulatory Commission, 888 First Street, N.E., Washington D.C. 20426
(,ttention: Mr. Michael Miller, CI-1) and to the Office of

Ir formation and Regulatory Affairs, Office of Management and Budget,
We¢ shington D.C. 20503 (Attention: Desk Officer for the Federal
Erergy Regulatory Commission). Persons subject to providing this

ir formation will not be penalized for failing to respond to these
ccllections of information unless the collection of information
displays a valid OMB control number.

A. THE NGPA WELL CATEGORY DETERMINATION IS BEING SOUGHT FOR A WELL
PFODUCING:

Al _ occluded natural gas from coal seams.
A2  natural gas from Devonian shale.
A3 natural gas from a designated tight formation.

E. FOR ALL APPLICATIONS FOR DETERMINATION PROVIDE THE FOLLOWING:
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Well Name and NoO A\F\-——m—mmomm oo
Compieted in (Name of Reservoir)\"\-—---mmemmmmm
Field\*\—mmmm e e e e e
County\*F \mmmmmm o e
State\*\—-==——— e
API Well No. (14 digits maximum. If not assigned, leave blark.)
Measured Depth of the Completed Interval (in feet)

TOP

BASE

W oY L W W

C. APPLICANT'S MAILING ADDRESS AND THE IDENTITY OF THE PERSON WHO IS
RISPONSIBLE FOR APPLICATION:

EPpplicant's Name\*\-r—-=m—ro e e e
Street \*\=——s - m o e

T WN)

Zip Code—=———=———~——--- - m o e —
Name of Person Responsible\*\-—----oommm e e e
Title of Such Person\*\-r---——mo o mm e e e
S lgnature === o T T T T T e e
and Phone No. ( ) -
\*\Signifies that line entry may ccntain up to 35 letters and/or
nimbers.

&

[ B N6

Appendix--List of Commentors

A abama State 0il & Gas Board

The American Gas Association

Anierican Petroleum Institute

Burlington Resources Inc.

Calumet 01l

Coalbed Methane Associaticn of Alabama

Colorado 0il and Gas Conservation Commission

Colorade 01l & Gas Assoclation

Columbia Natural Resources

Cross Timbers 0il Company

Ur.ited States Department of Energy

Urited States Department of Interior, Bureau of Land Management
Demestic Petroleum Council

Dominion Resources Inc.

Ecuitable Production Company

H¢ Resources, Inc.

Irdependent 0il and Gas Assoclation

Irdependent 0il & Gas Assocliation of New York
Irdependent Oil & Gas Association of Pennsylvania
Irdependent 0Oil & Gas Association of West Virginia
Irdependent Petroleum Association of America and Natural Gas Supply
Association

Trterstate 0il & Gas Compact Commission

Kensas Corporation Commission

Kentucky Public Service Commission

Lcuisiana Department of Natural Resources Office of Conservation
Merathon 0il Company

State of Michigan Department of Environmental Quality
New Mexico 0il & Gas Association

Ncn-Corventional Energy Inc.

New York State Department of Environmental Conservation
Ncrthwest Fuel Development Inc

Orio Department of Natural Resource

Oklahoma Corporation Commission

Producer Coalition

Reilroad Commission of Texas

Texas Independent Producers & Royalty Owners
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Jiion Pacific Resources

Vastar Resources, Inc

Virginia Department of Mines, Minera's & Energy
Virginia 0il & Gas Association

W2st Virginia Division of Environmental Protection
Williams Production Co.

[ R Doc. 00-18498 Filed 7-25-00; 8:45 amn]

B_LLING CODE 6717-01-P
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