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WHEREUPON, the f o l l o w i n g proceedings were had at 

11:14 a.m.: 

CHAIRMAN WROTENBERY: The next case i s Case 

12,568, t h i s i s the Ap p l i c a t i o n of Pogo Producing Company 

f o r compulsory pooling, Lea County, New Mexico. This case 

i s being heard de novo upon the A p p l i c a t i o n of Pogo 

Producing Company. 

And today what we're going t o do i s hear argument 

on a motion t h a t has been f i l e d t o dismiss the A p p l i c a t i o n . 

This motion was f i l e d by EOG Resources, Inc. And l e t ' s 

c a l l f o r appearances. 

MR. BRUCE: Madame Chair, my name i s Jim Bruce, 

I'm from Santa Fe, I'm representing Pogo Producing Company. 

MR. CARR: May i t please the Examiner, my name i s 

Wil l i a m F. Carr w i t h the law f i r m Holland and Hart, L.L.P. 

We represent EOG Resources, Inc. 

And as t o the order of presentation, I have no 

preference. 

CHAIRMAN WROTENBERY: Although you are the — 

MR. CARR: I am the — 

CHAIRMAN WROTENBERY: — proponent of the — 

MR. CARR: — party. I can go forward f i r s t i f 

you would l i k e f o r me t o do t h a t . Then I ' d have an 

opportunity t o respond. 

CHAIRMAN WROTENBERY: Please do. And i f you 
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don't mind, take i t slow and easy w i t h us today. 

(Off the record) 

CHAIRMAN WROTENBERY: Okay, Mr. Carr? 

MR. CARR: May i t please the Commission, today 

you're going t o hear a great deal about a dispute between 

EOG Resources, Inc., and Pogo Producing Company. 

At the core, I w i l l t e l l you now, there i s one 

very simple question t h a t you have t o answer, and t h a t 

question i s whether or not the A p p l i c a t i o n of Pogo seeking 

an order pooling the east h a l f of Section 23, Township 22 

South, Range 3 2 East, whether or not t h a t A p p l i c a t i o n 

should be dismissed, or should i t be set f o r hearing? 

Not only i s the question very simple, the answer 

t o t h a t question i s d i c t a t e d by s t a t u t e and by r u l e . And 

i f you f o l l o w the statutes and the r u l e s , the A p p l i c a t i o n 

must be dismissed by you, as i t was by the D i v i s i o n . 

Pogo f i n d s i t s e l f on the wrong side of s t a t u t e , 

on the wrong side of the r u l e s . And so t o p r e v a i l they 

have t o do something more. And based on the pleadings t h a t 

have been f i l e d , i t i s my b e l i e f t h a t they w i l l a t t a c k EOG 

and i t s conduct as we review how the p a r t i e s went about 

t r y i n g t o develop the acreage, and they're going t o also 

at t a c k the O i l Conservation Division's hearing process. 

And so i t means t h a t i n addressing t h i s s i t u a t i o n 

w i t h you here today, going slow and easy, there are r e a l l y 

STEVEN T. BRENNER, CCR 
(505) 989-9317 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

7 

two t h i n g s t h a t I have t o do. 

I have t o review f o r you the background of t h i s 

dispute and, I t h i n k , explain t o you what the concern i s , 

from EOG's side, c e r t a i n l y , a n t i c i p a t i n g what Pogo may say, 

both as i t r e l a t e s t o what Enron/EOG has done and also how 

the OCD has handled the matter. 

And then I am going t o give you s o r t of a nuts-

and-bolts overview of the statutes and r u l e s and show you 

how when you f o l l o w those the question before you i s very 

simple t o answer. 

Now, I have put together some m a t e r i a l s , and 

w e ' l l go through them as I go through the presentation, but 

I t h i n k i n i t i a l l y I 'd l i k e t o j u s t t e l l you what we're 

t a l k i n g about. 

I f you could t u r n t o the p l a t behind Tab 1 i n the 

m a t e r i a l , i f y o u ' l l look down i n the lower l e f t - h a n d corner 

y o u ' l l see Section 23, and on t h a t I have shaded most of 

the section i n yellow. The area shaded i n yellow i s the 

acreage which i s leased t o or operated by EOG. The white 

t r a c t , being the west h a l f of the southeast quarter, i s the 

Pogo t r a c t . 

And where we stand today i s t h a t EOG has d r i l l e d 

a w e l l , the w e l l i s located i n the southwest of the 

northeast. They have dedicated t o t h a t w e l l a n o r t h - h a l f 

u n i t . The nor t h - h a l f u n i t consists of one f e d e r a l lease. 
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The spacing unit is a standard spacing unit. The well is 

d r i l l e d a t a standard l o c a t i o n , and the w e l l was d r i l l e d 

pursuant t o an APD approved i n November by the BLM. The 

w e l l was — the d r i l l i n g of the w e l l commenced on January 

the 9th. 

So t h a t ' s what we're t a l k i n g about. 

You also need t o know t h a t Pogo has proposed the 

development of t h i s section w i t h standup u n i t s . They would 

p r e f e r a u n i t comprised of the east h a l f of t h i s s e c t i o n . 

The one t h i n g t h a t both p a r t i e s have agreed on i s t h a t the 

w e l l should be d r i l l e d on acreage t h a t i s owned by EOG. 

And why i s there t h i s i n t e r e s t i n the property? 

The reason i s very simple. EOG d r i l l e d and has completed a 

very successful Morrow w e l l i n o f f s e t t i n g Section 24. 

I f we look at the h i s t o r y of the e f f o r t t o 

develop the acreage, I t h i n k y o u ' l l see t h a t EOG has always 

been up f r o n t about i t s plans t o develop the acreage w i t h 

laydown u n i t s . 

I f we go t o the l e t t e r behind Tab 2, y o u ' l l f i n d 

the l e t t e r sent by EOG t o Pogo concerning the development 

of t h i s section back i n September of the year 2 000. The 

f i r s t sentence reads: EOG Resources, Inc., proposes the 

d r i l l i n g of the captioned w e l l and the c r e a t i o n of a 

working i n t e r e s t u n i t covering a l l of Section 23, Township 

2 2 South, Range 32 East, Lea County, New Mexico. The south 
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h a l f of the section w i l l be dedicated as the p r o r a t i o n u n i t 

f o r the w e l l . 

Now, the reason t h i s i s important, t h i s l e t t e r , 

i s t h a t EOG's f i r s t e f f o r t was t o form a working i n t e r e s t 

u n i t comprised of the e n t i r e section. They made i t c l e a r 

they proposed a development w i t h laydown u n i t s , and the 

w e l l they i n i t i a l l y proposed was a w e l l i n the south h a l f , 

i n a south-half u n i t . 

The l e t t e r goes on, and we don't have t o read a l l 

of these l e t t e r s . We can go slow without reading every 

word. But they d i d go on to say t h a t they requested an 

ea r l y response because they needed time t o o b t a i n an 

approved APD and a — there was time required i n l o c a t i n g 

and scheduling a r i g . 

Pogo indicated i t was not i n t e r e s t e d i n t h i s 

proposal, and EOG proceeded w i t h i t s plans t o develop t h i s 

s e c t i o n w i t h laydown u n i t s . 

The l e t t e r behind Tab 3, dated October 24th, i s 

simply the second l e t t e r from EOG, again looking a t a 

south-half u n i t , and they sent a revised j o i n t operating 

agreement, again asking Pogo t o p a r t i c i p a t e i n a w e l l on a 

south-half u n i t . 

Keep i n mind t h a t i f you have a south-half u n i t , 

you also have a n o r t h - u n i t , and you'd be developing the 

e n t i r e section w i t h laydown u n i t s . 
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The next tab, Tab 4, has behind i t a proposal 

from Pogo dated November the 2nd, a l i t t l e over a month 

a f t e r the f i r s t proposal. And here Pogo says they believe 

there should be an east-half u n i t w i t h the w e l l on the 

Enron acreage i n the northeast quarter of the se c t i o n . 

So agreement was reached between the p a r t i e s , and 

EOG on November the 7th f i l e d an a p p l i c a t i o n t o pool the 

south h a l f of the section. The case was set f o r hearing on 

December the 7th. 

The next l e t t e r , I t h i n k , i s of p a r t i c u l a r 

importance i n t h i s matter. I t i s a l e t t e r — and i t ' s 

behind Tab 5 — from EOG t o Pogo, dated November the 16th 

of l a s t year. This l e t t e r , i n the second paragraph, 

advises Pogo t h a t "EOG has f i l e d w i t h the BLM an 

A p p l i c a t i o n f o r Permit t o D r i l l " f o r the captioned w e l l , 

t h a t i s , a w e l l i n the south h a l f of the section. 

The second sentence i n the second paragraph 

provides, "EOG has also f i l e d an APD being 1660" f e e t from 

the n o r t h l i n e and 1980 fee t from the east l i n e "of Section 

2 3 and being w i t h i n a p r o r a t i o n u n i t i n the" n o r t h h a l f of 

Section 3 [ s i c ] . 

EOG t o l d Pogo November the 16th t h a t i t intended 

t o develop the north h a l f w i t h a w e l l i n the northeast 

quarter. I t went on i n the next paragraph t o t e l l them 

t h a t i t believed t h a t laydown u n i t s were the appropriate 
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way t o develop t h i s acreage. 

The f o l l o w i n g day, the day a f t e r t h a t l e t t e r , on 

November the 17th, the Bureau of Land Management approved 

an APD f o r a w e l l on the no r t h - h a l f u n i t . I t i s a 100-

percent f e d e r a l land u n i t . EOG has 100 percent of the 

working i n t e r e s t , one fede r a l lease, and i t approves a w e l l 

on a standard spacing u n i t under OCD r u l e s a t an orthodox 

w e l l l o c a t i o n . 

On December the 19th, Pogo f i l e d i t s a p p l i c a t i o n 

t o pool the east h a l f of t h i s section. And on December the 

26th, which i s a l e t t e r behind Tab 7, Pogo through i t s 

attorney, Mr. Bruce, wrote me concerned t h a t we were going 

t o go forward w i t h a w e l l on the north h a l f and asked f o r 

assurances t h a t we would not do t h a t . We have a r i g ready, 

we were b u i l d i n g the l o c a t i o n . 

And on December 28th, I responded and advised Mr. 

Bruce — and i t ' s on page 2 — t h a t "EOG has proceeded w i t h 

i t s plans f o r the development of i t s Morrow reserves 

underlying Section 23 i n accordance w i t h i t s l e t t e r t o Pogo 

dated November 16, 2 000. EOG's A p p l i c a t i o n f o r Permit t o 

D r i l l has been approved by the Bureau of Land Management 

covering a standard 320-acre N/2 spacing u n i t which i s 

comprised of 100% fed e r a l lands under one f e d e r a l lease..." 

And I enclosed a copy. I stated, "EOG w i l l d r i l l t h i s 

w e l l . Accordingly, the NE/4 of Section 2 3 may not be 

STEVEN T. BRENNER, CCR 
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dedicated t o an E/2 spacing u n i t i n Section 23." 

We t o l d them we were proceeding w i t h our plans t o 

develop the north h a l f , t h a t we have an approved APD and 

t h a t we intended t o go forward w i t h the d r i l l i n g . And we 

d i d commence the w e l l on January the 9th and t h e r e a f t e r 

f i l e d a motion t o dismiss the pooling a p p l i c a t i o n f o r the 

east h a l f . That motion was granted by the D i v i s i o n . 

When you look at the f a c t s — and I believe i t i s 

apparent, then, from September of l a s t year, EOG advised 

Pogo they would develop the acreage f o r laydown u n i t s , t h a t 

every a c t i o n taken a f t e r t h a t date was consistent w i t h the 

September l e t t e r and t h a t the BLM approved a n o r t h - h a l f 

u n i t on September the 17th, and we had advised Pogo we were 

seeking t h a t the day before. We t o l d them i n November we 

intended t o d r i l l , and we confirmed t h a t t o them i n w r i t i n g 

on December the 28th. 

But what d i d Pogo do? Well, as we l a t e r learned, 

Pogo went t o the Bureau of Land Management. And they t e l l 

us, and t o l d us i n January i n response t o our motion t o 

dismiss, t h a t they had tal k e d w i t h the BLM, and they 

reported t o us i n January t h a t the BLM said on January the 

2nd t h a t i t would defer t o the D i v i s i o n as t o the proper 

w e l l u n i t s — t h a t i s , standup or laydown — i n developing 

the Morrow formation under Section 23. 

I don't know i f Pogo pursued t h a t w i t h the BLM 
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and attempted t o get any action t o rescind the APD. I 

don't know i f they t o l d you, the OCD or the O i l 

Conservation Commission about i t . I do not believe they 

t o l d Enron. But I do know t h a t the BLM took no a c t i o n t o 

a l t e r or i n any way rescind the APD. 

We believe t h a t from the very beginning i n 

September, our plans have always been on the t a b l e where 

everyone knew or should have known what we were doing. On 

January the 2nd when they met w i t h the BLM, they knew we 

were planning t o d r i l l because we had t o l d them we were. 

We t o l d them we were i n September, we t o l d them again 

December the 28th. And although they may have thought 

something else was going on, there was never one w r i t t e n 

communication at any l e v e l from EOG in c o n s i s t e n t w i t h what 

we d i d or said i n September. 

And i t puts a question on the t a b l e : Why d i d 

Pogo j u s t wait? Why didn't they pursue the matter a t t h a t 

time w i t h the OCD or BLM? We do not believe they d i d . But 

i f they d i d , the BLM d i d not a l t e r the permit, and we 

proceeded w i t h an approved APD on a standard spacing u n i t 

t o d r i l l a w e l l at a standard l o c a t i o n . 

And from t h a t moment forward, the e q u i t i e s i n 

t h a t w e l l and property were f i x e d . We paid f o r i t a l l , we 

took a l l the r i s k . 

And they are now t r y i n g t o come back and somehow 
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get you t o a l t e r or change the acreage dedicated t o the 

w e l l and the e q u i t i e s i n t h a t property. 

Once we found out t h a t they had been t o the BLM, 

we also contacted the BLM, and we asked t h a t they confirm 

what had been reported t o us by Pogo. 

We got i n response t o t h a t a l e t t e r which i s the 

l a s t document i n t h i s packet. And what t h i s i s i s a 

summary from Mr. Bray, act i n g a s s i s t a n t f i e l d manager, 

which defines what the r u l e s are governing matters of t h i s 

nature by the BLM. 

I f y o u ' l l look — and i t ' s indented — they c i t e 

the Code of Federal Regulations, and then they summarize 

t h a t below. And the summary, I t h i n k , i s more important 

than the r u l e i t s e l f . 

I t says, and I'd l i k e t o read i t : "As s t a t e d i n 

the r e g u l a t i o n the o b j e c t i v e of communitization i s t o 

provide f o r the development of separate t r a c t s which cannot 

be independently developed or operated i n conformity w i t h 

w e l l spacing patterns established i n the area. As a 

general g u i d e l i n e communitization w i l l not..." — t h a t ' s 

t h e i r emphasis — " . . . w i l l not be authorized when a s i n g l e 

f e d e r a l lease or unleased f e d e r a l acreage can be f u l l y 

developed and s t i l l conform t o an o p t i o n a l (North-South or 

East-West spacing) p a t t e r n established by State order." 

And then i t goes on, and t h i s i s even more 
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important: " I n c e r t a i n instances the Bureau of Land 

Management w i l l approve a communitization even though the 

lease can be independently developed i n conforms [ s i c ] w i t h 

s t a t e established spacing i f adequate engineering or 

ge o l o g i c a l data i s presented t o i n d i c a t e t h a t coramunitizing 

two or more leases or unleased Federal acreage w i l l r e s u l t 

i n more e f f i c i e n t drainage of an area." 

So what we have here i s a summary from the BLM, 

how they review any issue brought t o them, I submit, i n 

terms of how t o space Section 23. 

But the important t h i n g i s t h a t Pogo went t o 

them, t a l k e d t o them, and no acti o n was taken by the BLM 

t h a t i n any way a l t e r e d the approval we had t o go forward 

consistent w i t h what we had been saying we were going t o do 

since September of l a s t year. 

Now, t h a t ' s our view of the f a c t s . 

I want t o t a l k w i t h you a l i t t l e b i t about why 

dismissal of t h e i r A p p l i c a t i o n i s appropriate, and I t h i n k 

o f t e n i n t r y i n g t o — Unfortunately now, you're stuck w i t h 

the lawyers, you have no t e c h n i c a l people t o help you. But 

I t h i n k i n terms of analyzing a question l i k e t h i s t h a t has 

l e g a l issues involved, i t ' s o f t e n important t o go r i g h t 

back t o the beginning. 

And when you look at the O i l Conservation 

Commission you need t o s t a r t at the beginning, and t h a t i s 
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w i t h a Supreme Court decision i n the 1950s, Conoco vs . OCC. 

And i n t h a t the New Mexico Supreme Court found t h a t the O i l 

Conservation Commission — you -- t h a t the O i l Conservation 

Commission i s a creature of s t a t u t e , and i t s powers are 

expressly defined and l i m i t e d . 

I n t h i s case, Pogo sought an order p o o l i n g the 

east h a l f of Section 23, and they brought t h a t A p p l i c a t i o n 

under the O i l and Gas Act. I t ' s an a c t i o n seeking an order 

pooling c e r t a i n lands. And compulsory pooling involves a 

t a k i n g of someone's i n t e r e s t and combining i t w i t h someone 

else f o r the d r i l l i n g of a w e l l . I t ' s a t a k i n g . And as 

such, f o r you t o do t h a t , you have t o exercise the p o l i c e 

power of the s t a t e . 

Now, you are not j u s t turned loose t o do what you 

w i l l or what you want w i t h t h a t . There are g u i d e l i n e s set 

f o r t h i n s t a t u t e . They're very d e f i n i t e preconditions t o 

the exercise of the pooling a u t h o r i t y . And there are four 

of them. 

You have t o have more than one i n t e r e s t owner i n 

a spacing u n i t . You would have t h a t i n Pogo's east h a l f . 

You have t o have a party who has a r i g h t t o 

d r i l l , proposes t o d r i l l and has been unable t o reach 

voluntary agreement w i t h the other i n t e r e s t owners f o r the 

development of the land. 

We don't have agreement, c o n d i t i o n four i s met. 
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They propose t o d r i l l , c o n d i t i o n three i s met. 

There are more than one i n t e r e s t owner i n the 

spacing u n i t , c o n d i t i o n one i s met. 

But the next question and the place they f a i l i s 

whether or not they have the r i g h t t o d r i l l on an eas t - h a l f 

u n i t , and t h a t c o n d i t i o n cannot be met. The east h a l f i s 

not a v a i l a b l e because the northeast quarter i s already 

dedicated t o a w e l l . I t can't be pooled twice, i t can't be 

dedicated t o two proper t i e s . 

And so they simply cannot meet the conditions of 

s t a t u t e , and f o r t h a t reason i t was dismissed below, t h a t 

i s the reason i t must be — i n the t e c h n i c a l , l e g a l sense, 

i t must be dismissed now. 

You're going t o hear from Mr. Bruce, and he's 

going t o t a l k about the precedence f o r t h i s k i n d of a c t i o n 

Well, I'm going t o submit t o you, there r e a l l y i s no 

precedent t h a t I can f i n d f o r you hearing a case where 

someone i s t r y i n g t o pool acreage already dedicated t o 

another w e l l , t r y i n g t o pool acreage on which a w e l l has 

already been d r i l l e d and completed i n the subject 

formation. 

He's going t o say, Many, many times you are 

c a l l e d on and have heard cases where people are d i s p u t i n g 

whether you should have a laydown spacing u n i t or a standup 

spacing u n i t , and we have a l o t more of those cases before 
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you change the r u l e s and, i n e f f e c t , allow a w e l l on every 

160-acre u n i t . 

But the t r u t h of the matter i s , you d i d n ' t ever 

have a case where you were looking at a laydown u n i t and a 

standup u n i t when one of those already had a w e l l on i t , 

where somebody was t r y i n g t o pool i n t o t h e i r proposal 

acreage already dedicated t o another w e l l . 

You have precedent f o r t h i s k i n d of a c t i o n . I 

learned i t the hard way ten or f i f t e e n years ago. I had a 

case f o r a company c a l l e d Terra Resources who wanted t o 

pool the north h a l f of the section. We were poo l i n g 

Charlie Read, Read and Stevens. Mr. Read had the east 

h a l f , i t was under one federal lease. 

And I a r r i v e d w i t h witnesses at the hearing, t o 

be advised by my good f r i e n d Mr. K e l l a h i n t h a t they had an 

approved APD f o r an east-half u n i t , i t was one f e d e r a l 

lease, they were d r i l l i n g the w e l l , and my a p p l i c a t i o n was 

dismissed. 

I f you look i n the l a s t year, we've had cases 

where BTA had an approved spacing u n i t f o r the south h a l f 

of the section. Southwest Energy and Santa Fe wanted t o 

d r i l l an east-half standup. We had an APD, and I thought 

t h a t was going t o trump everything, but i t d i d not. We had 

t o go t o hearing. 

But a f t e r the hearing and a f t e r the order was 
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entered, BTA d r i l l e d i t s w e l l and moved t o dismiss. And 

because i t had d r i l l e d a w e l l on a standard u n i t under an 

APD, the a p p l i c a t i o n f o r the standup u n i t i n the east h a l f 

was dismissed. 

Same p r i n c i p l e here: You can't pool i n t o your 

w e l l acreage which I have dedicated t o mine, a w e l l which I 

have already d r i l l e d . 

There i s another case, and i t ' s referenced i n the 

memorandum which I f i l e d , and i t ' s combined Cases 12,393 

and 12,423, Order Number R-11,413. That i s again a case 

where there were competing pooling a p p l i c a t i o n s . Santa Fe 

Energy wanted the north h a l f , Southwest Energy wanted the 

west h a l f . The BLM approved Santa Fe's north h a l f , the OCD 

dismissed Southwestern's west-half a p p l i c a t i o n . 

There i s precedent f o r what has been done. There 

i s precedent f o r what the D i v i s i o n has done. I submit t o 

you there i s no precedent f o r what Mr. Bruce i s going t o be 

asking you t o do. 

You know, i f I look — and I'm t r y i n g t o cover 

t h i n g s , and I'm a l i t t l e b i t sparring w i t h what I believe 

i s going t o be said next, because although I may get t o 

speak again, I want you t o know going i n how we view 

c e r t a i n of the issues which I t h i n k you're going t o hear 

about. 

I suspect you're going t o hear t h a t , you know, 
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t h a t you've done something wrong, the D i v i s i o n d i d 

something wrong, t h a t c o r r e l a t i v e r i g h t s are being impaired 

because they believe, i n f a c t , t h a t they have 25 percent of 

the reserves i n laydown u n i t s , they're only going t o get an 

eigh t h of the production under the section. 

When you hear about the c o r r e l a t i v e - r i g h t s 

argument, I want you t o remember t h a t the c o r r e l a t i v e -

r i g h t s argument, as i t r e l a t e s t o t h i s section, are t i e d 

d i r e c t l y t o the geological i n t e r p r e t a t i o n of the Morrow 

formation under t h i s section. 

And i f you br i n g s i x geologists i n t h i s room, I 

submit there w i l l be s i x i n t e r p r e t a t i o n s . Some may be 

close, none w i l l be the same. And not t o cast stones at 

geo l o g i s t s , i t i s a valuable t o o l . 

But when you're developing the Morrow formation, 

there i s only one time you r e a l l y know what you've got and 

th a t ' s when you d r i l l the w e l l . 

Based on the best geological i n t e r p r e t a t i o n 

a v a i l a b l e , EOG went out and d r i l l e d a w e l l i n the northeast 

quarter of t h i s section, the w e l l we're t a l k i n g about, and 

the p r i n c i p a l zone of i n t e r e s t was not present. We found 

another zone and were able t o b a i l t h i s out. 

At the present time we have another dispute going 

w i t h Pogo t h a t ' s going t o be heard w i t h i n the next month. 

I t ' s i n the o f f s e t t i n g section t o the north and east, and 
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based on t h e i r geological i n t e r p r e t a t i o n of the area they 

d r i l l e d a s t r a i g h t hole. They d i d not make a w e l l . They 

went and kicked o f f and d r i l l e d a l a t e r a l , and t h a t one was 

wet, and now they're t r y i n g again. 

I n our opinion, you cannot w i t h the engineering 

and geological data a v a i l a b l e on the Morrow formation, 

being the complicated r e s e r v o i r t h a t i t i s , confirm t h a t 

one o r i e n t a t i o n i s superior necessarily t o the other. And 

we submit t o you t h a t t h a t i s perhaps why Pogo d i d n ' t take 

t h i s t o the BLM. 

We t h i n k we have developed our property as a 

prudent operator would develop the property. We have been 

proposing a south-half u n i t t o Pogo since September. We 

have competing pooling cases before the D i v i s i o n r i g h t now 

t o develop the south h a l f , and we t h i n k what we have done 

at a l l times has been s t r a i g h t f o r w a r d , i n good f a i t h and 

c e r t a i n l y made known t o Pogo as we have gone through t h i s 

exercise. 

Pogo asked the OCD t o take actions which we 

submit are contrary t o the O i l and Gas Act and are 

c e r t a i n l y contrary t o fed e r a l r e g u l a t i o n , actions t h a t i f 

you decide t o pursue, s t a r t looking at whether or not 

you're going t o set aside the BLM APD, which i s i n e f f e c t 

what you're being asked t o do, they are asking you t o do 

thi n g s which we t h i n k run r i g h t square i n t o f e d e r a l 
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r e g u l a t i o n . 

They asked the D i v i s i o n t o do t h i s . The D i v i s i o n 

refused t h e i r i n v i t a t i o n . We hope the Commission w i l l do 

li k e w i s e , and we ask you t o a f f i r m the dismissal of t h i s 

p o o l i n g order. 

CHAIRMAN WROTENBERY: Thank you, Mr. Carr. 

MR. BRUCE: I don't have q u i t e as much paperwork, 

and I am g r a t e f u l t h a t Mr. Carr d i d n ' t c i t e too many of my 

own cases against me. 

MR. CARR: I do t h i n k he represents Southwest 

Energy. 

MR. BRUCE: To the members of the Commission, 

I've handed you a p l a t , and I ' l l go i n t o t h i s a l i t t l e b i t 

f i r s t before I get i n t o my argument. And t h i s i s a p o r t i o n 

of the same p l a t t h a t Mr. Carr introduced under h i s Tab 1, 

and I've h i g h l i g h t e d a few things. I won't go through 

everything a t once. 

But again, i n Section 2 3 what's h i g h l i g h t e d i n 

black i s Pogo's proposed east-half u n i t . The black cross 

over i n the southeast of the northeast i s Pogo's i n i t i a l 

w e l l proposal. 

What EOG proposed, i f you look i n the northwest 

of the southeast, the yellow dot, t h a t i s the w e l l t h a t EOG 

proposed f o r a south-half u n i t . That w e l l has not been 

d r i l l e d y et. 
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S l i g h t l y t o the east of t h a t i s a green dot. 

That i s a w e l l t h a t Pogo has proposed t o EOG f o r a 

subsequent w e l l i n t h i s section. 

And then h i g h l i g h t e d i n pink i s the n o r t h - h a l f 

u n i t t h a t EOG d r i l l e d w i t h i t s Red Tank "23" Federal 1 N 

w e l l , the one th a t ' s h i g h l i g h t e d i n pink. 

That's j u s t t o set up what we're here about 

today. 

This matter s t a r t e d when EOG proposed the w e l l i n 

the northwest of the southeast of Section 23, the w e l l 

marked i n yellow. That w e l l was f o r a south-half u n i t , and 

the pooling hearing was set f o r December 7th. Pogo 

proposed the east-half u n i t o u t l i n e d i n black w i t h i t s w e l l 

marked w i t h the black X. 

EOG also permitted the w e l l h i g h l i g h t e d i n pink, 

and t h a t w e l l was commenced — I'm not sure of the exact 

date, but the s i t e work was commenced i n l a t e December. I t 

has been d r i l l e d and completed. 

As Mr. Carr said, because of the commencement of 

t h a t w e l l , EOG moved f o r the dismissal of Pogo's pooling 

case on the east h a l f of Section 23, which motion was 

granted by the D i v i s i o n , without a hearing on the mer i t s . 

That's why we're here today. 

And Mr. Carr w i l l get a chance t o rebut me, but 

indeed he's c o r r e c t , I am going t o c i t e c o r r e l a t i v e r i g h t s 
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and a few other issues. As i s ofte n mentioned i n these 

hearings, under the O i l and Gas Act i t ' s the duty of the 

D i v i s i o n and the Commission t o prevent waste and t o p r o t e c t 

c o r r e l a t i v e r i g h t s . 

Pogo contends t h a t t h i s duty i s not met when 

there i s no hearing on the t e c h n i c a l evidence i n a case 

l i k e t h i s . We believe t h a t you have t o hear the 

engineering, the geology and the land evidence. And as a 

r e s u l t , the Division's order should be reversed and the 

p a r t i e s should come to hearing and present evidence. 

I t ' s EOG's contention t h a t f i r s t the BLM had 

approved i t s APD f o r a nort h - h a l f u n i t and, second, since 

the w e l l was spudded, too bad. Therefore, there's no need 

t o hear Pogo's pooling case on the east h a l f of Section 23. 

The D i v i s i o n agreed w i t h t h a t . 

Now, not many of these cases reached the 

Commission, but c e r t a i n l y before the D i v i s i o n there are 

disputes j u s t l i k e t h i s . Sometimes f e d e r a l land i s 

involved, sometimes fee land i s involved, sometimes s t a t e 

land i s involved or a mixture of a l l three. But p a r t i e s 

o f t e n disagree over who should operate a w e l l , over where 

the w e l l should be located and what the proper o r i e n t a t i o n 

should be f o r the w e l l u n i t . 

I f the Commission upholds the D i v i s i o n ' s order i n 

t h i s case, then i n the f u t u r e , anytime there i s a dispute 
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over those matters, then the f i r s t p arty t o s t a r t d r i l l i n g 

a w e l l wins. And t h a t w i l l trump a l l of the D i v i s i o n ' s 

o b l i g a t i o n s t o pr o t e c t c o r r e l a t i v e r i g h t s , t o review the 

t e c h n i c a l evidence and t o make a decision based on t h a t 

evidence. 

The geology w i l l go out the window, the good 

f a i t h e f f o r t s t o pool w i l l go out the window, the issue of 

who should operate the w e l l , who has a greater i n t e r e s t i n 

the w e l l , those w i l l never be determined by the D i v i s i o n , 

because the f i r s t p arty t o s t a r t d r i l l i n g wins. End of 

s t o r y . 

Frankly, i f the Commission upholds the decision 

of the D i v i s i o n , then i n the f u t u r e I'm going t o inform my 

c l i e n t s t h a t when there are disputed proposals and a party 

has the r i g h t t o go ahead and d r i l l a w e l l — And I don't 

dispute t h a t EOG had the r i g h t t o commence t h i s w e l l 

because i t ' s on i t s property. 

But anytime i n the f u t u r e when t h i s occurs I'm 

going t o t e l l my c l i e n t , Go out and d r i l l a w e l l , because 

y o u ' l l get t o operate i t , y o u ' l l get your w e l l u n i t , and 

y o u ' l l get your l o c a t i o n . And t h a t i s c l e a r l y , regardless 

of the merits of the geology and engineering involved i n a 

p a r t i c u l a r case. 

Furthermore, i f t h a t i s the Commission r u l i n g 

today, I w i l l expect the D i v i s i o n and the Commission t o 
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uphold the r i g h t s of my c l i e n t i f they go out and d r i l l 

f i r s t , because the precedent has been set. 

Now, I don't t h i n k t h a t ' s c o r r e c t , I don't t h i n k 

t h a t ' s the way i t should happen, but i f the Commission 

upholds the r u l i n g of the D i v i s i o n , then you have 

established a precedent. 

Now, what should happen, I believe, i s set f o r t h 

i n Commission Order Number R-10,731-B, which I c i t e d i n the 

memo I submitted way back i n January. I n t h a t order the 

Commission spelled out the matters t o be decided by the 

D i v i s i o n or the Commission i n competing pooling cases. 

Those matters include geology, good f a i t h n e g o t i a t i o n s , 

r i s k f a c t o r s and prudent operations. 

But by l e t t i n g the Division's r u l i n g i n t h i s case 

stand, the Commission i s ignoring not only i t s s t a t u t o r y 

o b l i g a t i o n s but i t s own p o l i c i e s . Pogo's p o s i t i o n i s t h a t 

the t e c h n i c a l evidence should be reviewed t o determine w e l l 

l o c a t i o n and other matters. 

Now, Mr. Carr c i t e s the BLM r e g u l a t i o n , and t h a t 

r e g u l a t i o n states what i t states. 

However, there's a couple of items. I n , I guess 

i t ' s under Tab 9 of Mr. Carr's handout, the March 14th 

l e t t e r from the BLM, i t c i t e s the r e g u l a t i o n , 43 CFR 

3105.2-3. 

Right below t h a t Mr. Bray states t h a t , "As a 
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general g u i d e l i n e communitization w i l l not be authorized 

when a s i n g l e Federal lease...can be f u l l y developed", et 

cetera. 

Then he goes on t o s t a t e , " I n c e r t a i n instances 

the Bureau of Land Management w i l l approve a 

communitization agreement even though..." one f e d e r a l 

"...lease can be independently developed." 

My contention i s t h a t the f i n a l paragraph of t h i s 

l e t t e r does not support Mr. Carr's a s s e r t i o n . 

I n E x h i b i t 2 attached t o my handout there's an 

a f f i d a v i t by Terry Gant who's a landman at Pogo. He and 

Gary Huce, a geologist, met w i t h Mr. Simetz [ s i c ] and Mr. 

Bray of the BLM i n Roswell on January 2nd. The BLM 

personnel stated t h a t i n t h i s case, the one before you 

today, they would defer t o the D i v i s i o n as t o the proper 

w e l l u n i t s i n developing the Morrow. 

So what Pogo was i n was a — Mr. Carr i s blaming 

Pogo f o r delay i n not seeking otherwise, but Pogo thought 

i t would be e n t i t l e d , i t would be going forward t o a 

pooling hearing i n December or January and proceeded 

accordingly. I t believed t h a t the D i v i s i o n had the 

a u t h o r i t y — and i n t h i s case the BLM said the D i v i s i o n d i d 

have the a u t h o r i t y t o determine standups. However, i t ' s i n 

a Catch-22. The BLM says i t w i l l defer t o the OCD, but the 

OCD won't make a decision. I t j u s t dismisses the case 
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without hearing the evidence. 

Where the BLM i s w i l l i n g t o defer t o the 

Di v i s i o n ' s decision, I t h i n k the D i v i s i o n should hear the 

evidence and make t h a t decision. I don't t h i n k t h a t ' s a 

complicated p o s i t i o n . 

Now, one t h i n g about — I f I can r e f e r you back 

t o the l i t t l e handout I gave you on the p l a t , why i s t h i s 

so important? 

I f you look i n Section 24, there's an EOG w e l l 

which I've h i g h l i g h t e d i n yellow. I t ' s i n the northeast of 

the northwest quarter. I've put a red mark around i t . 

That w e l l was completed by EOG l a s t f a l l , I'm not sure of 

the exact date. That w e l l has been producing a t a r a t e of 

35 m i l l i o n cubic f e e t of gas per day since i t was 

completed. I t h i n k i t was completed a t about 40 m i l l i o n a 

day, i t declined somewhat. Recently, EOG has p e r f o r a t e d 

the t u b i n g and i s flowing up the backside t o keep i t s r a t e 

up a t about 35 m i l l i o n a day. 

Now, why was Pogo in t e r e s t e d i n going forward i n 

t h i s case? Well, because i t believed i t had the b e t t e r 

l o c a t i o n s and i t needed those locations t o p r o t e c t i t s 

c o r r e l a t i v e r i g h t s when you have a 35-million-a-day w e l l 

o f f s e t t i n g you. 

The other items on t h i s map, the green marks are 

Pogo we l l s or Pogo's proposed w e l l s . The yellow marks are 
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EOG's wells — the yellow or pink are EOG's wells or EOG's 

proposed w e l l s . 

Pogo simply wants t o get we l l s d r i l l e d a t the 

best possible — And I know I'm probably bending i n t o 

testimony here, but i t ' s — the reason — I want t o 

emphasize the reason why i t t h i n k s the Commission or the 

D i v i s i o n should hear these matters. 

Pogo i s simply t r y i n g t o get some w e l l s 

developed, d r i l l e d , t o develop i t s acreage. And when a 

case i s dismissed and i t doesn't have the r i g h t t o put on 

the evidence, i t f e e l s l i k e i t s c o r r e l a t i v e r i g h t s — i t 

believes i t s c o r r e l a t i v e r i g h t s are being adversely 

a f f e c t e d , and i t believes t h a t when the Commission does not 

— or the D i v i s i o n does not hear these cases, how can i t 

make a determination on those c o r r e l a t i v e r i g h t s issues 

without hearing the t e c h n i c a l evidence? 

Now, EOG blames Pogo f o r delay i n , I guess, 

dealing w i t h the BLM i n other matters. I t has been t r y i n g 

t o get these wells d r i l l e d . 

F i r s t of a l l on i t s east-half hearing, i t could 

have set a hearing f o r December on i t s e a s t - h a l f matter, 

but Pogo was informed by EOG t h a t i t d i d n ' t have witnesses 

a v a i l a b l e f o r the — t h a t EOG d i d not have witnesses 

a v a i l a b l e f o r the December 21st hearing, so i t agreed, no 

f i g h t , i t agreed not t o go forward and seek a hearing on 
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December 21st. So as a r e s u l t , t h a t hearing was scheduled 

f o r January — I fo r g e t the date, 11th. 

I n the meantime, EOG goes forward and s t a r t s 

d r i l l i n g i t s w e l l . Now, we t h i n k there's some basic 

unfairness there, and we're a l l b i g boys and g i r l s i n t h i s 

business and we know t h a t things don't always go our way. 

But nonetheless, t o use a delay i n the hearing process t o 

go spud a w e l l and then t o say you lose because we've 

spudded the w e l l before the hearing, we don't believe 

t h a t ' s proper. 

As f a r as EOG's assertion t h a t they've taken a l l 

the r i s k and t h a t they d r i l l e d t h e i r w e l l and t h a t 

t h e r e f o r e we shouldn't be allowed i n t o i t , I have j u s t two 

thin g s t o st a t e about t h a t . F i r s t of a l l , EOG knew we were 

f i l i n g a pooling hearing. They d i d n ' t have t o go ahead and 

d r i l l t h a t w e l l . Their wound, i f there i s any wound, i s 

s e l f - i n f l i c t e d . 

Furthermore, the hearing t h a t we had set t h a t we 

hoped t o go forward w i t h on January l l t h , c e r t a i n l y there 

would have been an order issued before t h a t w e l l had ever 

reached t o t a l depth. When the matter was dismissed, I 

immediately f i l e d a request f o r hearing de novo, which f o r 

various reasons wasn't set u n t i l today. What I'm saying 

i s , Pogo was not responsible f o r the delay, and we don't 

t h i n k t h a t should be used as a reason t o a f f i r m the 
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Division's order. 

As Mr. Carr said, the Commission i s a creature of 

s t a t u t e . As I said, one of those s t a t u t e s requires the 

Commission t o pro t e c t c o r r e l a t i v e r i g h t s . My question i s 

simply t h i s : How can t h a t o b l i g a t i o n be met without t a k i n g 

evidence on a case l i k e t h i s 

As f a r as Mr. Carr 1s statement t h a t the northeast 

i s no longer a v a i l a b l e f o r a w e l l u n i t because they d r i l l e d 

the w e l l , t h a t s t i l l gets back t o my f i r s t issue. I f you 

allow someone t o go d r i l l and trump the pooling s t a t u t e s , 

then y o u ' l l never reach the issue of c o r r e l a t i v e r i g h t s , 

because whoever d r i l l s f i r s t wins. 

I f the Commission allows EOG t o succeed i n i t s 

attempt t o s h o r t - c i r c u i t the pooling proceedings by 

commencing a w e l l before a hearing, the important 

pro v i s i o n s of the pooling statutes w i l l be negated. Pogo 

asks t h a t you reverse the decision of the D i v i s i o n and hear 

the t e c h n i c a l evidence i n t h i s matter. Otherwise we 

believe the Commission i s abdicating i t s s t a t u t o r y 

o b l i g a t i o n s . 

Thank you. 

CHAIRMAN WROTENBERY: Thank you, Mr. Bruce. 

Mr. Carr, d i d you want t o respond? 

MR. CARR: I'd l i k e t o . I mean, I'm tr o u b l e d by 

t h i s notion t h a t Mr. Bruce can s i t here and say, He who 

STEVEN T. BRENNER, CCR 
(505) 989-9317 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

32 

drills first wins, Wins what? 
When you own a spacing u n i t , i f you have 100 

percent of i t , when your t e c h n i c a l data t e l l s you there i s 

recoverable production or reserves under t h a t acreage, when 

you have an approved APD from the BLM, i t ' s 100-percent one 

fe d e r a l lease, you're proposing a w e l l on a standard u n i t 

under the r u l e s of the state regulatory agency, your w e l l 

i s a t a standard l o c a t i o n , f o r f i v e months you've been 

t e l l i n g the other i n t e r e s t owners i n the section you're 

going t o d r i l l , you have confirmed t o them i n w r i t i n g — i n 

t h i s case November the 16th and December the 2 8th — you're 

going t o d r i l l December the 9th, and no one tampers w i t h 

your permit and you d r i l l , i f t h a t ' s who d r i l l s f i r s t wins, 

then I w i l l t e l l you, th a t ' s the way i t i s . 

When you have a r i g h t t o d r i l l , when you propose 

t o d r i l l and you go out because you own i t a l l and you 

d r i l l i n accordance w i t h the r u l e s , yes, i f t h a t ' s winning, 

t h a t ' s winning. I would submit t o you, t h a t ' s prudent 

operations developing reserves which you own. 

And then we come i n and we t r y and confuse what 

we're t a l k i n g about. Mr. Bruce said, Well, look a t Order 

R-10,731-B where you have competing pooling a p p l i c a t i o n s . 

There's one flaw i n t h a t , we don't have competing pooling 

a p p l i c a t i o n s , we didn't pool the north h a l f . We had i t , we 

owned i t , and we d r i l l e d i t under the r u l e s . That i s an 
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i n a p p l i c a b l e order. I t doesn't r e l a t e t o what i s before 

you. 

He says, Look at the BLM r e g u l a t i o n s . The BLM 

re g u l a t i o n s say, yes, i n c e r t a i n circumstances even i f one 

person has i t a l l , we may authorize the u n i t i z a t i o n , but i t 

goes on and i t says i f there i s s u f f i c i e n t engineering or 

perhaps geological data t o support t h a t decision. I d i d n ' t 

hear Mr. Bruce say t h a t Pogo ever presented t h a t k i n d of 

info r m a t i o n t o the BLM. Why d i d they wait? 

They said, Well, we t a l k e d t o them and the BLM 

said i t would defer t o the OCD on t h i s . Did the BLM do 

anything? Well, you know i f they contacted you. I know 

they d i d not contact us. 

They decided t h a t t h a t gave them some s o r t of a 

p r o t e c t i o n . They were i n a p r i v a t e meeting, we weren't 

there, you weren't there. They t a l k e d t o the BLM, they 

d i d n ' t t e l l any of us about i t , and yet somehow they 

thought we'd know. 

And t h i s p r i v a t e meeting i n which we d i d n ' t 

p a r t i c i p a t e would override the l e t t e r s we had been w r i t i n g 

them f o r f i v e months, t e l l i n g them what we were going t o 

do. On t h i s they ask you t o take an a c t i o n which runs 

r i g h t square i n t o the j u r i s d i c t i o n of the BLM and overturns 

t h e i r decision. 

Pogo says i t pursued t h i s because they thought 
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they had b e t t e r l o c a t i o n s , t h a t ' s why they were concerned. 

But t h e i r l o c a tions were on EOG acreage. You might note 

t h a t . 

They say, Well, we're concerned, we t h i n k , yes, 

our c o r r e l a t i v e r i g h t s are not being protected because we 

don't get a hearing when our neighbor develops h i s own 

acreage under the r u l e s , an acreage i n which we have no 

i n t e r e s t . 

But you know, when you t a l k about c o r r e l a t i v e 

r i g h t s , one of the problems everyone always has i s , they 

never read the d e f i n i t i o n . The term i s defined by s t a t u t e . 

C o r r e l a t i v e r i g h t s are the o p p o r t u n i t i e s afforded t o each 

i n t e r e s t owner i n a pool t o produce without waste t h e i r 

f a i r share of the recoverable reserves i n the pool. 

And the recoverable reserves, t h e i r share, i s 

defined by s t a t u t e also. I t says, S u b s t a n t i a l l y i n the 

p r o p o r t i o n t h a t the q u a n t i t y of recoverable o i l or gas or 

both under the property, t h e i r property, bears t o the t o t a l 

recoverable o i l or gas i n the pool. Their c o r r e l a t i v e 

r i g h t s cannot be impaired. 

We have appl i c a t i o n s pending t o d r i l l on t h e i r 

property t o get what i s under t h e i r property, not what's 

under ours. Their c o r r e l a t i v e r i g h t s are not being 

impaired. 

They f o r g e t what the d e f i n i t i o n i s , they ask you 
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t o override a BLM decision, they say we have competing 

pooling a p p l i c a t i o n s when we do not. And then they pretend 

l i k e because we develop our acreage, we're somehow beating 

them, and we are not. 

We ask t h a t the order t o dismiss be af f i r m e d . 

MR. BRUCE: I would j u s t l i k e t o say one t h i n g , 

and then Mr. Carr can rebut me, but there were competing 

pool i n g a p p l i c a t i o n s , south h a l f versus an east h a l f . 

MR. CARR: Not on the acreage we developed. 

CHAIRMAN WROTENBERY: Thank you. We might j u s t 

w a i t j u s t a second t i l l . . . 

Thank you very much. We would at t h i s p o i n t — 

We might j u s t take a break, yeah. We may go i n t o closed 

session a l i t t l e while a f t e r — Oh, she's back here. 

What I'd l i k e t o do at t h i s p o i n t i s go i n t o 

closed session so t h a t we can d e l i b e r a t e f o r a few moments 

on the motion we j u s t heard and the argument on t h a t 

motion. 

I ' l l e n t e r t a i n a motion t o close t h i s session. 

COMMISSIONER BAILEY: I so move. 

COMMISSIONER LEE: Second. 

CHAIRMAN WROTENBERY: A l l i n favor say "aye". 

COMMISSIONER BAILEY: Aye. 

COMMISSIONER LEE: Aye. 

CHAIRMAN WROTENBERY: Thank you, we're o f f the 
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record. 

(Off the record at 12:10 p.m.) 

(The f o l l o w i n g proceedings had at 12:25 p.m.) 

CHAIRMAN WROTENBERY: Okay, l e t ' s go back on the 

record, and I ' l l e n t e r t a i n a motion t h a t we go back i n t o 

open session. 

COMMISSIONER BAILEY: I so move. 

COMMISSIONER LEE: Second. 

CHAIRMAN WROTENBERY: A l l i n favor say "aye". 

COMMISSIONER BAILEY: Aye. 

COMMISSIONER LEE: Aye. 

CHAIRMAN WROTENBERY: Aye. And j u s t f o r record 

purposes, l e t me note t h a t the only matter t h a t we 

discussed while we were i n closed session was Case 12,568, 

the A p p l i c a t i o n of Pogo Producing Company f o r compulsory 

pool i n g i n Lea County, New Mexico, and s p e c i f i c a l l y the 

motion t h a t we're considering today, which was f i l e d by EOG 

Resources, Inc., t o dismiss t h i s A p p l i c a t i o n . 

And sorry you waited, gentlemen, f o r so long, but 

what we've decided t o do i s take t h i s matter under 

advisement and w e ' l l r u l e on i t at the A p r i l 27th 

Commission meeting. 

(Thereupon, these proceedings were concluded a t 

12:26 p.m.) 

* * * 
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