FIFTH JUDICIAL DISTRICT COURT : R
STATE OF NEW MEXICO Lo
COUNTY OF LEA

—ed

TMBR/SHARP DRILLING, INC.,
Plaintiff,

V. No. CV- - ’/g AN j:_i;:,f - i

DAVID H. ARRINGTON OIL & GAS,

INC., JAMES D. HUFF, MADELINE
STOKES, ERMA STOKES HAMILTON,
JOHN DAVID STOKES, and TOM STOKES,

Defendants.

PLAINTIFF’S COMPLAINT FOR DECLARATORY JUDGMENT
TORTIOUS INTERFERENCE, REPUDIATION, DAMAGES
AND INJUNCTIVE RELIEF

TMBR/SHARP DRILLING, INC. (“TMBR/Sharp”), Plaintiff, for cause of action against
DAVID H. ARRINGTON OIL & GAS, INC., JAMES D. HUFF, MADELINE STOKES, AND
ERMA STOKES HAMILTON would show the Court as follows:

THE PARTIES

1. Plaintiff is TMBR/Sharp Drilling, Inc. (“TMBR/Sharp”) which is a Texas corporation doing
business in the State of New Mexico and with offices in Midland, Texas.

2. Defendant David H. Arrington Oil & Gas, Inc. (“Arrington O&G”) is a Texas corporation
doing business in New Mexico and is a resident of Midland, Texas. It may be served
Certified Mail, Return Receipt Requested, through its registered agent, Lewis Cox, IIl,at311

North First Street, Lovington, New Mexico, §8260.
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James D. Huff (“Huff”) is an individual doing business in New Mexico and is a resident of
Mineola, Texas. He may be served by Certified Mail, Return Receipt Requested, at P. O.
Box 705, Mineola, Texas 75773. nn~7, _.0 0 ¢ o -

Defendant Madeline Stokes is an individual owning real property in New Mexico and

residing in Ozona, Texas and may be served by Certified Mail, Return Receipt Requested,

at Box 1115, Ozona, Texas 76943.
Defendant Erma Stokes Hamilton is an individual owning real property in New Mexico and

residing in Big Spring, Texas and may be served by Certified Mail, Return Receipt

Requested, at 408 W. Washington, Big Spring, Texas 79720. - .+
Defendant John David Stokes is an individual owning real property in New Mexico and

residing in Ozona, Texas and may be served by Certified Mail, Return Receipt Requested,

at P. O. Box 1739, Ozona, Texas 76943. 7 . SR R

Defendant Tom Stokes is an individual owning real property in New Mexico and residing

in Ozona, Texas and may be served by Certified Mail, Return Receipt Requested, at Box

R

932, Ozona, Texas 76943.

VENUE AND JURISDICTION

Pursuant to New Mexico Statute 38-3-1(D), venue is mandatory in Lea County, New Mexico
because the real property, ownership of which is at issue, is located there.

This Court has jurisdiction over the parties and the subject matter of this action.
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10.

11.

12.

13.

14.

15.

FACTUAL BACKGROUND
ORIGINAL LEASES

Effective July 1, 1998, TMBR/Sharp entéred into an operating agreement (“Opierating
Agreement”) covering oil and gas properties in Lea County, New Mexico.

Exhibit “A” to the Operating Agreement described lands covered by the agreement including
Section 24, T-16-S, R-35-E, in Lea County, New Mexico, and more specifically described
two oil and gas leases, each of which cover, among other lands, the NW/4 SW/4 and NW/4
NE/4 of said Section 24.

THE LEASES

The first lease (“First Lease™) is an oil and gas lease made effective December 7, 1997
between Madeline Stokes and Ameristate Oil & Gas, Inc. (“Ameristate™).

The First Lease is recorded in Book 827, page 12g/of the Deed Records of Lea County, New
Mexico, as amended by instrument dated August 10, 2000.

The second lease (“Second Lease™) is a lease made effective December 7, 1997 between
Erma Stokes Hamilton and Ameristate. It is filed in Book 827, page 124 of the Deed
Records of Lea County, New Mexico as amended by instrument dated August 14, 2000.

By Quitclaim Deed with Reservation of Life Estate and executory rights, Emma Stokes

Hamilton granted John David Stokes and Tom Stokes her remaining interest in the Second

Lease.
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16. These two leases, as amended, are herein referred to as the “Original Stokes Leases” or the )
“First Lease™ and “Second Lease,” and copies thereof are attached hereto as Exhibits “A” and
«B”

17. TMBR/Sharp is a successor in interest to Ameristate by assignment of the First Lease and
Second Lease.

THE POOLED UNIT

18.  OnNovember 17, 2000, TMBR/Sharp Drilling as operator under the Operating Agreement,
filed an application for permit to drill (Form C-101) with the Oil Conservation Division
(“OCD”) of the State of New Mexico, a copy of which is attached as Exhibit “C.”

19.  Onthe same date TMBR/Sharp filed a well location and acreage dedication plat describing
the pooled unit dedicated to the proposed well, the Blue Fin "24" No. 1 Well (Form C-102)
with the OCD and outlined thereon the 320 pooled acres in Township 16 South, Range 35
East, NMPM, Section 24: W/2, Lea County, New Mexico. A copy of this instrument is
attached as Exhibit “D.”

20. The permit to drill was approved by the OCD on November 22, 2000.

21.  The Blue Fin “24" No. 1 Well was spudded in March 29, 2001 and a drill stem test was run
on May 15, 2001.

22, OnlJune 3, 2001 casing was placed in the hole.

23.  OnJune 28,2001 the well was perforated and on June 29, 2001 hydrocarbons were produced
from the well.
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24.

25.

26.

The well, which is capable of producing hydrocarbons in paying quantities, is presently
waiting for a pipeline connection.

The Original Stokes_ Leases each provides in Paragraph 5 in pertinent part: “Lessee is hereby
granted the right and power, from time to time, to pool or combine this lease, the land
covered by it or any part or horizon thereof with any other land, leases, mineral estates or
parts thereof for the production of oil or gas . . .. Lessee shall file a written unit designation
in the county in which the premises are located and such units may be designated from time
to time and either before or after the completion of wells. Drilling operations on or
production from any part of any such unit shall be considered for all purposes, except the
payment of royalty, as operations conducted upon or production from the land described in
this lease.” (emphasis added).

A portion of the lands covered by each of the Original Stokes Leases, namely the NW/4

SW/4 of Section 24, was included in the unit designation filed in Lea County, New Mexico

~ with the OCD of the State of New Mexico during the primary term of such leases.

Therefore, during the primary term, there was a well being drilled on a pooled unit which
included Original Stokes Lease Acreage. Those activities were sufficient to preserve the
leases beyond the primary terms. The First and Second Leases and all acreage described
therein are now held by the Blue Fin “24" No. 1 Well, subject to continuous development by

TMBR/Sharp as described below.
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28.

29.

30.

31.

32.

TOP LEASES

On or about March 27, 2001, Huff acquired an oil and gas lease from Defendant Madeline
Stokes covering the same lands and minerals covered by the Original Stokes Leases. This
lease is herein referred to as the “Stokes Top Lease.”

The Stokes Top Lease purports to be for a primary term of three (3) years from June 7, 2001,
and as long thereafter as oil or gas is produced from said land or from land with which said
land is pooled.

On the same date, Huff acquired an oil and gas lease from Defendant Erma Stokes Hamilton
also covering the same lands described in the Original Stokes Leases. This lease is herein
referred to as the “Hamilton Top Lease.”

The Hamilton Top Lease is for the same primary term as the Stokes Top Lease. The Stokes
Top Lease and Hamilton Top Lease are herein collectively referred to as the “Huff Top
Leases,” and copies thereof are attached hereto as Exhibits “E” and “F.”

The Huff Top Leases each provide in pertinent part: “This oil and gas lease is subordinate
to that certain ‘Prior Lease’ [Original Stokes Leases] recorded in... Lea County Records, as
amended by instrument dated ... recorded ... Lea County Records, but only to the extent that
said prior lease is currently a valid and subsisting oil and gas lease.”

On or about July 12,2001 Michael J. Canon, an attorney in Midland, Texas contacted Randy

V. Watts an independent landman working for TMBR/Sharp and Ameristate and other

parties to the Operating Agreement.
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33.

34.

35.

36.

37.

38.

39.

Mr. Canon advised Mr. Watts that his clients - the Stokes Family — questioned the continued
validity of the Original Stokes Leases, in that no pooling designation had been filed in the
County Clerk’s office of Lea County prior to the expiration of the primary term of the
Original Stokes Leases. |

Mr. Phil Brewer, an attorney for TMBR/Sharp and other parties to the Operating Agreement,
responded to Mr. Canon’s inquiry by letter advising of TMBR/Sharp’s position that the
Original Stokes Leases were in full force and effect.

Mr. Canon replied to Mr. Brewer’s letter in writing indicating that the “Stokes Family had
questions with respect to whether or not the lease [Original Stokes Leases] is in effect and
whether Ameristate has taken the necessary and appropriate action to perpetuate its lease
beyond the expiration of its primary term, June 17[sic], 2001.”

On information and belief, Huff has taken the position that the Original Stokes Leases have
expired and that the Huff Top Leases are in effect.

On July 19, 2001 Arrington O&G filed an application for and obtained a permit to drill the
Triple Hackle Dragon 25 No. 1. Well on the W/2 of Section 25, T-16-S, R-35-E, Lea
County, New Mexico. The OCD approved the application on July 19, 2001.

The unit designated by Arrington O&G for this permit covered lands described in the
Original Stokes Leases and the Huff Top Leases.

On information and belief, Arrington O&G obtained this permit to drill on the basis of

ownership rights claimed to be held pursuant to the Huff Top Leases.
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42.

43.

44,

45.

46.

On July 30, 2001,Arrington O&G filed an application for and obtained a permit to drill the
Blue Drake 23 No. 1. Well on the E/2 Section 23, T-16-S, R-35-E, Lea County, New
Mexico. The OCD approved the application

The unit designated by Arrington O&G for this permit‘ covered lands described in the
Original Stokes Leases and the Huff Top Leases.

On information and belief, Arrington O&G obtained this permit to drill on the basis of

" ownership rights claimed to be held pursuant to the Huff pr Leases.

David H. Arrington (“Arrington™), President of Arrington O&G, made statements to a
TMBR/Sharp representative that the leases held by TMBR/Sharp had terminated and his
company intended to move forward with development.

On August 8, 2001, TMBR/Sharp was denied a permit to drill the Blue Fin “25" No. 1 Well
on the E/2 of Section 25, by letter from Chris Williams, District I Supervisor for the Oil
Conservation Division of the State of New Mexico, stating that the permit granted to
Arrington O&G precluded the permit applied for by TMBR/Sharp.

On August 8, 2001, TMBR/Sharp was denied a permit to drill the Leavelle “23" No. 1 Well
on the E/2 of Section 23, also on the basis of a letter from Chris Williams with like statement
that the permit granted Arrington O&G precluded the granting of the permit sought by
TMBR/Sharp.

The Original Stokes Leases are in full force and effect. However, each of these leases
contains a “continuous development clause.” Specifically, in Paragraph 12 of Exhibit A of

each such lease provides in pertinent part: “Should Lessee fail to timely commence a well
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47.

48.

49.

50.

51.

52.

in accordance with aforesaid 180 days continuous drilling or development prior to the point
in time the leased premises have fully developed then this lease shall terminate as to all lands
not included in or otherwise allocated to a well unit.”

TMBR/Sharp éttcmpted to drill two additional wells in accordance with the provisions of
Paragraph 12 of the Original Stokes Lease, but was denied drilling permits by the OCD on
its leasehold property because those lands are claimed to be subject to the Huff Top Leases.
The drilling aﬁplications filed by Arrington 0&G have prevented TMBR/Sharp from
exercising its rights and fulfilling its obligations under the Original Stokes Leases.

COUNT I

DECLARATORY JUDGMENT: ORIGINAL STOKES LEASES
ARE PROPERLY POOLED

TMBR/Sharp incorporates by reference the factual information contained in paragraphs 1
through 44 of this Complaint.

TMBR/Sharp is an interested party under a written contract whose rights, status or other legal
relations should be determined by the Court pursuant to the New Mexico Declaratory
Judgment Act 44-6-1 through 44-6-15.

TMBR/Sharp seeks a declaratory iudgment from the Court that the Original Stokes Leases
are in full force and effect because TMBR/Sharp was drilling upon lands properly pooled
with the lands covered by the Original Stokes Leases across the expiration of the primary
term as provided for in Paragraph 5 of the lease.

Specifically, TMBR/Sharp seeks a declaratory judgmént that its written unit designation filed

in Lea County with the Oil Conservation Division of the State of New Mexico on
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54.

55.

56.

November 17, 2000 satisfied the obligations of Paragraph 5 of the Original Stokes Leases
to properly pool the NW/4 SW/4 of Section 25, T-16-S, R-35-E, into a unit comprised of the

W/2 of said Section 25.

g COUNT I
DECLARATORY JUDGMENT: HUFF TOP LEASES NOT EFFECTIVE

Plaintiff incorporates by reference the factual information contained in paragraphs 1 through
44 of this Complaint.

TMBR/Sharp seeks a declaratory judgment from the Court that the Huff Top Leases are not
effective because the Original Stokes Leases are currently valid and subsisting oil and gas
leases covering the lands described therein and superior in all respects to the Huff Top

Leases.

COUNT 11
TORTIOUS INTERFERENCE

Plaintiff incorporates by reference the factual information contained in paragraphs 1 through
44 of this Complaint.

Arrington, Arrington O&G’s and Huff’s solicitation and acceptance of the Huff Top Leases,
constitute deliberate and malicious tortious interference with the contractual relationships

between TMBR/Sharp on the one hand and each of Madeline Stokes and Erma Stokes

Hamilton on the other.
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60.

61.

62.

63.

Huff’s knowledge of the Original Stokes Lease is undisputed and clearly evidenced by the
fact that Huff took a top lease that would not be viable until the expiration of the Original
Stokes Leases.

TMBR/Sharp has been denied its right to perform continued drilling operations on the

Original Stokes Leases.

Huff, Arrington and/or Arrington O&G have asserted that the Original Stokes Leases
expired, that the Huff Top Leases were valid and subsisting oil and gas leases, and requested
and received permits from the OCD to drill wells on lands and minerals covered by the
Original Stokes Leases.

Arrington O&G obtained drilling permits, told TMBR/Sharp employees that the Original

Stokes Leases were expired, and performed operations on the lands covered by the Huff Top

Leases.

Huff, Arrington and Arrington O&G further knew and understood that TMBR/Sharp could
not utilize its contractual rights if it could not obtain permits from the Oil Conservation
Division of the State of New Mexico to drill on acreage covered by the Original Stokes
Leases.

Huff’s, Arrington’s and Arrington O&G’s willfully and intentionally committed acts
calculated to cause damage to TMBR/Sharp and its lawful business and ownership of the
property pursuant to the Original Stokes Leases.

Huff’s, Arrington’s and Arrington O&G’s acts were the proximate cause of damage to

TMBR/Sharp in that TMBR/Sharp lost the opportunity or lost time in which to drill wells
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on the pre-selected sites, and deprived TMBR/Sharp of the benefit of the Original Stokes
Leases.

64.  TMBR/Sharp has suffered actual damage and loss by virtue of Huff’s, Arrington’s and
Arrington O&G’s conduct by losing drilling opportunities in that drilling rigs are now
reasonably available and gas prices remain high. If drilling is delayed, either rigs may
become unavailable or gas prices may drop. Further, TMBR/Sharp has been damages by its
loss of future production from the two wells it intended to drill but was denied permits for.

COUNT IV |
TMBR/SHARP’S DUTY TO DRILL SHALL BE SUSPENDED

65.  Plaintiff incorporates by reference the factual information contained in paragraphs 1 through
44 of this Complaint.

66.  Paragraph 9 of each of the Original Stokes Leases provides in pertinent part: “Should lessee
be prevented from complying with any express or implied covenant of this lease, or from
conducting drilling or reworking operations hereunder, or from producing oil or gas
hereunder by reason of scarcity or inability to obtain or use equipment or material or by
operation of force majeure, or by any federal or state law or any order, rule or regulation of
governmental authority, then while so prevented, lessee’s duty shall be suspended, and
Lessee shall not be liable for failure to comply therewith, and this lease shall be extended
while and so long as Lessee is prevented by any such cause from conducting drilling or

reworking operations or from producing oil or gas hereunder, and that time while Lessee is
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68.

so prevented shall not be counted against Lessee, anything in this lease to the contrary
notwithstanding.”

The conduct of Arrington O&G, acting on behalf of or in concert with Huff, in applying for
and receiving permits to drill from the Oil Conservation Division on lands and minerals
covered by the Original Stokes Leases, has caused the Oil Conservation Division to withhold
the applied for drilling permits for the Blue Fin “25" No. 1 Well and the Leavelle “23" No.
1 Well, thereby resulting in circumstances which have triggered Paragraph 9 of the Original
Stokes Leases.

Pursuant to the terms of Paragraph 9 of the Original Stokes Leases TMBR/Sharp secks a
declaratory judgment that its duty “shall be suspended™ and it “shall not be liable for failure
to comply therewith [the lease] and the leases “shall be extended while and so long as lessee
is prevented . . . . from conducting drilling or reworking operations or from producing oil or
gas hereunder,” as a result of it being unable to obtain OCD permits for the drilling of the

referenced wells.
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69.

i COUNT YV

EQUITABLE CLAIM: LEASE REPUDIATION
Plaintifft TMBR/Sharp incorporates by reference the factual information contained in
paragraphs 1 through 44 of this Complaint.
Madeline Stokes and Erma Stokes Hamilton have, acting through their attorney, Michael J.
Canon, wrongfully repudiated the Original Stokes Leases by asserting that the actions of the
Lessee/Plaintiff are not sufficient, pursuant to the Original Stokes Leases, to perpetuate such
leases beyond the specified primary term.
Further, their assertions that the Huff Top Leases are valid and subsisting oil and gas leases
and permitting Huff and Arrington to obtain the interfering permits, precluding the exercise
by TMBR/Sharp of its rights pursuant to the Original Stokes Leases, constitute a clear and
unequivocal challenge to TMBR/Sharp’s title to the Original Stokes Leases.
For such time as TMBR/Sharp is precluded from obtaining permits and pursuing its rights
pursuant to the Original Stokes Leases, TMBR/Sharp requests this court exercise its
equitable powers and suspend the running of any time period for performance by
TMBR/Sharp pursuant to the Original Stokes Leases.

PRAYER FOR RELIEF

WHEREFORE, PREMISES CONSIDERED, Plaintiff TMBR/Sharp, Inc. respectfully

requests the Court enter judgment awarding TMBR/Sharp the following relief:
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a. All direct and consequential damages of Defendants’ breaches of their duties as

described herein;
b. An award of damages for Arrington’s and Huff's tortious interference;
c. A declaration that TMBR/Sharp’s written unit designation filed in Lea County with

the Oil Conservation Division of the State of New Mexico on November 17, 2000,
satisfied the obligations of Paragraph 5 of the Original Stokes Leases to properly pool
the N/4 SW/4 of Section 25, T-16-S, R-35-E, into a unit comprised of the W/2 of
said Section 25;

d A declaration that the Huff Top Leases are not effective because the Original Stokes
Leases are currently valid and subsisting oil and gas leases covering the lands
described in this Complaint;

e. A finding that Madeline Stokes and Erma Stokes have repudiated the Original Stokes
Leases;

f. Equitable relief relieving TMBR/Sharp from any obligation to conduct further
drilling operations required under the Original Stokes Leases pending a judicial
resolution as to the validity of the Original Stokes Leases;

g A temporary restraining order and injunctive relief ordering Arrington O&G and/or
Huff refrain from drilling any wells on and acreage covered by the Original Stokes
Leases;

h. Awarding TMBR/Sharp costs, reasonable attorney’s fees and pre-judgment and post-

judgment interest at the highest lawful statutory or contractual rate; and
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1. Awarding TMBR/Sharp such other and further relief at law or in equity to which it

may be justly entitled.
Respectfully submitted,

COTTON, BLEDSOE, TIGHE & DAWSON, P.C.
500 West lllinois, Suite 300

P.O. Box 2776

Midland, Texas 79702 2776

(915) 684-5782°

(915) 682-3672 - Fax

By: 16/9/\4««{ ’/ / / (e'/(cw«m7

SUSANR. RICHARDSON -~
RICHARD R. MONTGOMERY
ROBERT T. SULLIVAN

and

PHIL BREWER

P. O. Box 298

Roswell, NM 88202-0298
(505) 625-0298

ATTORNEYS FOR PLAINTIFF
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EXHIBIT A
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R
Madeline Stokes L

STATE OF TEXAS )
}o

COUNTY OF Crouffett— ‘

4 . .
This instrument was acknowledged before me on the L day of .ai!fi!m&_. 1997, by
Madeline Stokes, dealing in her sole and scparatc property. :

v e ar ! U
- Notary Publle * -
My commission expires: 03-21-01 ‘
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EXHIBIT “A"

Attached to end made a part of that certain oil and gas lease dated August 25, 1997, but effective
December 7, 1997, by and between Madeling Stokes, lessor, and Ameristate Qil & Gas, Inc., lossee:

12, Notwithstanding anything contalned hereinabove to the contrary, it is understood and agreed that a1 the
expiratiun of the primary term, this lcase shall terminate as 10 all lands cavered hereby not included in or otherwise
allncated (o a “well unit™ as hereinafter defined, unless lessca js producing oil, gas or other hydrocarbons from any
well on the leased premiscs, or lands paoled therewith, or is drilling upon said lands across the cxpiration of the
primary tenn a3 provided for in the body of this lease, and docs not alfow more than 180 days to clapse between the
completion or abandonment of one well on such land and the commencement of another well thereon until the lcased
premises have been “tully developed,” as hereinafter defined. Opcrations for drilling of the first such development
well must be commenced (a) within 180 days after the expiration of the primary term if production i catablished
under his lease prior to the expiration of the primary term, or (b) within 180 days of completion of the well which
15 being drilled, tested or compicted acrosy the expiration of the primary term.  Should lessee fail to timely commence
a well in aceordance with aforesaid 130 days continuous drifling or development prior to the poiat in tin the leased
premises have fully developed then this lease shalf terminate as to all lands not included in or atherwise allocated 10
a well unit., For the purpose hereof, the tem “well unit™ shall mean the proration or spacing unit created for a well
capeble of producing oil and/or gas or other hydrocarbons in paying quantities as in accordance with the applicable
rules and regulations of the New Mcxico Qil Conservation Division or other governmental authority having
junsdiction, and the term “fully devecloped™ shall meen the point in time when the entirety of the leased premises has
been included in a well unit or units as defined. The date of completion of & well shall be the date of a potential test
if a producing well and the date of plupging if a dry holc or abendoned woll. At the end of the continuous drilling
program, il any, this lease will automatically terminat¢ as to all lands covered hereby which have not been so fully
developed and as to lands so fully developed shall terminate as to all depths lying more than 100" below the total
depth dnlled.

13 Payment of shut-in gas well royaltics wilf not be parmitted to maintain this leasc in force for any period longer
1han twa consecutive years, without the written consent of Lessor.

Signed for identiflcation purpascs:

S gs fame . adbey

Madeline Stokes

gv .....‘.._'_9.,#

Ny ~ o
™ h:‘ ’:: ]
7. z-" o q;'
~N 2D \ .',"-.

STATE OF NEW MEXICO
COUNTY QOF LEA
: FILFD

pgT 1597

at . ook | — M
vl tecoeded 1 B —
LT el -
M Chapyeds, [+ #1] §
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EXHIBIT B

Plaintiff’s Complaint for Declaratory Judgment, Tortious Interference, Page 18
Repudiation, Damages, and Injunctive Relief
Mid: SRICHARDSON\004370\0000211297609.1
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Producer's 82-Paid-up , " 14262 ..
‘ OIL & GAS LEASE g

THIS AGREEMENT miedu this August 25, 1997, but effective Docernber 7, 1997, botwesn Erma §tokes Haailos, dealing In hey sole
and spuraic property, whae sddeess (s P.O. Box 1470, Big 3priag, Texas 27731, harcin cutlod ks (whathor oo ar movs) md hmees: AMERISTATE
Ow & Gay, L1c., 1211 Waar Texas STRIET, Mbtano, Taxas 79701, . «

1. Lamr, » dxwidastion o« TEN AND 00/1 00tha DOLLARS cuh i hand rvosipt and sulllvdency ‘l‘ﬁ\ﬂhh sdnowlsdgad, sad of! ny!ll-'h‘\'
mqnmu@hua:h;dnmkmwm:ﬁmmﬂwmuunpu:dthm‘:m -l
m.‘u.uma.‘ua..4.,.;,mh.“mmuguamu&hmmmhﬁgo«%.mhmmmu
® ber £ruures wad Bing Garvia v prodion, §4v0, Take eure of, Urasl, fwesems, €0r0 sad traauport sald minerals. the followeing deacribed land i Lea County, New
Meiieo, o wit ’

Sectlon 131 SEY,

Section 231 3L}

Section 241 NWI/SW NWNEY,
Section 2 NWY%

Section 261 NEY

SEE EXHIBIT “A™ ATTACHED HERETO AND MADE A PART HERFOF.
Suid imd » otimutad (o axmprise T20.00 sare, whatine & saually vomprises move or loas.
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10 Lo hardhy warrents eid agrom 0 daimd the this te sald hund and ogrom thet lamses ot s spticn musy dischy o dha o o asld lood, sd
eved lane doss 00 8 dhall by aubrogael uﬁhﬂuwu“u“o-&mﬁd&%‘mﬂm’ h—u‘.:'dmu :::
Wehout inypeirst of ionads rights vader the warreaty, Fthle lonsa covern o loss intamrent In the il or 9o 0 ol a5 vy past of cold lond than o entive and wadividod fhe simple

) " -y
thai uch full sero, daall be pald anly i the propartion which e nterest tharel, I wry, avvared by Gils lasse, buurs (o Gie'whols snd usdivided foe simpls aiste thersin. Shadd
any me or more of the partias aame) sbeve s fonsare Al G lonsq, & shall Srolons bs bindag upram G4 party or partien cmating the ssms.

11, Lowag, 02 o his mudommar, bolrs and sasgns, el have the rlght oty Gont 10 surmendr s Inst, b Whiole ur b part, 60 ensar a2 b hekr, muoomaaen, and sague by
dulrvaring o malling & folues harenl1a the 100r, or by placing & relmas tharesf of Fesurd in e ooty bn which asid land is siluntod; hrareupen lumnov shall be [
ol chiigativan, eprassed of lmyplied, of his opy 10 savage oo surmndared, mnd tharasfier the thut & 10yaRy peyoble dareandar thall by seducad s e propestion at

he sam g orvared harchy is reduunt by 0814 ndeuss o relessn.

é Stokes Hamilton ) ', .'

STATE OF TEXAS }
} s
COUNTY OF _HOWARD _ )

This Instrument was acknowledged befors me on the _Sth__ dayof __im;mr_. 1997, by
Erma Stokcs Hamilton, dealing in her solc and mnte property, ' .

i s s _Mq_ﬂﬁmm__
‘ ooyl 108 Netary Publi¢ = - o
Myec r . .

January 6, 1998 .
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EXHIBIT “A*

Actached to and made s part of that certain oll and gas lease dated August 25, 1997, but effective

wﬂwtbcr 7. 1997, by and between Erma Stokes Hamilton, lestor, and Ameristate Oil & Gas, Inc.,
e

12.  Notwithstanding anything contsined hereinabove to the contrary, it (s understood and agreed that at the
expirstion of the pimary term, this lease shall terminate as 1o all lands covered hereby not included in or otherwise
allocated to 2 “well unit” as hercinafter defined, unlcss lessec is producing oil, gas or ather hydrocarbons from sny
well on the leased premiscs, or lands pooled therewith, or is drilling upon said lands across the expiration of the
primary term as provided for in the body of this lease, and does not allow more than 180 days to elapse between the
completion or abandonment of cae well on such land and the commencement of another well thereon until the leased
premises have been “fully developed,” as hereinafter dofined. Operations for drilfing of the first such development
well must be commenced (a) within 130 days after the expiration of the primary term If production is established
undcr this lease prior to the expirstion of the primary term, or (b) within 180 days of completion of the well which
i being drilled, tested or completed across the expiration of the primary ternt. Should lessee fail to timely commence
2wl in accordance with aforessid 180 days continvous drilling or development prior to the point in time the leased
premiscs have fully developed then this lease shall terminate as to all lands not included in or otherwise allocated to
awelunit. For the purpose hereof, the term “well unit™ shall mean the proration or spacing unit created for a well
capable of producing oil and/or gas or other hydrocarbons in paying quantities as.in accordance with the applicable
rules and rcgulstions of the New Mexico Oil Conservation Division or other governmental suthority having
jurisdiction, and the term “fllly developed™ shall mean the point in time when (he entirety of the leased premises has
becn included in & well unit or units as defined. The date of completion of a well shall be the date of & potentlal test
if a producing well and the date of plugging if a dry hole or abandoned well. At the end of the continuous driling
program, if any, this lease will sutomatically terminate as to all lands covered hereby which have not becn so fully
developed and as ta lands so fully developed shall terminate as to all depths lying more than 100° below the totat
depth dritled.

13, Psyment of shut-in gas well royaities will not be permitted to maintaln this lease in force for any period longer
than two coasecutive years, without the written consent of Lessor,

Signed for identification purposes:

{ énm Stokes Hamllion
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EXHIBIT C

PlaintifP’s Complaint for Declaratory Judgment, Tortious Interference, Page 19
Repudiation, Damages, and Injunctive Relief
Mid: SRICHARDSON\004370\000021\297609.1
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Plaintiff’'s Complaint for Declaratory Judgment, Tortious Interference,
Repudiation, Damages, and Injunctive Relief
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Page 20
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EXHIBIT E

Plaintiffs Complaint for Declaratory Judgment, Tortious Interference, Page 21
Repudiation, Damages, and Injunctive Relief
Mid: SRICHARDSON\0(04370\000021\297609.1



ILLEGIBLE

‘07161

s Sovised 1994 New tnice Fom 32D, Puld-m
oL ¢ SA3 LA

>

Wil 3 SRR e e e g
o ﬁiwmwmw ﬁ i mmm."m I _mms T
iha i il i gttt .uw sl fpg i
] m_ R .mn m.mwu f ..“.&.L :.m:_ = u m _.....muwu,. ] r wm- _L wt 4
uu umu “ * _ -, .-:- m_ z *.—aﬁ-nm um ufﬂu u—m :
TR M“ IR e TR B e e e u.z
M : 11 Kl ~ﬂ“. {Hyphy 1 o it M~_ i HRIELE m L
e, m R TH AN MR TP m“mm IR NE St H
i R I H f R TH R H O HiRR) n._ i
il § o T Lttt b solebpatol iialt Qg o
i 11 i1 gl b
m : 1 1 m.u —“n4nu“u¢mmmm . ”w .". .. ma.‘m.. u. .. w.m.. “...
il ks ol g il i
ity ."“:M: __“_“rm.z alaba! i ke sy LY st
il i st i o et iR s el
u. u__ : mw “m.:mm. hmnmwn f‘.“_. dwu ﬂm_mmm.mmmna_ i .up_m 1 “ m;“-.:
it _u._“m“.___ it uu_m# m mﬁ i % !
113 2 S Uyt wn ”_ ._... . .— 1 s
LI T d
a3 Dl S s i 4

37/-1

200K 1084 rAcx 282



LLEGIBLE _

._.t.m“_ L TR
wm i m._m I u__mz MHE 10 Bk oW
i ) el Ml
am _n ...r .uﬂ. I um. .u 1] -m inl _._m?—
il ol g i i, 1L g
m | ity Glge & AEERY filly Ml ;i
il i b | il it
a__ it e st i o D
s MJW_.“ il 1l i il
il il T Lw i Hdl iy i il
_:. u.m, _.a__h “—_w__..“ i i umﬂu: wr_um hm .;J 3!
”_ i et itk R R i
i i | i %@ il I} Eﬂ_“_m. il
mw 1l Uit i i
Hinl i bEh i %.1..._.
il i | 1 i
= ri rf E.L. wm f.m.?.mm wah :m.m
il .;m 3 Lﬁ 1 “ ;“ tmwa._ u_.nm i ﬂm
U

zysst

soox 1084 Prox 283

he
Qay emd yue e



" 07161

ILLEGIBLE

STATE OF NEW MEXICO
COUNTY OF LEA

JUN 11 2001

A0 e f

|

200 1084 Pase 284




EXHIBIT F

Plaintiff’s Complaint for Declaratory Judgment, Tortious Interference, Page 22
Repudiation, Damages, and Injunctive Relief
Mid: SRICHARDSON\004370\000021\297609.1
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STATE OF NEW MEXICO }
COUNTY OF LEA }

KNOW ALL MEN BY THESE PRESENTS:

For end In coneiderstion of the premises and for other good and veluable
considerstion the sufficiency of which is hereby acknowiedged, Tom Siokes snd John
Devid Siokes (hareinafier refemed 10 as ‘Lesscr”) whoee mailing address is PO Box
632, Czona, Texss 78043 does hereby adopl, ralify and confim thal cerisin ol end ges
lease dated March 27, 2001, emsculed by Enma Hamiion covering the following

described poperty in Lea County, New Mexico, 10-wil:

35
Section 13: SEM
Sectlon 23: 6E/4
Gection 24: NWMSW/, NW/4NE/4
Section 25: NW/4
Section 20: NEM

For the sssne consideration, Lessor doss hereby grant, lasse and let
unto James D. Huff, whose maling address is PO Box 706, Mineoia, Texms 75773, the
ands coversd by the jease on the sams fenms and condiiions as contsined In the

Lonss. ‘
This inslument shall inure in the benefll of the parties hereto, there respective

heira, sucosssors, and aseigns.
EXECUTED as of the date set forth in the acknowledgment balow, but

EFFECTIVE for el purposses March 27, 2001.

&
. l;‘,'w ‘\“\
ACKNOWLEDGEMENT *ora0qper

STATE OF }
COUNTY OF ZME_ }

I
mmmmmmmé'mu March
2001 by Tom Stokes and John David Stokes. '

scox 1084 Pase 288 .
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FIFTH JUDICIAL DISTRICT COURT
COUNTY OF LEA
STATE OF NEW MEXICO

TMBR/SHARP DRILLING, INC.

Plaintiff,

v. cv-2001- 345 C-

DAVID H. ARRINGTON OIL & GAS,
INC., JAMES D. HUFF, MADELINE
STOKES, ERMA STOKES HAMILTON,

JOHN DAVID STOKES, AND

TOM STOKES
Defendants.
SUMMONS
TO: Defendant John David Stokes, P.O. Box 1739, Ozona, Texas 76943, or his physical
residence.
Greetings:

You are hereby directed to serve a pleading or motion in response to the Complaint within 30 days
after service of the Summons, and file the same, all as provided by law.

You are notified that, unless you so serve and file a responsive pleading or motion, the Plaintiff will
apply to the Court for the relief demanded in the Complaint.

Attorney or Attorneys for Plaintiff: SUSAN R. RICHARDSON

Address of Attorney for Plaintiff: P.O. Box 2776
Midland, Texas 79702

WITNESS the Honoroble@%{‘ﬂaﬂtﬂmsmd Judge of Fifth Judicial District Court of the State
of New Mexico and Seal ot theDistrict Court of Said County, this ZL){C—icy of August, 2001.

(SEAL) JANIE G. HERNANDEZ
CLERK OF THE DISTRﬂ COURT
By m\,m M (h a_
7 Ji
\,/

Mid: SRICHARDSON\00437010000211298280.1



STATE OF TEXAS )

)

COUNTY OF ] )

1, being duly sworn, on oath, say that | am over the age of eighteen {(18) years and not

a party to this lawsuit, and that | served the within Summons in said County on the ___ day

of

, 2001, by delivering a copy thereof, with a copy of Complaint attached,

together with a copy of Demand for Trial by 12 Member Jury, in the following manner:

(]

[1]

(1

[1]

[1

[1]

To Defendant (used when Defendant receives copy of
Summons or refuses to receive Summons).

To . a person over the age of fifteen (15) years of age and
residing at the usual place of abode of Defendant, who at the time of such service was
absent therefrom.

By posting a copy of the Summons and Complaint in the most public part of the
premises of Defendant (used if no person found at dwelling house or usual place of
abode).

To ., an agent authorized to receive service of process for
Defendant.
To , lparent) (guardian) of Defendant (used when Defendant

is @ minor or an incompetent person).

To , {(name of person) , (title of person
authorized to receive service) (used when Defendant is a corporation or association
subject to a suit under a common name, a land grant board of trustees, the State of
New Mexico or any political subdivision).

Fees:
Signature of Person Making Service
Title (if any)

*Subscribed and sworn to before me this __ day of , 2001.

My Commission Expires:

Judge, Notary or Other Officer
Authorized to Administer Qaths

Official Title

Mid: SRICHARDSON\004370\0000211298280.1 -2-



FIFTH JUDICIAL DISTRICT COURT
COUNTY OF LEA .
STATE OF NEW MEXICO

TMBR/SHARP DRILLING, INC.
Plai.ntiff,

v ' CV-2001- -2 = —

DAVID H. ARRINGTON OIL & GAS,
INC., JAMES D. HUFF, MADELINE
STOKES, ERMA STOKES HAMILTON,
JOHN DAVID STOKES, AND

TOM STOKES

Defendants.

SUMMONS

TO: Defendant Tom Stokes, P.O. Box 932, Ozona, Texas 76943, or his physical residence.

Greetings:

You are hereby directed to serve a pleading or motion in response to the Complaint within 30 days
after service of the Summons, and file the same, all as provided by law.

You are notified that, unless you so serve and file a responsive pleading or motion, the Plaintiff will
apply to the Court for the reliet demanded in the Complaint.

Attorney or Attorneys for Plaintiff: SUSAN R. RICHARDSON
Address of Attorney for Plaintiff: P.O. Box 2776
Midland, Texas 79702
T { O STIAN
~HINE D et Judge of Fifth Judicial District Court of the State

WITNESS the Honorable 37 _
of New Mexico and Seal of the District Court of Said County, this.</ day of August, 2001.

(SEAL) JANIE G. HERNANDEZ
CLERK OF THE DISTRICT COURT

- ) = V V4 ’
By ?c}'za P /1% KL osritind i,

,// Deputy

L

Mid: SRICHARDSON\00437010000211298280.1



STATE OF TEXAS )
)
COUNTY OF )

I, being duly sworn, on oath, say that | am over the age of eighteen (18) years and not
a party to this lawsuit, and that | served the within Summons in said County on the ___day
of ‘ , 2001, by delivering a copy thereof, with a copy of Complaint attached,
together with a copy of Demand for Trial by 12 Member Jury, in the following manner:

[ ] To Defendant (used when Defendant receives copy of
Summons or refuses to receive Summons).

[ 1] To _- ,.a person over the age of fifteen (15) years of age and
residing at the usual place of abode of Defendant, who at the time of such service was
absent therefrom,

(1] By posting a copy of the Summons and Complaint in the most public part of the
premises of Defendant {used if no person found at dwelling house or usual place of

abode).

[1] To , an agent authorized to receive service of process for
Defendant.

[] To , {parent) (guardian) of Defendant (used when Defendant

is a minor or an incompetent person).

[ 1] To , {(name of person) , {title of person
authorized to receive service) {(used when Defendant is a corporation or association
subject to a suit under a common name, a land grant board of trustees, the State of
New Mexico or any political subdivision).

Fees:
Signature of Person Making Service
Title (if any)

*Subscribed and sworn to before me this __ day of , 2001.

Judge, Notary or Other Officer
Authorized to Administer Qaths

My Commission Expires:

Official Title

Mid: SRICHARDSON\00437010000211298280.1 -2-



FIFTH JUDICIAL DISTRICT COURT
COUNTY OF LEA-
STATE OF NEW MEXICO

TMBR/SHARP DRILLING, INC.

Plaintiff,

v. | eva2001- 3)5C.

DAVID H. ARRINGTON OIL & GAS,
INC., JAMES D. HUFF, MADELINE
STOKES, ERMA STOKES HAMILTON,
JOHN DAVID STOKES, AND
TOM STOKES

Defendants.

SUMMONS

TO: Defendant David H. Arrington Oil & Gas, Inc., through its registered agent,
Lewis Cox, III, at 311 North First Street, Lovington, New Mexico, 88260.

Greetings:

You are hereby directed to serve a pleading or motion in response to the Complaint within 30 days
after service of the Summons, and file the same, all as provided by law.

You are nofified that, unless you so serve and file a responsive pleading or motion, the Plaintiff will
apply to the Court for the reliet demanded in the Complaint.

Attorney or Attorneys for Plaintiff: SUSAN R. RICHARDSON

Address of Attorney for Plaintiff: P.O. Box 2276
Midland, Texas 79702

WITNESS the Honorable ¥ '\J“ngma,nDisfrid Judge of Fifth Judjgial District Court of the State
%%y of August, 2001.

of New Mexico and Seal of the District Court of Said County, thi&jjl

(SEAL)

Mid: SRICHARDSON\00437010000211298201 .1



STATE OF NEW MEXICO ) R

)

COUNTY OF _ )

I, being duly sworn, on oath, say that | am over the age of eighteen (18) years and not

a party to this lawsuit, and that | served the within Summons in said County on the ___ day

of

, 2001, by delivering a copy thereof, with a copy of Complaint attached,

together with a copy of Demand for Trial by 12 Member Jury, in the following manner:

(]

(1]

(]

(1

[1

[]

Fees:

To Defendant (used when Defendant receives copy of
Summons or refuses to receive Summons).

To ., a person over the age of fifteen (15) years of age and
residing at the usual place of abode of Defendant, who at the time of such service was
absent therefrom.

By posting a copy of the Summons and Complaint in the most public part of the
premises of Defendant (used if no person found at dwelling house or usual place of
abode).

To ., an agent authorized to receive service of process for
Defendant.
To , (parent) (guardian) of Defendant (used when Defendant

is a minor or an incompetent person).

To ., (name of person) , {title of person
authorized to receive service) (used when Defendant is a corporation or association
subject to a suit under a common name, a land grant board of trustees, the State of
New Mexico or any political subdivision).

Signature of Person Making Service

Title (if any)

*Subscribed and sworn to before me this __ day of , 2001,

My Commission Expires:

Judge, Notary or Other Officer
Authorized to Administer Oaths

Official Title
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FIFTH JUDICIAL DISTRICT COURT

COUNTY OF LEA
STATE OF NEW MEXICO

TMBR/SHARP DRILLING, INC.

Plaintiff,

v. : CV-2001- 3/ 5 C

DAVID H. ARRINGTON OIL & GAS,
INC., JAMES D. HUFF, MADELINE
STOKES, ERMA STOKES HAMILTON,
JOHN DAVID STOKES, AND

TOM STOKES

Defendants.

SUMMONS

TO: Defendant James D. Huff, P. O. Box 705, Mineola, Texas 75773, or his physical
residence.

Greetings:

You are hereby directed to serve a pleading or motion in response to the Complaint within 30 days
ofter service of the Summons, and file the same, all as provided by law.

You are notified that, unless you so serve and file a responsive pleading or motion, the Plaintiff will
apply to the Court for the relief demanded in the Complaint.

Atorney or Attorneys for Plaintiff: SUSAN R. RICHARDSON

Address of Attorney for Plaintiff: P.O. Box 2776
Midland, Texas 79702

WITNESS the Honorablé@ry Clingman pistrict Judge of Fiﬁ%cjl District Court of the State
of New Mexico and Seal of the District Court of Said County, thi ay of August, 2001.

(SEAL) ) JANIE G. HER DEZ
CLERK THE DISTRICT COURT ~)
- . /1 .
o - )&/
. A

.
\

Deputy

Mid: SRICHARDSON\004370\0000211298202.1



STATE OF TEXAS )

)

COUNTY OF )

I, being duly sworn, on oath, say that | am over the age of eighteen (18) years and not

a party to this lawsuit, and that | served the within Summons in said County on the ___day

of

, 2001, by delivering a copy thereof, with a copy of Complaint attached,

together with a copy of Demand for Trial by 12 Member Jury, in the following manner:

(1

!

[ ]

(1]

[]

[1

To Defendant (used when Defendant receives copy of
Summons or refuses to receive Summons).

To , a person over the age of fifteen (15) years of age and
residing at the usual place of abode of Defendant, whao at the time of such service was
absent therefrom.

By posting a copy of the Summons and Complaint in the most public part of the
premises of Defendant (used if no person found at dwelling house or usual place of
abode).

To , an agent authorized to receive service of process for
Defendant.
To . {parent) {(guardian) of Detendant {used when Defendant

is a minor or an incompetent person).

To , {(name of person) . ({title of person
authorized to receive service) (used when Defendant is a corporation or association
subject to a suit under a common name, a land grant board of trustees, the State of
New Mexico or any political subdivision).

Fees:
Signature of Person Making Service
Title (if any)

*Subscribed and sworn to before me this __ day of , 2001.

My Commission Expires:

Judge, Notary or Other Officer
Authorized to Administer Oaths

Official Title

Mid: SRICHARDSON\004370\0000211298202.1 -2-



FIFTH JUDICIAL DISTRICT COURT
COUNTY OF LEA
STATE OF NEW MEXICO

TMBR/SHARP DRILLING, INC.

Plaintiff,
v. cv-2001--515° C

DAVID H. ARRINGTON OIL & GAS,
INC., JAMES D. HUFF, MADELINE
STOKES, ERMA STOKES HAMILTON,
JOHN DAVID STOKES, AND

TOM STOKES

Defendants.

SUMMONS

TO:  Defendant Madeline Stokes, Box 1115, Ozona, Texas 76943, or her physical residence.

Greetings:

You are hereby directed to serve a pleading or motion in response to the Complaint within 30 days
after service of the Summons, and file the same, all as provided by law.

You are notified that, unless you so serve and file a responsive pleading or motion, the Plaintiff will
apply to the Court for the relief demanded in the Complaint.

Attorney or Attorneys for Plaintiff: SUSAN R. RICHARDSON

Address of Attorney for Plaintiff: P.O. Box 2776
Midland, Texas 79702

WITNESS the Honorable ()fn (finesiger , District Judge of Fifth Judicial District Court of the State
of New Mexico and Seal of the Disfrict Courf of Said County, this 2/s¢day of August, 2001.

(SEAL) JANIE G. HERNANDEZ
CLER F THE DISTRICT COURT

f UL/]H’ Vit

Deputy

Mid: SRICHARDSON\004370\0000211298203.1



STATE OF TEXAS )

)

COUNTY OF )

I, being duly sworn, on oath, say that | am over the age of eighteen (18) years and not

a party to this lawsuit, and that | served the within Summons in said County on the ___ day

of

, 2001, by delivering a copy thereof, with a copy of Complaint attached,

together with a copy of Demand for Trial by 12 Member Jury, in the following manner:

(]

[}

[]

(1]

(1

(]

To Defendant (used when Defendant receives copy of
Summons or refuses to receive Summons).

To , a person over the age of fifteen (15) years of age and
residing at the usual place of abode of Defendant, who at the time of such service was
absent therefrom.

By posting a copy of the Summons and Complaint in the most public part of the
premises of Defendant (used if no person found at dwelling house or usual place of

abode).

To , an agent authorized to receive service of process for
Defendant.
To , {parent) {(guardian) of Defendant (used when Defendant

is a minor or an incompetent person).

To , {name of person) , {title of person
authorized to receive service) (used when Defendant is a corporation or association
subject to a suit under a common name, a land grant board of trustees, the State of
New Mexico or any political subdivision).

Fees:
Signature of Person Making Service
Title {if any)

*Subscribed and sworn to before me this __ day of , 2001.

My Commission Expires:

Judge, Notary or Other Officer
Authorized to Administer Oaths

Official Title

Mid: SRICHARDSON\004370\0000211298203.1 ‘2'



FIFTH JUDICIAL DISTRICT COURT
COUNTY OF LEA
STATE OF NEW MEXICO

TMBR/SHARP DRILLING, INC.

Plaintiff,

V. ' ovaoo01. F/S5 -

DAVID H. ARRINGTON OIL & GAS,
INC., JAMES D. HUFF, MADELINE
STOKES, ERMA STOKES HAMILTON,
JOHN DAVID STOKES, AND

TOM STOKES

Defendants.

SUMMONS

TO: Defendant Erma Stokes Hamilton, 408 W. Washington, Big Spring, Texas 79720, or
her physical residence.

Greetings:

You are hereby directed to serve a pleading or motion in response to the Complaint within 30 days
after service of the Summons, and file the same, all as provided by law.

You are notified that, unless you so serve and file a responsive pleading or motion, the Plaintiff will
apply to the Court for the relief demanded in the Complaint.

Attorney or Attorneys for Plaintiff: SUSAN R. RICHARDSON
Address of Attorney for Plaintiff: P.O. Box 2776
Midland, Texas 79702

o~ S TIPS,
aly Linging

WITNESS the Honorable ” District Judge of Fifth Judicial District Court of the State
of New Mexico and Seal of the District Court of Said County, fhisﬂib&ay of August, 2001.

(SEAL) JANIE G. HERNANDEZ
CLERK OF THE DISTRICT COURT

/ Y. ‘L }7, .
By Qb g A
Ll

Deputy
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STATE OF TEXAS )

COUNTY OF - )

)

I, being duly sworn, on oath, say that | am over the age of eighteen (18) years and not

a party to this lawsuit, and that | served the within Summons in said County on the ___ day

of

, 2001, by delivering a copy thereof, with a copy of Complaint attached,

together with a copy of Demand for Trial by 12 Member Jury, in the following manner:

(1

(]

[1

(1

[]

To Defendant (used when Defendant receives copy of
Summons or refuses to receive Summons).

To , a person over the age of fifteen (15) years of age and
residing at the usual place of abode of Defendant, who at the time of such service was
absent therefrom.

By posting a copy of the Summons and Complaint in the most public part of the
premises of Defendant (used if no person found at dwelling house or usual place of
abode).

To , an agent authorized to receive service of process for
Defendant.
To , (parent) {guardian) of Defendant {used when Defendant

is a minor or an incompetent person).

To , {(name of person) , {title of person
authorized to receive service) (used when Defendant is a corporation or association
subject to a suit under a common name, a land grant board of trustees, the State of
New Mexico or any political subdivision).

Fees:
Signature of Person Making Service
Title (if any)

*Subscribed and sworn to before me this __ day of , 2001.

My Commission Expires:

Judge, Notary or Other Officer
Authorized to Administer Qaths

Official Title

Mid: SRICHARDSON\004370\0000211298204.1 -2-



FIFTH JUDICIAL DISTRICT COURT
STATE OF NEW MEXICO
COUNTY OF LEA

TMBR/SHARP DRILLING, INC,,
Plaintiff,

V. - No. CV-2001-315C

DAVID H. ARRINGTON OIL & GAS,

INC., JAMES D. HUFF, MADELINE
STOKES, ERMA STOKES HAMILTON,
JOHN DAVID STOKES, and TOM STOKES,

Defendants.

CLAIMANT'S MOTION FOR PARTIAL SUMMARY JUDGMENT
REGARDING FILING OF UNIT DESIGNATION

TMBR/SHARP DRILLING, INC. (“TMBR/Sharp”), Claimant for cause of action against
DAVID H. ARRINGTON OIL & GAS, INC., JAMES D. HUFF, MADELINE STOKES,
ERMA STOKES HAMILTON, JOHN DAVID STOKES and TOM STOKES and pursuant to
New Mexico Rule of Civil Procedure 1-056, moves for Summary Judgment.

I. SUMMARY OF MOTION

TMBR/Sharp seeks a declaration that drilling across the primary term of the Original
Stokes Leases, as described herein, perpetuated the Leases beyond the primary term because

TMBR/Sharp had pooled acreage from the Leases with other acreage to obtain a drilling permit

Claimant's Motion for Partial Summary Judgment Page 1
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from the OCD. Therefore, drilling on the pooled acreage, which began before the expiration of
the primary term and extended across expiration of the primary term, to obtain a productive well
was drlling on th¢ Leases which was an act saving the Leases according to their terms.
TMBR/Sharp satisf_ied the remaining requirement of the Leases; i.e., filing a uﬁit designation,
twice. First, it filed Form C-102 with the OCD to obtain its permit. Second, it filed a unit
designation in the County Clerk’s Records of Lea County, New Mexico after completion of the

Well.

II. STATEMENT OF FACTS

A. THE LEASES

1. The first lease (“First Lease™) is an oil and gas lease made effective December 7,
1997 between Madeline Stokes and Ameristate Oil & Gas, Inc. (“Ameristate’), and is recorded
in Book 827, page 127 of the County Clerk’s Records of Lea County, New Mexico, as amended
by instrument dated August 10, 2000. A certified copy of the First Lease is attached hereto as
Exhibit “A".

2. The second lease (“Second Lease”) is a lease made effective December 7, 1997
between Erma Stokes Hamilton and Ameristate, and is filed in Book 827, page 124 of the
County Clerk’s Records of Lea County, New Mexico as amended by instrument dated August
14, 2000. A certified copy of the Second Lease is attached hereto as Exhibit “B”.

3. The First and Second Leases (collectively referred to herein as the “Original

Stokes Leases” or the “First Lease” and “Second Lease” or the “Leases”) were amended on

Claimant's Motion for Partial Summary Judgment Page 2
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August 10, 2000 and August 14, 2000, respectively, by Lessors and Ameristate' to create a
primary term expiration date of June 6, 2001. Certified copies of the amendments are attached
hereto as Exhibit “C".

B. THE POOLED UNIT

4. On November 17, 2000, TMBR/Sharp as operator under the Operating
Agreement, filed an application for permit to drill (Form C-101) with the Oil Conservation
Division of the State of New Mexico (“OCD”) in its District I Office in Hobbs, Lea County,
New Mexico. A certified copy of Form C-101 is attached as Exhibit “E.” The certification of
Forms C-101 and C-102 is filed in this pleading under Exhibit “E".

5. On the same date TMBR/Sharp filed a Well location and acreage dedication plat
(Form C-102) describing the pooled unit dedicated to the proposed well, the Blue Fin 24’ No. 1
Well (the “Well”) with the OCD in its District I Office in Hobbs, Lea County, New Mexico and
outlined thereon the 320 pooled acres in Township 16 South, Range 35 East, NMPM, Section 24:
W/2, Lea County, New Mexico. A certified copy of Form C-102 is attached as Exhibit “F." The
certification of Forms C-101 and C-102 is filed in this pleading under Exhibit “E".

6. The pooled 320 acres dedicated to the unit included 40 acres out of the Leases,
including the NW/4 SW/4 of Section 24.

7. The OCD approved TMBR/Sharp’s permit to drill on November 22, 2000. See

Affidavit of Jeffrey D. Phillips attached as Exhibit “D".

TMBR/Sharp is a successor in interest to Ameristate by assignment of the First Lease and Second

Lease effective in September of 1999. See Affidavit of Jeffrey D. Phillips attached hereto as Exhibit “D"".
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8. TMBR/Sharp spudded the Well on March 29, 2001, ran a drill stem test on May
15,2001, and placed casing in the hole on June 3, 2001. See Exhibit “D".

9. On June 29, 2001, production in paying quantities was obtained from the Well
and on August 6, 2001, first production was sold. See‘ Exhibit “D"".

10.  The Well currently produces approximately 15 barrels of oil and 500 mcf of gas

per day. See Exhibit “D".
11.  The Well cost over $1,000,000.00 to drill and complete. See Exhibit “D".

12.  There has been no cessation of operations on the lease for 180 consecutive days

since drilling began on March 29, 2001. See Exhibit “D".

13.  On July 20, 2001, a unit designation describing the same acreage covered by the
unit plat dedication on Form C-102 previously filed with the OCD was filed in the County
Clerk’s Records of Lea County, New Mexico. It included 40 acres under the Original Stokes
Leases. A certified copy of the Unit Designation is attached as Exhibit “G".

14.  The Original Stokes Leases each provides in Paragraph 5 in pertinent part:

“Lessee is hereby granted the right and power, from time to
time, to pool or combine this lease, the land covered by it
or any part or horizon thereof with any other land, leases,
mineral estates or parts thereof for the production of oil or
gas . ... Lessee shall file a written unit designation in the
county in which the premises are located and such units
may be designated from time to time and either before or
after the completion of wells. Drilling operations on or
production from any part of any such unit shall be
considered for all purposes, except the payment of royalty,
as operations conducted upon or production from the land
described in this lease.”
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See Exhibits “A" & “B" at Paragraph 5.
15. The Original Stokes Leases also provide:

If at the expiration of the primary term...lessee has
commenced operations for drilling...thereon, this lease
shall’ remain in force so long as operations are
prosecuted with no cessation of more than 180
consecutive days....and, if they result in production of
oil or gas so long thereafter as oil or gas is produced
from said land.

16. Further, the Original Stokes Leases state:
Notwithstanding anything contained hereinabove to the
contrary, it is understood and agreed that at the expiration of
the primary term, this lease shall terminate as to all lands
covered hereby...unless lessee is producing oil, gas, or other
hydrocarbons from any well on the leased premises, or lands
pooled therewith, or is drilling upon said lands across the
expiration of the primary term as provided for in the body of
the lease, and does not allow more than 180 days to elapse

between the completion...of one well on such land and the
commencement of another well thereon ....

See Exhibits “A” and “B” at paragraph 12.

17. A portion of the lands covered by each of the Original Stokes Leases, namely the
NW/4 SW/4 of Section 24, was included in the C-102 unit designation filed in Lea County, New
Mexico with the OCD during the primary term of such leases. See Exhibit “E".

18.  During the primary term, there was a well being drilled on a pooled unit which
included Original Stokes Lease acreage. Those activities were sufficient to preserve the Original
Stokes Leases beyond their primary terms. The Onginal Stokes Leases and all acreage described

therein are now held by production from the Well.
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IIL.

STANDARD OF REVIEW

A summary judgment provides a method whereby it is possible to determine whether a
genuine claim for relief for defense exists and whether there is a genuine issue of fact to warrant
the submission of the case to the jury. Meeker v. Walker, 80 N.M. 280, 454 P.2d 762 (1969).
Trial courts are to bring litigation to an end at an early stage when it clearly appears that one of
- the parties is entitled to a judgment as a matter of law in the case as made out by the pleadings
and the admissions of the parties. Buffington v. Continental Casualty Co., 69 N.M. 365, 367
P.2d 539 (1961). Further, summary judgment is proper even though other disputed issues remain
before the court. Tapia v. Springer Transf. Co., 106 N.M. 461, 744 P.2d 1264 (Court App.
1987). In the present matter, the undisputed facts and the language of Paragraph 5 of the
Original Stokes Leases show that TMBR/Sharp is entitled to summary judgment as a matter of
law that said Leases were perpetuated beyond their respective primary terms and are still valid

today.

IV.

ARGUMENTS AND AUTHORITIES

The issue for partial summary judgment is whether TMBR/Sharp and the other working

interest owners did “that thing” which perpetuated the Original Stokes Leases?* The New

2 Oil and gas authors and case law indicate that pooling is a matter of contract law and the exercise
of the pooling powers is governed by the terms of the lease. For instance, Kuntz states: “Many pooling
clauses contain no provision whatever as to the formality required in the exercise of the pooling power,
whereas others contain specific provisions that vary from lease to lease. . ., if the pooling clause provides

Claimant's Motion for Partial Summary Judgment Page 6

Regarding Filing of Unit Designation
Mid: BSULLIVAN\0043701000021306985.2



Mexico Supreme Court has stated that the issue of lease termination revolves around the question
“...[D]id the [Lessee] do that thing permitted by the lease to save it.” Owens v. Superior Oil Co.,
105 N.M. 155; 730 P.2d 458 (1986) (citing Humble Oil & Refining Co. v. Kunkle, 366 S.W.2d
236 (Tex. Civ. App. 1963)). What did TMBR/Sharp have to do to perpetuate the Original Stokes
Leases beyond their primary terms. Simply stated, given the undisputed facts of this case,
TMBR/Sharp had to drill a productive well on lands covered by the Original Stokes Leases, or
on land properly pooled with such lands.

The terms of the Original Stokes Leases are unambiguous. “[Clourts will give effect to
the intent of the parties, and when the terms of the Agreement are clear and unambiguous, Courts
try to ascertain the intent of the parties from the ordinary meaning of the language in the
Agreement.” Continental Potash v. Freeport-McMoran, Inc., 115 NM 690, 704; 858 P.2d 66
(1993) (emphasis added). “The purposes, meaning and intent of the parties to a contract is to be
deduced from the language employed by them; and where such language is not ambiguous, it is
conclusive. The Courts duty is confined to interpretation of the contract which the parties made
for themselves and may not alter or make a new agreement for the parties.” Id. (quoting Davies

v. Boyd, 73 N.M. 85, 87-88, 385 P.2d 950, 951 (1963).

that ‘lessee shall execute in writing an instrument identifying and describing the pooled acreage,” an
effective power of the exercise does not require that the instrument be filed for record.” 4 Eugene Kuntz,
Treatise on the Law of Oil and Gas § 48.3, at 200 (1972) (citing Tiller v. Fields, 301 S.W.2d 185 (Tex. Civ.
App. - Texarkana 1957, no writ). Therefore, “that thing” TMBR/Sharp had to do to preserve the Original

Stokes Leases is governed by the terms of those leases. :
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The Leases provide in pertinent part:

If at the expiration of the primary term...lessee has commenced
operations for drilling...thereon, this lease shall remain in force so
long as operations are prosecuted with no cessation of more than
180 consecutive days....and, if they result in production of oil or
gas so long thereafter as oil or gas is produced from said land.

Exhibits “A" and “B" at Paragraph 6.

TMBR/Sharp commenced drilling operations during the primary term, completed a
producing well thereafter, and is currently producing oil and gas. See supra Section II. There has
been no cessation of operations for more than 180 consecutive days. See supra Section II.

The Original Stokes Leases provide in Paragraph 5:

“Lessee 1s granted the right and power, from time to time, to pool
or combine this lease, and the land covered by it or any part of the
horizon thereof, with any other land, leases, mineral estates or
parts thereof for the production of oil or gas. Units pooled
hereunder shall not exceed the standard proration unit fixed by law
or by the Oil Conservation Division of the Energy and Minerals
Department of the State of New Mexico...Lessee shall file written
unit designations in the county in which the premises are located
and such units may be designated from time to time and either
before or after the completion of wells.....Any pooled unit
designated by Lessee, as provided herein, may be dissolved by
Lessee by recording an appropriate instrument in the county where
the land is situated at any time after the completion of a dry hole or
the cessation of production on said unit.”

See Exhibits “A” and "B’ at paragraph 5 (emphasis added).
The Original Stokes Leases further provide:

“Notwithstanding anything contained hereinabove to the contrary,
it is understood and agreed that at the expiration of the primary
term, this lease shall terminate as to all lands covered
hereby...unless lessee is producing oil, gas, or other hydrocarbons

Claimant's Motion for Partial Summary Judgment Page 8

Regarding Filing of Unit Designation
Mid: BSULLIVAN\004370\000021\306985.2



from any well on the leased premises, or lands pooled therewith, or
is drilling upon said lands across the expiration of the primary term
as provided for in the body of the lease, and does not allow more
than 180 days to elapse between the completion...of one well on
such land and the commencement of another well thereon ....”

See Exhibits “A"” and “B" at paragraph 12.

A. The Original Stokes Leases Are Properly Pooled

The Original Stokes Leases are perpetuated because TMBR/Sharp was drilling upon
lands properly pooled with the lands covered by the Original Stokes Leases across the expiration
of the primary term as provided for in Paragraph 5 of the Original Stokes Leases. “Pooling is
defined as ‘the bringing together of small tracts sufficient for the granting of a well permit under
the applicable spacing rules’.” Uhden v. New Mexico Oil Conservation Commission, 112 N.M.
528; 817 P.2d 721, 723 (1991) (quoting 8 H. Williams and C. Meyers, Oil and Gas Law 727
(1987)). The written unit designation filed in Lea County with the District I Office of the OCD
on November 17, 2000, brought together small tracts sufficient for the granting of a well permit,
therefore, satisfying both the definition of “pooling™ and the contractual pooling requirements of
Paragraph 5 of the Original Stokes Leases to properly pool the NW/4 SW/4 of Section 25, T-16-
S, R-35-E, into a unit comprised of the W/2 of said Section 25.

Although the Original Stokes Leases are not the drill site location for the Well, forty (40)
acres of the Original Stokes Leases are within the unit designation filed with the District I Office
of the OCD in Lea County prior to drilling during the primary term and in the County Clerk’s
Records of Lea County, New Mexico after completion of the Well beyond the primary term. See

Exhibits “E, “F,” and “G”. Therefore, in order to obtain its drilling permit, TMBR/Sharp
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pooled the required 320 acres (including 40 acres out of the Original Stokes Leases) to form a
unit. See Exhibits “E”, “F,"” and “G". Because TMBR/Sharp conducted drilling operations on
lands pooled with the Original Stokes Leases, production was obtained, and there has been no l
cessation of operations on the pooled Leases for more than 180 consecutive days. Therefore, the
Original Stokes Leases are still valid. See supra Section ILB. In short, “that thing” permitted
by the Original Stokes Leases to save them was the pooling, which as prescribed by the Leases
must be evidenced by a written unit designation filed in the county where the land is situated,
and TMBR/Sharp clearly did “that thing.”

TMBR/Sharp exercised its power “to pool or combine” forty (40) acres of the Original
Stokes Leases with other acreage to form a 320-acre pooled unit, which is the size unit required
for a gas well by the OCD,’ in the Townsend; Mississippian, North (Gas) Pool. See Exhibits “F"”
and “G”. TMBR/Sharp exercised its pooling power by filing a plat designation outlining the
pooled acreage with the OCD District I Office in Lea County, New Mexico, the county of the
premises covered by the Leases. See Exhibit “F”. The OCD approved the requested drilling
permit and drilling commenced before the expiration of the primary term and continued
thereafter.  See supra Section II.B. After the completion of the Well, a reconfirming unit

designation was filed in the County Clerk’s Records of Lea County, New Mexico. See Exhibit

3 See 19 NMAC 15.C.104.B(1)(a) which provides, in pertinent part, “. . . .any such wildcat gas well
which is projected to the Wolfcamp or older formations shall be located on a drilling tract consisting of 320 surface
contiguous acres, more or less, ...”. The Well is a wildcat well as defined in New Mexico Qil Conservation
Division Rule 104.A. See Exhibit “D”. The Well was drilled to the Mississippian Formation, which is older than
the Wolfcamp Formation as provided in New Mexico Oil Conservation Division Rule 104.B(1)a). See Exhibit

D"
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“G"”. Thus, TMBR/Sharp “filed” a “written unit designation” in “Lea County, New Mexico”
evidencing its pooling of the Original Stokes Leases both before and after the drilling of the
Well. Under New Mexico law, and as expressly permitted by the Original Stokes Leases,
drilling on the pooled unit was equivalent to drilling on the lands covered by the Original Stokes
Leases and, therefore, such leases are perpetuated by the drilling and completion of the Well.

This case is very similar to Owens v. Superior Oil Co. supra. In that case, the question
was whether drilling on a pooled unit within the grace period provided in the lease effectuated a
valid extension of an oil and gas lease so long as production was maintained. Owens, 730 P.2d
at 458. In Owens, the primary term of the lease expired on April 8, 1984. However, the lease
provided a grace period of 60 days after the cessation of operations to begin “additional drilling”.
Id. On April 25, 1984, the operator ceased drilling a well it had begun during the primary term
because it was a dry hole. J/d. On Apnl 28, 1984, the operator began drilling a second well and
on May 9, 1984 filed its Unit Designation purporting to pool forty (40) acres of the lease (non
drill-site land) with forty (40) acres on which the second well was located. Production was
obtained on June 26, 1984. Id.

The controversy arose because Owens, Fedric and Peters obtained mineral or leasehold
interests in the dispute acreage and demanded that the Operator, Superior, release the acreage.
Id.  Superior refused and suit resulted. The New Mexico Supreme Court held that Suberior
“saved” its lease because a continuous operations clause in an oil and gas lease keeps the entire
lease in full force and effect if, within the grace period, drilling occurs on the leased land or any

land with which it is pooled when pooling is permitted by the lease. /d. Specifically, the Court
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found that “..[B]y exercising that.right [to pool] within sixty days of drilling the dry hole on the
leased premises, Superior saved the lease for as long as production is maintained.” /d.

By exercising its right to pool and by drilling prior to the expiration of the primary term,
TMBR/Sharp, like Superior in Owens, perpetuated the Original Stokes Leases. There is no
question that TMBR/Sharp exercised its right to pool by filing the plat designation with the OCD
District I Office in Lea County, New Mexico during the primary term. Exhibit “F”. Without
OCD’s approval of the pooled acreage designation which included 40 acres of the Original
Stokes Leases, TMBR/Sharp could not have drilled. Drilling operations were commenced on the
pooled acreage prior to the expiration of the primary term of the Leases, and the Well once
completed has produced oil and gas without a cessation of production or operations for more
than 180 days (the grace period provided for in the Original Stokes Leases), and the pooled unit
was reconfirmed by filing a Unit Designation in the County Clerk’s Records of Lea County, New
Mexico after the completion of the Well. See Exhibit “G”. TMBR/Sharp, like Superior, has
done the things it needed to do, e.g. pool, drill, and file, to extend the Original Stokes Leases
beyond the primary term and to keep them in full force and effect as of this date.

Filing with the OCD to obtain a dnlling permit is an unequivocal act of pooling. The
OCD rules set out the procedure for permitting for the drlling of wells. The Division Rules
promulgated by the OCD are authorized by NMSA, 1979, Section 70-2-11-A which states: ‘

The division is hereby empowered and it is its duty, to prevent
waste prohibited by this act and to protect correlative rights, as in

this act provided. To that end, the division is empowered to make
and enforce rules, regulations and orders, and to do whatever may
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be reasonably necessary to carry out the purposes of this act,
whether or not indicated or specified in any section hereof.

19 NMAC 15.

Rule 10 NMAC 15.N.1101.A requires that “before commencing drilling...the operator
must file a permit to do so.” (emphasis added) (This is a Form C-101 and it must be ~
accompanied by a Form C-102 - Well Location and Acreage Dedication Plat). Form C-102 filed
by TMBR/Sharp designated the West half of Section 24, Township 16S, Range 35E, being 320
acres, as the acreage dedicated to the Well. See Exhibit “F”. The acreage included 40 acres
under the Original Stokes Leases. Division Rule 19 NMAC 15.N.1 102.AL states: “Form C-102 is
a dual purpose form used to show the exact location of the well and the acreage dedicated
thereto...”. Rule 19 NMAC 15.N.1102.B says all information required on Form C-102 shall be
filled out and certified by the operator of the well except for the well location on this plat which
is certified by a professional surveyor or engineer. Thus, Form C-102 is a public filing describing
the acreage dedicated to the Well. See Exhibit “F".

Under the definition of pooling adopted by the New Mexico Supreme Court in Uhden, a
written dedication of acreage filed with the OCD was an unequivocal act of pooling or
combining leases with other lands to form a unit which satisfied the OCD rules and regulations
and the Original Stokes Leases’ requirement to pool into a unit that was within the standard unit
size authorized by the OCD. So long as drilling commenced on that dedicated pooled acreage
prior to the expiration of the primary term and continued thereafter, TMBR/Sharp has satisfied

the terms of the Original Stokes Leases’ terms, thus perpetuating the Leases. The only other

requirement which is also satisfied by Form C-102 is a “filing” of the unit designation.
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B. TMBR/Sharp Filed a Written Unit Designation Both Before and After Drilling a
Well; Either of Which Satisfy the Terms of the Original Stokes Leases.

In the matter before this Court, the Original Stokes Leases, i.e., the contract, required
TMBR/Sharp as part of the pooling process to “...file written unit designations in tbe county in
which the premiseé are located...” See Exhibits “A” and “B” at paragraph 5. In the present
matter, it is undisputed that the TMBR/Sharp filed a written unit designation in Lea County with
the District 1 Office of the OCD on November 17, 2000. See Exhibit “F". Therefore,
TMBR/Sharp has satisfied Paragraph 5 of the O;'i ginal Stokes Leases as a matter of la;v by filing
Form C-102 in Lea County. However, TMBR/Sharp’s subsequent filing in the County Clerk’s
Records of Lea County, New Mexico after the well was completed also, independently, satisfies
the “filing” requirements of the Original Stokes Leases.

The language of the Original Stokes Leases, Paragraph 5, 1s clear:

. . .Lessee shall file a written unit designation in the county in
which the premises are located and such units may be designated
from time to time and either before or afier the completion of
wells. . .

See Exhibits “A” and “B” at Paragraph 5. (emphasis added).

It is undisputed that TMBR/Sharp properly filed a Notice of Unit Designation with the
District [ Office of the OCD prior to the drilling of the Well. This alone would have satisfied the
filing requirements of the Original Stokes Leases. However, this provision is also satisﬁed n
that TMBR/Sharp filed a Unit Designation in the County Clerk’s Records of Lea County, New
Mexico after it drilled the Well. See Exhibit “G”. As such, TMBR/Sharp has satisfied both

possible means, i.e. before or after the well was drilled, of filing its Unit Designation.
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The Original Stokes Leases allow for filing any time before or after the completion of
wells. /d. TMBR/Sharp does not contend it could file whenever it wanted. Rather, if the filing
was within a “reasonable time” TMBR/Sharp has satisfied the Original Stokes Leases’ terms.
See Imes v. Globe Qil & Ref Co., 184 Okla. 79, 84 f’.Zd 1106 (1938) (holding that the ‘phrase “at
any time” in the pooling clause means within a “reasonable time” which is determined with
reference to the existing circumstances bearing on the foreseeability of pooling).

In the matter before the Court, TMBR/Sharp began drilling en March 29, 2001. See -
Exhibit “D”. First production in paying quantities was obtained on June 29, 2001. /d. The Unit
Designation was filed in the County Clerk’s Records of Lea County, New Mexico on July 20,
2001. See Exhibit “G”. First production was sold from the Well on August 6, 2001. See
Exhibit “D”. Given the language of the Original Stokes Leases and the fact that drilling on the
pooled unit extends the Original Stokes Leases beyond the primary term, filing the Unit
Designation within one month of production and before any sale of production, TMBR/Sharp has
filed in the Lea County Records within a reasonable time, thereby satisfying the terms of the
Original Stokes Leases.

Because New Mexico law requires the Court to give the terms of contracts the ordinary
meaning at the time of formation and the Original Stokes Leases require filing of the unit
designation either before or after the drilling of a well, TMBR/Sharp has satisfied the “i'lling”

terms of the Original Stokes Leases as a matter of law.

Claimant's Motion for Partial Summary Judgment Page 15

Regarding Filing of Unit Designation
Mid: BSULLIVAN\004370\000021\306985.2



C. Paragraph 5 is a Covenant Regarding Formation of a Pooled Unit, Not a
Conveyance of Property.

In the matter before the Court, TMBR/Sharp and the Lessors of the Original Sfokcs
Leases have a contract with a covenant that requires TMBR/Sharp to file unit designations in the
county where the property is located. See Exhibits “A" and “B" at Paragraph 5. This covenant
is not an act of changing ownership in the property, but rather, a means to satisfy the OCD well
permitting requirements and by which all parties to the Original Stokes Leases may ascertain
with certainty what lar;ds will be included in the ﬁnit designation. See Uhden v. New Mexico Oil
Conservation Commission, 112 N.M. 528; 817 P.2d 721 (1981) (holding OCD’s order
authorizing 320 acre spacing was a condition precedent t;> pooling tracts).* Such filing
memorializes TMBR/Sharp’s pooling of the Stokes acreage with other lands and informs the

Lessors of the property covered by the unit designation. The filing does not affect ownership of

the property subject to the unit designation, but instead, effectuates TMBR/Sharp’s pooling

4 Defendant may argue that the pooling is a conveyance of real property and, therefore, subject to
various requirements of New Mexico law, including certain filing requirements in the Lea County Records.
Such a position is contrary to the holding of numerous courts. For instance, the Tenth Circuit held that the
rule of perpetuities does not apply to the power to pool because such power does not accomplish a cross-
transfer of property. See Phillips Petroleum Co. v. Peterson, 218 F.2d 926, 931 (10th Cir. 1954). In
Kansas, the court held that the power to pool does not violate the rule against perpetuities because all the
estates in interests are vested upon execution of the lease and that the rights thereunder are capable of
definite ascertainment. Kenoyer v. Magnolia Petroleum Co., 245 P.2d 176 (Kan. 1952). As noted by
Kuntz, “a lessor does not acquire property interest in other land included in the unit created by an exercise
of the pooling power. Instead of modifying the respective property rights of lessors in the unit, an exercise
of the pooling power serves to modify only the rights that exist between each lessor and his lessee.” 4
Eugene Kuntz, Treatise on the Law of Oil and Gas § 48.3(3), at 216 (1972). Kuntz goes on to state that
“instead of modifying property rights of lessors in the unit, the exercise of the pooling power modifies only
the rights between each lessor and his lessee by modifying the covenants and special limitations contained

in the lease.” Id.
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rights under the express lease terms. See supra Footnote 4. Further, any interested party could
also determine what lands were included in the pooled unit by checking the records of the OCD.
V.

CONCLUSION

In the matter before this Court, it is undisputed that TMBR/Sharp and the other working
interest owners did ‘“that thing” which perpetuated the Original Stokes Leases. More
specifically, the Original Stokes Leases are in full force and effect because TMBR/Sharp drilled
upon lands properly pooled with the acreage covered by the Original Stokes Leases before
expiration of the primary term as provided for in Paragraph 5 of the Original Stokes Leases.
Further, TMBR/Sharp satisfied the requirements of the Original Stokes Leases by filing a written
unit designation in the county in which the acreage subject to the Original Stokes Leases is
located prior to drilling the Well. The filing requirement of Paragraph 5 is also independently
satisfied in that TMBR/Sharp filed a written unit designation in the County Clerk’s Records of
Lea County, New Mexico after the Well was completed. For these reasons, as a matter of law,
the Original Stokes Leases have been properly pooled and production thereon perpetuates the

Leases into the secondary term.

VI.

PRAYER FOR RELIEF

WHEREFORE, PREMISES CONSIDERED, Claimant TMBR/Sharp, Inc. respectfully

requests the Court enter partial summary judgment awarding TMBR/Sharp the following relief:
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a. A declaration that TMBR/Sharp’s written unit designation filed in Lea
County with the Oil Conservation Division of the State of New Mexico
on November 17, 2000, satisfied the obligations of Paragraph 5 of the
Original Stokes Leases to file written unit designation in the county in

which the premises are located;

b. A declaration that TMBR/Sharp’s written unit designation filed in
County Clerk’s Records of Lea County satisfied the obligations of
Paragraph 5 of the Original Stokes Leases to file unit designation in the
county in which the premises are located;

c. A declaration that the Original Stokes Leases were properly pooled prior
to the expiration of the primary term with acreage on which the Well is
located;

d. A declaration that commencing drilling on acreage pooled with the

Original Stokes Leases satisfied the requirements in the Original Stokes
Leases to extend the Leases into the secondary term;

€. An award of reasonable attorney’s fees, pre-judgment interest, post-
judgment interest, and court costs; and

f. An award of such other and further relief at law or in equity to which it
may be justly entitled.
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FIFTH JUDICIAL DISTRICT COURT
COUNTY OF LEA
STATE OF NEW MEXICO

TMBR/SHARP DRILLING, INC., et al,
_ Plaintiff,

vs. No. CV-2001-315C
DAVID H. ARRINGTON OIL & GAS,
INC., JAMES D. HUFF, MADELINE
STOKES, ERMA STOKES HAMILTON,
JOHN DAVID STOKES, and TOM
STOKES

et e Nt Nt Nt Nt St st N att i s’

Defendant.

RESPONSE OF DAVID H. ARRINGTON OIL & GAS, INC.
AND JAMES D. HUFF
TO CLAIMANT’S MOTION FOR PARTIAL SUMMARY
JUDGMENT REGARDING FILING OF
UNIT DESIGNATION

COME NOW the Defendants, DAVID H. ARRINGTON OIL & GAS, INC,,
(“Arrington”) and JAMES D. HUFF (“Huff”) by and through their attorneys of record, Losee,
Carson, Haas & Carroll (Emest L. Carroll), and submit this Response to Claimant’s Motion for
Partial Summary Judgment Regarding the Filing of Unit Designation and would state as follows:
I. Introduction
Claimants, TMBI/USharp Drilling, Inc., et al. (“TMBR/Sharp” or “Claimants”) have
sought a declaration that drilling across the primary term of the original Stokes Leases as

described in TMBR/Sharp’s motion perpetuated the Stokes Leases' beyond their primary term.

! For purposes of this response, the term “Stokes Leases™ shall refer to the oil and gas lease between
Madeline Stokes and Ameristate Qil & Gas, Inc., dated effective December 7, 1997, recorded in Book 827, page
127 of the Lea County Records, Lea County, New Mexico, and the oil and gas lease between Erma Stokes
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Claimants seek this declaration on the basis that it properly pooled the acreage covered by the
Stokes Leases with the acreage upon which an oil and gas well had been spudded and drilled to
completion prior to the expiration of the primary terms of the Stokes Leases. Arrington and Huff
assert that the Stokes Leases were not legally or effectively pooled prior to the expiration of their
primary terms by the actions of Claimants and therefore the Stokes Leases expired at the end of
their primary terms. The issue of whether or not Claimants legally and effectively pooled the
Stokes Leases prior to the expiration of their primary terms is the sole issue for this Court to
decide. It should be noted that Arrington and Huff have filed their own motion for summary
judgment on this same issue. Arrington and Huff make this response particularly directed at
arguments raised in Claimants motion but point out that the Court should consider Arrington and
Huff’'s motion for summary judgment as an additional response or rebuttal to the issues raised in
Claimants’ motion for summary judgment.

A key issue to be considered by the Court deals with the allegation of Claimants that the
filing of Oil Conservation Division Form C-102 (“Form C-102") with the Oil Conservation
Division in Lea County is sufficient under the terms of the Stokes Leases to legally effectuate the
pooling of such leases. Claimants allege that their filing of the Form C-102 was intended to be a
unit dedication pursuant to the terms of the Stokes Leases. However, the undisputed facts of this
case actually show that such is an after thought raised by Claimants after the fact to bootstrap an

argument that the Stokes Leases had not expired by their own terms.

Hamilton and Ameristate Qil & Gas, Inc., dated effective December 7, 1997, recorded in Book 827, page 124, Lea
County Records, Lea County, New Mexico. For purposes of Arrington and Huff's motion for summary judgment
the Stokes Leases were defined as the “Madeline Stokes/Ameristate Lease” and the “Erma Stokes

Hamilton/Ameristate Lease.”



0. Statement of Undisputed Facts

Arrington and Huff adopt in their entirety the statement of undisputed facts contained in
Defendants David H. Arrington Oil & Gas, Inc. and James D. Huff’s Statement Of Undisputed
Facts, Memorandum Of Law and Argument In Support Of Its Motion For Summéry Judgment
filed on November 21, 2001. Arrington and Huff will respond at this point specifically to the
statement of facts contained in Claimants’ Statement of Facts. Arrington and Huff will use the
same numbering of facts for this response that is contained in Claimants’ Statement of Facts.

1. Arrington and Huff admit the truth of fact number 1.

2. Arrington and Huff admit the truth of fact number 2.

3. Arrington and Huff admit the truth of fact number 3.

4. Arrington and Huff admit the truth of fact number 4.

5. Arrington and Huff admit that TMBR/Sharp filed a Form C-102 Well Location
and Acreage Dedication Plat on November 17, 2000, and that such dedication plat outlined a 320
acre area being the W/2, Section 24, Township 16 South, Range 35 East, NM.P.M.. However
the issue as to whether such filing constitutes a legally effective pooling is a legal conclusion
which this Court is being asked to decide. Arrington and Huff disagree with TMBR/Sharp’s use
of the term “pooled” in paragraph number 5. Arrington and Huff dispute that the acreage
dedication plat or Form C-102 described a “pooled” unit dedicated to the Blue Fin “24" No. 1
Well. See Exhibits A, B, E and F to Claimant’s Memorandum.

6. Arrington and Huff admit that 320 acres described in the Form C-102 includes 40
acres of the Stokes Leases, being the NW/4 SW/4, Section 24. However, Arrington and Huff

disagree with TMBR/Sharp’s use of the term “pooled” in paragraph number 6. The issue as to



whether such filing constitutes a legally effective pooling is a legal conclusion which this Court is
being asked to decide. Arrington and Huff disagree that there were ever 320 acres “pooled” as
stated in paragraph number 6. See Exhibits A and B to Claimant’s Memorandum.

7 Arrington and Huff admit the truth of fact number 7.

8. Arrington and Huff admit the truth of fact number 8.

9. Arrington and Huff admit the truth of fact number 9.

10.  Armrington and Huff admit the truth of fact number 10.

11.  Arrington and Huff are unable to admit fact number 11 as Exhibit D, which is the
Affidavit of Jeffrey D. Phillipps, does not state that the well cost $1,000,000.00 to drill and
complete but in fact states a “Well cost” in excess of $100,000.00 to drill. Arrington and Huff
would further state that fact number 11 is not a2 material fact with respect to the issues raised by
either TMBR/Sharp’s motion for summary judgment or the motion for summary judgment filed by
Arrington and Huff.

12. Amington and Huff do not deny the fact that there has been no cessation of
operations for 180 consecutive days since drilling of the Blue Fin “24" No. 1 Well began on
March 29, 2001. However Arrington and Huff disagree as to the legal conclusion which is being
inferred in paragraph number 12.  Arrington and Huff believe that the reference to “lease” in
paragraph number 12 refers to the Stokes Leases which are Exhibits A and B to Claimants’
memorandum. Arrington and Huff assert that no acreage covered by either of the Stokes Leases
shown in Exhibits A or B was ever legally or effectively pooled prior to the expiration of their
primary terms and therefore no operations have been conducted on either of the leases.

13.  Itis admitted that on July 20, 2001, a “Designation of Pooled Unit” was filed in



the County Clerk’s Records of Lea County, New Mexico; by TMBR/Sharp and that such
“Designation of Pooled Unit” included the Stokes Leases by reference. The legal effect of such
filing is the issue which is before the Court. Arrington and Huff disagree with the use of the term
“unit” as they believe it is meant in the context of paragraph number 13. Arrington and Huff
believe that the use of the term “unit” in paragraph number 13 is an attempt to draw a legal
conclusion that a pooled unit was legally and effectively created; a legal conclusion with which
Arrington and Huff disagree. Arrington and Huff contend that there was no legally effective
pooled unit created which included the Stokes Leases prior to the expiration of the primary term
of those leases.

14.  Armrington and Huff admit the truth of paragraph number 14.

15. Arrington and Huff admit that the language shown in paragraph number 15 is a
portion of the language contained in paragraph 6 of the Stokes Leases as shown in Exhibits A
and B to the Memorandum filed by Claimants.

16.  Armrington and Huff admit that the language shown in paragraph number 16 is a
portion of the language contained in paragraph 12 of the Stokes Leases as shown in Exhibits A
and B to the Claimants’ Memorandum.

17.  Armington and Huff admit that a portion of the lands covered by the Stokes Leases
is shown on the Form C-102 acreage dedication plat which was filed by TMBR/Sharp. The legal
effect of such filing is the issue which is before the Court. Arrington and Huff disagree with the
use of the term “unit” as they believe it is meant in the context of paragraph number 17.
Arrington and Huff believe that the use of the term “unit” in paragraph number 17 is an attempt to

draw a legal conclusion that a pooled unit was legally and effectively created; a legal conclusion



with which Arrington and Huﬁ' disagree. Arrington and Huff contend that there was no legally
effective pooled unit created which includes the Stokes Leases prior to the expiration of the
primary term of such leases. Form C-102 does establish a proration unit for production to be
assigned to the Blue Fin “24" No. 1 Well. It is not a designation of pooled unit as Claimants
would like the Court to conclude. See Exhibit F not Exhibit E. as stated in Fact 17 of
Claimants’ Memorandum.

18.  Arrington and Huff agree that the Blue Fin “24" #1 Well was being drilled during
the primary term of the Stokes Leases. The issue as to whether the Blue Fin “24" #1 Well was
drilled on a legally effective pooled unit which includes the Stokes Leases and whether such
activity was sufficient to extend the Stokes Leases beyond their primary term and whether the
Stokes Leases are now held by production from the Blue Fin “24" #1 Well are conclusions of law
which the Court has been asked to decide. Arrington and Huff contend that there was no legally
effective pooled unit created which includes the Stokes Leases prior to the expiration of the
primary term of such leases. Therefore the Stokes Leases are not held by production from the
Blue Fin “24" #1 Well.

Arrington and Huff assert that Claimants have overlooked a critically determinative fact
which exists in the laws of the State of New Mexico which, once considered, destroys Claimants

conclusions. Section 14-9-1 NMSA, 1978, states:

Instruments affecting real estate; recording. All deeds, mortgages,

leases of an initial term plus option terms in excess of five years, or
memoranda of the material terms of such leases, assignments, or
amendments to such leases, leasehold mortgages, United States
patents and other writings affecting the title to real estate shall be
recorded in the office of the county clerk of the county or counties
in which real estate affected thereby is situated. Leases of any term




or memoranda-of the material terms thereof, assignments or
amendments thereto may be recorded in the manner provided in this
section. As used in this section, “memoranda of the material terms
of a lease” means a memorandum containing the names and mailing
addresses of all lessors, lessees or assignees; if known, a description
of the real property subject to the lease; and the terms of the lease,
including the initial term and the term or terms of all renewal
options, if any. (Emphasis Added.)

ITII. STANDARD OF REVIEW

Claimants cite no cases with respect to the proper Standard of Review. A more correct
statement of the Standard of Review in a summary judgment situation in New Mexico is
contained in the Argument of Authorities of Arrington and Huff's Memorandum in support of
their Motion for Summary Judgment. Arrington and Huff would further cite to the Court the case

of CIUP v. Chevron U.S.A., Inc. 122 N.M. 537, 928 P.2d 263 (1996). Inthe

CIUP case it is noted that summary judgment is proper when there is no genuine issue of material
fact and the moving party is entitled to judgment as a matter of law. The Supreme Court in that
case further stated that a party cannot rely on allegations contained in its complaint or upon
argument or contention of counsel to support its arguments, but rather must rely upon admissible
evidence. In the present case there are no undisputed facts which support Claimants position.
The undisputed facts, however, coupled with the language of Paragraph 5 of the Stokes Leases
show that Claimants are ot entitled to summary judgment as a matter of law as the Stokes leases
expired by their own terms due to the failure of Claimants to properly pool the Stokes leases with

leases upon which drilling operations were being conducted.

IV. ARGUMENTS AND AUTHORITIES

Arrington and Huff agree with Claimants that the key issue for Summary Judgment is



whether Claimants did “that thing” which perpetuated the original Stokes leases. In Claimant’s
brief after acknowledging this as the issue, it is argued in footnote number 2 that “that thing” that
the Claimants were required to do was solely governed by the terms of those leases. That is an
incorrect statement of the law in New Mexico. In New Mexico all contracts are considered to

incorporate relevant law. In State ex rel. Udall v. Colonial Penn Ins. Co., 112 N M. 123, 812

P.2d 777 (1991), the Supreme Court stated, “A contract incorporates the relevant law, whether or

not it is referred to in the agreement”. In Durham v. Southwest Developers Joint Venture, 128

N.M. 648, 996 P.2d 911, (Ct. App. 1999), it is stated, “The provisions of applicable statutes are

part of every contractual commitment. See Wright v. Union Cent. Life Ins. Co., 304 U.S. 502,

516, 82 L.Ed. 1490, 58 S. Ct. 1025 (1938). Thus contractual agreements are deemed to have

incorporated relevant state law. See State ex rel. Udall v. Colonial Penn Ins. Co., 112 N.M. 123,
130, 812 P.2d 777, 784 (1991)".

The relevant state law which Claimants conveniently overlooked is Section 14-9-1 NMSA
1978 which states “other writings affecting the title to real estate shall be recorded in the office of
the county clerk of the county or counties in which the real estate affected thereby is situated”.
[Emphasis added].

There can be no doubt that for pooling to be accomplished according to the
specific terms of each of the Sfokes Leases, the written unit designation had to be filed in Lea
County, New Mexico. The critical question then becomes, does the lease language mean in the
county clerk’s records or somewhere else as advanced by Claimants such as the Lea County
office of the Oil Conservation Division. It is likewise undeniable that the sole purpose behind the

filing of a unit designation is to affect the title to the minerals covered by the leases by keeping the



feases from terminating according to their own terms. Section 14-9-1 NMSA 1978 categorically
speaks to that situation by requiring that writings “affecting the title to real estate shall be
recorded in the office of the county clerk of the county or counties in which the real estate
affected thereby is situated” [Emphasis added.] This has always been the lav;/ in New Mexico, as
the History of that section dates back to the Laws of 1886-1887 Ch. 10, § 1.

A case squarely on point is that of Sauder v. Frye, 613 S.W.2d 63 (Ct. App. Ft. Worth

1981). In that case the oil and gas lease expired on May 24, 1979. A Designation of Pooled Unit
was executed by the lessee on May 23, 1979. A well was commenced drilling on the pooled unit
in question commencing April 15, 1979 and was completed capable of producing gas in
commercial quantities on May 26, 1979. On May 31, 1979 the Designation of Pooled Unit was
recorded by the county clerk in the county of the wells location. The question in Sauder then
became was the Designation of Pooled Unit executed by the lessee effective as to the lease as of
the date it was executed and acknowledged or was it effective only when it was filed for record in
the required county. The Court held that the lease evidenced the intent of the parties that for
unitization to be effective, one of its required conditions was a recordation of the designation of
pooling. Only at that point would the unitization validly come into being under the terms of the
lease. The Fort Worth, Texas Court of Appeals held that the lease terminated by its own terms.

The holding in Sauder v. Frye was followed in Pampell Interests, Inc. v. Wolle, 797 S.W.2d 392

(Ct. App. Austin 1990).

The New Mexico Supreme Court has had to deal with these issues though under a slightly
different factual situation. However, the New Mexico Supreme Court ruled using the very

principles espoused hereinabove. In Owens v. The Superior Oil Company, 105 NM 155, 730 P2d




458 (1986) the Court focused on the following facts. Prior.to the expiration of the primary term,
a well was begun upon the actual lands covered by the lease in question, but it resulted in a dry
hole which was completed after the end of the primary term. Since the primary term had expired
the continuous operation clause of the lease provided for terminétion 60 days after the cessation
of operations, unless the lessee commenced additional drilling or reworking operations within that
time period. Superior Oil Company began drilling operations on another well within that 60 day
period but such well was not located on the actual leased lands. Superior filed its Designation of
Pooled Unit prior to the expiration of the 60 day continuous operations clause. A producing well
was obtained by those efforts. The Supreme Court, in its opinion, stated the following:

Superior urges us to adopt the Federal District Courts
interpretation of the similar provision in Harper. The Harper Court,
noting that the primary purpose of a continuous operations clause
“is to give a lessee who has incurred the expense of drilling a well
an opportunity to save his lease in the event the well is a dry hole,”
held that the clause kept the entire lease including the pooling
clause, in full force and effect for a 60 day period after the cessation
of operations. Harper v. Hudson Gas and Oil Company, 189
F.Supp. 787 (quoting Stanolind Oil and Gas Co. v. Newman
Brothers Drilling Co., 157 Tex 489, 497, 305 S.W.2d 169, 174
(1957)). We are persuaded by this reasoning, and hold that a
continuous operations clause in an oil and gas lease keeps the entire
lease in full force and effect within a period of 60 days after the
cessation of drilling or production, drilling or reworking occurs on
the leased land or any land with which it is pooled when pooling is
permitted by the lease. [Emphasis added. ]

The factual situation in Owens is exactly the opposite of the facts here,’ that is the pooling

designation was filed prior to the expiration of the primary term of the lease in that case and in

2 Claimants try to argue the similarity of the facts in Qwens to the facts in this case.

However that is not the case. In Owens it was undisputed that Superior had filed a proper
pooling designation. The controversy was over whether or not the 60 day continuous drilling

clause was operative to keep the lease alive. Claimant’s position ts not supported by Owens.
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this case it was not. This case does establish the fact that it is the law in New Mexico that a
pooling designation must be filed according to the terms of the lease prior to the expiration of the
lease.

Claimants also cite 4 Eugene Kuntz, Treatise on the Law of Oil and Gas § 48.3 as

authority for their position. However, if one looks at the proper part of § 48.3 being found at
page 202, it states,

“In order to be effective, the pooling power must be exercised
while the lease is in effect in accordance with all of its terms. If the
lease is terminated by application of other provisions of the lease,
the authority granted by the pooling clause likewise terminates,
unless an intention can be found that the lease is to remain alive for
the purpose of permitting an exercise of the pooling power.
Further, the lease may remain alive for a limited purpose other than
pooling in which case an exercise of the pooling power will be
ineffective if the lease otherwise terminated. Thus, if the lessee was
in the process of drilling at the end of the primary term and the
drilling operation results in a dry hole, the lease is extended solely
for the purpose of permitting the lessee to comply with the dry hole
clause, and an exercise of the pooling power to pool the lease with
productive land will be ineffective if the lease is not otherwise
sustained.”

With the respect to the undisputed facts of this case, the pooling designation had
to be exercised prior to June 7, 2001, or the primary terms of both of the Stokes Leases would
expire and no activities, whether began prior to that time or continued thereafter, could sustain or
revive the leases as maintained by Claimants.

Claimants argument is also suspicious. Arrington and Huff would ask the Court to pay
particular attention to the fact that Claimants start out with a conclusion that “the original Stokes

Leases are properly pooled”. The Claimants then begin to use various terms interchangeably.
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The terms used interchangeably are “pooling designation”, “unit designation™, “proration unit”
and “acreage dedication plat.” It is undisputed that the Stokes Leases required a pooling
designation to be filed in the county where the premises are located. In the opening paragraph of
Claimants argument they state that ihe “written unit designation” filed in Lea County with the
District 1 Office of the OCD on November 17, 2000, brought together small tracts sufficient for
the granting of a well permit. There was no written unit designation filed with the OCD. The
only document filed with the OCD was an “acreage dedication plat.” See Exhibit F to
Claimants’ Memorandum. It is also interesting to note that the space where they could have
shown how the acreage was consolidated (i.e. by pooling or unitization) was left blank.

Claimants continue their shell game when they then change their argument from using unit
designation to using the term a plat designation, again neither plat designation or unit designation
complies with the terminology of the leases which require a pboling designation. Claimants argue
at page 10 of their brief that, “TMBR/Sharp exercised its pooling power by filing a plat
designation outlining the pooled acreage with the OCD District I Office in Lea County, New
Mexico. . . .” The leases do not authorize a plat to be filed in the OCD showing the acreage, the
lease requires a written pooling designation. The plain and simple meaning of those terms
indicate that the parties desired that a writing setting forth the fact that this acreage was being
pooled with additional acreage be filed. Section 14-9-1. NMSA, 1978, requires that filing to be
made in the County Clerks records of Lea County, New Mexico. The C-102 Form fails
completely in those respects.

Claimants then argue that after the completion of the Blue Fin “24" No. 1 Well a

reconfirming unit designation was filed in the County Clerk’s Records of Lea County, New
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Mexico. This argument alone underscores the weakness that is recognized by Claimants in their
argument. A reconfirming writing was never required by the Stokes Leases. It has no legal effect
whatsoever. Again Claimants are trying to shotgun sympathy for their position. The fact that
Claimants felt a rec'onﬁrming designation was required illustrates the fact that they were aware of
the problem with the Stokes Lease acreage and the fact that it was not pooled. As was pointed
out in Arrington and Huff’s Memorandum of Law accompanying its Motion for Summary
Judgment, through disc;)very it was learned that aAdrilling title opinion was not secured by
TMBR/Sharp prior to the spudding of the Blue Fin “24" No.1 Well and that the attorney who
authored the title opinion made note of the problem concerning the necessity of filing a pooling
designation with respect to not only the Stokes Leases but one additional lease.

The arguments of Claimants give rise to a second and subsidiary issue that should be
considered by the Court which deals squarely with the claim by Claimants that the filing of Form
C-102 with the OCD in Lea County was intended to be a unit dedication pursuant to the terms of
the Stokes Leases. The undisputed facts of this case actually show that such argument is an after
thought raised by Claimants to bootstrap some kind of a case albeit weak, that the Stokes Leases
had not expired by their own terms.

Claimants cite the case of Uhden v. New Mexico Oil Cons. Com’n., 112 N.M. 528, 817

P.2d 721 (1991) for the 'broposition that “a written dedication of acreage filed with the OCD was
an unequivocal act of pooling or combining leases with other lands to form a unit which satisfied
the OCD rules and regulations and the Original Stokes Leases’ requirement to pool into a unit

that was within the standard unit size authorized by the OCD.” The Uhden case does not stand

for that proposition nor does it give any guidance to the type of writing that is required to validly
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- pool the acreage covered by the Stokes Leases with other acreage. That case is the landmark

case dealing with the proposition of whether or not an owner in fee of an oil and gas estate was
entitled to actual notice of a state proceeding on a lessee’s application for an increase in well
spacing.' That casecan be reviewed in its entirety and no guidance can be found from such a
review with respect to the issues as presented by this case. It should be further pointed out that
the New Mexico Supreme Court did not adopt a definition of pooling and what it takes, all it did
as an ancillary part of its discussion give a description of what pooling was with respect to the

facts of the Uhden case which are no way similar to the facts of this case. Again the attempt to

cite this case and to bootstrap an argument where none exist is evident from this almost seemingly
careless use of citations.

The last important issue that was raised by Claimants that must be addressed is a quotation
by Claimants from the language from Paragraph S of the Stokes Leases which states, “and such
units may be designated from time to time and either before or after the completion of the wells.”

It is not denied that that language exists in the both of the Stokes Leases. However, as was held

in the Owens case a written pooling designation must be filed prior to the expiration of the lease

or any clause therein which extends for some time the primary term of the lease. Here the written
unit designation filed on July 20, 2001, came after the lease had expired and therefore was of no
effect. The Blue Fin “24" No. 1 Well was spudded and/or completed prior to June 7, 2001, and
had a proper pooling designation been filed in the County Clerk’s Records of Lea County prior to
the date of June 7, 2001, there could be no contention made that the leases had expired, however
that is not the state of the record. No pooling designation was filed prior to the expiration of both

of the Stokes Leases on June 7, 2001, therefore even though a well had been spudded upon
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acreage that could have been pooled with the Stokes acreage such is of no effect, and the Stokes
Leases have expired and therefore Claimants arguments must fail.
V. CONCLUSION

Under the undisputed facts before this Court, Claimants did not do “that thing™ which
would have caused the Stokes Leases to be perpetuated beyond the expiration of their primary
term of June 7, 2001. Therefore those leases have expired, the top leases taken by Huff are
therefore valid and have come to life by virtue of the expiration of the precedent leases held by
Claimants. For these reasons, as a matter of law, the Stokes Leases were not properly pooled and
therefore no production was obtained within their primary term and Claimants’ Motion for

Summary Judgment should be denied in all respects.

LOSEE, CARSON, HAAS & CARROLL, P.A.

o0 it T ot

Ermnest L. Carroll
P.O. Box 1720
Artesia, NM 88211-1720
(505)746-3505

Attorneys for Defendants, David H. Arrington Oil
Gas, Inc. and James D. Huff
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FIFTH JUDICIAL DISTRICT COURT
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INC., JAMES D. HUFF, MADELINE

STOKES, ERMA STOKES HAMILTON,

JOHN DAVID STOKES, and TOM STOKES,
Defendants.

ORDER GRANTING PARTIAL SUMMARY JUDGMENT
REGARDING FILING OF UNIT DESIGNATIONS
THIS MATTER having come before the Court upon Motion of the Plaintiff’s TMBR/Sharp
Drilling Company’s Motion for Partial Summary Judgment regarding Filing of Unit Designations
and the Defendant Arrington Oil and Gas Inc.’s and Defendant Huff's Motion for Summary
Judgment Regarding Filing of Unit Designations and the Court being fully advised FINDS that the
Plaintiff’s Motion is well taken and should be and IS GRANTED and the Defendant’s Motion is not

well taken and should be and IS DENIED.
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FIFTH JUDICIAL DISTRICT COURT
STATE OF NEW MEXICO
COUNTY OF LEA

TMBR/SHARP DRILLING, INC,,

AMERISTATE OIL & GAS, INC., THOMAS
BEALL, MARK NEARBURG, LOUIS
MAZZALLO, F. HOWARD WALSH, JR,,
JADE RESOURCES, INC., CHI ENERGY,
INC. and THOMAS C. BROWN,

Plaintiffs,

V. No. CV-2001-315C

DAVID H. ARRINGTON OIL & GAS,

INC., JAMES D. HUFF, MADELINE
STOKES, ERMA STOKES HAMILTON,
JOHN DAVID STOKES, and TOM STOKES,

Defendants.
PLAINTIFF’S MOTION FOR PARTIAL SUMMARY JUDGMENT

AGAINST DAVID H. ARRINGTON OIL & GAS REGARDING TORTIOUS
INTERFERENCE AND BRIEF IN SUPPORT THEREOF .

TMBR/SHARP DRILLING, INC. (“TMBR/Sharp”), AMERISTATE OIL & GAS, INC.
(“*Ameristate””), THOMAS BEALL, MARK NEARBURG, LOUIS MAZZALLO, F. HOWARD
WALSH, JR., JADE RESOURCES, INC., CHI ENERGY, INC. and THOMAS C. BROWN

(collectively “Plaintiffs” or TMBR/Sharp, et al.) Claimants for cause of action against DAVID

PLAINTIFF’S MOTION FOR PARTIAL SUMMARY JUDGMENT AGAINST
DAVID H. ARRINGTON OIL & GAS REGARDING TORTIOUS INTERFERENCE
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H. ARRINGTON OIL & GAS, INC. (“Arrington™), move for Summary Judgment against
Arrington for tortious interference pursuant to New Mexico Rule of Civil Procedure 1-056.
L

SUMMARY OF MOTION

TMBR/Sharp and the other named Plaintiffs are the Lessees of two oil and gas leases
located in Lea County, New Mexico. While those leases were in full force and effect, Arrington
filed an application for and obtained a permit to drill two wells on acreage covered by these
leases. The filing of these permits prevented TMBR/Sharp, the operator, from obtaining its own
permits to drill wells. TMBR/Sharp and the other owners maintain, and the evidence contained
herein will show this Court, that Arrington wrongfully obtained permits thereby tortiously
interfering with Plaintiffs’ rights and benefits under such leases.

1L

STATEMENT OF UNDISPUTED MATERIAL FACTS

A. THE LEASES

1. The first lease (“First Lease”) is an oil and gas lease made effective December 7,
1997 between Madeline Stokes and Ameristate Oil & Gas, Inc. (“Ameristate™), and is recorded
in Book 827, page 127 of the Records of Lea County, New Mexico, as amended by instrument
dated August 10, 2000. A certified copy of the First Lease is on file with this Court, a copy of
which is attached hereto as Exhibit “4."

2. The second lease (“Second Lease™) is a lease made effective December 7, 1997

between Erma Stokes Hamilton and Ameristate, and is filed in Book 827, page 124 of the

Records of Lea County, New Mexico as amended by instrument dated August 14, 2000. 4
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certified copy of the Second Lease is on file with this Court, a copy of which is attached hereto

as Exhibit “B.”

3. The First and Second Leases (collectively referred to herein as the “Original
Stokes Leases” or the “First Lease” and “Second Lease” or the “Leases”) were amended on
August 10, 2000 and August 14, 2000, respectively, by Lessors and Ameristate' to create a
primary term expiration date of June 6, 2001. Copies of the amendments are on file and
attached hereto as Exhibit “D.”

4. This Court has ruled that the Original Stokes Leases were properly pooled by
TMBR/Sharp and remain in full force and effect. See Claimant’s Motion for Summary Judgment
and the Court’s Order granting same which are on ﬁle; with this Court and incorporated herein

by reference.

B. THE TOP LEASES

5. On or about March 27, 2001, James D. Huff (“Huff”) acquired an oil and gas
lease from Defendant Madeline Stokes covering the same lands and minerals covered by the
Original Stokes Leases. This lease is herein referred to as the “Stokes Top Lease.” A certified
copy of the Stokes Top Lease is on file with this Court, a copy of which is attached hereto as
Exhibit “E.”

6. The Stokes Top Lease purports to be for a primary term of three (3) years from

June 7, 2001, and as long thereafter as oil or gas is produced from said land or from land with

which said land is pooled. See Exhibit “E."

: TMBR/Sharp is a successor in interest to Ameristate by assignment of the First Lease and Second
Lease effective in September of 1999. See Affidavit of Jeffrey D. Phillips, attached hereto as Exhibit “C."

PLAINTIFF’'S MOTION FOR PARTIAL SUMMARY JUDGMENT AGAINST
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7. On the same date, Huff acquired an oil and gas lease from Defendant Erma
Stokes Hamilton also covering the same lands described in the Original Stokes Leases. This
lease is herein referred to as the “Hamilton Top Lease.” A certified copy of the Hamilton Top
Leases is on file with this Court, a copy of which is attached hereto as Exhibit “F."

8. The Hamilton Top Lease is for the same primary term as the Stokes Top Lease.
See Exhibit “F.” The Stokes Top Lease and Hamilton Top Lease are collectively referred to
herein as the “Huff Top Leases,” and copies thereof are on file with this Court and incorporated
herein by reference.

9. The Huff Top Leases each provide in pertinent part: “This oil and gas lease is
subordinate to that certain ‘Prior Lease’ [Original Stokes Leases] recorded in ... Lea County
Records, as amended by instrument dated ... recorded ... Lea County Records, but only to the
extent that said prior lease is currently a valid and subsisting oil and gas lease. See Exhibits “E”
and “F" (Huff Top Leases).

10.  This Court has ruled that the Original Stokes Leases are in full force and effect as
the result of TMBR/Sharp’s pooling and drilling a well across the expiration of the primary term.

See supra.

C. ASSIGNMENT OF HUFF TOP LEASES

I1.  On September 17, 2001, Huff assigned Arrington his entire interest in the Huff
Top Leases. A certified copy of the Assignment from Huff to Arrintgon is attached hereto and

referenced herein as Exhibit “G.”
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D. THE PERMITS

12. On July 19, 2001 Arrington filed an application for and obtained a permit to drill
the Triple Hackle Dragon ‘f25” No. 1 Well on the W/2 of Section 25, T-16-S, R-35-E, Lea
County, New Mexico. See a certified copy of the OCD’s Order of the Division dated December
11, 2001 attached hereto as Exhibit “H"”. The OCD approved the application on July 19, 2001.
Idatp 2

13. - On July 30, 2001, Arrington filed an application for and obtained a permit to drill
the Blue Drake “23” No. 1 Well on the E/2 Section 23, T-16-S, R-35-E, Lea County, New
Mexico. Id atp.2. The OCD approved the application. Id at p. 2.

14, On August 8, 2001, the OCD denied TMBR/Sharp’s application for a permit to
drill the Blue Fin “25” No. 1 Well on the E/2 of Section 25 stating that the permit granted to
Arrington precluded the permit applied for by TMBR/Sharp. Id at p. 2.

15. On August 8, 2001, TMBR/Sharp was denied a permit to drill the Leavelle *23”
No. I Well on the E/2 of Section 23 because the permit granted to Arrington precluded the
granting of the permit sought by TMBR/Sharp. Id at p. 3.

16.  The Original Stokes Leases are in full force and effect. However, each of these
leases contains a “continuous development clause.” Specifically, in Paragraph 12 of Exhibit “A”
of each such lease provides in pertinent part: “Should Lessee fail to timely commence a well in
accordance with aforesaid 180 days continuous drilling or development prior to the point in time
the leased premises have fully developed then this lease shall terminate as to all lands not

included in or otherwise allocated to a well unit.” See Exhibits “4” and “B."”
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17. TMBR/Sharp -attempted to drill- two additional wells in accordance with the
provisions of Paragraph 12 of the Original Stokes Lease, but was denied drilling permits by the
OCD on its leasehold property because Arrington wrongfully obtained drilling permits covering
the same acreage based on the Huff Top Leases. See Exhibit “H.” Since the Huff Top Leases
have not become effective, the drilling permits obtained from the OCD by Arrington were based
on untrue representations of leasehold ownership. See supra.

18.  The drilling applications filed by Arrington have prevented Plaintiffs from
exercising their rights and fulfilling their obligations under the Original Stokes Leases. Further,
the drilling permits obtained wrongfully with the OCD are preventing TMBR/Sharp from
drilling additional wells for which it had requested permits, but were denied.

19.  TMBR/Sharp filed an application for an order staying drilling operations by
Arrington on the acreage subject to the Original Stokes Leases challenging the permits granted
to Arrington. See a true and correct copy of the Application of TMBR/Sharp Drilling, Inc. for an
Order Staying David H. Arrington from Commencing Operations attached hereto as Exhibit “I”.

20. On September 20, 2001, the OCD heard arguments regarding TMBR/Sharp’s
challenge. See Exhibit “H” atp. I.

21.  The OCD held that Arrington had a colorable right of title and, therefore, its
permits remained valid and refused to issue permits to TMBR/Sharp. See Exhibit “H" at pages
4-6. The OCD did not make a determination as to the continued validity of the Original Stokes
Leases.

22.  The order issued by the OCD stating that Arrington had colorable title was issued

prior to the Court in this suit granting Plaintiff’s Motion for Partial Summary Judgment which,
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in effect, declared that-Arrington had no present possessory interest in the Hamilton/Stokes
acreage. Id

23. It is important to note that Arrington obtained his permits to drill the Triple
Hackel Dragon “25” No. 1 Well and the Blue Drake “23” No. 1 Well in July of 2001. See supra.
This is important because he did not obtain any interest in the Huff Top Leases until they were
assigned to him on September 17, 2001. See supra.

E. DAMAGES

24.  Arrington obtained two permits to drill on the property subject to the Huff Top
Leases without actual or colorable title to such leases. See supra. Arrington has failed or
refused to release those permits and has thus continued to obstruct TMBR/Sharp’s entitlement to
the drilling permits it previously requested.

25.  As a result of Arrington acquiring the permits and refusing to release them,
TMBR/Sharp has been denied permits thus preventing it from drilling on the acreage subject to
the Original Stoke Leases. See Exhibit “H"” at pages 4-6.

26. To challenge the actions by Arrington, TMBR/Sharp filed a Complaint for
Declaratory Judgment, Tortious Interference, Repudiation, Damages and Injunctive Relief. A
true and correct copy of TMBR/Sharp’s Complaint is on file with this court.

27.  In support of its Complaint, TMBR/Sharp has engaged the counsel of Cotton,
Bledsoe, Tighe & Dawson and Phil Brewer to represent their interest.

28.  TMBR/Sharp was also forced to file an application with the OCD to prevent
Arrington from drilling on the acreage subject to the Original Stokes Leases which cause was

denied because the OCD believed Arrington had “colorable title”. However, since the ruling by
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the OCD, this Court has entered an order effectively removing any color of title in Arrington on
the subject properties covered by the Original Stokes Leases. See supra.

29.  Arrington did not actually have any title at all when he obtained the permits in
that he did not receive an assignment from Huff until almost two months after the permiis were
granted.

30.  Asaresult of the litigation caused by Huff and Arrington, TMBR/Sharp, et al has
incurred in excess of $90,000.00 in attorney’s fees. See Affidavit of Jeffrey D. Phillips atfached
hereto and referenced herein as Exhibit “C”.

31. TMBR/Sharp has also been unable to drill at least two wells on acreage subject to
the Original Stokes Leases thereby causing damages including loss of production, the time value
of money, and decreased prices on the oil and gas that would have been produced. See Exhibit
g

IIL

STANDARD OF REVIEW

A summary judgment provides a method whereby it is possible to determine whether a
genuine claim for relief for defense exists and whether there is a genuine issue of fact to warrant
the submission of the case to the jury. Meeker v. Walker, 80 N.M. 280, 454 P.2d 762 (1969).
Trial courts are to bring litigation to an end at an early stage when it clearly appears that one of
the parties is entitled to a judgment as a matter of law in the case as made out by the pleadings
and the admissions of the parties. Buffington v. Continental Casualty Co., 69 N.M. 365, 367
P.2d 539 (1961). Further, summary judgment is proper even though other disputed issues

remain before the court. Tapia v. Springer Transf. Co., 106 N.M. 461, 744 P.2d 1264 (Ct. App.
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-1987). In the present matter, the undisputed facts and the language of paragraph 5 of the
Original Stokes Leases show that TMBR/Sharp is entitled to summary judgment as a matter of
law on its claim of tortious interference.

IV.

ARGUMENTS AND AUTHORITIES

The issue for partial summary judgment is whether Arrington tortiously interfered with
the Original Stokes Leases. To establish tortious interference with a contract, Plaintiffs have to
prove that Arrington had: (1) knowledge of a contract [e.g the leases] between TMBR/Sharp,
Madeline Stokes, and Erma Stokes Hamilton; (2) performance of some aspect of thé contract
was refused [e.g. a top lease was granted and Arrington obtained drilling permits that thwarted
TMBR/Sharp’s ability to obtain permits]; (3) Arrington played an active and substantial part in
causing TMBR/Sharp to lose the benefits of its contract; and (4) damages flowed from the
breach of the contract. Ettenson v. Burke, 130 N.M. 67, 17 P.3" 440 (Ct. App. 2000) (citing
Wolfv. Perry, 65 N.M. 47, 461-62, 339 P.2d 679, 681-82 (1959)).

Clearly, Arrington had knowledge of the Original Stokes Leases between TMBR/Sharp
and the lessors; the Huff Top Leases specifically reference the Original Stokes Leases. In
addition, it is undisputed that TMBR/Sharp cannot perform the contracts in question because
Arrington wrongfully obtained permits to drill on acreage covered by the Original Stokes Leases
which blocked TMBR/Sharp’s ability to obtain it own drilling permits. See supra. Arrington’s
failure and refusal to release the permits has resulted in Plaintiff’s continued inability to obtain

its own permits. The only remaining issue, therefore, is whether or not damages flowed from

TMBR/Sharp's inability to drill wells on its leases.
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Arrington’s tortious conduct damaged Plaintiffs in two ways. First, Plaintiffs have been
unable to produce the oil and gas from the Original Stokes Leases as they would have been if
TMBR/Sharp were able to obtain the permits. See Exhibit “C.” Secondly, Plaintiffs have
incurred attorney’s fees as consequential damages in order to establish the validity of the
Original Stokes Leases and their right to drill thereon.

TMBR/Sharp has been unable to obtain permits to drill on the acreage covered by the
Original Stokes Leases because Arrington obtained its permits wrongfully. See Exhibit “A” at
pages 4-6. Such inability has caused TMBR/Sharp to incur significant damages. TMBR/Sharp
would have completed both of the wells that it sought a permit for in 2001. See Exhibit “C.”
Further, production would have been obtained from those wells. As a result of Arrington and
Huff’s tortious interference, Plaintiffs have suffered damages including the following: (1) loss
of production; (2) time value of money; (3) decrease in prices that Plaintiffs would have received
for any production if wells could have been drilled; (4) attorneys’ fees; and (5) costs. See
Exhibit “C.” These damages are in excess of $500,000.00 at the time this Motion for Summary
Judgment was filed. See Exhibit “C.”

Incurring attorneys’ fees as a result of the tortuous interference satisfies the damage
element of a tortious interference with a contract claim. In Dinkle v. Dunton, the New Mexico
Supreme Court stated: “it is generally held that where the wrongful act of defendant has
involved the plaintiff in litigation with others or placed him in such relation with others that
makes it necessary to incur expense to protect his iﬁterest, such costs and expenses, including
attorney’s fees, should be treated as legal consequences of the original wrongful act and may be

recovered as damages.” 68 N.M. 108, 114, 359 P.2d 345, 349 (1961) (citing 15 Am. Jur.
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(Damages) § 144, p. 552. In LaMure v. Peters, 122 N.M. 367, 924 P.2d 1379, 1382 (Ct. App.
1996), the court held that “consequential or incidental damages, such as attorney’s fees are costs
incurred as a result of the alleged malpractice satisfies the prerequisite injury to bring a
malpractice claim.” The attorneys’ fees incurred by Plaintiffs are consequential damages
sustained as a result of Arrington’s tortious conduct and, therefore, are recoverable. Such
damages for attorneys’ fees total in excess of $90,000.00. See Exhibit “C.”
V.
CONCLUSION

Arrington has tortiously interfered with the Original Stokes Leases and Plaintiffs’ rights
under them. More specifically, Arrington had knowledge of the Original Stokes Leases,
TMBR/Sharp has been unable to obtain permits to drill on the acreage subject to the Original
Stokes Leases, TMBR/Sharp’s inability to drill was caused by Armington wrongfully obtaining
permits for the acreage covered by the Original Stokes Leases and Plaintiffs have suffered
damages as a result of their inability to drill the wells. Therefore, as a matter of law, Plaintiff
have satisfied all of the elements of tortious interference with a contract with respect to
Arrington and are entitled to summary judgment as a matter of law.

VL
PRAYER FOR RELIEF

WHEREFORE, PREMISES CONSIDERED, Plaintiff TMBR/Sharp, Inc. respectfully

requests the Court enter a judgment awarding TMBR/Sharp the following relief:

L. A judgment that Arrington has tortiously interfered with the Original
Stokes Leases; and
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2. Such other relief, at law or equity to which Plaintiffs are justly entitled.

Respectfully submitted,

COTTON, BLEDSOE, TIGHE & DAWSON, P.C.
500 West Illinois, Suite 300

P.O. Box 2776

Midland, Texas 79702-2776

(915) 684-5782

(915) 682-3672 — Fax

o it LLC

sp’SAN R. RICHARDSON .

RICHARD R. MONTGOMERY
ROBERT T. SULLIVAN

and

PHIL BREWER

P. 0. Box 298

Roswell, NM 88202-0298

(505) 625-00298

TOMMY D. PARKER

P. O. Box 1094

Hobbs, New Mexico 88241-1094
(505) 393-6854

ATTORNEYS FOR PLAINTIFFS

CERTIFICATE OF SERVICE

[ hereby certify that on this the 28th day of January, 2002, 2001, a copy of the
above and foregoing instrument has been hand delivered to attorney for Defendants Mr.
Ernest L. Carroll, Lea County Courthouse, Lovington, New Mexico and Michael J.

Canon, 303 West Wall, Suite 1100, Midland, Texas. o i
Tl ( |
© 5;,_- {= i"L-—-"-“‘*’ N B

Sh;afh R. Richardson

PLAINTIFF'S MOTION FOR PARTIAL SUMMARY JUDGMENT AGAINST
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FIFTH JUDICIAL DISTRICT COURT
COUNTY OF LEA
STATE OF NEW MEXICO

TMBR/SHARP DRILLING, INC., et al,
Plaintiff,

VS. No. CV-2001-315C

)
)
)
)
;
DAVID H. ARRINGTON OIL & GAS, )
INC., JAMES D. HUFF, MADELINE )
STOKES, ERMA STOKES HAMILTON, )
JOHN DAVID STOKES, and TOM )
STOKES )

)

)

Defendant.

RESPONSE OF DAVID H. ARRINGTON OIL & GAS, INC.
TO PLAINTIFF’'S MOTION FOR PARTIAL SUMMARY
JUDGMENT REGARDING TORTIOUS INTERFERENCE

COMES NOW the Defendant, DAVID H. ARRINGTON OIL & GAS, INC.,
(“Arrington”) by and through its attorneys of record, Losee, Carson, Haas & Carroli
(Ernest L. Carroll), and submits this Response to Plaintiff's Motion for Partial Summary
Judgment Against David H. Arrington Oil & Gas Regarding Tortious Interference and
states as follows:
I. Introduction
Based upon this Court’s interlocutory order granting partial summary judgement

against Arrington, Plaintiffs TMBR/Sharp Drilling, Inc., Ameristate Oil & Gas, Inc.,

Thomas Beall, Mark Nearburg, Louis Mazzallo, F. Howard Walsh, Jr., Jade Resources,
Inc. CH! Energy, Inc. and Thomas C. Brown (“TMBR/Sharp”) now seek a summary
judgment against Arrington for tortious interference alleging that Arrington wrongfully

1



obtained permits to drill two wells and that as a result TMBR/Sharp was damaged.
Arrington disputes that it wrongfully obtained the permits and further disputes that
TMBR/Sharp was prevented from continuously drilling upon the leasehold acreage in
question. Further Arrington asserts that TMBR/Sharp has alleged improper and highly
speculative and unsubstantiated damages and that TMBR/Sharp has based its motion
on immaterial and disputed facts.
Il. Statement of Material Facts -

Arrington hereby responds to the statement of facts contained in TMBR/Sharp’s

Statement of Undisputed Material Facts as follows:

A THE LEASES

1. Arrington admits the truth of TMBR/Sharp’s fact number 1'.

2. Arrington admits the truth of TMBR/Sharp's fact number 2.

3. Arrington admits the truth of TMBR/Sharp's fact number 3.

4. Arrington admits that the Court has ruled with respect to the Original
Stokes Leases, however, Arrington asserts that the fact contained in
paragraph number 4 is not a material fact with respect to TMBR/Sharp's
motion for summary judgment. TMBR/Sharp's fact number 4 references
the Coud’s December 27, 2001, ruling. The Court’s December 27, 2001,
Order Granting Partial Summary Judgment Regarding Filing of Unit
Designations (the “Order”) is an interlocutory order and as such is subject

to be overturned, modified or changed at any time prior to the issuance of

! Arrington adopts the defined terms contained in the Motion.

2



a final order in this matter and is thereafter subject to appeal.? Although
the Order establishes the law of the case, that law did not exist prior to
the issuance of the Ord_er, therefore th_e Order is not material to the
actions of Arrington pridr to the issuance of the order. The only actions of
Arrington upon which TMBR/Sharp may base its instant motion are

actions which occurred prior to the issuance of the Order and knowledge

that the Court would so rule. ‘ Interlocutory orders may be

revisited at any time prior to final judgment. Sims v. Sims, 1996-NMSC-

078, 122 N.M. 681; Barker v. Barker, 94 N.M. 162, 165-166, 608 P.2d

138, 141-142 (1980); Universal Constructors, Inc. v. Fielder, 118 N.M.

657, 659, 884 P.2d 813, 815 (Ct. App. 1994).

B. THE TOP LEASES

5.

Arrington admits the truth of TMBR/Sharp’s fact number 5, and further
states that the Stokes Top Lease was executed by Madeline Stokes on
April 4, 2001. See Exhibits E to Plaintiff's Motion for Partial Summary
Judgment Against David H. Arrington Oil & Gas Regarding Tortious
interference and Brief in Support Thereof (the “Motion”).

Arringtdh denies the allegations in paragraph number 6 and asserts that

such fact, even if it were true, is immaterial to the allegations of tortious

2 Armington has already placed the Court and the Plaintiff's on notice of its intention to appeal the

Order.






10.

interference in this matter. Paragraph number 15 of the Stokes Top
Lease states:

“Notwithstanding any other provisions of this oil and gas
lease, the end of the primary term hereof shall be extended
until the third (3™) anniversary date of this oil and gas lease
next following the expiration of the continuous development
provision contained in added Paragraph No. 12 on Exhibit
“A” attached to the Prior Lease, provided that in no event
shall the primary term hereof expire later than the 20"
anniversary date of this oil and gas lease.” See Exhibit “E”
attached to the Motion.

Arrington admits the truth of TMBR/Sharp’s fact number 7, and further
states that the Hamilton Top Lease was executed by Erma Hamilton on
April 4, 2001. See Exhibits “F” to the Motion.

Arrington asserts that the Hamilton Top Lease is for the same primary
term as the Stokes Top Lease as was hereinabove recited in paragraph
number 6 of this response.

Arrington admits the truth of TMBR/Sharp’s fact number 9

Arrington asserts that the fact contained in paragraph number 10 is not a
material fact. Fact number 10 is based upon an interlocutory order which
is subject to be overturned, modified or changed at any time prior to the
issuance of a final order in this matter and is thereafter subject to appeal.
Although the Order establishes the law of the case, that law did not exist
prior to the issuance of the Order, therefore the Order is not material to
the actions of Arrington prior to the issuance of the order. The actions 6f

Arrington upon which TMBR/Sharp must base the instant motion are



actions which occurred prior.to the issuance of the Order and knowledge

that the Court would so rule.

ASSIGNMENT OF HUFF TOP LEASES

11.

Arrington admits the truth of TMBR/Sharp’s fact number 11 and further
states that the Assignment from Huff to Arrington recites that the

assignment is “"EFFECTIVE for all purposes as of March 27, 2001.”

THE PERMITS

12.

13.

14.

Arrington denies the allegations contained in paragraph number 12.
Arrington asserts that on July 17, 2001, Arrington filed its application for
permit to drill the Triple Hackle Dragon “25" No. 1 Well in the W/2 of
Section 25, Township 16 South, Range 35 East, Lea County, New Mexico
and that the OCD approved the application on July 19, 2001. See
paragraph (5) of Exhibit “H” to the Motion.

Arrington denies the allegations contained in paragraph number 13.
Arrington asserts that on July 25, 2001, Arrington filed it application for
permit to drill the Blue Drake “23" No. 1 Well in the E/2 of Section 23,
Township 16 South, Range 35 East, Lea County, New Mexico and that
the 006 approved the application on July 30, 2001. See 'paragraph (6)
of Exhibit “H” to the Motion.

Arrington denies the allegations contained in paragraph number 14.
Arrington asserts that on August 8, 2001, the OCD denied TMBR/Sharp’s

application for a permit to drill the Blue Fin “25" No. 1 Well in the N/2 of



15.

16.

Section 25, Township 16 South, Range 35 East, Lea County, New
Mexico, rather than the E/2 as alleged. Arrington further admits that the
OCD denied the application by reason of the previous issuance of the
permit for Arrington’s Triple Hackle Dragon “25" Well No. 1. See |
paragraph (8) of Exhibit “H” to the Motion.

Arrington admits the truth of TMBR/Sharp’s fact number 15.

Arrington denies that the Original Stokes Leases are in full force angj
effect. The statement that the Original Stokes Leases are in full force and
effect is based on an interlocutory order which is subject to be overturned,
modified or changed at any time prior to the issuance of a final order in
this matter and is thereafter subject to appeal. Although the Order
establishes the law of the case, that law did not exist prior to the issuance
of the Order, therefore the Order is not material to the actions of Arrington
prior to the issuance of the order. The actions of Arrington, upon which
TMBR/Sharp must base the instant motion, are actions which occurred
prior to the issuance of the Order and knowledge that the Court would so
rule. Further Arrington asserts that although the Original Stokes
Leases "contain a continuous development clause such a fact is
immaterial to the issue of tortious interference as alleged in this case.

On December 27, 2001, the Court issued an Order Granting Partial
Summary Judgment Regarding Force Majeure (the “Force Majeure

Order”). The Force Majeure Order effectively prevents the termination of



17.

the Original Stokes Leases for any failure to timely commence a well
pursuant to the continuous development clause. Further each of the
Original Stokes Leases cover additional acreage upon which no
confhctmg APD exusted and upon which TMBR/Sharp could have fulfilled
its continuous drilling obligations.

Arrington denies the truth of TMBR/Sharp's fact number 17. With respect
to the facts alleged inﬁrparagraph 17, Arric:igtoh asserts that TMBR/SI;larp
is attempting to mislead the Court into the wrongful belief that lease
ownership automatically grants the lessee the “right” to drill a well and
that Arrington “wrongfully” obtained drilling permits based on untrue
representations of leasehold ownership. Contrary to TMBR/Sharp's
suggestion, the rights granted under the Original Stokes Leases do not
necessarily entitte TMBR/Sharp to drill and operate wells upon the leased
lands. The Original Stokes Leases did not cover one hundred percent of
the mineral or operating rights in the proration units in which TMBR/Sharp
proposed to drill the Blue Fin “25 No. 1 Well and the Leavelle “23" No. 1
Well. Any one owning a mineral or operating right in the proration unit
dedicated to the Blue Fin “25" No. 1 Well and the Leavelle “23" No. 1
Well has an equal right to drill and operate a well. One of the tasks
assigned to the OCD is to determine who among those owning a mineral

or operating right will be the operator and will drill and operate the well.



Pursuant to certain farmout agreements with Ocean Energy, Arrington has ! . ( 2

S s ket

an undivided 15% of the operating rights in the proration unit designated Aore

e e

A ———

for the Triple Hackle Dragon “25" No. 1 Well. The leases, with respectto = ——
the farmout agreements with Ocean Energy, are not at issue in this |

lawsuit?® Arrington’s acquisition of these operating rights gave Arrington

an independent right to seek a permit to drill a well and to be the operator

of such Well. At the time fhat Arrington sought and was granted thé

permits for the Triple Hackle Dragon “25" No. 1 Well and the Blue Drake

a~
‘23" No. 1 Well, Arrington had a reasonable belief that it owned operating i j

rights in the proration units to which the wells were dedicated. Arrington

— -

continues to believe that he owns operating rights in the proration units to

which the wells were dedicated and that its actions in seeking the permits
were not “wrongful” or “based on untrue representations of ieasehold
ownership. Arrington sought and was granted the permits at a time prior
to the issuance of the Court’s December 27, 2001, Order. The issuance
of the Order is the only basis upon which TMBR/Sharp relies to assert
that Arrington wrongfully obtained the drilling permit or that the issuance
of the pérmits to Arrington were based upon untrue representations of

leasehold interest. The issuance of the permits to Arrington was in July,

3 Amington also owns leases in the NE/4 of Section 25. Ownership of the leases in the NE/4 of
Section 25 would allow Arrington to rightfully seek a permit to drill a well in either the E/2 or the N/2 of
Section 25. The Blue Fin “25" No. 1 Well proposed by TMBR/Sharp was dedicated to the N/2 of Section
25. With respect to the Blue Fin “25" No. 1 Well, Arrington had an equal independent right to drill a well

with TMBR/Sharp.
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2001, five months before the Order became the law of the case. The
Order is an interlocutory order which is subject to be overturned,

changed or modified prior to the issuance of a final order and is subject to
abbeal after the issuance of the final order. See Affidavit of Jeffrey G.
Bane attached hereto as Exhibit “1".

Arrington denies the allegations contained in paragraph number 18.
Arrington’s approved drilling applications have not prevented »
TMBR/Sharp from exercising its rights and fulfilling its obligations under
the Original Stokes Leases and Arrington is not preventing TMBR/Sharp
from drilling additional wells. The Original Stokes Leases covered the

following:

Township 16 South, Range 35 East, NM.P.M.

Section 13: SE/4
Section 23: SE/4
Section 24: NW/4 SW/4, NW/4 NE/4

Section 25: NW/4

Section 26: NE/4
TMBR/Sharp drilled the Blue Fin “24" No. 1 Well in the W/2 of Section 24,
Township 16 South, Range 35 East. Arrington has approved drilling
permitsv for the Triple Hackle Dragon “25" Well No. 1 to be located in the
W/2 of Section 25, Township 16 South, Range 35 East and the Blue
Drake “23" Well No. 1 to be located in the E/2 of Section 23, Township 16

South, Range 35 East. No other wells have been drilled on the leased

premises and no other permits have been issued which cover the leased



pren%ises. Therefore, :FMBR/Sharp has always had the opportunity to
seek and obtain drilling permits covering the remaining lands covered by
the leases, specifically the Section 13 and Section 26 acreage.
Fdrthermore, with respect to the two permits which Arrington was granted,
TMBR/Sharp has always been free to commence a forced pooling action
before the OCD and have themselves declared the operator under the
permits which Arrington has been granted.‘ TMBR/Sharp is attempt}ng ’-
to create the illusion that as the lessee of the Original Stokes Leases,
TMBR/Sharp had an exclusive right to drill on the leasehold acreage or
on lands pooled therewith. TMBR/Sharp is wrong. TMBR/Sharp’s rights
under the Original Stokes Lease are subject to the rights of all other
undivided mineral owners, who have an equal right to drill a well and
develop the minerals. Additionally, TMBR/Sharp’s rights under the
Original Stokes Leases are also subject to the authority granted to the
OCD. Moreover, the Original Stokes Leases do not require that the
lessee must be the entity to drill and operate a well upon the leased

premises. The fact of the matter is that anyone, including Arrington, who

* The situation where two completing owners of operating rights want to drill and operate a well
on the same lands is faidy common. In such situations one or both of the competing owners will petition
the OCD for an order force pooling the other owners and the OCD is typically asked to make the
determination as to which owner of operating rights should drill and operate the proposed well. NMSA
1978, Section 70-2-1 through 70-2-38, (2001) grants the OCD the jurisdiction and authority over all
matters relating to the conservation of oil and gas, the prevention of waste of oil and gas, the protection
of correlative rights, and the disposition of wastes resuiting from oil and gas operations. The OCD is
the proper authority to make a determination with respect to the forced pooling of the minerals and to
determine which completing entity should drill and operate the well.

10



19.

20.

21.

22.

P

drilled a well on the leased premises would have satisfied the W

requirements of the Original Stokes Leases to obtain production. See
Exhibits “A” and “B” attached to the Motion. See also Exhibit “1",
hereto. |

Arrington admits the truth of TMBR/Sharp’s fact number 19.

Arrington admits the truth of TMBR/Sharp’s fact number 20.

Arrington admits that the OCD founc; that Arrington r;ad “defnonstrated at
least a colorable claim of title” and, therefore, Arrington’s permits
remained valid and that the OCD refused to issue conflicting permits to
TMBR/Sharp. Arrington further admits that the OCD did not make a
determination as to the continued validity of the Original Stokes Leases.
See Exhibit “H" to the Motion.

Arrington admits that the order issued by the OCD stating that Arrington
“has demonstrated at least a colorable claim of title” was issued prior to
the Court’s issuance of its Order. Arrington further admits that the
Court’s Order, in effect, declared that the Original Stokes Leases were in
full force and effect. However, Arrington denies that the Order makes a
determiHation as to Arrington’s present possessory interest in the Huff
Top Leases. The Order does not diminish Arrington’s rights under the
Huff Top Leases. Further, Arrington asserts that the Order addressed

only the continuing nature of the Original Stokes Leases and did not

11
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address a possessory interest in acreage. See Exhibit “H"” to the

Motion.
Arrington denies the facts asserted in paragraph 23. From the date of the

def Top Leases, Arrington has had an equitable right in such leases. WCA
oA

Huff, acting as agent for Arrington, negotiated and contracted for the Huff A&
e

Top Leases and Arrington paid for the leases. See Affidavit of Jeffrey S =4

G. Bane attached hereto as Exhibit “1".

E. DAMAGES

24.

Arrington denies the facts asserted in paragraph 24. Arrington asserts
that at the time it obtained the two permits to drill, Arrington had a

reasonable belief that the Original Stokes Leases had expired and that

Arrington could demonstrate a claim of colorable title to the Huff Top

Leases, and which was so held by the OCD Arrington further asserts
that it has not failed or refused to release those permits and has not
obstructed TMBR/Sharp’s entitiement to the drilling permits it has
requested. Arrington has offered to release the permit to drill the Blue
Drake Well No. 1 located in the E/2 Section 23, Township 16 South,
Range 35 East. Arrington has not offered to release the permit to drill
the Triple Hackle Dragon “25" Well No. 1, because Arrington’s ownership
of operating rights, which are not at issue herein, give Arrington an equal

right to drill and operate the well. Further TMBR/Sharp could have sought

12



25.

26.

27.

operatorship of any well drilled through a forced pooling action, which

TMBR/Sharp apparently declined to do. See Affidavit of Jeffrey G.

Bane attached heret6 as Exhibit “1".

Arﬁngton denies the facts alleged in paragraph number 25. Arrington
asserts that TMBR/Sharp has not been prevented from drilling on the
other acreage covered by the Original Stokes Leases. If TMBR/Sharp
truly believed the Original Stokes Leases were in full force and effect, it
could have met its obligations by drilling wells in Section 13 and Section
26 or lands pooled therewith. Arrington has not prevented TMBR/Sharp
from drilling wells in Section 13 and Section 26. Furthermore, as stated in
paragraph 24 above, Arrington has agreed to release the permit for the
Blue Drake “23" No. 1 Well. TMBR/Sharp has always been free to met its
obligations under the Original Stokes Leases. See Affidavit of Jeffrey
G. Bane attached hereto as Exhibit “1".

Arrington admits the truth of paragraph number 26, but asserts that it is
irrelevant and immaterial to the claim of tortious interference.

Arrington admits the truth of paragraph 17, but asserts that it is irrelevant
and imrﬁaterial to the claim of tortious interference. Moreover, Arrington
asserts that attorneys fees incurred in a tortious interference action are
not recoverable as special damages in the same tortious interference

action.

13



28.

29.

Arrington denies the facts contained in éaragraph 28. Arrington asserts
that TMBR/Sharp was not “forced” to file an application with the OCD to
prevent Arrington from drilling on the acreage subject to the Original
Stokes Leases. Arrington affirmatively asserts that had TMBR/Sharp
really been serious about drilling an additional well it would have filed a
forced poaling application with the OCD and sought operatorship of the
well. The effect on the Original Stokes Leases is the same regardiess of
who drills a well on the leased premises or lands pooled therewith.
Additionally, TMBR/Sharp could have satisfied its obligations under the
Original Stokes Leases by drilling wells in Section 13 and Section 26.
Arrington further asserts that although the Order may presently reinstate
the Original Stokes Leases, the Order is an interlocutory order which is
subject to be overturned, changed or modified by a final order and is

thereafter subject to appeal. See Affidavit of Jeffrey G. Bane attached

hereto as Exhibit “1".

Arrington denies the truth of the allegations contained in paragraph 29.
Arrington asserts that from the date of the Huff Top Leases, Arrington had
an equﬁable right in the Huff Top Leases. At the time Huff negotiated and
contracted for the Huff Top Leases, Huff was acting as agent for Arrington

and the Huff Top Leases were paid for by Arrington. See Affidavit of

Jeff Bane attached hereto as Exhibit “1".

14
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30.

31.

" Arrington does not deny that TMBR/Sharp has incurred attorney’s fees in

the prosecution of this litigation, however Arrington denies that such
attorney's fees incurred in a tortious interference action are recoverable
as ‘special damages in the same tortious interference action. In New

Mexico, absent statutory authority or rule of court, attorneys fees are not

recoverable as an item of damages. Aboud v. Adams, 84 N. M. 683, 507
P.2d 430 (1973). Special damages must be pleaded as well as proved. -

Garver v. Public Service Company of New Mexico, 77 N. M. 262, 421

P.2d 788 (1966).

Arrington denies that TMBR/Sharp has been damaged as the result of
Arrington having obtained the two permits to drill. TMBR/Sharp could
have drilled other wells which would have included lands covered by the
Original Stokes Leases and TMBR/Sharp could have petitioned the OCD
for a forced pooling order granting TMBRISharp the right to drill and
operate the wells under perrhit to Arrington.  TMBR/Sharp did nothing to
mitigate any potential damages it might have suffered. Moreover,
Arrington denies that TMBR/Sharp incurred damages of $500,000 as the
result of'losf production, the time value of money, and decreased prices
on the oil and gas that could have been produced if Arrington had not
obtained the two permits. TMBR/Sharp has not alleged a single fact to
support a damage award of $500,000. The damages contemplated in

TMBR/Sharp’s damage calculation requires economic, engineering and

15



geological facts which have not been alleged and even if alleged would
not be undisputed. TMBR/Sharp’s calculation of damages is highly

speculative, not supportable and must be proved at trial.

lii. ARGUMENTS AND AUTHORITIES
Summary Judgment will be granted only when the moving party is entitled to a
judgment as a matter of law upon clear and updisputed facts. The purpose of a hearing
on the motion for such a judgment is not to resolvé factual issues but to determine
whether there is any genuine issue of material fact in dispute and if not, to render
judgment in accordance with the law applied to the established facts or, if there be a
genuine factual issue, to deny the motion for summary judgment. Great W

Construction Company v. N.C. Ribble Co., 77 NM 725, 427 P2d 246 (1967). In the

case of Tapia v. Springer Transfer Co., 106 NM 461, 744 P2d 1264 (Ct. App. 1987), the

Court of Appeals held concerning a motion for summary judgment, “Summary Judgment
is proper when there is no genuine issue as to a material fact and the moving party is

entitled to judgment as a matter of law. Matkins v. Zero Refrigerated Lines, Inc., 92 NM

511, 602 P2d 195 (Ct. App. 1979)." The Motion as presented by TMBR/Sharp
contains numerous disputed material facts which must be resolved and the motion
should therefore be aenied.

The Restatement of Torts 2d, §766A defines the act of “Intentional Interference
with Another's Performance of His Own Contract,” as follows:

“One who intentionally and improperly interferes with the

performance of a contract (except a contract to marry)

16



between another and a third person, by preventing the other
from performing the contract or causing his performance to
be more expensive or burdensome, is subject to liability to
the other for the pecuniary loss resulting to him.” [Emphasis
added] -

TMBR/Sharp has not met its burden of proof with respect to establishing that
Arrington intentionally and improperly interfered with the performance of its contract.
To prevail TMBR/Sharp must prove not only that Arrington’s actions were done /’M . _

— s ot

mtentlonally but also that Amngton s actions were improper. Arrington’s actions were

et S e e e T i e e S st a8

neither intentional nor improper.

Intentis a questlon of fact and i summary judgment must be denied if there are

N et it e 7O

dnsputed |ssues of fact In this case, TMBR/Sharp alleges that Arrington’s actions in

seeking the permits to drill wells were done with the intention to prevent TMBR/Sharp
from fulfilling its contractual obligations under the Original Stokes Lease. Arrington
denies that it acted with such intention and asserts that its actions with respect to
seeking the permits to drill were done in performance of the terms of the Huff Top
Leases and based upon Arrington’s reasonable belief that the Original Stokes Leases
had expired by their own terms. Given Arrington’s reasonable belief that the Original
Stokes Leases had expired by their own terms and that Arrington was operating under
the terms of the Huff Top Leases, TMBR/Sharp has not meet its burden of proof with
respect to establishing that Arrington’s actions were taken with the intent to harm
TMBR/Sharp.

TMBR/Sharp has crafted |ts Motnon from the point of vnew that / Arrington’s belief

RS —— D>
that the Onglnal Stokes Leases had exptred by thelr own terms was not reasonable

d

17



because the Order which the Court issued on December 27, 2001, found that the
Original Stokes Leases were still valid. TMBR/Sharp’s reliance on the Order is
misplaced. The Order became the law of the case upon its issuance on December 27,

2001. Until the issuance of the Order Arrington was entitled to its reasonable belief

tE

that the Original Stokes Leases had expired by their own terms. The Court’s December

27, 2001, Order is the only ruling in New Mexico as to the question at issue and the

O\ ?
N\

only case on point found, with respect to the filing of a unit designation, is Sauder v.

g

' C
Frye, 613 S.W.2d 63 (Ct. App. Ft. Worth 1981). In the Sauder case, given similar facts,

the Fort Worth, Texas Court of Appeals held that the lease terminated by its own terms.
Therefore, Arrington was justified in its belief that the Original Stokes Leases had
expired. Furthermore, it was not improper for Arrington to seek permits to drill wells on
leasehold acreage which it either owned or reasonably believed it owned the requisite
operating rights. TMBR/Sharp has not met its burden of proof with respect to
establishing that Arrington’s actions were improper. At the very least there is a

question of fact as to that issue.

TMBR/Sharp cites Ettenson v. Burke, 2001-NMCA-003, 130 N. M. 67, 17 P.3d

440, as a statement of the elements necessary to establish tortious interference with a
contract. Arrington agrees that the elements set forth in Ettenson are what

TMBR/Sharp must prove. The Ettenson court said:

“Establishing tortious interference with contract is not easy.
Ettenson had to prove that (1) Burke had “knowledge of the
contract” between Ettenson and the corporation, (2)

performance of the contract was refused, (3) Burke “played
an active and substantial part in causing [Ettenson] to lose

18



the benefits of his contract,” (4) damages flowed from the
breached contract, and (5) Burke induced the breach
“without justification or privilege to do so.” Wolf v. Perry, 65
N.M. 457, 46162, 339 P.2d 679, 681-82 (1959). Not every
interference leading to a breach of contract amounts to an
unlawful act or a civil action; tort liability attaches only when
the interference is without “justification or privilege.”
Williams v. Ashcraft, 72 N.M. 120, 121, 381 P.2d 55, 56,
(1963). In causing one to lose the benefits of a contract, the
tort-feaor must act either with an improper motive or by use.
of improper means.” [Emphasis added.}

TMBR/Sharp has failed to establish the elements of tortious interference
required under Ettenson. TMBR/Sharp alleges that the first element of tortious
interference is met because Arrington had knowledge of the existence of the Original
Stokes Leases. Such is true, Arrington knew of Original Stokes Leases and had a
reasonable belief that they had expired by there own terms.

TMBR/Sharp alleges that the second element of tortious interference is met
because Hamilton and Stokes issued a top lease to Arrington and Arrington obtained
drilling permits that thwarted TMBR/Sharp's ability to obtain permits. TMBR/Sharp's
position is unsupportable. The fact that Stokes and Hamilton issued top leases to
Arrington which were made specifically subject to the Original Stokes Leases does not
improperly interfere with the Original Stokes Lease. Furthermore, the second element
in Ettenson requires that performance of the contract be refused. TMBR/Sharp’s
allegation that Arrington “thwarted” its ability to obtain drilling permits does not rise to
the level of refusing to perform under the contract. Arrington did hothing which caused

Stokes and Hamilton to refuse performance of the contract. In fact it was TMBR/Sharp

who refused to perform. TMBR/Sharp had the ability to seek drilling permits on
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leasehold acreage other than that which Arrington had under permit and TMBR/Sharp
failed to do so. Also, TMBR/Sharp had the ability to seek and be granted operatorship
of the Arrington permits pursuant to a force pooling order from the OCD but
TMBR/Sharp refused to even attempf to obtain such an orde}.

TMBR/Sharp was not even “thwarted” from fulfilling its obligations under the
Original Stokes Leases because Arrington obtained the two drilling permits.
TMBR/Sharp could have fulfilled its obligations under the Orié‘inal Stokes Leases by
drilling wells on other of the leased premises or lands pooled therewith or TMBR/Sharp
could have petitioned the OCD for a forced pooling order with respect to Arrington’s
permits to drill and been granted the right to operate those wells. TMBR/Sharp did

neither.

The Original Stokes Leases did not give TMBR/Sharp an exclusive right to drill

”

N

and operate a well on acreage covered by the Original Stokes Leases. The right to drill o 1
R

and operate a well is owned equally by all of the mineral owners or lessees in the
proration unit. Therefore, any of the mineral owners or lessees may apply to the OCD <
to drill and operate a well. The terms of the Original Stokes Leases would be /’:%%

oofe

.

Y

"

J

“\

perpetuated regardless of which mineral'owner or lessee drilled and operated the well. o or
If the Original Stokes Leases were valid and Arrington drilled the wells which were ﬁ*‘-"“
permitted, the actions of Arrington would have perpetuated the leases. Furthermore,

had TMBR/Sharp drilled a well on Section 13 or 26, the Original Stokes Leases would

have been perpetuated.

20



TMBR/Sharp can not establﬁsh the third element of tortious interference by
stating that Arrington played and active and substantial part in causing TMBR/Sharp to
lose the benefits of its contract. As more fully discussed in the preceding paragraph,
| TMBR/Sharp has failéd to establish that it iost the benefits of its contract with respect to
the Original Stokes Leases solely by actions of Arrington. If TMBR/Sharp lost anything
it was because of its own failure to act.

Witﬁ respect to the forth elehwent of tortious interference, TMBR/Sharp argues
that damages flowed from the breach of contract as a resuit of Arrington’s actions. As
support for such damages TMBR/Sharp alleges that it suffered damages including; (1)
loss of production; (2) time value of money, (3) decrease in prices that it would have
received for any production if wells could have been drilled; (4) attorneys’ fees; and (5)
costs. If TMBR/Sharp lost money as a result of loss of production, Arrington is not
responsible. TMBR/Sharp had the opportunity to drill wells on other of the leased lands o
or lands pooled therewith. TMBR/Sharp also had the option of force pooling the wells
which Arrington had permitted and seeking_‘gpe_ratorship of such wells. Furthermore,
the damages as recited in the Affidavit ofjljgr;r_! Phillips (see Exhibit “C” to the Motion)
are based upon engineering, geologic and economic estimates which have not and can
not be proven to a reasonable degree of certainty. No one can be certain that a well,
which has not yet been drilled, once drilled will be capable of production.

The Restatement of Torts 2d, §774A requires that damages resuiting from a tort

be proven with a “reasonable degree of certainty.” The Restatement of Torts 2d, § 912

states:
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“One to whom another has tortiously caused harm is entitled - M
to compensatory damages for the harm_if, but only if, he

establishes by proof the extent of the harm and the amount d 2 -
of money representing adequate compensation with as o "
much certainty as the nature of the tort and the ,)M

circumstances permit.' [Emphasis added.]

In order to prove its damages with respect to the production which it argues was
lost, TMBR/Sharp must provide the engineering, geologic and economic facts sufficient
to form thetbasis of its statement that it suffered damages in excess of $500,000.
TMBR/Sharp has failed to allege any such facts. Because an issue of fact to be
determined exists, summary judgment is improper.

TMBR/Sharp also alleges that incurring attorneys’ fees as a result of the tortious
interference satisfies the damage element of a tortious interference claim.

TMBR/Sharp is wrong. In New Mexico, absent statutory authority or rule of court,
attorneys fees incurred in the same action are not recoverable as an item of damages.
Aboud v. Adams, supra.; Jemez Properties, Inc. v. Lucero, 94 N.M. 181, 608 P.2d 157
(Ct. App. 1979) There is no statutory authority allowing attorneys fees as an item

recoverable as damages in this case and TMBR/Sharp has cited none. Additionally,

——inn

o e S R it
L s > -

special damages must be pleaded as well as proven. Garver v. Public Service

e T e g
o,
s

Company of New Mexico, supra.; Jemez Properties, Inc. v. Lucero, supra. TMBR/Sharp

.

has neither plead nor proven a claim for special damages.

py——

As support for its notion that~ attorneys fees are recoverable as damages and
that incurring attorneys fees satisfies the damage element of a tortious interference

with a contract claim, TMBR/Sharp cites Dinkle v. Denton, 68 N.M. 108, 359 p.2d 345
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(S. Ct. 1961) and LaMure v. Peters, 122 N.M. 367, 924 P.2d-1379 (Ct. App. 1996).

Although these cases do provide that attorneys fees were recoverable, the attorneys
fees which were being referred to were attorneys fees incurred in defending other
independeﬁt actions and not the attorneys fees incurred in bringing the immediate suit.
The attorneys fees which TMBR/Sharp has referenced appear to be the attorneys fees

for bringing the instant action and as such are not the type of attorneys fees

contemplated in Dinkle v. Denton, sugra and LaMure v. Peters, supra.

With respect to the last element which must be satisfied to establish a claim for
tortious interference, it is significant that TMBR/Sharp failed to even mention the fifth

element. As discussed in Ettenson v. Burke, supra., the fifth element is critical. Not

every interference leading to a breach of contract amounts to an unlawful act or one

W

without justification or privilege; tort liability attaches only when the interference is
_C-_'_* -

without “justification or privilege.” It is undeniable that Arrington was justified in his

——

belief that the Original Stokes Leases had expired by their own terms and that the Huff
T PR AR SRR S A

Top Leases were in effect. The fact that it is undeniable is supported by the fact that

P

TMBR/Sharp ultimately filed its designation of pooled unit in the Lea County records. If

s
/L.‘” ¥ IMBR/Sharp were convinced that its filing of the Form C-102 in the Lea County OCD

;)6 Py

: ,\f ‘J”/ office was sufficient there would have been no need for it to also make a filing in the

Lea County reco;:cig.‘ Additionally, there was no New Mexico law for either Arrington or
-6a Lounty recores

TMBR/Sharp to rely upon and the only case on point was the Texas case which held
that the prior lease had éxpired due to the failure of the lessee to properly record a unit

designation prior to the expiration of the primary term of the lease. Therefore, up until
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the Court entered its December 27, 2001, Order, Arrington has as much right to believe

that the Original Stokes Leases had expired as TMBR/Sharp had to believe that they

had not.

IV. CONCLUSION
WHEREFORE, Arrington prays the Court for an Order denying
TMBR/Sharp’s Motion for Partial Summary Judgment Against David H. Arrington Oil &

Gas Regarding Tortious Interference.

LOSEE, CARSON, HAAS & CARROLL, P.A

Wz Gl

rnest L. Carroll
P.O. Box 1720
Artesia, NM 88211-1720
(505)746-3505

Attorneys for Defendants, David H. Arrington
Oil & Gas, Inc.
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Michael Canon
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FIFTH JUDICIAL DISTRICT COURT
COUNTY OF LEA
STATE OF NEW MEXICO

TMBR/SHARP DRILLING, INC., et al. )

)
Plaintiffs, )
)

vs. ) No. CV-2001-315C
)
DAVID H. ARRINGTON OIL & GAS, )
INC., JAMES D. HUFF, MADELINE )
STOKES, ERMA STOKES )
HAMILTON, JOHN DAVID STOKES, )
and TOM STOKES )
)
Defendants. )

STATE OF NEW MEXICO )

COUNTY OF LEA )

AFFIDAVIT OF JEFFREY G. BANE

- S8 EXHIBIT

!

I, JEFFREY G. BANE, being duly sworn, state:

I am a resident of Midland, Texas.

I employed with David H. Arrington Oil & Gas, Inc. (“Arrington”) as a General Manager,
in charge of land management as well as other supervisory duties.

The facts set forth herein are personally known to be to be true, and if called as a witness, 1
could competently testify thereto under oath.

James Huff regularly negotiates and contracts for oil and gas leases in the capacity of agent

for Arrington.

The Stokes and Hamilton top leases were leases which James Huff negotiated and contracted

e 2l
for in his capacity as agent for Arrington. e
IR l"‘r& -
. - . » - L,—»’fr';.l ,»«'(." ,,L
‘The Stokes and Hamilton top leases were paid for by Arrington. L e

At the time that Arrington obtained the permits to drill the Triple Hackle Dragbn “25" Well

No. 1 and the Blue Drake “23™ Well No. 1, Arrington had a reasonable belief that the



N

10.

11.

12.

13.

14.

Original Stokes Leases had expired by their own term and that Arrington had the right to seek
such permits pursuant to the terms of the Huff Top Leases.

Since the issuance of the Court’s December 27, 2001, Order, Arrington has offéretrii to release
to TMBR/Sharp, the permit to drill the Blue Drake “23" Well No. 1.

Arrington ﬁas not agreed to release the permit to drill the Triple Hackle Dragon “25" Well
No.1 because Arrington owns 15% of the operating rights in the proration unit dedicated to

the Triple Hackle Dragon “25" Well No. 1 which are not in dispute in this matter.

Arrington acquired 15% operating rights in the proration unit dedicated to the Triple Hackle

Dragon “25" Well No. 1 pursuant to a farmout agreement with Ocean Energy. ’ﬁ/

In a situation where Arrington and a competing mineral or operating right owner each want
to drill a well on the same proration unit. Arrington would seek operatorship of such well
through a forced pooling action before the OCD. Such an option was available to
TMBR/Sharp in the instant case.

Arrington was aware that TMBR/Sharp could have filed a force pooling petition for the
proration units in both sections 25 and 23, township 16 south, range 35 east, Lea County,
New Mexico, and that by virtue of such petition become the operator for such wells.
Before drilling a well in either Section 23 or 25, Arrington would have filed a force pooling
action itself for its proposed proration units in order to prevent non-joining mineral owners
from being carried cost and risk free through the drilling and testing of the well. By filing a
forced pooling application all mineral owners have to join in drilling the well or pay a penalty

for not joining in the drilling of a well to cover the consenting parties risk incurred in the

drilling of the well.

It is not prudent for an operator to drill deep oil and gas wells such as involved in this case

without voluntary joinder or by force pooling all mineral owners.



FURTHER, Affiant sayeth naught.
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" 'SUBSCRIBED AND SWORN TO before me this 3 day of Feb Bussy 2002.

:-My commission expires:
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