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HAND DELIVERED 

Mrs. Lori Wortenbery, Director r~ 
Oil Conservation Division : 6 ~\ 
1220 South Saint Fiances Drive ~ 
Santa Fe, New Mexico 87505 . ' 

Re: MOTION TO STRIKE RESPONSE BY NEARBURG - i 
NMOCD Case 12820 [\'. 
Application of Nearburg Exploration Company L.L.C. 
for compulsory pooling, Lea County, New Mexico 
W/2 Sec 5, T19S, R33E (Gem North "5" Federal Com Well No. 1) 

Dear Mrs. Wortenbery: 

On March 13, 2002, on behalf of OXY USA WTP LP, an adversely affected interest 
owner, I filed a motion to dismiss the referenced case filed by Nearburg Exploration Company. 
L.L.C. In accordance with Division Rule 1208, on the same day I served a of copy on Mr. 
William F. Carr, Esq, attorney for Nearburg. 

Yesterday, much to my surprise, I received a copy of a response to my motion which 
was addressed to you from Duke Roush, one of Nearburg's witness in this case. Mr. Roush did 
not ever send a copy of his letter to Mr. Carr. I prefer not to be the one who tells Mr. Carr that 
his client is practicing law without him. Nearburg is precluded by New Mexico law from 
representing itself in this matter. See Attorney General Opinions 58-200 and 65-19, (attached). 

Imagine how interesting Division cases now will become if you allow company witnesses 
to correspond directly with you about matters pending a hearing, especially contested cases. 

cc: Mr. David R. Catanach, Hearing Examiner 
Mr. David Brooks, Esq.,Division Attorney 
William F. Carr, Esq. 

Attorney for Nearburg Exploration Company, Inc. 
OXY USA WTP Lp. 

Attn: Richard Foppiano 
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or compensating tax. 

Every person who purchases f ish 
to raise must be considered to be 
a consumer and the sale of fish to 
h i m must be considered a retail 
sale taxable under either the school 
or compensating tax. I f the per­
son who raises fish sells them to a 
restaurant or to a market which 
resells them he must be considered 
a wholesaler and not subject to 
the school tax. I f , however, in­
stead of selling the fish he sells the 
privilege of fishing f rom his pond, 
lake, or stream, he is selling a 
service and is subject to the New 
Mexico school tax at a rate of 3%. 

A person selling minnows for 
bait is a retailer subject to the 
New Mexico school tax. 

Section 53-3-20, N.M.S.A. , pro­
v i d e s that a person who wishes to 
engage i n the business of selling 
minnows and non-game fish must 
pav a license fee of $20.00 and post 
a $1,000,00 bond. This fee, unlike 
the emergency school tax, is a 
regulatory measure rather than a 
revenue gathering device and does 
not prevent the levying of the 
emergency school tax. 

Attorney General Opinion 
No. 65-19 

February 4, 1965 

O P I N I O N 
OF 

B O S T O N E. W I T T 
Attorney General 

B y : Roy C. H i l l 
Assistant Attorney General 

T o : Patrick F. Hanagan 
District Attorney 
F i f t h Judicial Dis t r ic t 
Roswell, New Mexico 

S T A T E M E N T OF F A C T S : 

A n attorney, acting on be­
half of a client, who is not a 
resident of New Mexico and 
is not licensed to practice law 
in New Mexico and who does 

not associate himself wi th a 
New Mexico attorney is pro­
bating estates i n the Probate 
Courts of New Mexico. Most, 
i f not al l , of the proceedings 
are conducted by mai l even 
to the extent of sending orders 
to the Probate Judge for sig­
nature. 

Q U E S T I O N : 

Does this constitute prac­
ticing law contrary to the laws 
of New Mexico? 

C O N C L U S I O N : 

Yes. 

A N A L Y S I S : 

Section 18-1-26. N.M.S.A. , 1953 
Compilation (P.S.) provides in 
pertinent part as follows: 

" N o person shall practice 
law in any of the courts of 
this state, except court of 
justice of the peace, nor shall 
any person commence, con­
duct or defend any action or 
proceeding in any of said 
courts unless he be an actual 
and bona fide resident of the 
state of New Mexico, and un­
less he shall have f irs t ob­
tained a temporary license as 
herein provided or shall have 
been granted a certificate of 
admission to the bar under 
the provisions of this chapter 
. . . Provided, however, that 
nothing in this act shall be 
construed to prohibit persons 
residing beyond the l imits of 
this state, otherwise qualified, 
f r om assisting residents coun­
sel in commencing, conducting 
or otherwise participating in 
any action or proceeding . . ." 

I t cannot be questioned that 
Probate Courts are included wi th ­
in the prohibition of this section. 
Prior to 1957, the year when the 
section, as presently wri t ten, was 
enacted. Probate Courts, i n addi­
t ion to justice of the peace courts, 
were included wi th in the excep­
tion. Therefore, the real question 
is whether or not the fact set out 

above describe practicii 

I n two prior opinions 
fice the question of 
stitutes the practice o 
ben considered. I n neith 
was the factual situatioi 
as the one presented h 
ever, in these opinions ' 
the definit ions previous! 
and f rom these we con 
the facts set out abov 
practicing law. I n Opini 
200, dated September 
these definitions were s 

"Practicing as an 
or counselor at law, a 
to the laws and custon 
courts, is the giving o 
or rendition of any 
service by any. person, 
corporation when th< 
of such advice or ren< 
such service requires 
of any degree of lega! 
edge of s k i l l . " People 
pie's Stock Yards Stai 
344 I I I . 462, 176 N 
(1931). 

"We are of the opin 
the practice of law • 
confined to practice 
courts of this state, 
of larger scope, incluc 
preparation of pleadi: 
other papers incident 
action or special pre 
in any court or other 
body, conveyancing, th 
ration of a l l legal inst 
of a l l kinds whereby 
right is secured, the 
ing of opinions as 
val idi ty or inval idi ty 
ti t le to real or person 
perty, the giving of a 
advice, and any actic 
fo r others in any mat1 
nected wi th the law." 
Cardell, 173 Iowa 
N . W . 312 f 1915). 

"Persons acting pr 
a l ly in legal formal i 
gotiations or proceer 
the warrants or aut l 
their clients may be 
as attorneys at law w 
meaning of that de 
as employed in this < 

1 



REPORT OF THE ATTORNEY GENERAL 33 

above describe practicing law. 

In two prior opinions by Ihis of­
fice the question of what con­
stitutes the practice of law has 
ben considered. I n neither of them 
was the factual situation the same 
a.s the one presented here. How­
ever, in these opinions we do f ind 
the definitions previously relied on 
and from these we conclude that 
the facts set out above describe 
practicing law. I n Opinion No. 58-
200. dated September 30, 1958. 
these definitions were set out: 

"Practicing as an attorney 
or counselor at law, according 
to the laws and customs of our 
courts, is the giving or advice 
or rendition of any sort of 
service by any person, f i r m or 
corporation when the giving 
of such advice or rendition of 
such service requires the use 
of any degree of legal knowl­
edge of sk i l l . " People v. Peo­
ple's Stock Yards State Bank, 
344 111. 462. 176 N E . 901 
11931). 

"We are of the opinion that 
the practice of law was not 
confined to practice in the 
courts of this state, hut was 
of larger scope, including the 
preparation of pleadings and 
other papers incident to any 
action or special proceeding 
in any court or other judicial 
body, convevancing. the prepa­
ration of all legal instruments 
of all kinds whereby a legal 
right is secured, the render­
ing of opinions as to the 
validity or invalidity of ihe 
title to real or personnel pro­
perty, the giving of any legal 
advice, and anv action taken 
for others in any matters con­
nected with the law." Barr v. 
Cardell, 173 Iowa 18. 155 
N.W. 312 (1915). 

"Persons acting prefession-
ally in legal formalities, ne­
gotiations or proceedings by 
the warrants or authority of 
their clients may he regarded 
as attorneys at law wi th in the 
meaning of that designation 
a.s employed in this country." 

State v. Wells, !9t S.C. 468, 
5 S.E.2d 181 (1939). 

I n Opinion No. 60-173. dated 
September 26, 1960, the fol lowing 
def in i t ion was used: 

". . . is the doing or per­
forming of services in a court 
of justice, in any matter de­
pending therein, throughout 
its various stages, and in con­
formi ty with the adopted rules 
of procedure; but is not con­
fined to performing services in 
an action or proceeding pend­
ing in courts of justice, and, 
in a larger sense, i t includes 
legal advice and counsel, and 
the preparation of legal in­
struments and contracts by 
which legal rights are se­
cured, although such matter 
may or may not be depending 
in a court. To 'practice law' 
is to carry on the business of 
an attorney at law; to do or 
practice that which an at­
torney or counselor at law is 
authorized to do and practice; 
to exercise the calling or pro­
fession of the law, usually for 
the purpose of gaining a l ivel i­
hood, or at least for gain; to 
make it one's business to act 
for. and by the warrant of, 
others in legal formalities, 
negotiations, or proceedings 
. . . " 7 C T S. Attorney and 
Client. Sec. 3. 

The factual situation presented 
with your question clearly falls 
wi th in the quoted definitions of 
practicing law. This would be true 
even if all the procedings were 
conducted bv mail . The practice 
would still he in a court in New-
Mexico by an unauthorized person. 

Tn addition io the above cita­
tions I w i l l mention that the Su­
preme Court of Minnesota in I n 
Re Otterness, 181 M i n n . 254, 232 
N .W. 318 (1930) held that con­
ducting proceedings in the pro­
bate courts of that state consti­
tuted practicing law. The court 
pointed out that probate courts 
were courts of record with exclu­
sive original jurisdiction over the 
estates of decreased persons and 
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persons under guardianship. Pro­
bate courts in New Mexico are 
courts of record. A r t . V I , Sec. 23, 
Constitution of New Mexico, wi th 
concurrent jurisdiction wi th the 
district courts in probate matters. 
I n ReHickok's W i l l , 61 N . M . 204, 
297 P.2d 866. 

Attorney General Opinion 
No. 65-20 

February 4, 1965 

O P I N I O N 
OF 

BOSTON E. W I T T 
Attorney General 

By: Roy G. H i l l 
Assistant Attorney General 

To : Representative Alfonso F. 
Vig i l 

New Mexico House of 
Representatives 

State Capitol Bui ld ing 
Santa Fe. New Mexico 

Q U E S T I O N : 

Is House B i l l No. 27, set 
out below, constitutional? 

7 8 9 1 [ N E W M A T E R I ­
A L ] P R E F E R E N C E OF 
LESSEES. — I n the event 
state land is sold to a person, 
other than the holder of an 
existing lease, of the surface 
rights to the land sold, the 
lessee shall be given prefer­
ence and, if he is otherwise 
qualified to purchase, and he 
matches or , exceeds the bid 
and offer of the purchaser 
wi th in ten days of the sale, 
the lessee shall be substituted 
for the purchaser and shall be 
granted the land sold." 

C O N C L U S I O N : 

See analysis. 

A N A L Y S I S : 

Article X X I . Section 9 of the 
Constitution of New Mexico pro­
vides as follows: 

"This state and it3 people 
consent to al l and singular the 

provisions of the said Act of 
Congress, approved June 
twentieth, nineteen hundred 
and ten, concerning the lands 
by said Act granted or con­
f i rmed to this State, the terms 
and conditions upon which 
said grants and confirmations 
were made and the means and 
manner of enforcing such 
terms and conditions, a l l i n 
every respect and particular 
as in said act provided." 

The section quoted has refer­
ence to the Enabling Ac t for New 
Mexico passed by the Uni ted 
States Congress. Among the terms 
and conditions imposed by the 
Enabling Act on lands granted or 
confirmed therein to New Mexico 
are these found in Section 10 of 
that Act : 

". . . Said lands shall not be 
sold or leased, in whole or in 
part, except to the highest and 
best bidder at a public auc­
tion to be held at the county 
seat of a county wherein the 
lands to be affected, or the 
major portion thereof, shall 
lie. notice of which public 
auction shall f irst have been 
duly given by advertisement, 
which shall set for th the na­
ture, time, and place of the 
transaction to be had, wi th a 
f u l l description of the lands 
to be offered, and be published 
once each week for not less 
than ten successive weeks in 
a newspaper of general circu­
lation published regularly at 
the state capital, and in that 
newspaper of l ike circulation 
which shall then be regularly 
published nearest to the loca­
t ion of such lands so offered; 

House B i l l No. 27, i f enacted, 
would certainly have application to 
the lands granted or confirmed in 
the Enabling Act. The language 
quoted just above is clear and un­
ambiguous. The land must go to 
the highest and best bidder at a 
public auction. House B i l l No. 27 
sets out a procedure total ly in­
compatible wi th the prohibition 
contained in the Enabling Act. I n 
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f o r an agent's license to conduct 
an insurance business i n New 
Mexico. I f . however, one or more 
of the partners reside w i t h i n the 
state then i t is our belief, and you 
are so advised, tha t such n par t ­
nership meets a l l the residence 
requirements found i n § 58-5-22.1 
supra. I n reaching such a con­
clusion, this o f f i ce can only ana­
logize to those cases l n which f o r 
venue purposes, the residence of 
one or more of the partners of a 
partnership was held to be the 
residence of the partnership. See 
MacKenzie v. Cl imax Industries, 
supra, wherein are cited numerous 
authorities to this effect . Th i s 
analogy must be made i n view of 
the apparent absence of any court 
decision on this precise question. 
However, we feel the analogy 
made is a proper one. A contrary 
holding would in some instances 
lead to a rediculous result. For 
example, i t would make i t impos­
sible for a par tnership whose 
membership did not a l l reside 
w i t h i n the same state to ever 
acquire a residence. I n the op in ­
ion of this of f ice , such is not and 
cannot be the law. 

Attorney General Opinion 
No. 58-200 

September 30. 1958 
OPINIO*! 

OF 
F R E D M . S T A N D L E Y 
Attorney General 

By: Joel B Burr , Jr. 
Assistant At torney General 

To: Stephen \V. Bowon. President 
Board o f Commissioners of 

the State Bar of 
New Mexico 

Tucumcari . New Mexico 

Q U E S T I O N : 

Does appearance by a layman, 
or an attorney in a represen­
tative capacity as an advocate 
in hearings before any com­
missioner, hearing of f icer , re­
feree, board, body, committee 
or commission of the State of 
New Mexico consti tute the 

practice of law and require 
attorneys so engaged to be 
licensed i n New Mexico or 
otherwise associated w i t h re­
sident counsel? 

CONCLUSION: 

. Yes. 

A N A L Y S I S : 

The pertinent s ta tutory p rov i ­
sions of this State in reference to 
the practice of law are Sees. 18-1-
8. 18-1-26, and 18-1-27 of the New 
Mexico Statutes Annota ted . 1953 
Comp., and 1957 Pocket Supple­
ment . 

Sec. 18-1-8, supra, creates a 
Board of Bar Examiners to pass 
upon the qual if icat ions of app l i ­
cants before they are admi t ted to 
practice law in the State. 

Sec. 18-1-26, supra, prohibi ts 
the practice of law i n this State 
by any person unless he shall 
have f i r s t obtained either a t em­
porary license, a cer t i f icate of 
admission, or associated himself 
w i t h local counsel. This section 
provides in par t as fo l lows: 

"No person shall practice law 
i n any of the courts of th is 
state, except courts of justice 
of the peace, nor shall , a » y 
person commence, conduct er 
defend any act ion or proceed­
ing in any of said courts u n ­
less he be an actual and bona 
f ide resident of the State of 
New Mexico, and unless he 
shall have f i r s t obtained a 
temporary license as herein 
provided, or shall have been 
granted a cert if icate of ad­
mission to the bar under the 
provisions of this chapter. No 
person not licensed a.s p rov id ­
ed herein shall advertise or 
display any mat ter or w r i t i n g 
whereby the impression may 
be gained tha t he is an a t to r ­
ney or counselor at law, or 
hold himself out as an a t to r ­
ney or counselor at law, and 
al l persons v io la t ing the p ro ­
visions hereof shall be deemed 
gui l ty of contempt of the 
court wherein such v io la t ion 

occurred. 
Supreme C 
Provided 
th ing in t h 
strued to p 
siding bey< 
this state. ( 
f r o m assist 
sel i n com. 
ing or othe 
'n any act i 

A n d lastly, Se 
likewise prohi 
law wi thout : 
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provides: 
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having beco: 
to practice, 
to practice s 
either bv di: 
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to act or ho; 
the public as 
f ied to praci 
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shall be gui l t 
under this act 
8, 18-1-24, l i 
and on convi 
f i ned not to r 
dred dollars ( 
prisoned, f o r 
exceed six < 
both." 

Thus, we note 
s tatutory provisi 
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knowledge, has t 
f ined by the £ 
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have been caliec 
the term. 
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Yards State Bai 
176 N.E. 901 (193 

"Practicing as 
counselor at lai 
the laws and c 
courts, is the g 
0 I ' rendi t ion o 
service by any i 

li 
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occurred, a.s v\ e 11 as ol the 
Supreme Court of the state; 
Provided, however, t ha t no­
thing in this act shall be con­
strued to proh ib i t persons re­
siding beyond the l imi t s of 
this state, otherwise qual i f ied , 
f r o m assisting resident coun­
sel in commencing, conduct­
ing or otherwise par t i c ipa t ing 
in any action or proceeding; 

And lastly. Section 18-1-27. supra, 
likewise prohibits the practice of 
law wi thout a valid license and 
provides for a penalty fo r the 
violation thereof. This section 
provides: 

" I f any person shall, w i thou t 
having become duly licensed 
to practice, or whose licenses 
to practice shall have expired 
either by disbarment, f a i lu re 
to pay his license fee. or 
otherwise, practice or assume 
to act or hold himself out to 
the public as a person qua l i ­
f ied to practice or carry on 
the calling of a lawyer, he 
shall be gui l ty of any offense 
under this act '18-1-2 to 18-1-
8. 18-1-24. 18-1-25. 18-1-27». 
and on conviction thereof be 
f ined not to exceed f ive h u n ­
dred dollars • S500 >, or be i m ­
prisoned, for a period not to 
exceed six (6; months or 
both." 

Thus, we note tha t there is no 
statutory provision in New Mexico 
def in ing what constitutes the 
"practice of law". Nor to our 
knowledge, has the term been de­
f ined by the Supreme Court of 
this State. However, the reports 
are replete w i t h cases in other 
jurisdictions i n which the courts 
have been called upon to define 
the term. 

I n People v. People's Stock 
Yards State Bank. 344 111 462 
176 N.E. 901 (1931i, i t is said. 

"Practicing a.s an at torney or 
counselor at law. according to 
the laws and customs of our 
courts, is the giving of advice 
or rendit ion of any sort of 
service by any person, f i r m or 

corporation when the giving 
of such advice or rend i t ion of 
such service requires the use 
ol any degree of legal know­
ledge or sk i l l . " 

I n Ban- v. ( ardell . 173 Iowa 18, 
155 N.W. 312 '1915' . the Court 
said: 

"We are of the opinion tha t 
the practice of law was not 
confined to practice in the 
courts of this state, but was 
of larger scope, including t l u ; 
preparation of pleadings and 
other papers incident to any 
act ion or special proceeding in 
any court or other j u d i c i a l 
body, conveyancing, the pre­
paration ol a l l legal i n s t r u ­
ments of all kinds whereby a 
legal r ight is secured, the r en ­
dering of opinions as to the 
val idi ty or inva l id i ty of the 
t i t le to real or personal p ro­
perty, the giving of any legal 
advice, and any action taken 
fo r others in any mat ter con­
nected wi th the law." 

The fol lowing is the concise 
de f in i t ion given by the Supreme 
Court of the United States as 
quoted by the South Carol ina 
Supreme Court in State v. Wells, 
191 S.C. 468. 5 S.E. 2d 181 (1939): 

"Persons acting professionally 
i n legal formali t ies , negotia­
tions or proceedings by the 
warrants or au thor i ty of the i r 
clients may be regarded as 
attorneys at law w i t h i n the 
meaning of tha t designation 
as employed in this country ." 

I n determining what is the 
practice of law, the courts have 
consistently said that i t is the 
character of the acts per formed 
and not the place where they are 
done tha t is decisive. Or phrased 
i n a d i f ferent manner, i t is the 
character of the services rendered 
and not the denomination of the 
t r ibuna l before whom they are 
rendered which controls i n de­
te rmin ing whether such services 
constitute the practice of law. 
Stale ex rel. Daniel v. Wells, 191 
S.C. 468. 5 S.E. 2d 181 <1939 >; 
People ex rel . Chicago Bar As-

1 



810 REPORT OF ATTORNEY GENERAL 

sociatlon v. Goodman 306 111. 
346. 8 N.E. 2d 941 (1937), Cert. 
Den. 302 U.S. 728; Stock v. P. G. 
Garage. Inc., 7 N.J. 118. 30 A 2d 
54S (1951J-. Slate ex rel. Johnson, 
Atty. Gen. v. ChiUle. 147 Neb. 527, 
23 N.W. 2d 720 <1946>; Gardner 
v. Conway, 234 Minn. 468, 48, N.W. 
2d 788 (1951); Carey v. Thieme, 
2 N.J. Super. 458. 64 A. 2d 394 
(1949). 

In disposing of the question in 
the case of Shortz v. Farrell, 327 
Pa. 81. 193 A. 20. 21 (1937), the 
Court said: 

"Tn considering the scope of 
the practice of law mere no­
menclature is unimportant, as 
for example, whether or not 
the tribunal is called a 'court,' 
or the controversy 'litigation', 
where the application of legal 
knowledge and technique is 
required, the activity consti­
tutes such practice even if 
conducted before a so-called 
administrative board or com­
mission. I t is the character of 
the act, and not the place 
where it is performed, which 
is the decisive factor." 

If tills is tiie true test then, and 
we agree that it is. let us proceed 
to analyze the nature of the 
advocacy utilized by an attorney 
in conducting hearings before an 
administrative board or commis­
sion. I t appears to take place in 
what may be called adversary 
administrative proceedings, and 
in the processing of claims by and 
against the state, as a more in­
formal type of adveisary pro­
ceeding. 

In the constitutional sense, ad­
versary administrative proceed­
ings are the substantial equivalent 
of judicial proceedings. The same 
issues of law and argument carry 
over from an administrative 
proceeding on judicial review 
of the agency's determination. 
Moreover, the Supreme Court of 
the United States has held that 
administrative proceedings are 
subject to the constitutional re­
quirements of procedural due pro­
cess, that they are quasi-judicial 
in character, and are required to 

f i t the cherished judicial tradition 
embodying the basic concepts of 
fair plav. Morgan v. United States, 
304 U.S. 1. ' 1938). 

A study of the rules of practice 
adopted by various administrative 
bodies in this State reveals that 
the same basic system of mechan­
ics is utilized as is found in 
judicial litigation. Choices must 
be made between causes of action 
and the drafting of pleadings. The 
conduct of a hearing before an 
administrative tribunal and the 
conduct of a trial in a purely 
judicial proceedings are for all 
practical purposes, the same. For 
example, in order to prove ques­
tions of fact in an administrative 
proceeding, witnesses must be 
qualified, examined and cross-
examined, questions must be asked 
which, to some extent at least, 
must f i t the rules of evidence. 
Documents must be proved and 
introduced into evidence as ex­
hibits. Statutes and judicial deci­
sions must many times be i n ­
terpreted. Briefs are written and 
questions of law argued. Decisions 
are made which are based on 
findings of fact and conclusions 
of law. In addition, some statutes 
or rules of practice provide that 
the rules of evidence in certain 
administrative proceedings will , as 
far as applicable, be the same as 
the rules of procedure generally 
followed by the district courts. 
And it is not insignificant to note 
that language utilized in both 
administrative proceedings and 
judicial litigation are distinctly 
similar. Sucli terms as "com­
plaints", "answers", "replies", 
"motions", "depositions", "subpoe­
nas", "evidence", "offers of proof", 
"judicial" or "official notice", 
"briefs" "oral argument", and 
"findings of fact" are used in 
both proceedings. 

Thus, if it is the character of 
of the acts performed that is to 
govern us in determining what is 
the practice of law. the conclusion 
is inescapable that if a layman, 
or an attorney appears in a re­
presentative capacity as an ad­
vocate in hearings before any 
Commissioner, hearing officer, re­
feree, board, body, committee or 
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commission of the Stale of New 
MrMCO which considers legal 
questions, applies legal principles 
and weighs fact - under legal rules, 
and m that repi esentauve capa­
city files pleadings. qualifies, 
examines and cross-examines w i t ­
nesses, proves and introduces ex­
hibi ts in lo evidence or performs 
any of the other duties normal ly 
associated wi th an attorney re­
quir ing specialized t r a i n i n g and 
ski l l , such layman or attorney is 
pract ic ing law w i t h i n the meaning 
o i the te rm as i t is used i n the act. 

As was indicated earlier in this 
opinion, our Supreme Court has 
never been called upon to decide 
this question. However, we are 
certainly not without au thor i ty in 
our position. I n Slate ex rel 
Daniel . A l t > . Gen., el al . v. Wells, 
supra, the Supreme Cour t of 
South Carolina was called upon 
to determine whether an appear­
ance by an insurance adjuster as 
a paid representative of an insur­
ance company before a single 
commissioner in hearings before 
the South Carolina Indus t r i a l 
Commission, constituted the prac­
tice of law. The Court concluded 
tha t i t did under a s ta tutory pro­
vision which prohibited the prac­
tice of law in any court of the 
state by any person unless ad­
mi t t ed and sworn in as an at­
torney. 

The Court reviewed authori t ies 
f r o m other jurisdictions and con­
cluded tha t the correct test to be 
applied in determining what con­
stitutes the practice of law. is to 
look at the character of the acts 
performed and not the place where 
they are done. I n view of the test 
adopted, the Court can f u l l y ana­
lyzed the procedure- fol lowed at 
such hearings. It found among 
oi l ier things that al .such a hear­
ing, the Commissioner ascertained 
disputed issues, of law ov fac t , 
swore witnesses, and took test i­
mony. Witnesses were examined 
and cross-examined. The com­
missioner was empowered to make 
awards based upon the evidence, 
together w i t h a statement of his 
f ind ings of fact, rulings and con­
clusions of law. A complete record 
was made of the ease, and ag­

grieved parlies 'given 
appeal. Commenting 
procedure, the Court 
184 : 

811 

a r igh t of 
upon this 

said at pp. 

'Examina t ion and cross ex­
aminat ion of witnesses re­
quire a knowledge of relevan­
cy and mater ia l i ty . Such ex­
aminat ion is conducted in 
much the same manner as 
that of the Circui t Court . I m ­
proper or irrelevant test i ­
mony must be objected to. or 
otherwise i t may be consider­
ed. Rice v. Brandon Corpora­
t ion . 190 S.C. 229, 2 S.E. 2d 
740. Whi le f indings ol fact, 
w i l l be upheld by the Court i f 
there is any evidence on 
which i t can rest, it must be 
founded on evidence and can­
not rest on surmise, conjec­
ture or speculation. Rurid v. 
Fairforest F in ish ing Company, 
189 S.C. 188. 201' S.E. 727. De­
positions are taken tuuh r the 
procedure of the Ci rcu i t 
Court . The various decisions 
of -his Cour t since this legis­
la t ion was enacted i l lustrate 
the d i f f icu l t , and complicated 
questions which arise i n the 
construction of the Act and 
its applicat ion. Facts must be 
weighed by the commissioner 
in the l ight of legal principles. 
The Hear ing commissioner 
makes not only f indings of 
fact , but states his conclu­
sions of law," 

The Court then held tha t such 
hearings were essentially of a 
jud ic ia l character and that the 
appearance at such hearings i n 
a representative capacity consti­
tuted the practice of law. 

I t should be noted tha t the 
South Carolina statute p roh ib i t ­
ing the practice of law wi thout a 
license is extremely similar to our 
New Mexico statute compiled as 
Section 18-1-26, supra, i n tha t i n 
both statutes, the word "cour t" is 
used in the prohibi t ion . I n dis­
posing of the question, the South 
Carolina Supreme Court quotes 
w i t h approval the fo l lowing l a n ­
guage f r o m the Pennsylvania case 
of Shortz v. Far re l l . supra. 

* 1 *» «• 
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"In considering the scope of 
the practice of law mere no­
menclature is unimportant, as 
for example, whether or not 
the tribunal is called 'court' 
or the controversy 'litiga­
tion'." 

The real question to be resolved 
according to the South Carolina 
Court is whether the duties per­
formed require the application of 
legal knowledge or technique; that 
it is the character of the acts 
performed and not the place 
where they are performed which 
is the decisive factor. 

In the Pennsylvania case from 
which the quoted language above 
is taken, the Court held that an 
appearance by an adjuster in ad­
ministrative hearings held under 
the Pennsylvania Workman's 
Compensation Act, in which he 
examined and cross-examined 
witnesses, constituted the practice 
of law. 

The Supreme Court of Illinois 
in the case of People ex rel. 
Chicago Bar Association v. Good­
man, supra, upon similar facts, 
leached the same conclusion. In 
discussing what acts constituted 
the practice of law, the Court 
sa id: 

" I t is immaterial whether the 
acts which constitute the prac­
tice of law are done in an 
office, before a court, or be­
fore an administrative body. 
The character of the act done, 
and not the place where it is 
committed, is the factor 
which is decisive of whether i t 
constitutes the practice of 
law." 

Petition for Writ of Certiorari in 
the above case was denied by the 
United States Supreme Court in 
302 U.S. 728. 

The Supreme Court of Ohio is 
likewise in accord with the posi­
tion we have taken on this ques­
tion. See Goodman v. Beall, 130 
Ohio St. 427, 200 N.E. 470 119361. 

In the case of Stack v. P. G. 
Garage, Inc., supra, the plaintiff 

Stack, a licensed relator appeared 
in a representative capacity be­
fore the Hudson County Tax 
Board. The New Jersey Supreme 
Court in holding that Stack's ac­
tions constituted the practice of 
law quoted with approval the 
following conclusion reached in 
the case of Tumulty v. Rosen-
blum. 134 N.J.L. 514, 48 A. 2d 850 
(Sup. Ct. 1946): 

'The practice of law is not 
confined to the conduct of 
litigation in courts of record. 
Apart from such, it consists, 
generally, in the rendition of 
.legal service to another, or 
legal advice and counsel as to 
his rights and obligations un­
der the law . . . calling for . . . a 
fee or stipend, i.e., that which 
an attorney as such is au­
thorized to do; and the exer­
cise of such professional skill 
certainly includes the pursuit, 
as an advocate for another, 
of a legal remedy within the 
jurisdiction of a quasi-judicial 
tribunal. Such is the concept 
of R.S. 2:. 111-1, N.J.S.A. 
classifying as a misdemeanor 
the practice of law by an un­
licensed person." 

The Nebraska case of State ex 
rel. Johnson, Att.v. Gen. v. Childe, 
supra, arose out of the appearance 
of one Childe before the Nebraska 
State Railway Commission in a 
proceeding entitled: 

" In the Matter of the Applica­
tion of the Central States 
Motor Carriers' Association 
for authority to Establish 
Commodity Rates on Building' 
and Fencing materials." 

The conclusion reached by the 
Court is quoted below: 

"We conclude that in the pro­
ceeding before the commission 
involved herein and the part 
taken by the defendant in his 
conduct thereof, there was 
involved a need of legal train­
ing, knowledge, and skill and 
constituted the practice of 
law. I t was particularly re­
quired in the drafting of the 
petition, in the interpretation 

j 
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the rules 
former op 
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139 Neb. 91 

But for t 
many more c 
support of , 
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we have diS( 
to point out t 
conclusions w 

In view of 
further quest: 
at this time. : 
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against an ini 
himself, and. 
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its appearanc 
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of tho legislative powers with 
which the commission was 
clothed, in determining the 
power of the commission to 
make the order, in the making 
of a record in contemplation 
of a judicial review, in esta­
blishing the legal qualifica­
tions of witnesses to testify 
and the technical proffer of 
testimony in conformity to 
legal standards. In perform­
ing such services, and others 
noted in this opinion, in a 
representative capacity with­
out license to engage in the 
practice of law. the defendant 
engaged in the illegal practice 
of law within the meaning of 
the rules announced in the 
former opinion in this case. 
State ex rel. Johnson v. Childe, 
139 Neb. 91, 295 N.W. 381." 

But for the sake of brevity, 
many more cases could be cited in 
support of our position in this 
matter. However, we feel the cases 
we have discussed are sufficient 
to point out the correctness of the 
conclusions we have reached. 

In view of this conclusion, one 
further question merits discussion 
at this time. Inasmuch as there is 
no prohibition under our law 
atrainst an individual representing 
himself, and, in the case of a 
corporation, it is necessary that 
its appearance be made through 
employees or representatives, it 
might be contended that an em­
ployee of a corporation was not 
acting for a client, but for his 
own employer. Similar contentions 
were made in State v. Wells, supra, 
t'lark v. Austin, 340 Mo 467, 101 
S.W. 2d 977. 982 '1937.'; Shorlz, 
el al. v. Farrell, supra, and Mull in-
Johnson Company v. 'Penn. Mu­
tual Life Insurance Companv, 9 F. 
S'.ipp. 175 (1934). 

In Clark v. Austin, 
Court disposed of the 
as follows: 

supra, the 
contention 

"The law recognizes the right 
of natural persons to act for 
themselves in their own af­
fairs, although the acts per­
formed by them, if performed 
for others. would con­

stitute the practice of law. A 
natural person may present 
his own case in court or else­
where, although he is not a 
licensed lawyer. A corporation 
is not a natural person. I t is 
an artificial entity created by 
law. Being an artificial entity 
it cannot appear or act. in 
person. I l must act in all its 
affairs through agents or re­

presentatives. In legal mat­
ters, i t must act. if at all 
through licensed attorneys. 

If a corporation could appear 
in court through a layman 
upon the theory that it was 
appearing for itself, it could 
employ any person, not learn­
ed in the law, to represent i t 
in any or all judicial pro­
ceedings." 

The Court also quoted with ap­
proval the following from Mull in-
Johnson Company v. Penn Mutual 
Life Insurance Company, supra: 

"Since a corporation cannot 
practice law, and can only act 
through the agency of natural 
persons, it follows that it can 
appear in court on its own be­
half only through a licensed 
attorney. I t cannot appear by 
an officer of the corporation 
who is not an attorney, and 
may not even file a complaint 
except by an attorney, whose 
authority to appear is pre­
sumed: in other words, a cor­
poration cannot appear in 
propria persona." 

We are further of the opinion 
that the power granted to various 
administrative agencies to pro­
mulgate rules and regulations 
does not contemplate the power to 
permit laymen and lawyers who 
are not licensed to practice law in 
this State to perform functions in 
connection with the administra­
tion of the various acts which 
constitute the practice of law. 
Slate v. Wells, supra. State V. 
Childe, supra, Goodman v. Beall, 
supra. 

By way of conclusion, it is the 

tl 
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opinion of this office that a lay­
man or an attorney who appears 
in a representative capacity as an 
advocate in hearings before any 
commissioner, hearing officer, re­
feree, board, body, committee or 
commission of the State of New 
Mexico which considers legal 
questions, applies legal principles 
and weighs facts under legal rules, 
and in that representative capa­
city files pleadings, qualifies, ex­
amines and cross-examines wit­
nesses, proves and introduces ex­
hibits into evidence, or performs 
any of the other duties normally 
associated with attorneys requir­
ing specialized training and skill, 
is engaging in the practice of law 
which is expressly prohibited 
without a license under the pro­
visions of Section 18-1-26 and 
18-1-27, supra. I t therefore follows 
that under the provisions of Sec­
tion 18-1-26. supra, all foreign 
licensed attorneys must associate 
themselves with resident counsel 
before commencing, conducting, 
or otherwise participating in any 
such proceeding. 

The law in this regard is neither 
unusual nor oppressive. Doctors of 
medicine, dentists, pharmacists, 
barbers, hair-dressers, and others 
who engage in professions or skill­
ed trades, must show required pre­
paration and fitness for their 
work, take examinations and pro­
cure licenses to practice. As the 
Court pointed out in State v. 
Wells, supra, a dual trust is i m ­
posed on licensed attorneys: they 
must act with all good fidelity to 
the courts and to their clients, 
and they are bound by canons of 
ethics which have been the 
growth of long experience and 
which are enforced, by the Courts. 
Or as was said by Judge Matson 
in Gardner v. Conway, 234 Minn. 
468. 48 N.W. 2d 788. 793: 

"The law practice franchise 
or privilege is based upon the 
threefold requirements of a-
bility, character and respons­
ible supervision." i Court's 
Emphasis >. 
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QUESTIONS: 

"<1> May a teacher retired 
under the previous act and 
occupying emeritus status un­
der such former act but re­
turned to active employment 
after the effective date of the 
1957 Act in any way become 
eligible, by contribution, 'buy­
ing in,' earned credit service, 
or otherwise, to participate, 
after being returned to retire­
ment status, to the increased 
benefits of the 1957 Act? 

<21 Does the fact that upon 
return to active employment 
deductions or contributions 
were made f rom the teacher's 
pay establish any rights to­
wards participation for bene­
fits under the new Act? I f 
not, would she not be entitled 
to refund of such contribu­
tions? And further would 
there be any advantage or 
necessity for the continued 
contributions thereunder? 

i3> Would the signing of a 
waiver agreement by such 
teacher providing that upon 
the conclusion of the re­
employment period specified 
such teacher shall be rein­
stated to prior retirement 
status with the same benefits 
the individual was receiving 
prior to such re-employment 
effect any exemption or wai­
ver to such benefits that 
might otherwise have been re­
ceived under the new act? 

(4) I f so, does the school 


