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OBJECTIONS TO CROSS-APPELLANT'S 

STATEMENT OF THE CASE AND STATEMENT OF FACTS 

Cross-Appellees have no objection to the Statement of the Case and 

Statement of the Facts included in Cross-Appellants 1 Br ief - in-Chief , except 

that reference should have been made to the obvious variance in the recollections 

of court and counsel as to statements made in the p r e - t r i a l conference which 

preceded the ru l ing appealed f r o m . 

There is a disagreement between Cross-Appellants on the one hand 

and the court and Cross-Appellees on the other hand as to whether, in the 

proceedings preceding the t r i a l on the mer i t s , the part ies agreed that the sole 

question before the court was one involving corre la t ive rights and that the 

question of waste was not involved. 

Two p r e - t r i a l conferences were held in the case before Honorable 

John R. Brand at Lovington. The record of the f i r s t p r e - t r i a l conference held 

on August 4, 1958 appears at 1 Ct. 50^. 

Unfortunately, the argument of counsel was not taken and t ranscr ibed 

(1 Ct . 54). No record was taken of the second p r e - t r i a l conference, but the 

of fe rs of proof on the basis of which i t was held are included in the t r ansc r ip t 

(1 Ct. 65, 80, 86). 

I t is the recol lect ion of counsel fo r Cross-Appellees that on more 

than one occasion i t was stated, and concurred i n by the counsel fo r a l l part ies, 

that the question before the court dealt only wi th the protect ion of corre la t ive 

""Note: Cross-Appellees w i l l fo l low the reference system used i n 
the i r B r i e f - i n - C h i e f as Appellants herein . The record before the O i l Con
servation Commiss ion w i l l be r e f e r r e d to as "OCC", the record before the 
D i s t r i c t Court as "Ct. " . Thus (1 OCC 29) and (I I Ct . 50), etc. 



r i g h t s and that t he re was no ques t ion of was te i n the case. The t r i a l judge 

a p p a r e n t l y had the same r e c o l l e c t i o n at the t i m e that he sus ta ined C r o s s -

A p p e l l e e s ' o b j e c t i o n to p a r t i c i p a t i o n by the O i l C o n s e r v a t i o n C o m m i s s i o n as 

an a d v e r s a r y p a r t y i n the p r o c e e d i n g : 

" T H E C O U R T : I c o u l d be m i s t a k e n , but I t h i n k I r e m e m b e r 
a s t i p u l a t i o n - at l e a s t a t a c i t unde r s t and ing 
tha t was te was not an i ssue i n t h i s m a t t e r . " 
( I I C t . 3) . 

The o b j e c t i o n of counse l f o r C r o s s - A p p e l l e e ev idenced h i s r e c o l l e c t i o n 

of wha t had t r a n s p i r e d : " . . . i n v i e w of the f a c t that the sole ques t ion i n the 

case, as has been s ta ted and s t ipu la t ed , i s c o r r e l a t i v e r i g h t s * * * " ( I I C t . 2) . 

Counse l f o r the C o m m i s s i o n d i s a g r e e d w i t h the s ta tement of the C o u r t 

on the subjec t : 

" M R . P A Y N E : I f i t please the C o u r t , i t has never been 

s t i p u l a t e d that the on ly i ssue i n th i s case i s 
c o r r e l a t i v e r i g h t s . I t i s our p o s i t i o n that 
was te i s a l so i n v o l v e d i n t h i s case. " ( I I C t . 3). 

I t i s u n f o r t u n a t e tha t i t i s i m p o s s i b l e to r e s o l v e th i s ques t ion f r o m the 

r e c o r d ; howeve r , i t i s b e l i e v e d tha t succeeding p o r t i o n s of t h i s b r i e f w i l l d e m o n 

s t ra te that i n f a c t no ques t ion of was te was i n v o l v e d i n the C o m m i s s i o n ' s o r d e r 

and the p r o c e e d i n g to r e v i e w i t . 



ARGUMENT AND AUTHORITIES 

ANSWER TO POINT I 

THE T R I A L COURT PROPERLY RULED THAT THE OIL 
CONSERVATION COMMISSION SHOULD NOT PARTICIPATE 
AS A N ADVERSARY PARTY I N THE PROCEEDING TO R E 
VIEW ITS OWN ORDERS INASMUCH AS NO PUBLIC INTEREST 
REQUIRING PARTICIPATION OF THE COMMISSION WAS AT 
STAKE AND THE COMMISSION HAD ACTED AS A QUASI-
JUDICIAL AGENCY I N HEARING THE CASE. 

Cross-Appellants have divided their argument and authorit ies into 

three segments in support of the single point re l i ed on fo r reversa l . I t is 

believed that the proposi t ion stated above constitutes an answer to a l l three 

segments and that there is no occasion to subdivide i t s presentation. 

At the outset, i t should be recognized that the issue decided by the 

Commission, as to which an appeal was taken in this case, had nothing to do 

wi th the question of whether production f r o m the Jaimat Pool should be cu r 

tai led to prevent waste. That decision had been made by the Commission in 

another proceeding. On the basis of testimony heard in its monthly hearing 

to f i x allowables fo r the various prorated pools, the Commission had deter

mined the amount of gas which could be produced f r o m the Jaimat Pool w i t h 

out waste. I t had found, as required by the statute (Section 65-3-13, N . M . S . A . , 

1953), that this allowable production of natural gas f r o m the Jaimat Pool was 

in an amount less than the wells in the pool could produce i f no res t r ic t ions 

were imposed. In pe r fo rming that function at its regular monthly allowable 

hearing, the Commiss ion was exercising i ts j u r i sd i c t i on to prevent waste 

of natural gas. The prevention of waste is the basis, and the only basis, on 

which the Commiss ion is authorized to cu r t a i l the natural production of an 

o i l or gas pool. Thus i t is provided by Section 65-3-13 (c), N . M . S . A . , 1953: 

"Whenever, to prevent waste, the total allowable 
natural gas production f r o m gas wells producing 

- 3 -



f r o m any poo l i n t h i s state i s f i x e d by the C o m 
m i s s i o n i n an amount less than tha t w h i c h the poo l 
cou ld produce i f no r e s t r i c t i o n s w e r e i m p o s e d * * * . '' 
(Emphas i s supp l i ed . ) 

H a v i n g d e t e r m i n e d the quan t i t y o f p r o d u c t i o n to be a l l o c a t e d to the 

J a i m a t P o o l , and hav ing f u r t h e r d e t e r m i n e d that th i s a l l owab le p r o d u c t i o n was 

l e s s than the amount w h i c h the w e l l s i n the poo l c o u l d produce i f no r e s t r i c t i o n s 

w e r e i m p o s e d , the statute then makes i t the duty o f t h e C o m m i s s i o n to "a l loca te 

the a l l o w a b l e p r o d u c t i o n among the gas w e l l s i n the p o o l * * * upon a r e a s o n -

able bas is and r e c o g n i z i n g c o r r e l a t i v e r i g h t s . * * * " (Sect ion 65 -3 -13 (c) 

N . M . S . A . , 1953.) (Emphas i s s u p p l i e d . ) The s t andard by w h i c h the a c t i o n of 

the C o m m i s s i o n , i n a l l o c a t i n g the a l l owab le between w e l l s i n the J a i m a t Gas 

P o o l , i s to be t e s t ed i s c l e a r l y s tated by the s ta tu te . The v a l i d i t y of the a c t i o n 

w i l l be d e t e r m i n e d by the answer to the ques t ions , "Does i t a l loca te the p r o 

d u c t i o n on a reasonable b a s i s ? " , and "Does i t r ecogn ize c o r r e l a t i v e r i g h t s ? " 

(I t i s c l e a r tha t as h e r e used the w o r d " r e c o g n i z e " i s synonymous w i t h " p r o t e c t " 

s ince any a c t i o n w h i c h r e c o g n i z e d the ex is tence of these r i g h t s but f a i l e d to 

p r o t e c t t h e m o b v i o u s l y w o u l d be i n v a l i d . ) Waste i s not i n v o l v e d i n t h i s d e t e r 

m i n a t i o n . 

T h e r e i s no o c c a s i o n f o r the e x e r c i s e of the C o m m i s s i o n ' s j u r i s 

d i c t i o n to p r e v e n t waste i n an appeal to the d i s t r i c t c o u r t t o d e t e r m i n e the 

v a l i d i t y of the C o m m i s s i o n ' s o r d e r tha t f i x e d a f o r m u l a f o r the a l l o c a t i o n of 

the a l l o w a b l e between w e l l s . The c o u r t cannot r e w r i t e the C o m m i s s i o n ' s 

o r d e r . I t s f u n c t i o n i s e i t h e r to f i n d the C o m m i s s i o n ' s o r d e r v a l i d and sus ta in 

i t or to f i n d i t i n v a l i d and n u l l i f y i t . Gran t ed , i f the c o u r t was going to r e 

w r i t e the o r d e r , the p resence and p a r t i c i p a t i o n of the C o m m i s s i o n i n 

r e p r e s e n t i n g the pub l i c and seeing that the new o r d e r p r e v e n t s was te w o u l d 

be a p p r o p r i a t e . B u t i n m a k i n g the s ingle d e t e r m i n a t i o n - tha t the o r d e r i s 

i n v a l i d o r v a l i d - t h e r e i s no o p p o r t u n i t y or occas ion w h a t e v e r f o r the C o m 

m i s s i o n to e x e r c i s e t h i s i u r i s d i c t i o n . 



I n t h i s connec t ion i t i s r e c o g n i z e d that Sec t ion 65-3 -22 (b) N . M . S . A . 

1953 p u r p o r t s to a u t h o r i z e the t r i a l c o u r t , on appeal f r o m an o r d e r of the 

C o m m i s s i o n , to en te r " i t s o r d e r e i t h e r a f f i r m i n g , m o d i f y i n g or v a c a t i n g the 

o r d e r of the C o m m i s s i o n " , and f u r t h e r p r o v i d e s , " I n the event the c o u r t s h a l l 

m o d i f y o r vacate the o r d e r o r d e c i s i o n o f t h e C o m m i s s i o n , i t sha l l en ter such 

o r d e r i n l i e u t h e r e o f as i t m a y d e t e r m i n e to be p r o p e r . " T h i s p r o v i s i o n , 

howeve r , c o n f l i c t s w i t h the s epa ra t i on of power s d o c t r i n e of the C o n s t i t u t i o n . 

The t r i a l c o u r t i n d i c a t e d tha t i t d id not cons ide r that i t had such power ( I C t . 58), 

and i t i s not b e l i e v e d that t h i s p o s i t i o n w o u l d be ques t ioned by any of the 

p a r t i e s. 

I n an e f f o r t to e s t a b l i s h a r i g h t to p a r t i c i p a t e as an a d v e r s a r y i n the 

appeal b e f o r e the t r i a l c o u r t , C r o s s - A p p e l l a n t a rgues ( B r i e f - i n - C h i e f , page 6) 

that the cha l l enged o r d e r s w e r e des igned "not o n l y to p r o t e c t c o r r e l a t i v e r i g h t s 

but a l so to achieve a g r e a t e r u l t i m a t e r e c o v e r y of gas f r o m the J a i m a t P o o l , 

t h e r e b y p r e v e n t i n g the was te of a va luab le and v i t a l n a t u r a l r e s o u r c e " . C r o s s -

Appe l l ee s i n no sense concur i n the c o r r e c t n e s s of that s ta tement , but a s suming 

f o r the m o m e n t that i t w e r e c o r r e c t , the ques t ion b e f o r e the t r i a l c o u r t was 

not w h e t h e r o r not was te w o u l d be p r e v e n t e d by the o r d e r . As po in t ed 

out above, the ques t ion i s - and i t is f r a m e d by the statute - does the o r d e r 

a l loca te p r o d u c t i o n be tween w e l l s "upon a reasonable bas i s and r e c o g n i z i n g 

c o r r e l a t i v e r i g h t s " ? f H e n c e , whe the r o r not C r o s s - A p p e l l a n t f e e l s , o r can 

show, tha t the o r d e r w i l l have the i n c i d e n t a l e f f e c t of p r e v e n t i n g was te i s 

not an i ssue i n the appeal .^ j The o r d e r , nonetheless , w i l l be i n v a l i d i f i t f a i l s 

/ 

to a l loca te the a l l o w a b l e be tween w e l l s on a reasonable bas is and to p r o t e c t 

the c o r r e l a t i v e r i g h t s of the o p e r a t o r s i n the f i e l d . 

A d m i t t e d l y , the O i l C o n s e r v a t i o n C o m m i s s i o n i s an agency c r ea t ed 

i n the e x e r c i s e of the p o l i c e power of the state to r e p r e s e n t and p r o t e c t the 



publ ic i n t e r e s t i n the c o n s e r v a t i o n of o i l and gas. H o w e v e r , i t does not 

f o l l o w that the C o m m i s s i o n was t h e r e b y g ran ted the r i g h t to become an 

a d v e r s a r y i n o p p o s i t i o n to the appea l ing p a r t y and to suppor t the s u c c e s s f u l 

p a r t i e s i n a l l cases w h e r e appeals a re t aken f r o m the C o m m i s s i o n ' s 

d e c i s i o n s . I n appeals i n w h i c h a ques t ion of pub l i c p o l i c y i s at i s sue o r i n 

w h i c h the p r e v e n t i o n of was te i s i n v o l v e d , the p a r t i s a n p a r t i c i p a t i o n of the 

agency i n the appeal m a y have been con t empla t ed by the l e g i s l a t u r e and m a y 

be j u s t i f i a b l e i n p r i n c i p l e . B u t , no such bas is ex i s t s i n a case i n w h i c h the 

u l t i m a t e ques t ion is w h e t h e r o r not a p roposed p r o r a t i o n f o r m u l a r e d i s t r i b u t e s 

the o w n e r s h i p of gas r e s e r v e s be tween the o p e r a t o r s i n the f i e l d w i t h o u t g i v i n g 

e f f e c t to the c o r r e l a t i v e r i g h t s o f t h e o p e r a t o r s . F u r t h e r m o r e , no pub l i c 

i n t e r e s t is s e rved when the C o m m i s s i o n becomes an a d v e r s a r y , t h r o w i n g 

i t s w e i g h t w i t h one g roup of o p e r a t o r s and agains t another group i n the c o u r t 

h e a r i n g such an appea l . 

The basic d e t e r m i n a t i o n of the C o m m i s s i o n i n O r d e r R - 1 0 9 2 - A 

conce rned the f o r m u l a w h i c h should be p r o m u l g a t e d f o r use i n a l l o c a t i n g the 

m o n t h l y a l l owab le of gas f i x e d by the C o m m i s s i o n be tween the p r o d u c i n g 

w e l l s i n the p o o l . T h a t d e t e r m i n a t i o n was of obvious i m p o r t a n c e to the 

o p e r a t o r s i n the p o o l and of no i m p o r t a n c e to the p u b l i c . Since gas i s a 

h i g h l y m i g r a t o r y substance and i s no r e s p e c t e r of lease l i n e s , the a c t u a l 

m e a s u r e of the w e l l ' s va lue i s the a l l owab le ass igned to the w e l l r a t h e r than 

the r e c o v e r a b l e gas i n p lace under the lease w h i c h i s the p r o p e r t y i n t e r e s t 

of the o w n e r . T h i s i s because i f the a l l owab le does not p e r m i t p r o d u c t i o n 

of a l l r e c o v e r a b l e gas i n p lace under a lease , i t w i l l be p r o d u c e d by the 

o f f s e t w e l l s t h r o u g h dra inage as the gas m i g r a t e s to the w e l l bo re f r o m 

w h i c h the g rea te s t amoun t of gas i s be ing w i t h d r a w n . T h r o u g h w h i c h w e l l 

bo re a p a r t i c u l a r thousand cubic fee t of gas i s p roduced is not of pub l i c 



c o n c e r n . F o r t h i s reason , no doubt, the L e g i s l a t u r e of New M e x i c o a f f i r m 

a t i v e l y r e q u i r e d the C o m m i s s i o n to r ecogn ize c o r r e l a t i v e r i g h t s i n m a k i n g 

an a l l o c a t i o n between w e l l s and de f ined c o r r e l a t i v e r i g h t s as: 

" * * * the o p p o r t u n i t y a f f o r d e d , so f a r as i t i s 
p r a c t i c a b l e to do so, to the owner of each p r o p e r t y 
i n a poo l to p roduce w i t h o u t was te h i s j u s t and e q u i t 
able share of the o i l or gas, o r bo th , i n the p o o l , 
be ing an amoun t so f a r as can be p r a c t i c a b l y d e t e r 
m i n e d , and so f a r as can be p r a c t i c a b l y obta ined 
w i t h o u t was t e , s u b s t a n t i a l l y i n the p r o p o r t i o n tha t 
the quan t i t y of r e c o v e r a b l e o i l o r gas, or both , under 
such p r o p e r t y bears to the t o t a l r e c o v e r a b l e o i l o r 
gas, o r bo th , i n the poo l , * * * " Sec t ion 65 -3 -29 (h) 
N . M . S . A . , 1953. 

I n m a k i n g the d e t e r m i n a t i o n tha t the f o r m u l a w h i c h had been i n e f f e c t 

i n the J a i m a t p o o l s ince the i n c e p t i o n of p r o r a t i o n i n g should be changed to a 

p r e d o m i n a n t l y d e l i v e r a b i l i t y f o r m u l a , the O i l C o n s e r v a t i o n C o m m i s s i o n 

a c t u a l l y r e d i s t r i b u t e d the o w n e r s h i p o f t h e gas r e s e r v e s r e m a i n i n g i n the 

f i e l d . The t e s t i m o n y of one e x p e r t w i t n e s s b e f o r e the C o m m i s s i o n was that 

p u t t i n g the new f o r m u l a i n to e f f e c t cou ld be expected to i n c r e a s e the i n c o m e 

of c e r t a i n o p e r a t o r s i n the J a i m a t P o o l as m u c h as $25, 000 pe r m o n t h and to 

decrease the i n c o m e of o thers i n amounts r ang ing f r o m $15, 000 p e r m o n t h 

down. ( O p e r a t o r s ' E x h i b i t 10, 4 OCC 256-7 . ) The issue t h e r e f o r e was 

c l e a r l y f r a m e d . W h i c h o f the o p e r a t o r s w e r e e n t i t l e d to , and should be p e r 

m i t t e d to , p roduce the gas w h i c h w o u l d r e s u l t i n t h i s i n c o m e ? The d e c i s i o n 

of the C o m m i s s i o n , i n e f f e c t , a w a r d e d tha t gas to one g roup of o p e r a t o r s and 

took i t f r o m ano the r . I t had no i m p a c t upon the pub l i c and the l e g i s l a t u r e 

r e c o g n i z e d th i s f a c t when i t made the tes t of the v a l i d i t y of such d e c i s i o n i t s 

reasonableness and i t s r e c o g n i t i o n o f t h e c o r r e l a t i v e r i g h t s o f t h e p a r t i e s . 

Waste was not i n v o l v e d . The o r d e r was n e i t h e r v a l i d i f i t p r e v e n t e d waste n o r 

i n v a l i d i f i t f a i l e d to do so, so l o n g as the s t a t u t o r y s tandards w e r e c o m p l i e d 



I f the f o r e g o i n g a n a l y s i s of the ques t ion f o r d e c i s i o n by the C o m 

m i s s i o n , and the t r i a l c o u r t on appeal , i s c o r r e c t , the p r e m i s e f o r C r o s s -

A p p e l l e e s o b j e c t i o n to the p a r t i c i p a t i o n of C r o s s - A p p e l l a n t as an a d v e r s a r y 

p a r t y i n the appeal was c o r r e c t T h i s i s t r u e w h e t h e r o r not i t had "been 

s ta ted and s t i p u l a t e d " tha t the sole ques t ion i n the case was c o r r e l a t i v e 

r i g h t s ( I I C t . 2, 3) That was i n f a c t the on ly ques t ion 

When the l e g i s l a t u r e p r o v i d e d f o r an appeal to the d i s t r i c t c o u r t 

f r o m a d e c i s i o n of the C o m m i s s i o n , i t d id not e x p r e s s l y p r o v i d e that the 

C o m m i s s i o n should be a p a r t y to the appeal C e r t a i n language of the A c t 

i nd ica t e s tha t th i s was not in tended The on ly r e f e r e n c e to the C o m m i s s i o n 

i n Sec t ion 65 -3 -22 (b) N . M S A , 1953, i s the p r o v i s i o n . 

" N o t i c e of such appeal s h a l l be s e rved upon the 
ad v e r s e p a r t y o r p a r t i e s and the c o m m i s s i o n i n 
the m a n n e r p r o v i d e d f o r the s e r v i c e of s u m m o n s 
i n c i v i l p roceed ings " 

T h e r e a r e s e v e r a l reasons f o r r e q u i r i n g no t i ce to the C o m m i s s i o n 

o the r than f o r the pu rpose of m a k i n g i t an a d v e r s a r y p a r t y i n the appea l . I t 

i s of the u t m o s t i m p o r t a n c e the C o m m i s s i o n be adv i sed i m m e d i a t e l y when an 

appea l i s t aken o r dec ided a f f e c t i n g one of i t s o r d e r s . I t s a d m i n i s t r a t i o n of 

the o r d e r m i g h t w e l l be a f f e c t e d I n a d d i t i o n , i t i s n e c e s s a r y that the C o m 

m i s s i o n p r e p a r e and c e r t i f y a t r a n s c r i p t of the p r o c e e d i n g b e f o r e i t f o r use 

i n the appea l . The not ice s e r v e d on i t a f f o r d s an o p p o r t u n i t y to do so and 

b r i n g s the C o m m i s s i o n w i t h i n the j u r i s d i c t i o n of the c o u r t i n the event an 

o r d e r need be d i r e c t e d to i t as i n t h i s case (I Ct 83. ) 

The sentence of Sec t ion 65 -3 -22 (b) f o l l o w i n g the one quoted above 

p r o v i d e s tha t the t r a n s c r i p t of p r o c e e d i n g s b e f o r e the C o m m i s s i o n s h a l l be 

r e c e i v e d i n evidence "upon o f f e r by e i t h e r p a r t y . " T h i s w o u l d seem to c o n 

t e m p l a t e o n l y two a d v e r s a r y p a r t i e s to an appea l . I n a m a t t e r begun on the 

C o m m i s s i o n s own m o t i o n or m w h i c h the C o m m i s s i o n was i n e f f e c t the 
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adversary in the proceeding (such as an order to show cause why a we l l 

should not be shut in fo r f a i lu re to comply wi th regulations of the C o m 

mission) the Commiss ion c lea r ly would be one of the two parties to the appeal 

But where, as in the case at bar, there are two opposing groups of part ies 

and the issue is as to the cor re la t ive rights between them, there is nothing 

in the statute which requires , or even indicates that the Commiss ion should 

be an adversary par ty . 

In the case of P lummer v. Johnson, 61 N . M . 423, 301 P. 2d 529, 

(1956), r e l i ed upon by Cross-Appel lants , this Court was considering an 

appeal f r o m a decision of the State Engineer. The statute involved in that 

case also is silent as to the status of the Engineer i n an appeal. The Court 

there recognized and applied the general rule that the agency "is usually con

sidered a necessary, or at least a proper p a r t y . " This is in no sense deter

minat ive of the question here presented. Cross-Appellees did not object to 

the presence of the Commiss ion as "a necessary, or at least a proper par ty " 

I t was to the Commiss ion as an adversary party, presenting evidence, arguing 

law and importuning the court to uphold the va l id i ty of i ts own order that the 

objection was made and sustained. 

This d is t inct ion was recognized and applied by the Supreme Court of 

Alabama in an appeal f r o m the decision of the Public Service Commiss ion in 

a rate case. Thus i n B i r m i n g h a m Elec t r i c Company v. Alabama Public 

Service Commiss ion, 254 A l a . 119, 47 S. 2d 449 (1950) the court said, at 

page 452: 

"Nor do we f ind any author i ty in the statute autho
r i z ing the Public Service Commiss ion to become a 
par ty in such proceedings as an adversary of the 
u t i l i t y seeking a rev is ion of its rates. The Com
miss ion , i n contemplation of law, is without interest 
in the controversy and sits as an i m p a r t i a l t r ibunal 
wi th statutory powers legislat ive in character, to 
regulate rates of public u t i l i t i e s . " 



Likewise i n K i r c h o f f v . Board of Commissioners of McLeod 

County, 189 M i n n . 226, 248 N . W , 817 (1933) in an appeal f r o m a decision 

of the Board the court said, at page 817: 

"The board is the t r ibuna l designated by statute to 
hear the pet i t ion and pass upon i t in the f i r s t i n 
stance. The l i t igants are the pet i t ioner and the 
school d i s t r i c t s affected. A court or t r ibunal 
before whom a controversy is l i t iga ted has, as 
such, no appealable interest in the matter . 

The Ohio Supreme Court considered the status of the Board of Zoning 

Appeals i n an appeal i n which the same "public interest representation" a rgu

ment was advanced as urged by Cross-Appel lant . In A . Di C i l l o & Sons v . 

Chester Zoning Board of Appeals, 158 Ohio St. 302, 109 N . E . 2d 8 (1952), ^ 

the Ohio court disposed of this argument saying, at page 10: 

"There is no statutory language which expressly 
confers upon * * * (the Board of Zoning Appeals) 
any r ight to appeal f r o m a judgment of a court or 
even to part icipate as a par ty i n an appeal to a 
court f r o m one of i ts decisions, * * * The l eg i s 
lative provisions fo r such a board are ent i re ly i n 
consistent w i t h any idea that the board or i ts 
members as such should be considered as persons 
'aggrieved' or 'affected by any decision of the 
adminis t ra t ive o f f i c e r 1 f r o m which an appeal is 
taken, as parties interested i n what decision should 
be rendered by them on the appeal, or as part ies who 
might be 'adversely affected ' by any decision that 
might be rendered. * * * That legis la t ion apparently 
contemplates that the board should be disinterested 
i n deciding matters brought before i t as a court 
should be. 

" I t has been argued that the function of the Board 
is to represent the interest of the public; and that, 
therefore , i t must, i f those interests are to be p r o 
tected, be allowed to have an interest adverse to the 
appellee i n the instant case. 

"Admit tedly , the Board does represent the interest 
that the public has i n having appeals co r r ec t ly heard 
and decided and i n having proper authorizations on 
such appeals fo r variances f r o m the te rms of the 
zoning resolut ion. However, i t does not fo l low that 
the board or any of i ts members as such may become 
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p a r t i s a n s when one of i t s dec i s ions i s ques t ioned 
on an appeal to a c o u r t . * * * I f no one appeals 
to the b o a r d f r o m a d e c i s i o n of an a d m i n i s t r a t i v e 
o f f i c e r , the d e c i s i o n of the a d m i n i s t r a t i v e o f f i c e r 
s tands. I f a p r o p e r p a r t y does appeal , then a 
p a r t y so appea l ing is i n a p o s i t i o n w h i c h should 
enable s a t i s f a c t o r y r e p r e s e n t a t i o n of i n t e r e s t s of 
the pub l i c w h i c h m a y be a d v e r s e l y a f f e c t e d by the 
d e c i s i o n made b y the a d m i n i s t r a t i v e o f f i c e r . " 

On t h i s same ques t ion , the M i s s o u r i c o u r t sa id i n State v . Donne l ly , 

285 S . W . 2d 669 ( M o . 1956), at page 677: 

11* * * (The re i s no) p r o v i s i o n i n the app l i cab le 
s tatutes g i v i n g to the c o m m i s s i o n e r of f inance any 
r i g h t s as a p a r t y a f t e r the b o a r d of appeals has 
obta ined j u r i s d i c t i o n . * * * A n a d m i n i s t r a t i v e 
agency i s not a p a r t y to a l i t i g a t i o n as that t e r m 
is c u s t o m a r i l y used, and should not be so c o n 
s i d e r e d un less the l e g i s l a t u r e has so p r o v i d e d . 
* * * We h o l d that under app l i cab le l aw the c o m 
m i s s i o n e r has no r i g h t to invoke a j u d i c i a l r e v i e w 
of the d e c i s i o n of the b o a r d of appea ls . T h i s 
h o l d i n g is i n a c c o r d w i t h the we igh t of a u t h o r i t y w i t h 
r e spec t to the r i g h t of a pub l i c o f f i c e r o r b o a r d to 
appeal i n the absence of a s t a t u t o r y p r o v i s i o n . 

"The c o m m i s s i o n e r i n the f i r s t ins tance and then 
the b o a r d of bank appeals r e p r e s e n t e d the g e n e r a l 
pub l i c i n t e r e s t i n the e x e r c i s e of po l i ce p o w e r . 
The p roposed i n c o r p o r a t o r s w e r e the pe r sons whose 
p r i v a t e r i g h t s m i g h t be a f f e c t e d by a c t i o n of the 
c o m m i s s i o n e r or the b o a r d of appea ls . " 

Pe rhaps the status of the O i l C o n s e r v a t i o n C o m m i s s i o n i n an appeal 

of the k i n d he re i n v o l v e d can be c l a r i f i e d i f i t s r i g h t to appeal f r o m a d e c i s i o n 

of the t r i a l c o u r t i s e x a m i n e d under the s ta tu te . C l e a r l y the C o m m i s s i o n has 

no r i g h t to appeal f r o m i t s own d e c i s i o n . O n l y a p a r t y d i s s a t i s f i e d w i t h the 

d i s p o s i t i o n o f the case by the C o m m i s s i o n has tha t r i g h t and then i t is l i m i t e d 

to ques t ions p r e s e n t e d i n an a p p l i c a t i o n f o r r e h e a r i n g w h i c h the C o m m i s s i o n 

i t s e l f c o u l d not have f i l e d . B u t what i f the C o m m i s s i o n p a r t i c i p a t e d i n the 

t r i a l on appeal and i t s o r d e r was annu l led? Does i t have the r i g h t to appeal 

to the Supreme C o u r t ? I f i t has the r i g h t to p a r t i c i p a t e as an a d v e r s a r y 
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p a r t y i t w o u l d appear that i t should have the r i g h t to appeal an adverse 

d e c i s i o n . Ye t the statute i s a b s o l u t e l y s i l en t i n t h i s r e g a r d . 

The p r e v a i l i n g r u l e i s that i n the absence of expres s s t a t u t o r y 

p r o v i s i o n an a d m i n i s t r a t i v e body has no r i g h t to appeal f r o m a dec i s i on 

i n v a l i d a t i n g one of i t s o r d e r s . The C o l o r a d o c o u r t so h e l d i n B o a r d of 

A d j u s t m e n t v . Kuehn , 290 P . 2d 1114 (Colo . 1955), say ing , at page 1116: 

"Does the B o a r d of A d j u s t m e n t of the C i t y and 
County of Denve r , o r the i n d i v i d u a l m e m b e r s the reo f , 
have the p o w e r to p rosecu te a w r i t of e r r o r f r o m the 
Supreme C o u r t to r e v i e w the j u d g m e n t of the d i s t r i c t 
c o u r t w h i c h r e v e r s e d a d e c i s i o n of sa id B o a r d ? " 

" T h i s ques t ion i s a n s w e r e d i n the nega t ive . G e n 
e r a l l y , we t h i n k i t i s w e l l e s t ab l i shed tha t a 
j u d i c i a l o r q u a s i - j u d i c i a l t r i b u n a l cannot appeal 
o r p rosecu te a w r i t of e r r o r f r o m the d e t e r m i n a t i o n 
of a r e v i e w i n g c o u r t , unless expres s a u t h o r i z a t i o n 
by c h a r t e r p r o v i s i o n o r l e g i s l a t i v e enac tment d i r e c t s 
to the c o n t r a r y . The we igh t of a u t h o r i t y seems to 
app ly th i s g e n e r a l r u l e to cases w h i c h dea l w i t h 
zoning boa rds of a d j u s t m e n t . * * * " 

The f o l l o w i n g cases have app l i ed the same r u l e , u s u a l l y p r e m i s e d 

on the p r o p o s i t i o n that the a d m i n i s t r a t i v e body has no i n t e r e s t i n the subjec t 

m a t t e r of the l i t i g a t i o n and w i l l not be a d v e r s e l y a f f e c t e d by the d e c i s i o n . 

M i l e s v . M c K i n n e y , 174 M d . 5 5 1 , 199 A . 540, 117 A . L . R . 207 (1938); 

Rox v . D o h e r t y , 284 N . Y . 550, 32 N . E . 2d 549 (1949); State v . Zon ing 

B o a r d of A p p e a l and A d j u s t m e n t , 198 L a . 758, 4 So. 2d 820 (1941); Appea l 

of B o a r d of A d j u s t m e n t , Lansdowne B o r o u g h , 313 Pa . 523, 170 A t l . 867 

(1934); G i l l i a m v . E t h e r i d g e , 67 Ga. A p p . 7 3 1 , 21 S . E . 2d 556 (1942); 

D e p a r t m e n t of L a b o r and I n d u s t r i e s v . Cook, 44 W a s h . 2d 671 , 269 P . 2d 

962 (1954); I n re A p p l i c a t i o n s N o s . 2354 and 2374 of C e n t r a l N e b r a s k a P u b l i c 

P o w e r and I r r i g a t i o n D i s t r i c t , 132 Neb . 547, 272 N . W . 560, (1937). 

We s u b m i t tha t the r u l e so a p p l i e d i s sound and should be app l i ed 

i n t h i s case . Rega rd l e s s of what m a y be the case when was te of n a t u r a l 
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r e s o u r c e s i s the i ssue and the C o m m i s s i o n i s a c t i n g i n a p u r e l y l e g i s 

l a t i v e capac i ty , i n th i s case t h e r e i s no p receden t and no a u t h o r i t y f o r 

the C o m m i s s i o n to become an a d v e r s a r y suppor t i ng the c l a i m of one group 

aga ins t ano the r . T h i s i s p a r t i c u l a r l y t r u e because the c o n t r o v e r s y here 

was b a s i c a l l y be tween two groups of o p e r a t o r s each of w h o m a s s e r t s the 

r i g h t to p roduce c e r t a i n gas and to r e c e i v e the p roceeds t h e r e f r o m . 

F i n a l l y , i t i s s u b m i t t e d tha t the a c t i o n of the C o m m i s s i o n i n 

h e a r i n g th i s c o n t r o v e r s y and p r o m u l g a t i n g O r d e r s R - 1 0 9 2 - A and R - 1 0 9 2 - C 

was the p e r f o r m a n c e of a q u a s i - j u d i c i a l f u n c t i o n . C r o s s - A p p e l l a n t s a s s e r t 

that the t r i a l c o u r t ac ted on that p r e m i s e and tha t i t i s e r r o n e o u s ( B r i e f -

i n - C h i e f , page 10). I n so doing they i g n o r e the d i s t i n c t i o n be tween j u d i c i a l 

and q u a s i - j u d i c i a l f u n c t i o n s . 

I t i s the e s t ab l i shed law of New M e x i c o that q u a s i - j u d i c i a l f u n c t i o n s 

can be delegated to l e g i s l a t i v e agencies w i t h o u t c o m i n g in to c o n f l i c t w i t h the 

sepa ra t ion of p o w e r s r e q u i r e d by the C o n s t i t u t i o n . Thus th i s C o u r t sa id i n 

State ex r e l Hovey , et a l v . M e c h e m , 63 N . M . 250, 316 P . 2d 1069 (1957), 

a t page 252: 

" T h i s is not to say that the l e g i s l a t u r e , i n the 
e x e r c i s e of i t s p o l i c e p o w e r s , m a y not c o n f e r 
' q u a s i - j u d i c i a l ' power on a d m i n i s t r a t i v e boards 
f o r the p r o t e c t i o n of the r i g h t s and i n t e r e s t of the 
pub l i c i n g e n e r a l whose o r d e r s a r e not to be 
o v e r r u l e d i f suppor ted by subs t an t i a l ev idence . " 

See a l so State v . K e l l y , 27 N . M . 412, 202 P . 524, 21 A . L . R . 156 (1921); 

C i t y of S o c o r r o v . Cook, 24 N . M . 202, 173 P . £ 8 2 ( 1 9 1 8 ) . 

The c o n t r o v e r s y be tween A p p e l l a n t s and Appe l l ee s h e a r d by the O i l 

C o n s e r v a t i o n C o m m i s s i o n i n Case No . 1327 t u r n e d on the ques t ion of 

whe the r the p roposed d e l i v e r a b i l i t y p r o r a t i o n f o r m u l a w o u l d be t t e r p r o t e c t 

the c o r r e l a t i v e r i g h t s of o p e r a t o r s i n the J a i m a t P o o l than the e x i s t i n g 
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acreage f o r m u l a . The issue was c l e a r . The e f f e c t of the d e c i s i o n , as 

has been shown h e r e t o f o r e was a c t u a l l y to r e d i s t r i b u t e the o w n e r s h i p of 

the J a i m a t P o o l because when the amount of gas w h i c h an o p e r a t o r can 

p roduce f r o m the poo l i s changed, h is percentage of o w n e r s h i p i s changed. 

The i m p a c t of the d e c i s i o n was f e l t by the o p e r a t o r s and owners i n the poo l , 

a l l of w h o m w e r e p a r t i e s to the p r o c e e d i n g . The pub l i c i n t e r e s t was i n no 

w i s e a f f e c t e d by th i s d e c i s i o n w h i c h r e d i s t r i b u t e d the r i g h t to take gas f r o m 

the p o o l . 

T h i s C o u r t sa id i n State v . K e l l y , supra , at page 428: 

"The r i g h t s and l i a b i l i t i e s of a p r i v a t e i n d i v i d u a l 
a re f i x e d by law and a re to be d e t e r m i n e d by 
j u d i c i a l i n q u i r y . * * * " 

M r . Ju s t i ce H o l m e s i n P r e n t i s v . A t l a n t i c Coas t L i n e Co. , 211 

U . S. 210, 226, 29 S. C t . 67, 69, 53 L . E d . 150, sa id : 

" A j u d i c i a l i n q u i r y i nves t i ga t e s , dec l a r e s and 
e n f o r c e s l i a b i l i t i e s as they s tand on p r e s e n t o r 
past f ac t s and under l aws supposed a l r e a d y to 
e x i s t . Tha t i s i t s pu rpose and end. L e g i s l a t i o n , 
on the o ther hand, looks to the f u t u r e and changes 
e x i s t i n g cond i t ions by m a k i n g a new r u l e , to be 
a p p l i e d t h e r e a f t e r to a l l o r some p a r t of those subjec t 
to i t s p o w e r . 1 ' 

T h i s s ta tement , r e l i e d upon by C r o s s - A p p e l l a n t s ( B r i e f - i n - C h i e f , 

page 11), has been c r i t i c i z e d as hav ing p r o d u c e d m a n y u n s a t i s f a c t o r y p r a c t i c a l 

r e s u l t s . 1 D a v i s , A d m i n i s t r a t i v e L a w T r e a t i s e 3 5 . 0 1 , page 286. None the 

l e s s , i f i t be accepted as a c o r r e c t s ta tement , i t i s apparen t that the unique 

e f f e c t of the p r o m u l g a t i o n of a gas p r o r a t i o n o r d e r pa r t akes to a m a r k e d 

degree of the j u d i c i a l f u n c t i o n . A n o p e r a t o r owns i n a gas p o o l on ly the gas 

w h i c h he i s p e r m i t t e d to p roduce f r o m i t . Thus an o r d e r w h i c h f i x e s that 

q u a n t i t y f o r the f u t u r e e q u a l l y ad jud i ca t e s h i s p r e sen t o w n e r s h i p i n the poo l 

The e f f e c t of O r d e r R - 1 0 9 2 - A upon an o p e r a t o r whose i n c o m e was r educed 
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$15, 000 p e r m o n t h by i t , was to ad jud ica t e h i m to own a p r o p o r t i o n a t e l y 

s m a l l e r p a r t o f the gas p o o l . I t is not suggested tha t the o r d e r i s t h e r e b y 

c o n v e r t e d in to a j u d i c i a l a c t . I t is suggested, howeve r , that i t s c h a r a c t e r 

as a q u a s i - j u d i c i a l act t h e r e b y becomes f u l l y apparen t . 

The c o u r t s have been m u c h m o r e i n c l i n e d to approve p a r t i c i p a t i o n 

of a d m i n i s t r a t i v e bodies i n appeals f r o m t h e i r o r d e r s w h e r e the act was 

p u r e l y l e g i s l a t i v e i n c h a r a c t e r and the r e p r e s e n t a t i o n of the pub l i c i n t e r e s t 

was d i r e c t . I n appeals f r o m q u a s i - j u d i c i a l d e t e r m i n a t i o n , howeve r , w h e r e 

the agency was s i t t i n g as an a d j u d i c a t o r be tween the c o n f l i c t i n g p o s i t i o n s of 

opposing p a r t i e s the r u l e has developed o t h e r w i s e . The case at ba r i s 

c l e a r l y i n the l a t t e r c a t e g o r y . I n such a case, the W i s c o n s i n c o u r t ana lyzed 

and app l i ed the r u l e f o r w h i c h we contend w i t h a v e r y cogent s ta tement of i t s 

r ea sons . The case was M u e n c h v . P u b l i c S e r v i c e C o m m i s s i o n , 261 W i s . 

492, 53 N . W . 2d 514 (1952). The c o u r t sa id , at page 523: 

"The P u b l i c S e r v i c e C o m m i s s i o n i n conduc t ing 
h e a r i n g s upon that a p p l i c a t i o n made under C h . 31 , 
Sta ts . , f o r the e r e c t i o n of a d a m i n a nav igab le 
s t r e a m , and m a k i n g i t s f i n d i n g s on the i s sues 
p re sen ted , i s a c t i ng i n a j u d i c i a l c a p a c i t y . I n 

e l e c t r i c p o w e r , as i n the ins t an t case, t he re a re 
u s u a l l y c o n f l i c t i n g i n t e r e s t s r e p r e s e n t e d . On the 
one side i s the app l i can t , toge the r w i t h those pe r sons 
and i n t e r e s t s who w i l l b e n e f i t f r o m the power to be 
genera ted as a r e s u l t o f the c o n s t r u c t i o n of the dam, 
and who t h e r e f o r e f a v o r g r a n t i n g the a p p l i c a t i o n ! 
w h i l e , on the o ther side a re those c i t i z e n s and 
o r g a n i z a t i o n s w h i c h a r e i n t e r e s t e d f r o m the s tandpoint 
of the p u b l i c use o f the s t r e a m f o r r e c r e a t i o n a l p u r 
poses and oppose the a p p l i c a t i o n f o r p e r m i t on the 
g round that such p u b l i c r i g h t s w i l l be endangered o r 
d e s t r o y e d i f the d a m is c o n s t r u c t e d . To h o l d that 
the P u b l i c S e r v i c e C o m m i s s i o n should not o n l y 
decide be tween these c o n f l i c t i n g i n t e r e s t s i n i t s 
j u d i c i a l capac i ty , but a l so should r e p r e s e n t the 
state i n p r o t e c t i n g p u b l i c r i g h t s , w o u l d make the 
c o m m i s s i o n bo th judge and advocate at the same 
t i m e . Such a concept v i o l a t e s our sense of f a i r p l a y 
and due p r o c e s s w h i c h we be l i eve a d m i n i s t r a t i v e 
agencies a c t i n g i n a q u a s i - j u d i c i a l capac i ty should 
ever o b s e r v e . " 
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C O N C L U S I O N 

We r e s p e c t f u l l y s u b m i t that the r u l i n g of the t r i a l c o u r t p r o h i b i t i n g 

p a r t i c i p a t i o n by the C o m m i s s i o n i n the appeal on an a d v e r s a r y bas is was 

c o r r e c t and should be a f f i r m e d . T h e r e i s no s t a t u t o r y a u t h o r i z a t i o n f o r 

such p a r t i c i p a t i o n and i n f ac t the w o r d i n g of the statute seems not to 

con templa te i t . 

I n the case at ba r , the c o n t r o v e r s y r e l a t e d on ly to the e f f e c t of 

the p r o p o s e d o r d e r on the p r o p e r t y r i g h t s of the p a r t i e s and: no pub l i c i n 

t e r e s t was i n v o l v e d . 

F i n a l l y , because o f the unique a p p l i c a t i o n and e f f e c t of a gas 

p r o r a t i o n f o r m u l a upon an o p e r a t o r i n a gas poo l , the f u n c t i o n p e r f o r m e d 

by the C o m m i s s i o n i n t h i s case was q u a s i - j u d i c i a l and the pub l i c i n t e r e s t 

was not a f f e c t e d by i t . The statute i t s e l f p r o v i d e s that reasonableness and 

r e c o g n i t i o n of c o r r e l a t i v e r i g h t s s h a l l be the s tandard f o r such d e t e r m i n a t i o n . 

N e i t h e r r e l a t e s to the pub l i c i n t e r e s t i n such a s i t u a t i o n . To p e r m i t the 

C o m m i s s i o n to p a r t i c i p a t e as an a d v e r s a r y p a r t y i n an appeal such as the 

case at ba r o f fends the A m e r i c a n concept of f a i r p l a y and is c o n t r a r y to the 

r a t i o n a l e of the m a j o r i t y of the cases that have been c o n f r o n t e d w i t h th i s 

p r o b l e m . 

We r e s p e c t f u l l y s u b m i t tha t the r u l i n g of the t r i a l c o u r t f r o m w h i c h 

the C r o s s A p p e a l was taken should be a f f i r m e d . 
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