TIXAS PACIFIC COAL & OIL COMPANY

This case represents the first zpresl ever tzken in
the Stote of New Mexieo from enr order of the 0Ll Conservation
Cormission, It is teker under the provisions of the oil and
zrs conservetion lew of this Stete which wes enmeted in 1935
snd vhich was re-enscted by the 1949 lagisleture with certain
apendmente, Incluwded in the roendrents was one vhich changed
the apresl end reviev sections under whieh this sppesl is taken,

At the outset it would sesn proper to stste speeifically
the position of the Texas Pzeifie Coal snd 011 Coxmpsny in this
ezse and itz zttitude coneerning the power of the Distriet
Court to reviev ratters decldéed by the Comrdssion, ineluwding
the nsture of the evidence whieh may prorverly be hezrd by this
Court,

The original application herein wes fllled by Aversds
Fetrolewr Corporstion end in its sppliecstion it recuested thet
1t be crentad zn excertion from the stete~wide rulss concerning
the spseing of oll end -es wells. The gerersl greecing prorram
ip Yew Fexlco hes for & nuber of yesrs heen upon s forty acre
basis, and deviations froe thet spsecing pettern have been grante
ed fror time to tire uron spplication for an exception to the
rule, It is of sore sigmiflcence to note thet heretofore exe
ceptions hove heen recuested for spacing petterns for less then
forty scres, but this wppears %o be the first instanee in this



State in whieh appliostion Has been moade fOr an exception P
guesting & spacing pattern for more than forty asres. It should
be noted ia passing that amerads is ot being foraed by Uome
misaion or anyone elge to drill om 40 acers looations., Texss
Faoific Goal ané 041l Jomrany io the owner of certaln lesses

in the fi£2d here involved, and it antered the hearing Lefers
the Commission rrotesting the granting of the exoesion %o the
state-wide rule. The Cammlssion, sfter hearing the evidenos,
denied the application for the exception, oy its order Ho. Fed,
in wnioh it found in effect that $he evidence submitted by the
spplicant was insufficient to rrove ¥hat the Ommnission consid-
exsd to be necessnry mafters of mwoof for the grasting of sa
exsedion to the state-wide rule. The applicant then filed

its petition for redzarin: wetting out the reapeoss in whioh

1% consldered the Uemmlesion in efror, es required by the
sSatute, and uron the denisl of the sotion for Tehenring it takes
Shie appeal to the Cours, in whish appesl, umder the statute, it
is limited to the same mestions which were ;resented to the Uome
nission in its application for rebearing. There is no esnstitu-
$ional question presested in the Febtition for Review,

The first matter which Texss Facifie Uoal and 011 Ceme
pany would 1like to call to the uttention of the Court, with tae
request that 1% bo determined st this time, in the natuxe and exe
Sent of the review of the Commission’s order which may he obSzined
before this Oour, We consider $his proposition fumdamental,adkh
from 2 sulwtsntive znd & procedural peint of view. It ia z wopo-
sition whick we ralse at the outeet, in order te aveid the poaei-
bility of dalay &u the disposition of this matber by the introe
duction of evidense snd the Lnevitable objsubion $o its adniesi-
bility. It is our pesition thad ¥he sowcalied "de nove' provi-
slons in the Hew Hexloo appeal statute viglate the Gosetisution
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of the Btate of Xew Mexlico, and that this Court, if review is to
be granted, is limited upon review o the fransoript of evidence
before the Conservation Commission and only such octher evidenoe
as may bear upon the rower of the Commission to aot. It ip omr
further position that this Court can only inmire into whether
or not the decision of the Commission is suprorted by substantial
evidence, or 1s arbitrary or capriclous, or beyond the power of
the Commission to make, or viclates some constitutional right of
the appellant.

Applicable Gomstitutigns

In order that the Court may besr in mind through ihis
argument the basis of the position of the Texas FPacifio Coal and
01l Company, we wish to call to the attention of the Court the
constitutlional and statutory proviszioms toc which we will make
reference and which we consider pertinest to this matter.

As has heretofore been atated, the 01l Conmservation
Comsission was created and i¢s power defined by the re-enaciment
of the 1935 Statute by the 1949 Leglalature, which Statute now
appears at Chapter S8 of the 1949 Accowmulative Pocket Supplement
of the ¥ew Maxico Statutes 1941 Annotated. Section 89-210 of
that Aot defines the general powers of the Commission as follows:

"The commission is bhereby smpowered, and it is iis

duty, to rrevent the waste @t@kih&te& by this act

and to protect correlative rights, as in this act

provided, To that end, the commission ie¢ empower-

ed t0 make and enforce ;ruin regulations and or-

ders, and to do whalever may hi reasonably neoes-

sary to carry out the pur of this act, whether
or not indicsted or apwig ed in any seotiom hereof.®

Section £5-311 enumerates cartain specific powers of
the Commission, including the one which is pertinent o this
case by stating:

’smrt from any authority, express or implled, else-
where glven to or existimg in the commission by
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virtue of this act or the statute of this siste,
the coomiesion is hereby authorized to make rules,
regulations and orders for the purposes and wilth
respect 3o the subject matiter stated hﬂ.‘tiﬁ vig:

" #(10) Te ﬁx the amém ei' m‘a, S

It should be apparent that the Legliglature has dele-
gated to the 0il Conservation Commiesion wide powers to deal
with matters involving the rroduction of oil and gas is this
State, and that such powers are legislaltive powers which could
be exercised by the Legislature itself or through commitiess,
exospt for the fact that the Legislature obrvicusly considered
it more praotical to delegate these powers io an administirative
body composed of the Governor of ithe Stste, the Commissioner of
Fuablio Lands and the State Seclogist, as 2 mezder and direotor.
In connection with this legislative power invested in the 01}
Conservation Commission, the provision of the Conmstitution of
Hew Kexico relating to separation of powers must be comsidered.
This provision is found in Sectien 1, Article 11l of the Com~
gtitution of the State, and is as follows:

*The powers of the govermment of this state are
sirises e hree Sivant Syt e
T B e T e o thete aemare
ments shall exéroise sny powers properly belonging

to either of the othere, exoept as in this osonsti-
tution otherwise expreaaly directed or permitted.*

fertainly this is an uneguivocal separatiom of power.

Finaliy, in coneidering thie matter, it is necessary
to realize that when the conservation act was amended by the
1949 Legislature, the provisiom for judicial revies was com—
pletely revised in an effort to provide a "de novo" hearing
before the Court. This statule, under which the presemt appeal
is taken is found in Section 89-223 of the amended law, and it
rrovides as follows: |



*{b) Any party to such rehmia% geeomng,
dissatiefied with the disppsition of the applice-

$ion for rebearing, may appeal therefrom to the
aistriot oourt of the ocounty wherelm is located any
property of such party affeoted by the deocision, by
filing a petition for the review of the sotion of

the oommission within twenty (30) days after the

entry of the order following rehearing or after

the refusal or rehearing as the case may be. Such
poetition shall state briefly the nature of $he pro-
ceedi before the commission and shall set forth

the order or decision ¢f the commiesion complained

of and the grounds of inwalidity thersof upon which
the appliosnt will rely; provided, however, that the
questions reviswed on appeal shall be only gquestions
presented to the cocumission by the application for
rehearing. Notlice of such appeal shall be served

upon the adverse party of parties and the commission
in the menney pwovided for the servive of summons ia
oivil prooeedings, The trial upon appeal shall be

de nove, without a jury, and the trazaoripk of pro—
cesdings before the commission, inoluding the evi-
dence tazken in hearings by the commieslion, shall be
received in evidense by ths court 1in whele or in

part upon offer by either party, subject to legel
objections to avidence, in the same manner as if

such evidence was origioally offered in the district
eourt. The comuisslon action oomplained of ghall be
prima facie valld and the burden shall be upon the
party or partiss seeking review to eetablish the in-
validity of such aoction of the commission. The court
shall determine the issues of faot and of lavw snd
shall, upon a prepanderance of the evidence introduced
before the oourt, which may inclule evidenmce in addition
to the transoript of preceedings defore the commission,
and the law applicsble thereto, enter ite order either
affirming, modifying, or vacating the order of the ocom-
mission. In the event the court shall modify or vacate
the order or decision of the commission, it shall enter
such order in lieu thersof as it may determine te be
proper. Appeals may be taken from the judgment or de-
eistion of the district oourt to the supreme court in
the same manner as provided for appeals from any other
final } ent entered by a distrioct court in this
state. The trial of such application for relief from
action of the commission and the hearing of any appeal
10 the suprese court from the action of the district
court shall be expedited to the fuliest possible extent.”

Thus, it will be seen that in this argument we musi ocon-
sider first, that the general powers of the Commission are derived
from the Legislature and that the powsr to fix the spacing of wells
has been specifically delegated to it. Second, that the Consti-
tution of Few Mexico contains a specific and mnambiguous provi-
sion providing for sepsration of powers of govermment. Third,
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that the review statute, under shich this appesl is taken,under-
takee to authorize ithe court to conduct a "de movo® hearing,and $o
issién's order, sfier hearing

enter an order in lieu of the Comm
new and additional evidenos which wae not before the Commission.

Before proceedinz with a discussion of the cases con~
cerning the guestion here involved, we consider it proper to brief-
ly nention some general principles of administrative law whieh are
discussed in these cases and which we consider $o be pertinent to
the matter here under discussion. |

As is stated in 43 Amserican Jurigprudence, Public Ad-
ministrative Law, Section 35:

"The necessity for vesting administrative authori-
ties with power to make rules and regulations because

of the impracticability of the lawmakers providing gen-

eral regulations for varioms and varying details of

management, has bLeen rwa?ixeé by the court, and the
vower of the Legislature to vest such aut :ri‘ty in

administrative officers has been upheld as against
various particular objeotions.*

Questiong such as are rresent in the instant ocase arise
not 8o much from the autbority of the Leglelature to confer power
upon the administrative board, but rather upon the nature of the
power exercised by the board and extent %o which judicial review
may be had. This proposition involvee the gquestion of whether
the power exeroised by the administrative body is leglelative or
judicial. The distinotion befween these types of powers is some-
times difficult to make, but in general it is, as stated in 42
American Jurispradence, Public Adminlatrative Law, Seotion 38,
as follows:

"Legislative power is the power to make, alter,

or repeal laws oy rulss for the future, to make a

rule of conduet applicadble io an iaéiridual, who

but for sueh aockion would be free from it is fto

legielate. The judicial function iz confined to

injunotions, eto., preventiag w for the mkarc‘
and judpments gliving redress for those of the past.
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The broad general powers delegated %o the 01l Conser-
vation Commiseion by the statutes which have been quoted, coupled
with the specific power to regulate the spacing of wells indi-
cates to us that this is & wide discretionary authority, a legis-
lative suthority granted by the lawmakers to the 01l Congerwvaiion
Commigsion. It obviously z2ffects the sotions of persens in the
oil and gas industry in the future and hae po reference to the
protection of private rights ae of the pregent or for the redress
against wrongs which have been done in the past. In other words
it appears to ue that this is ¢learly a legislative rather than
a judicial funetlion. This drings us to the meat of the proposition
iasofar as the general applicable principles of admintisirative
law are concerned. As ieg stated in 42 American Jurisprudenoe,
Public Adminigtrative Law, Section 130:

#1t iea a wvell settled general rrinciple that
non-judicial functions cannot be exercised by or
imposed upon courts, and statutes which atteapt
to make a court play a part in the administrative

ocees by conferring upon it sdministrative or
slative, a8 distinguished from judicisl,

functions may contravene therripeiples of sepa~

ration of powers among the different branches of

our governmeént.*®

And in Section 191, American Jurisprudence, follows
this line of ressoning by stating: |

*The statute which provides or permlés a
court to revise the discretion of 3 ocommission
in a legislative matter by considering the
evidence and full reeord of the case, and
entering the order it deems the comminsion

ought to have made, is invalid as sn attempt
to confer legislative powers upon the courts."

There are several decisions of the courts of the

western States concerning the power cf the court to review the
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action of an administrative official or an administrative board.
pefore passing to the Rew iexlco cases, we would like to review
briefly some of the language im these cases in other States which
touch upon the subjects here involved.

The first case to which we wish to call the court's
attention is the case of Yanning v. Perry, 63 P. 34 683 {ariz.),
Thie case involived an action betwesen two parties who sought to
obtain from the State lLand Depariment a lease upon certain State
land. After investigation and hearing, the Ccmmissioner apcroved
the application of one of the parties and the other party appealed.
In the State of Arizonma the Land Department oonsists of the Gover-
nor, the Seoretary of State, Atterney General, State Treasurer,
and State Auditor. After hearing this Land Department apprroved
the decision of the Commlisaioner, and the party who had lost the
application appealed to the court under the Constitution and statutes
of Arizona. The case was tried ip the superlor court of one of
the counties of Arisona without the aid of & jury and de nove
as the statule seemed to contemplate that it shonld. The case
was taken to the Supreme Court of Arizona upon appeal, the appel-
lant contending that under the law of facte he was entitled to
have hic lease renewed. Concerning the question of the extent
of the "trial de nove" as rrovided in the statute, the irizona
Bupreme Court had this to say:

#"¥hile the superior court on appeal from the

Land Department trles the case de nove, it shounld

not De forgotten thai the sourt is not the ag »

appointed by law to lease state lande. The Legis-

lature has vested that power in the Land Department.

If 1% investigates and deltermimnes which of twpn or

more applicante appears 30 have the best right to

2 lease, iis decislon should be accepted by the

court, unless it be without suppert of the evidence,

or ie contrary to the evidenee, or is the result

of frand or misaprlication of $ne law."

The Arizonma court discussed with sprroval the decisions

from the State of Wyoming which have held im & similar vein:



“In speaking of the functions of the court on
an appez)l from the Land Department 1% is sald, in
Miller v. Hurley, 37 Wyo. 344, 263 P. 238, 'the die-
eretion of the land Depariment in leasing the publio
lands should be conirolling' except in a case of the
illegal exercise thereof, or in the case of fraud
or grave abuse of such disoretion.® It was further
said in that case: 'In the first place, nowhere
in the Constitution or atatutes 1s the distriot court
or & judge thereef, granted power to lease state lands.
Soth the Comstitutlion and the statutes repose that
powexr in the land board. In exercising such power,
the land board exercises a wide disaretionm. (Oiting
Hyoming cases) If, by the slmple expedient of an
appeal from the deoizion of the land board, that
discoretion can be taken from the board and vested
in the district court, as contended by appellant,
then the disoretiom of the land bLoard amountz to
nothing on a contested case. It is an empty thing,
a mere ignis fatuus'.®

The Arizons court continues:

"And, we may add, a practice which vermits
the cam'% to substitute its discretion for ithat
of the Land Department would give us as many
leasing bodies as there are superior courts in
the state, or fourteen in mumber instead of one
as rrovided for by the Legislature--an intolerabls
situation.*

his same view ig followed in Denver & K.G. ¥.2., Co.
v. Fublic Service Commission 100 F. 34 552 (Utah). In that cage

the applicant for a motor carrier permit and the protestant both
applied for rehearings after the Public Service Commipsion of
Utah had granted am application with certain limitatioms. The
matter was appealed to the Disiriet Uourt under the statutes of
Utah. %The court called attention t0 the faot that prior to the
enactment of the 1935 statute the court’s review of the action
of the comaission wns limited to questions of law and the oem~
mission's findings of fact were final and not subjest to Teview.
However, in 1935 the Legislature changed the statute and vrovided
that the Distriet Court "ahall proceed affer a trial de mevo”.
The Arizoma court in considering the extemt of the authority

of the District Court had this to say:

*The expraseion *trial de nove'! has been
nsed with two differest meanings (3 Am. Jur. p. 388,
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gsec. 815): (1) 4 complete retrial upon new evidence;
{3) a trial upon the record made befcre the lowex
tribunal. Iiocally we find an example of the first
in Section 104-T7-4, R.S.U. 1933, covering appeals
from the justice court to the distriet cowrfe—

the case ig $ried in the dietrict ocowrt as if

it originasted there. An example of the second
meaning we fiad locally ia our trealment of

equity appeals wherein we say that ithe parties

are entitled to a trial de novo upon the vecord.”

In considering the effect of the amended Utah statute,
as apoplisd to these two different meanings, the court said:

*To review an action 18 1o study or eXamine
it agsin. Thus, ‘'trial de novo' as used Lere must
have a meaning coneistent with the conlinued ex-
istence of that whick 1s to be again exsmined or
studied. If, in these cases, the first meaning
were applied to the use of the ters 'trial de novo!
then one could not consistently speak of it ae a
review, as the Commission’s action would no longer
exist $10 be re-examined or restudied. There would
bé no resson for making the Commission s defendant
t0 defend something that had been sutomatically
wiped out by imetituting the district court aotiom.

*¥hat the Legislature has done b¥ Section 9

is to increase the scope of the court's review of

the record of the (ommisszlion’s action to inolude

cuestions of faoct a3 well as guestions of law. 4

submission to the court of the application,together

with testimony other than the record of the testisony

before the Coumission was not contemplated. The

Legislature had in mind the second meaaing when

it used the word ‘trial de novo' here.*

In the dyoming case of Banzhaf v. Swan Uo.148 P. 24
325, the ¥Wycaming Supreme Court had before it an appeal fram the
District Cotirt of a Tyoming counly, whioh bad reversed the decision
of the uvtate Soard of Land Commissioners on the guestion of ta'nhal
a state lease upon certain lands should be issued. Counflioting
applications were filed in the office of the Coomissiocner of
Fablic Lands. The Coumlssioner of Fublic Lands swarded the
lease to Banzhsf, and upon appeal to the Board of Land Cosmieslon-
ers under the statute that award was set aside and s lesgse issusd
to Swan Company. Upon appeal to the Distriot Court, the Distriet
Court reversed the Board of LawliGesmiswtoness, and the appeal

here is taken by Banzhaf from the order of the Distriet Court.
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Under the Wyoming Constitution certain state of-
ficials constitute the Board of Land Commissioners and have
the power to lease state lands. The statute oconcerning the
leasing of state lands providee that any party aggrieved by
the decision of the board may have an appeal to the District
Court, and upon the appeal the contest proceeding "shall stand
%0 be heard and for trial de movo, by said oourt®.

Io ¥iller v. Hurley, 368 F. &38, the c¢ourt said as
follows:

"In the former decisions of thie court above

set forth, it has been held that the dimcretion of

the land board is a subetantial thing, and cannot

be interfered with by the ocourt, except in easc of

fraud or grave abuse, recnlt:zg in manifest

or injustice. TYet if appell s contention were

upheld, it would be neecessary to hold that the

discretion of the land boasrd, conferred on it by

the Constitution and statutes of thie state, and

heretofore recognized by the deoisions of thia court,

18 completely wiped out by an appesl. ¥We cannot

concur in such contentions, but hold that that

Shapwntdancghould be cantrelling exocept in the

case of sn 1llegal exercise thﬂrcei or in ease

of fraud or grave abuee of such disuretinn.

The oase which we consider to have almost the same
factual situation as the case here involved is the recent case
of California Co. v. State Oil & Gas Board, 27 So.3d4 542 (¥iss.).
This was an appeal to the Supreme Jourt of Hississippl from a
final judgument of the Gircuit Court of Adame Couniy, Kississippl,
which bad dismissed an appeal taken by the California Compsny
from ap order of the Stste 0il & Gas Board. The order had granted
to T. F. Hodge, the appellee, an exception %o the general rule
concerning the spacing of oil wells, thzeh»tas the same type of
order as ia here involved. The {Jircult Court had dismiessed the
appeal on constitutiomal grounds and no opportunity was offered
the California Company to offer woof as to whether the 01l & Gas
Board should have passed such an order. The Kiseissippl Statute

at Seotion 8138, Code 1842, prevides fthat suyone "being a pariy
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to such petition may appeal from the decision of the bomrd within
ten daye from the date of the rendition of the decision to the
circuit court of Hinde county, or of the county in which the
petiticner is engaged in business or drilling operations . . . .
...and the matter shall be tried de novo by the circuii court
and the clircult court shall bhave full authority to approve or
disapcrove the action of the board.?
The guestion raised here was that the requirement
that the matter be tried de novo wa® unconstitutional and veoid
because it undertoock to confer nomjudicial functionz upon the
circuilt court. It abould be noted here that the Hissiseippil
statute does not go as far as the Hew Hexlco statute, since it
gives the court authority to approve or disapmrove woile owr
statute gives the court autaority to modify, or in fact to enter
any order in lieu of the commission’s order which the court deeus
to be proper. The iississippl court called attention to the fact
that the provision of the Hississippi statute for a de novo itrial
was incomsistient with the provision authorizimg the court %o
spprove or disapprove the aoction of the board. Wo such incon-
slistency appears to exist under the FHew Hexico statutse. The
Kissiseippl court found it possible under their statute "to hold
the de nove provision unconstitutional but to sustain the power
of the court {0 tapprove or Gisaprrove' the action of the bogrd".
In 80 doing the court had thig to say:
“The deoision of the foregoing guestions is found to involve
.. the question {1) of whether or mot a trial de nmovo
in the Circuit Court in the lgstant case would
permit the Circuit Court to substitute ite own
findinge and judgment for that of the Stabe Oil
and Ozs Board om a purely leglislatlve or adminis-
trative matter, and, (3) if so, whether or not the
right of appeal should nevertheless be preserved
by striking down the mrovision for a trial de novo

and retaining the power of the Ulrcuii Court to
merely aporove of disapprove the action of the



State 0i1 and Gas Board, upon the theory that
to permit sald Court om a trial de nove to
substitute its own ideas as o the proper
spacing of oil wells for those of this ad-
ministrative or legislative body is unconsti-
tutional, while the mere right to approve or
disapprove 1is action is &2 valid exercige of
judicial power on & hearing as to whether or
not the deeision of 9aid Board in that regard
is supported by substantial evidence, 1is
arbitrary or capriolous, dDeyond the power of
the Board to make, or viglates some constitutional
right of the complaining party.

"%¥e are unable to say that except for the pro~-
vision granting a trial de novo the Legislat

would not have given the right of appeal at ¢

from any action of the 01l and Gas Board. I3

has made rovision for appeals in many ingtanoces
from the declsions of adminletrative boards core-
ated by atatute in this State without reguiring

that the testiimony taken bvefore such boards be
reduosd to writing for such purpose. But it is
unnecessary that we shall here digress to illustrate.

*The Legislature itself had the right in the first
instance to presoribe the general rule and regula-
tion as %o the specing of ¢il and gas wells and to
provide for exceptions thereto under givem circum-
stances, and it had the right to delegate this legis-
lative pover to & special administrative agency, com-
posed of the State 01l and Gas Supsrvisor, who is

to be a ocompetent petroleum englneer or geologist with
at least five years sxperience im the development and
produetion of oil and gas, and therefore presumed to
have expsrt knowledge as to the proper rules and
regulations for the spacing of oll and gas wells,and
also the Governor, Attorney Gemeral, and State Land
Commissioner, as it has done by Seotion 5 of Chapter
117, Laws of 1932, now Seoction 6136, Code 1943. Aind
1t e to be concedsd that in adopting suoh general
rule and regulation, the 01l and Gas Boaré was acting
in a legislative capscity; and we are of the opinion
that in granting the excepiion involved in the in-
stant case to %the said general rule and regulation
the salid Board wae likewise acting in at leaat a

quasi legislative capacity. In order that any hearing
ahall bDe judicial in oharacter, it mmst procesd upon
past or present facts as such, which are of such na-
ture that a judicial trial tribunal may find thst they
do or do not exist, while in making these conserwstion
rules and the exceptions thereto the larger gquestion
is one of state poliey. So that what iz to he made of
the faots depends upon thelr bearisg upon g legislative
policy for which persons of special training and speo-
i1al responsivility have been sliected.

There appeared to be little doubt in the minde of the
Misslseippi court, and there is little doubt in ocurs, that 1if
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the Legislature had sesn £it it would have adepted this genexal
epaciag rile and regulation and comld aleso haw heurd testixony
a8 tc shather axoeptions shounld Be provided for, z2nd the faok
that it may have canduotad such & hearing would mot have Tendered
its sotion judiocizl, The mm:;s oourt comcluded $hatt

mdzuutha:htu
erab

otat od _
Mmﬁ% tmm, the Wt ::m would
be vithout conetitwtiomsl yower en appesl $o eub-
stitute Mm own am:&a as $q =hal avre o1
sonservation mensures for that of the e 08

and Gas board, an s legislative or m&sﬁnﬂu
guestion, since the separation of srxecutive, &o-
1&“«%&3&1“%&9 # & 8 & ¥ 3

In view of the presumption of walidity of statutbes,
the Hissiseip:4 cgurt Rald that the swthorisy of she court to
aprrove or disapoveve the setion of the mfsmmm by

'xms e syt thes Debsl? to

hsst m&yn et be

mwarmm uiﬁenefm
agen sappoxd suboizntial w!dm
e p&gt . of the

arbitrary or &a beyond the
Eonrd to m:, £ ﬂ# 1 1#&1
m ‘9! ‘ w v * 4 & x ¥ ;

The scourt further Reld Yhat (n determining these
questions the cirouid court would Be aseting jfudielally and S0
that end it might Desr evidenee te the extent of deforsining
what state of faoks the sdeinistyative body acted en. ©Bwh $he
ocourt speaifioally limited the evidenve whieh mighd be ifotro-
duoed by sayingt 4

“ut S0 m 28 appellant S0 vessnt tt
Siroutt Couyt ¢ dAF m of sane
based : ¢ nerel) *lla& h bo~
S0 g vheeni s S e UL 1
trative body hod baspd its declsion on mmm
ovidenoe, Bad acted ar¥bitvarily or mdmh
unul i&  Jover, et ﬁahtﬁ sSome

w ta mﬁ a trial de m i;%&l Cireniy;

* 1



Court on a legislative or administirative

decision of the State 0il and Gas Board,within

the common acceptance of the term 'tried de novo!
would permit a perty to withhold entirely any show-
ing of bis facts, ss he contends them to be, from
the original board composed of experts and of those
charged with the responsibllity of a2 great mublic
polioy of the State, and wait until on appeal when
he will make his full disclosure for the first

time before nonexperts in that field to determine as
to the proper spacing of oll and gas wells. In such
case the Court would be departing from its proper
judicial function into the realm of things sbout
which it has no such knowledge as would form the
bagis for intelligent aoction.®

After disposing of the decisione of the Texas Courts,
as not applicable to the Hississippl statnute because based upon a
statute providing for an independemt action rather than an appeal,
the opinion as & part of its conclusion recites:

*Therefore, the only sound, prscticable or work-
able rule thai can be announced by the Court is to
hold that when the appsal is from either a general
rule and regulation or from an exceptiom granted
thereto, the Court to which the apreal 1g taken
shall only inguire into whether or not the same is
reasonable and proper according to the facts disclosed
before the Board, that is to say, whether or not its
decision is supported by subsztantial evidence or is
arbitrary or capricious, or beyond the power of the
Board to make, or whether it vlolzteg any consitutional
rizht of the complaining party.®

The concurring opinlon of Justice Griffith considers
the question of the power of the Court and of the type of evi-
dence which may be presented, concluding asz follows:

*The result is the conclusion that the legisla-~
ture could net confer upon either of the said judioial
courts the original authority in either respect above
mentkoned, and since it could not do so directly, it
could not do s0 by the indirect device of a trial de
novo on appeal; and thus there is the further result
that all the authority whiech could be conferred on
$he courts would be of a review to determine whether
the 0il and Gas Board in its order acted within the
authority conferred em it by statute, and if so, then
whether in making ite order 1t did so upon faots
substantially sufficlent to sustain 1is action.

*The essential nature of suth a review is such
that it must be of what the Board had before 1%t st
the time 1t made its order. It would be an incon-
gruity as remarksble to permit another and different

= 15w



record to be made up on appeal to the circuit
court as it would be to allow another and a

ifferent record $o be presented to this Court
on an appeal to it. The gquestiom is, and nust
be, what did the 01l and (as Board have before it
and all thie the majority opinlon has well and
sufficlently pointed oud.

2

"But what the 011l and Gas Board had before
it 1s best and most dependably shown by a certi-
fied transcript made vy & competent person in
preclse duplication of what was there heard and
what there trapspired. If is an incomgruity in
merely another pbese which omits such a trans-
eript, and thereafter would call witnesses to
rrove whet was heard by amd what transpired
before the Board, 28 is allowed to be doue by

te revereal in this case...”

It appesrs to us that these cases, particularly the
last one, which involved an appeal fras a board similar to
our 01l Conserwvstion Commission, clearly reflect that the most
recent decisions leave to the adainistrative bodies the dis-
oretion which has been given them by the Legislature, and that
the ocourts confine themselves solely to the question of whether
there is substantial evidence in the record before the Commission
on which the Commission's decision can be based, or, in other
words, whether the administrative body acted arbitrarily. It
further appears that since this substantial evidence rule ig the
basis for the extent of review, the transcript of evidence before
the Commission 1s the only evldence which cau ligically be

considsred.

Yew ¥exico Law Concerning Apresls and Reviews

Of Orders Of Adminigirative Bodies

¥e come mow t0 the Kew Hexlco law concerning appeals
from reviews or orders from administrative bodles, which we cop-
gider to bear out our position s8 to the power of this court te
Teview a decision of the (il Conservation Commission. As has

18-



herstofore been stated, the pertinent provision of the Consti-
tution of New Mexico is contained in Bection 1 Article III and

is as follows:

"The powers of the govermment of thig state are
divided into three diat?nat departments, the legis-
lative, executive, and jundicial, and no person or
collection of persons charged with the exercise of
powers properly belonging to one of these departments,
ghall exercise any powers properly belonging to either
of the others, except as in this comstitution other-
wise expressly directed or permitted.®

Until rather recent years, the cases in New iexico
concerning the powers of the courts to review decisions of
adminietrative bodies have been confined primarily to appeals
from the action of the stste Corporation Commission. The Con-
ptitution of Hew lexico is unigue in that it containe the
provision for the powers of the Corporation Commission and
further provides for removal of matters covered by the consti-~
tutional provision to the Supreme Court of Hew Hexico, and:

*In the event of such removal by the company,
corporation or common carrier, or other party to
such nearing the Supreme Gauti may, upon application
in its discretion, or of its own motion, require or
authorize additional evidence to be taken in auch
cauee; but in the event of removal by the commisaion,
upon failure of the company, corporstion, or common
carrier, no additional evidence shall be allowed....

*. ... the said cour shall have the power and

it shall be its duty to decide such cases on their

merits, and carry imto effect ite judgments, orders,

and decrees made in such cases, by fine, forfeiture,
mandamus, injunciion and comtempt or other appro-
rriate proceedings.”

{Article II Section 7 Constitution of Hew Hexico)

As the functions and dutlies of the Corporation Com-
mission have grown, it has become neceseary to enzct a statute
supplementing the Constitution, which rrovidee in effeot that a

motor carrier being dissatisfied with an order of the Commission,



which order is not removable directly to the urreme Jowrt under
the constitutional rrovisions, may!

"lommence an aotion Lo the district court for Santa

Fe County against the Joomiesion sz defendant, &

vacate and set sslide suoch order or Mmim&im,

on the ground thet it is unlawful or wiressonable,

In sny sueh rroceeding the court may grant relief

by isjunction, vandamus or other extraordioary

-2 =1 L PP

“he statute further provides that:

*IThe sane ahall be tried and detersined as othey
eivil notione witheut 3 jury.?

(Zew Wexico “tatutes 14l Annotsted S58.1383)

It should be borne in mind thut sone of the onses
cited nre under the coustitutional rrovieion, and sowe nre under
the statutery rrovisiom.

The first cuse in llew exloo zp sars $0 be “ewsrd v,
D, & R, 3. 17 5. ¥, 857, which was » ITooceeding under the condl-
tutional rrovislion, moving direotly from the Commission to the
s“uaprems Jourt., In thies oszee the matter was removed by the
Commisaion when the carrier refused to oouply with the order,and
the oourt refused to allow additionnl evidenoe under the Consti-
tutional mrovision. The sttarney Jemeral took the rosition that
the “urrese Uourt bad a right to form ite independent judiment
in the matter uns was not coufined to a consideration of the
responableness and lewfulness of the order of the Commisaton.

‘e based his position upon $he languaze in the statute quoted auove

that the court shall have “the power and it sball be its duty to
decide such onges uron their aerits”™, The Jusreme Jourt had this
to sayt

*dow AT the contentlon lg sound then the
rrovision just guoted inwesie this court =ith
leziclative power %o fiX wates., There i¢ no
doubt but that the ceople 0f the state, by cop-
etitutional rrovision could oonfer suchk rower
uron the judges of the ‘upreme Jourt. If they saw

-l 8w



1% they micht oosbine all the izaw of gcvmmt

in one departzent, but suoh seb

in 2000rd with the settled policy of the natas

of the Unlon, whers it hue beer the gtudied pur~

poee 0, 80 far 20 passible, Yeer sevarste the

threse ;rea% deparimzents, and we shoald aot so con-

atrue the rrovision a8 ccaferrin: lezislative vower
uron this bedy, unless awgenaa to do so Ly cleaw

207 unaiotakabie lansuage.

The oourt held that the only thing to be decided uron
the sppeal by the Comuipsion was the ressonsbleness and lawfule
nese of tie order, and they voncluded that if the court finds
the order reasonuble and lawful it enters s Jjudgment 0 thet
effeoct, but 1f it finds it unlaeful and unreas
to enforce 1L sand the date Covporsiion Coamission way proceed

onoble, it rofuses

$0 fora » new order under its rule.

ihis mroposition wae further discussed in eabewgy v,
<aton :ublie jerwiee Jo., ¥ 5.4, BO} 8 7.3d 100, in whioh the
petitioner had removed 2 matter before the Corporation Jommission
direotly to the ‘urreme lourt, and the Jorporation “omminsion
filed = =o0bion to dipaiss, 7The fnols »f the oame ure not ~articu-
larly pertinent t¢ the present -ueation, but sone of the lansuage
of the couxt indicatas the moeltion which i1t was sulek to $: ke
in these a2tters, #e guote from thea ouzpe e follows!

*The nreceediny of rexoval iz not for the

revisw of judioiznl setlion by the coamission,

it 1o to test the rengomableness and lawful-

neps of itn ordera. The fusotion of the

oomission iz leclslative] thatl of the court,

judicial. The comnissiom ia not siven power

to snforoe any oxrder; it Leins marely o retee

making or rule~making body, Mw what, if

there wers no commiassion, the L&;“iamatme

slone m}.e.i 4s, The oourt, on the ather hand,

can muave 0o rate ax rule, aiz&aa 1t lscke the

lecdelative power.®

rerhaps the most sosplete dissugsicn of the sattex
arose ia ine coge of ‘arris v. State Corporation Comission 40

Rote SBay A2o F. L4, 323, which wa8 za nppeal under the statute

e ] e



$0 the distriet court of santa Fe County., The cerrier had been
granted a cersifioste und another carrier, sdveraely affected,
aprealed to the dlatriet court. The aprenl to the diptriot court
wae taken by way of a complaint filed by the protestant. 4t the
trisl, the plaintiff, instesd of introducing the record of the
hearing before the Jommission, introduced new evidenoe by way

of testimony of seven witnesses, Uoon oconclusion of the evi-
Asnoe the oourt mpde meny findinge contrary $o those of the
Cemmission and oconcluded, as = matter of lew, that the action

of the Jomaission weas unlawful and unressonsble. The firet
nusetion dissuseed was the scone of judleinl review rrovided

for in the statute. The court ppee into o wather

exhrnailve
review of the ilew Fexico suthorities nnd discusses severzl low
review articles conoerains the gubjeot. Fome of its ooncluding
remarire nre as followsi

Ponen ouwr Lezislature enmoted Ch., 154,
L. 1333, it deciared it® purpose and pelioy to
confer upon the “ommission the power snd suthority
to make it 138 duty to eupervise and regulsate the
transportation of persone and propsriy oy soter
vehiole for bire upon the yublic highways of this
state and to relieve the undue surdens on the high-
ways, and to protect the safety, and welfsre ef
the travelline =n4 shippins pubiic md to rreserve,
foster and reyulate transportation and permit the
co-ordination of transpertation faclllities... . ....

" tpunsel foy Appellees gontends that 4in the
renovel of a osuse pending belfore the Commiseiom
under e, 51, ebe. of the Agt, the trizl before
the Listrict Gourt is a trial de movo., Thiz view
%’::s repelled dlstinotly by shat we eald in the “eward
% Bos v s 600

“Tyen where statutes of other stotea have
said that upon judioial review of administrative o
legpislative note the trial shall be de nowo, some
ccurts have held such (roviaion mmmntz%imi
others hold that tie de novo provieslon is !imm&
to the azeartaimment by the oort of whelheor
ne jurisdictionsl fsete exlst and whether there
nad Deen due process, and whether the Commiselon
had kept within its lawful sathority.

w2 pen



*That ~ueation of conetitutional righe
and 7ower raulsed by sdministrasive sotion must
be tried ce novo 80 that the sourt mey resch
its own inderendent judsment om the foota =nd
the law without belng bound by the rule of
adueinistrative finality of the facts snd that
additionsl evidenos may Ye inbtroduced eo that
these guzations of oonstitutional rizht ond
rower need not be declided of the administrative
record alons, may be coaceded.”

"o hold that the ulstrict dourd erred in
receiving and consldering testimony olber then
hat which had b&m sroduosd at the henring before
the Comatssion.®

The wmozt revsnt come on this subject is Yow Mexioco
Transrortation Jo,, Ine, v.itate Corporation Cosmiezion, 51
B, ¥, &3¥; 178 F, &d 580, in which the Commission affirned the
position taken in Haprie v. Ctate Uorporation Comminmston, suprs,
and refused to diaturh an order of the “taie Cormoretinn Come
missiou. The Jourt sald:

‘ “?ﬁl&@u&n; the rulse tihere amnounced,

fﬁﬁiﬁﬁ%ﬁ ﬁ.‘%a* g a?ﬁ?; :g «fﬁiﬁi&iﬁﬁ‘xg

Zractiag these certiliostes wap either unlawful

or maamihis, It 12 nat sufficlient that =e

mizht have reached 2 different ccnclusion.”

inle matter has =120 been discussed in gensral in
cases arising oul of the sufovemsent of the lizuor 1nwe of
Few Hexloo LY the Buresu of Sevemie. (ur atatutes ~uilorisze
the Commisaioner of Hevemue to establish a Division of Liguox
Contrel and to appoint a chiefl of this divielon o ~d=inister
the posers sad dublies of i,

{tew wexieo Htatutes L34l Annotated, SleB0l to S1l-525)

Among the powarz siven to the Divizlion of Limwor Jon-
trol is the rower to isaue, Tevoke, e:nosl or suarend licenses.

There are different appeal rovisionz from orders
referring to the issuance of licenses and those referring to
exnceliation or revocation of llosnaes., 'Tas provicions roistive

to appeal of orders conoerming isousnes of liveases are found ia

~d e



Seotion 8l=518 of Yew isxive Uatutes 1941 nzototed. Thls seo-
$ion originally srovided as followm:

Any person, firmm or corporntion soerieved
by any decision made by the ehief of division
a# Lo the issunnce or refusal to isgue any such
additionzl ilcense may avpesl therefrom to the
dletrict court of !znta Fe Teunty, ﬁiaﬁuﬁ &
etition therefor in said court wit thir
31} days from the date of the dselsion of the
chiaf of division, and a hesrin: on the matter
way be and fu the dieiriet court. Irovided,
howsver, that the declelon of the chief of
division ghell contiaue in full force and
effect, rending a reoversal or modifiontiop
thereof by the distriot court.®

in 1945 she provision was suended by adding tne wurds
*enich heerings shall e Jde pows®,

The gectlion of the statubte doalin: vith revoocsiion snd
suspencsion of licenpen, and cppewls from such orders, iz “eotion
El=050, Few vexlco [Patutes 1341 innotated, which rovides,wwong
other t ir-3, thet;

Ihe setier on apreal shall b2 hoard by the
Judpe of ald court without & 3&1{» zad such court
shall haar sush zppeal ot $the sar iast pobelinle
tize pranting the matter of the apreal a rreference
on the dooket. The judge, for goo! csuss shosn
may reocive evidenoe in auch procesdings in ckide
tinn %o fhat apcesarin: 1. the record of hearing and
suall set aside and vold any ovder or findins whiah
is not suztalned by, or has been overcome by, uube
stanticl, competent, relew ot and oredivie cvidenge,?

This seotion of the statute has not bLesn smended %0 proe
vide for = 4€ novo hearing,

in the oase f Flosek v. Luream of ‘evenve, 44 4.5, 1943
100 ke wd 350, an apreal was $ukec under the ssotion relating to
oznoeiiation of a liguor liczuse, -eobion S1.308 Jew Yenieo “tatutes
1541 sanotagted. ‘ome queniion e s3ised as ©o the vonstitutionality
of the licuor control sct, Lub She court did not vame won that

cqusstion. It 414, however, have tihls fo goyi



fimsuming the constitutionnlity of see.
1303, 1t 414 aot undertske to vest in the
distriot court the administrative funetion of
determining whether or nct the permit should be
eranted. 1t gave the oourts autbority only to
dotermice whether upon the faots and law, the
action of the Lommissiomer iz enpoellins the
iiocence was based upon = erroYr of law or was
unsugported by substantial evidence or cleavly
arodlizary or capricious. lha-ilng ‘zoducts o,
v. .lair, S71 L.5, 479, 46 8, Ot. 544, 70 L. B
ioet); otherwise 4t would b2 8 delemtiion of
sdministrative suthority to the district court
ia viclation of ihe -pastituticon. Uradley v.
Texas .Aouor “entrol Sourd, Tex. Clv. aApn.,
208 . 8, 34 300 “tate v. enl Lorihera Ty,
Go., A3G uinn. BT, 153 Z.%. 347, Aan. Cas, 18078,

ichile

“The Hew . sxico Licuor Uantrol aot s mn
ax roigse of the police powser of the atotae, 7
tig welfare &%Eﬂi pescs  temporsanesz o safedy
of its ceople. It preserives the terme and
conditions upon whiosh lLioenses shall be isoued
and fthe grounds z2ad vrocedure for thelr ocencalla-
tion; =211 of meick are made purely adsialstrotive.®

Arcarentliy the guestion wes not raisad ip this case »a
to the iniroduetion of new eviisnoe.

comever, in the case of Chiordi v. Jerniponn 48 4,3, Judy
128 +, Jd 240 this ammo siatute wos under conalderstion. 2{f%ex
reavpention of his license, a licensee zpresled 4o the district
oourt of —anta Fe Jounty. In dlsoussing the authority or juris-
diction of the distriot sourt, the Jurreme Jourt had thie $0 eay:

%o rrovieion 1s made on apveal for = trial
Ag 1ove, aud Jury trlagls cxe specilicul.y excluded,
It 1 (rovided that the julge for wood onuse shown
may veocive ndditiomal sviionse. it is obvious
that he muat raview the evidence taken in the
hesria, vofpre the . hief of tivision. 48 the
trial is not de novo the Chief of Tdviaton's
decizion o tug factn wust Le Toviowsd =@ "o Lorpd
it, sad 1% could not be AT zdditlional evidence ma
sutiorlzged wpon the guesilion of whetiuox sprieiles
was the rariy in iatercet., 1% 1o our comclusiom
thet toe new ovidenps which say Le ndultted vust
be confined $o russtiions ol whether the Chief of
sivision acted Iraudulently, omoricliously or
arvitrarily in rendering hig decision. Ha-llng
croducts o, v Hislr, swws; floeow v, ourenn of
reveoue. surza; Texzs Limuer Control “onvd v, Tioyd,
sULrs.

"‘**’3"



*The rroceedinze before tha Chief of iviasiom
waile quasl judiolal, were essentially sdninistrative.
The ~ucetions befors the district ocourt and here
are cuestions of law. Thay are, whether be soted
froudulently, nrbitrarily or ssxricloualy in making
his order, znd, sheiher such order wmg supported
by substantisl evidenee, and zenerally, whether
the Chief of Uivieion acted within the scone of
the suthority confarre’ Ly the limgor gontrol aet,®
It zhould e noted that poma of the conclusions apreay
here to e bomed uron the Toot tiat thers i3 no 2rovizion for a
trizl de rnove under thin sectinn of tha stetute.
it may have veen thig lansuege whish vomrted the
Lezinisture of 1345 to insert in Sestlon Al-51¢ Zew “exice
Ltatutes 141 annototed, which 13 the seotion danlins »ith
agveale refusing ¥o ieeue ligenses, the de nowo wrovinlion, is
has been notad ohove, however, this rravizion wae not inserted
in Jegtion €1-A08,
Irs $he retent osase of Yarb®owh v. ¥ontoya, 214 P, 24
78, the surprens Jourt of Mew Yexico was ealied uron to pess upom
he effect »f tha fnzertion of the deo nown rrovietion in Seotion
Bil=£18, Hew Hexico dtatutes 194l Annotated. 48 #ill be reonlied
this de novo rovislion wmas inserted after tne Flosek and Uhiordi
onses wore declded. The Court aocin oslled attentiocn o the fact
that the hief of the Liguow Uivielon is given wide adsinietraiive
judgment and disoretion with resreet L0 new Lioensee, and tiat itae
statute does not rrovide for fowmsl hearing . nod there ie 6O Low
quireszent thst he may only consider evidenge that would be
adsizssicle io 2 court heardng. Ghere lg lizewise no limitetion
upon evidense before the ULl Conservetion .ommission. The vourt,
in coacludin: $nat ithe de aovo provisico 4oes not guange the
fundamental —racozition of lizmitation of judiolal reviow, had

this to day:



U are further occomitted to the doptrins
shat tm courde way not overrule the sote of
gdministrative officers on satters committed to
shis digeretion unlees thelr aotions are unlawful,
unreceonnble, mitru;, caprisious, or not
supportsd by evidsnoe.

The ‘ourt saisc furiher:

“The apcilcant says this ruie no lonser
sbtaine sinve the wrovision far 2 hearing de nove
vas written iuto the liguor law in 148, A guf
ficlient nrnawer %o this contention is found in
Floeck caese. supra, wiaers in mpeaking of the
roners of the pistrict Court om srrexl untier the
1937 ligucr act, we ssid: ‘imguming the constitue
tionality of gea, 1303, 1t did not undertate to
vast 1o the districe aauﬂ the sduinistrative
funotion of determining whether or not the rarmid
shouid bs graated. It gave the gourt autbarity
only to deterzins whether upon the foobts snd law,
the sotien of the Cormissioner in cancelling the'
liamc was based unon oh erroy of lsw or wes

upoorted by subgtantial evidenoe or elegriy
grm rary or eaprigious (Fa=Zinr Yroduots 7o. W.
fl‘&.u N?}. % 3 é‘?ﬁ, % e m 5‘%‘% 7@ gl‘b gﬁiq
Lves), otherwise it would be a éalwﬁtim of
adninistrative m.tmﬁty to the éi@tritﬁ aourk
in viclation of the Jonstitution.!

“SGee also the oase :;i‘ Harris t, Ainte TormPue

%

tion coemisedsn, 48 . . 3BZ, L0 . 24 483

It is true that the piatutes for appesi fros orders of
the Commissioner of rublic izade, Dedtion B-887 few exlos
statutes, 1341 sanotated, vrovide for trinle de nove, but =8
fiad no cases in whileh the quesiion of eMtent of review was
raisned.

s G
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Gased upon the declsionz and suithorities olied, 1t
ig the poelticn of i=xaa ‘acifie dosl ~nd Gil Jomreny that the
nature sand scope of the review oy this Jourt of orders of the
0Ll Conservation Uamaission, iscludies tze suestion of whel
evidenos way ke presented, is lisited as follows:

i. in wiew of the syparent attespt to delegate nove
judieisl funotiems so this Jourt, the roview proviziosas of the
statute sre unconstitutional uniens 1izited by tha Jourt to the
affivming or vacstins of the crder of the Joumisalom.

. Ihis Court iz linlted upon review to 3 determina-
tion of whether the netion of the Commispion wes uneuprorted by
substantisl seidencg or ore elenrly srbiirsry or eaprisimg,

I, in making this detareinstion this Court cannot
rae8 upon the Lomaisaionts setlon unlees 1t liwits ifnelf %o

the trasescript of svidenecs before e Commlssion.

Respeetfully submitted,

ATUTOD, MALONE & CIMPBELL

By

izt éj‘;z i, . ;im!} ﬁ‘:f ;i

fttorneys for Protestent,
Texes Peeiflc Coel & en
c%.?ﬁny"
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ATWOOD. MALONE & CAMPBELL
LAWYERS

JEFF D. ATWOOD
ROSS L. MALONE, JR.
JACK M. CAMPBELL

.\

e . - - J. P, WHITE BUILDING
¢ . a 4 - - RosweLL. NEw MEXico

Homn, George T, Harris

Judge of the Fifth Judiels) Distriet
Court FRouse

Roswell, Fev ¥exico

Re: Cause Ho. SM8Y « Lea County
Desr Judge Harris:

This cese, whiech 1» now pending in the Distrlet Court of
lLea County, is ana a2l froe an ordey of the 011 Conservation
Mum of Kew Kex.tae danying the epplicetiom of iversda
Petroleus Corporstion for S0«aere well specing in the Begley
erez of lee County. It ig the first appeel in the Mﬂm of
few Haxleo froxr an order of the 01) Conservation Cormission.

The sppeal was telen by Arnerade Petrolew Corporation
snd the defendents in the appesl] sre Texes Faelfie Cosl and 041
Company and the rembers of 04] Conservetion Commission of
Kew ¥Mexico., OCur firm represents Texss Feeclfie Cosl end 01l

Company.

¥e bellieve that & pretrisl conference will be of materw
131 assistence in conrection with the further handling of the
ingsmuch as this 1is the first proceeding of its kind to e
hendled in the courts of New Mexies. In addition, it should be
possible to simplify the proof snd elsrify the i.ssmt which will
be pressnted in court., It is, therefore, requested that this
ccse be set down for prretriel Wem at the earliest date
eonvenient to the court for the purpose of ma:mozrf.ag the fol-
lowing mstters, in sddition %o any others that counsel for op-

posing partiu may suggest.

1. The nature and scope of the reviev by this court of
the order appesaled from mmamg the guestion of wvhat evidenece
ray be presented when tﬁo erpeel 1is heard,

2o The issues anmd legsl questions which are presented by
the g;t.-ttim for reviev and the responsive pleadinge flled by the
daferdants,

3+ The mzttere in lesue which are edmitted by both sidaes
and as to which proof can bDe elininated,
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Hom. George I. Herris
April %, 19%

L, Ths matter of ths tran mgtm the 011 Consarvation
CMissim snd 1%ts stetus in the ap?

Ye sre confident that there will be afditional matiers
viich other comnssl will went te suggest for determinstion st the
pretrial conference,

It coeurs to us thet it night e desiresble te hold this
eonferenes ir Roswell. The fire of Hervey, Dow & Himkle is one
of those senting m; Petrolews cerym-uum; In sdditionm,
Hesars, Seth and omery of Bante Fe are repressnting iveresda,
Don G, BcCormick and Goo rge Sreher sre sttorneys for the 911 Cone
servation Commission in the matter. In additiom,
rraahathtunmemrtmthvﬂlmﬁmwper ttis

ths pretrial apd the trisl, It would probedly e more Mnt
for all concerned te hold the eonferance inm mn%.u well as

e

, I;vguug bnfm sceormndations for out of state cttorneys
Respeetfully yours,
ATWOUD, MALOBEE & CiMPBELL
Bys Jack M. Cempbell
JHC1 Bk

cot KFervey, Dow & Hinkle
Seth & MHontgomery
Dom; G. MeCormick
George A. Grabsm ‘/
Amerads Fetrolewm Corperation
Loin8 Paelfie Conl and 011 Compeny



JEFF D. ATWOOD
ROSS L.MALONE,JR.
JACK M, CAMPBELL

ATWOOD, MALONE & CAMPBELI!.
LAWYERS

J.P.WHITE BUILDING

ROSWELL,NEW MEXICO

May 23, 1950

Mr. George fGraham,
Commissioner Public Lands
Santa Fe, New Mexico

Dear George:

As you know, the pretrial conference on the
Amerada appeal is set for May 29 at 9 o'clock A.M. in
the District Court of Roswell. We presume you will be
here and that you will have with you the complete trans-
cript of proceedings before the commission.

Very truly yours,

00D, MALONE & CAMPBELL

N

/\@LW\.

JMC:hl \/

cc: Mr., R. R. Spurrier,
Director of 0il Conservation Commission
Santa Fe, New ilfexico



IE THE DISTRICT COURT OF LEA COUNTY
BTATE OF KEVW MEXICO

IR THE MATTER OF THE PETITION OF
AMERADA PETROLEUM CORPORATION FOR
REVIEW AND APPEAL OF PROCEEDIRG

COMMISSION OP THE STATE OF NEW

)
BEFORE THE OIL CONSERVATION g Case %o, __ 8485
}

MEXICO IN CASE NO. 191

TOs

Dow & Hinkle
i FKew Mgxico

Seth & Montgomery
Senta Fe, New Mextco

Harry D. Page

Booth Kellough
TE!“, Cklahoma

Attorneys for petitiomer, Amersde Petrolsum Corporation, and

Joe L. Hartinesz, Attorney General
Sants Pe, Hew Mexico

Phillip Dunleavy, Assistsnt Attorney Cenersl
Santa Fe, Few Mexico

Don G. MeCormieck, Speelsl Assistant isttorney General
Carlsbad, New Mexico

George L., Greham, Specisl Assistant Attorney General
Sante Fe, Yew Fexieco

Attorneys for 01l Conservation Commission of New Mexleo, and

Ealm & cwphll
Eosv ] exico

Eugene T, Adair
Fort Worth, Texss

Attorneys for Texas Pacific Comdl & 011 Compeny.



Please teke notice that at the reguest of Texss Pecific
Coal & 011 Compeny I have eppointed the hour of 9:100 o'eclock s.m,
on the 29th day of May, 1950, for s pretrisl conference in the
above entitled ecause in my chembers st the Cowt House, Roswell,
Hew Hexieco, pursuant to the provisions of Rule 16 of the Rules
of the Distriet Couwrts of the State of Hew Mexleo,

The purpose of said pretrisl eonference iz for the cone
slderation of the following matters:

1. 7The nsture and secope of the review by this court of
the order appesled from, including the guestion of what evidence
rgy be presented when the gppesl is heard,

2. The issues and legal questions which are presented by
the petition for review end the responsive pleadings filed by the
defendants,

3. The matters in issue vhieh are admitted by bhoth sides
and as to whieh proof csan be eliminated,

%, The matter of the transcript from the hearing of the
01l Conservation Commission end Its status in the zppesl.

S« Sueh other matters as may ald in the disposition of
the action,

You ere requested by the Court to appesar at such time and
place for sald pretriazl econference. 044

DONE at Roswell, Wew Mexlco this~&£::;",éay of May, 1950,

s/ o

Tstriet Judge




IN THE DISTRICT COURT OF LEA COUNTY, NEW MEXICO

IN THE MATTER OF THE PETITION OF
MERADA PETROLEUM CORPORATION FOR |
EW AND APPEAL OF PROCEZDING ?
EFPORE THE OIL CONSERVATION COM-
SSION OF THE STATE OF NIW
[MEXICO IN CASE NO. 191 CASE NO. 8485

THE STATE OF NEW MEXICO v

103 THOMAS J. MABRY, Chairman,

GUY SHEPARD, Member, and

R. R. SPURR[ER, Secretary,

of the 0il “onservation Commission
of the State of New Mexico;

TEXAS PACIFIC COAL AND OIL COMPANY,
a foreign corporation,

GREETINGS

NOTICE i
You are hereby commanded to appear, in your official capaci-!
ty designated above; before the District Court of the Fifth Judicial
District of the State of New Mexico, Division No. 2, sitting within

and for the County of Lea at Lovington, New Mexico, that being the

]
H

county and place in which the petition for review herein is filed,

H?ithin thirty (30) days after service of this notice, then and there %
o answer the petition for review of the Amerada Petroleum Gorporatioﬂ,
Petitioner in the above cause.

Yqu are notified that unless you sc appear and answer; the
petitioner, Amerada Petré¢leum Corporation, will appeal to the court

for the relief demanded in its petition for review, which is marked

mExhibit A", attached hereto and made 2 part hereof to the same ex-~

tent as if set out in this notice.

WITKESS the Honorable G. T. Harris, District Judge of the
sald Fifth Judicial District Court, Division No. 2, of the State of
New Hexico; and the seal of the District Court of Lea County, New
Me:d.co; Division ’Ko.A 2; this Mday of MARGH ..., 1950

(SEAL) . -
W. M. Beauchamp, Clerk of ¢t
sald Distriet Court.

By,

Deputy




