BEFORE THE OIL CONSERVATION COMMISSION OF

THE STATE OF NEW MEXICO

IN THE MATTER OF THE APPLICATION OF CASE NO. 696

JAMES D. HANCOCK AND CO., LTD., FOR o e

AN ORDER REQUIRING RATABLE TAKE OF S Ry
GAS IN THE WEST KUTZ-PICTURED CLIFFS =7 ' ‘

POOL, SAN JUAN COUNTY, NEW MEXICO, OR 5
FOR PRORATION OF GAS PRODUCTION IN RPN

APPLICATION FOR REHEARING e NI

TO THE OIL CONSERVATION COMMISSION OF THE STATE OF NEW MEXICO:

Now comes Stanolind 01l and Gas Company and moves the 0il Conservation Commis-
sion for & rehearing of Case No. 696 for the following reasons:

1. On the 31st day of December, 195k, the Commission entered its Order No.
R-566 in said case, which order is dated December 23, 1954, and this application
is made within twenty days from and after the date said order was entered in the
records of the Commission.

2. Said Order No. R-566 establishes certasin rules and procedures for the al-
location of gas among the proration units in the West Kutz-Pictured Cliffs Gas
Pool, San Juan County, New Mexico.

3. Rule 6(A) of said Order No. R-566 provides in substance that a standard
gas proration unit in said Pool shall be approximately 160 acres and that a non-
standard proration unit may be formed after notice and hearing by the Commission
or under the provisions of paragraph (B) of said Rule 6. The rule further provides
that allowable production from any non-standard gas proration unit shell be in a
ratio which the area of the non-standard umit bears to a standard proration unit
of 160 acres.

4, Movant would show the Commission that no evidence was offered by any party
at any of the hearings of said case which showed, or tended to show, that the pro-
ration units in this Pool should be 160 acres; that, on the contrary, the only evi-
dence which was offered by any party on this .question as to the size which the pro-
ration unit should be was the evidence of Stanolind 0il andGas Company and Benson
and Montin to the effect that the proration units in this Pool should be approxi-
mately 320 acres; that under the state of the evidence in the record in this case,
the standard gas proration unit should therefore be fixed at approximately 320
acres.

5. In the event, upon rehearing as herein requested, the Commission should
determine that the standard proration unit should be 160 acres, then, and in such
event, movant requests that the Commission amend its Rule 6(B) so as specifically
to provide for non-standard proration units of a size greater than 160 acres, not
to exceed 325 acres, without notice and hearing, following the identical procedures



as therein prescribed for non-standard units of less than 158 acres.

WHEREFORE, Stanolind Oil and Gas Company prays that the Commission grant the
rehearing herein requested for the reasons hereinabove stated and, upon rehearing,
that standard proration units in the West Kutz-Pictured Cliffs Pool be fixed at
approximately 320 acres or, in the alternative, that the administrative procedure
provided for in said rules for mon-standard units of less than 158 acres be allowed
for non-standard units consisting of approximately 320 acres.

Regpectfully submitted,

STANOLIND OIL AND GAS COMPANY

James K. Smith
P. 0. Box 1410
Fort Worth, Texas



State of Nefr Mexico

First Pudicial Bistrict Conrt

. Asatec
,h(gnébelt»'[s c&tlm Telephone F E 4 - 6151
”Judge, Div. 3 Getober 3, 1955

Mr. Jason W. Kellahin
Attorney at lLaw

5,4% East 3an Frencisco
Santa Fe, New Mexico

Re: Stanolind 01l and Gas Company vs.
0il Counservation Commission, et al,
Noe l&909’ 3&!1 Juan Count}'o

Dear Jasont

I am enclosing a copy of recusal in
the above-antitled cause, in complisnce with the
request contained in your letter of September
29, 1955, for the convenience of attorneys in the
case, all of whom live in Santa Fe, and in order
that Judge Carmody may hear the motions and try
the case, thersby sav expense to the Court
fund .f San Juan County.

With best personal regards.,
Very truly yowrs,

OONCutht

Ce Co McCULLOH
CCMsvf District Judge
Enclo

cct Hon. David W, Carmody
Mr. Oliver Seth
Mr, Willard F. Kitts



September 29, 1955

Hon, Clyde C. !MeCulloh
Distriect Judge

San Juan County Courthouse
Aztec, New HMexico

Re: Stanolind 01l and 3as Company
v, 011 Conservation Commission, et al,.;
No. 4909, San Jusn County

Dear Judge HcCulloh:

I sam representing Western Development Company of
Delaware and Frontier Refining Company, defendants in the
above captioned case.

Due to the fact that all of the attorneys involved
in this mattar are located in 3ants Fe with the exception
of Texas sttorneys who are participating, I would like to
request that this matter be set for hearing in Santa Fe
rather than in Agtec, as a matter of convenience. I an-~
ticipate that there will be several motlions filed in this
case requiring laegal argument, and I would certainly think
& pre-trial conference essential before & final hearing
and would request sueh conference.

I discussed the matter of having the hearing in Santa
Fe with Qliver Seth, attorney for the plaintiff, end
Willard F, Kitts, attormy for defendant, 01l Conservation
Commission, and with their approvael contacted Judge Carmody
in connection with that proposal. Judge Carmody suggested
that 1f you were willing to recuse yourself, he would set
the matter for hwaring in Division 1, thereby avoiding
either the necessity of the Santa Fe attorneys going to
Agtec or your coming to Seantse Fe for at least several
hearings,

If you ere will to do this, it would certainly be
appreciated, and 1 belleve would result in a saving of time
and money and would expedite a finel dlaposition of the osse.

Yours very truly,
JUK:lm Jason W, Kellahin

cc: Hr. Oliver Seth
My, Willard P, Kitts



September 19, 1955

Mr. Ted Stockmar
Frontier Refining Company
Mile High Center
Denver, Colerado

Dear Mr. Stoelmar:

You Bave probably received notice by now of the sult
brought by Stanolind Oll and Gas Company against the 01l
Conservation Cormission seeking ocours review of Commiasion
Order No. R«566 and subsequent orders entered in Case No.
696. This 1s the order which established proration in
the West Kutz-Plctured Cliffs Gas Pool, San Juan County,
New Maxioco.

As attorney for Western Development Company, suc=
cessor to James D, Hancock end Company, Ltd., I will
participate in this case in support of the Commisaim.'s
order, and Willard P, Kitts and I will be working closely
together to defend the Commission's position.

Stanolind has named Frontler Refinlng Company as
defendant in the case elong with Western Development Conm-
psny. I would be happy to cooperate with you in any way
poasible in defending the Commission's order. The chief
object of attack by 8tanolind is the 150-~acre prorstion
unit, their contention being that the Commission should
have set the unit at 320 aores. If we can present a
united front, I think 1t would be helpful and I would be
glad to hear any suggestions you may have in this
conroetion, g

Yours very truly,

Jason W. Kellahin
JHK:1m
cet Mr, Willard F. Kitts



September 19, 1955

Mr., Willlam G, vebb

Turner, +“hits, Atwood, McLane & Francis
Merchantile Bank Bullding - 17th #loor
Dallas 1, Texas

Dear iir. Webn:

You have probably received notice by now of the suit
brought by wtanc.ind 011 and Gas Company against the Oil
Conservation Commission seeking court review of Commission
Crder No. =556 and subsequent orders sntered in Csss No.
425, This 1s the order which establlished proration in
the West ‘uty-rictured Cilffs Gas rocl, San Juan County,
New Mexico.

A8 attorney for Western Devesiopuent Company, suc-
cesgor to Jamss b, Hancock and company, Ltd., I will
participate in thia case in asupport of the Commissiontg
order, and Willara F. Kitts and I will be working closely
together to derfend the Cormission’s position,

Stenolind has named New Mexico Western U1l and Jus
Compeny &s defendant in the casc along with Westera Devel-
opment Company. I would bse happy t0 cooperate with you
in any way pcssible In defending the Commlasionts order.
The chiei object of attack by Stanolind i1a the 16C-acrs
proration unit, thelr contention bsing that tho Commlssion
should have se%t the unit at 320 acres. If we van present
a united Front, I think it would be helpful and I would
be glad to hear any suggestions you may have in this
connection.

Yours very truly.

Jagon W. Kellanin
JWK:1m
ce: ¥Mp, Willerd F., Kltts



Koveriber 25, 1355

Hon. David W, Carmody
District Judge

County Court House
Santea Fe, New Mexico

Re: 8tanolind 0ll and Gas Company
va. Rew Mexlico 011 Conservatlon Corualssion,
et al,, No. 1909, San Juan County,
New Mexico

Dear Judge Carmody:

I am enclosing a copy of a motion flled in behalf of
Western Development Company end Frontier Refining Company
in the sbove~captioned cese, New Mexico Western 0il and
Ges Company has also entered appearance and jolned in this
motion, all of ths three sbove companlea being defendants
in the case.

In this case, Distriet Judge C. C. %cCulloh hes re-
cused himself, and I understand the matter is now before
you. I would appreclate it if you could set this motion
for hearing at some ceconvenlent dete., A similar motion
has besn filed by the New Mexico 011 Conservation Cormis=-
sion, and Mr. Willsrd F., Kitts said thst he would send you
& copy of that motion.

Due to the complex nsture of this case, 1 belleve
that argument on these motions will take the better part
of a dsy.

Yours very truly,

Jagon W. Kellshin
JWK:11m
Enel, (1)

cec. JES ’ﬂillal‘d F. Kitts-_-
Mr. Oliver Seth
Mr. J. K. Smith
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OIL CONSERVATION COMMISSION
P. O. BOX 871

SANTA FE, NEW MEXICO

February 3, 1955

Mr. J. K. Smith, Attorney
Stanolind 011 & Gas Company
Box 1410

FT. WORTH, TEXAS

Dear Sir: RE: Rehear, Case

We attach a copy of the Commission's Order R-566-B granting
your company's application for rehearing in Case 696. This
will be advertised for March 17, 1955 (the day after the
regular March hearing).

Very truly yours,

We Be “‘CG"
Secretary-~Director
WBMnr .

cct Mr, Jason Kellahin, Attorney
Box 361
Santa Fe, N ¥
(For J. D. Hamcock, jr.)



OIL. CONSERVATION COMMISSION
P. O. BOX 871

SANTA FE, NEW MEXICO

April 26, 1955

¥r. Ted Stockmar

Frontier Refining Company

Mile High Center

DENVER COLORADO

Dear Sir:

e enclose a copy of Stanolind Oil & Gas Company's
application for rehearing in Case 696. The case

has been continued to May 3, and testimony will be
presented on that date.

I will appreciate your returning this copy at your
convenience, as it is a part of our case file.

Very truly yours,
We Be Macey

WBM:nr

Encl.



DOMESTIC BERVICE \_

Check the class of service desired ;

. WESTERN

INTERNATIONAL SERVICE

otherwise this messags willbe otherwise the message willbe
sent as a fullrate telegram seatat thefullrate
FULL RATE TELEGRAM S 1206 10-51 FULL RATE
DAY LETTER E : - | LETTER TELEGRAM
ﬂm LETTER W W: P, MARSHALL, PRESIDENT ~SHIP RADIOGRAM Ve
NO. WDS.-CL. OF SVC. PD. OR COLL. CASH NO. CHARGE TO THE ACCOUNT OF TIME FILED

OIL CONSERVATION COMMISSION

Smlth]dbwqumc.mbjxuotb:umumbmkbmqf.mbkbmbmbqudh

MR TED STOCKMAR
FRONTIER REFINING COMPANY
MILE HIGE CENTER
DENVER

FOR YOUR INFORMATION HRARING IN CASEV696 SCHEDULED FOR MAY 3

CaLo

APRIL 29 1955

WILL BE CONTINUED UNTIL MAY 19 DUE TO INABILITY OF COMMISSIONER®S

TO BE PRESENT NEXT WEEK

W B MACEY OIL CONSERVATION COMMISSION
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OIL CONSERVATION COMMISSION
P. O. BOX 871

SANTA FE, NEW MEXICO

January 20, 1955

Miss Ada Dearnley
605 Simms Building
ALBUQUERQUE RN

Dear Ada: .

il

Here is the July 14, 1954, transcript in Case 696, wiich
we discusssed on the telephone today. Tha copy should be
sent, along with the invoice, to:

Hf. R- G- Hilt'

Stanolind 0il and Gas Company

Box 1410

FORT WORTH, TEXAS
As soon as the girls have finished copying it, I would ap-
preciate your mailing our copy back, as we will probably have
others wanting to look at it prior to the rehearing, if granted.

Thanks very much for taking care of this.
Sincerely,

Nancy Royal
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OIL CONSERVATION COMMISSION
P. O. BOX 871

SANTA FE, NEW MEXICO

March 8, 1955

Mr, William G. "ebb

Turner, Atwood, White, McLane & Francis
17th Floor, Mercantile Bank Bldg.
DALLAS, TEXAS

Dear Bill:
Here are the order and the application in Case 696 in-

volving Stanolind's request for rehearing in the VWest Kutz-
Pictured Cliffs Gas Pool cass.

Sincerely,

W. B, Macey
WBM:nr
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4 GLENN TURNER
W.D.WHITE

FELIX ATWOOD
ALFRED £ MSLANE
EDWARDL L FRANCIS
JAMES B.FRANCIS
“ULIAN M MEER
TREVOR REES-uONES
HARRY S WELCH
THOS R.HARTNETT I
H.L RITCHINS, JR.

WILLIAM L MZINERNEY

WILLIAM G WEBB
LEWIS CHANDLER

TURNER,WHITE,ATWOOD,MSLANE AND FRANCIS
ATTORNEYS AND COUNSELORS AT LAW

7 FLOOR MERCANTILE BANK BU:LDING

DALLAS |, TEXAS

March 9, 1955

SNOWOEN v LEFTWICH. LR

WILLIAM C.HERNDCN. JR

THOMAS B MCELROY

Mr., W. B, Macey

Secretary & Director

New Mexicc 0il Conservation Commission
P. 0. Box &71

Santa Fe,

Dear Bill:

granting the same.

WGW:mch

New Mexico

Re: Case Number 696

This will acknowledge receipt of your letter dated
March &, 1955 enclosing a copy of Stanolind's application for
rehearing in the captioned case and the order of the Commission
We wish to thank you for your courtesy in
forwarding these instruments to us and, with best wishes, I am

Yours very truly,

}
/

William G. Webb



E.F. CESINGER
GEOLOGIST
1315 PACIFIC
DALLAS, TEXAS

May 13, 195

Mr. W. B. MACEY

SECRETARY AND DIRECTOR

New MEx1co OiL CONSERVATION COMMISS | ON
SANTA Fe, New Mexico

DEAR SIR:

AS ONE OF THE OPERATORS WHO WOULD BE AFFECTED BY
THE HEARING WHICH STANOLIND HAS SCHEDULED BEFORE YOU ON THE
19TH oF MAY, REGARDING THE ATTEMPT TO SCHEDULE 320 ACRE
PRORATION UNITS INSTEAD OF THE PRESENT 160 ACRE UNIT FOR
THE PICTURED CLIFFS PRODUCTION IN THE WEST KuTz FI1ELD, THIS
1S TO ADVISE YOU THAT WE HAVE NO OBJECTION TO THIS RULING
AND CONCUR WITH STANOLIND THAT A 320 ACRE UNIT WILL AMPLY
DRAIN THE AREA,

RESPECTFULLY YOURS,

ggffl_i{ (:22,1_41/~_—:—7r~‘v’

£. Fo. CESINGER

EFC/LM

-



BROOKHAVEN OIL COMPANY -
FIRST NATIONAL BANK BUILDING
(MAIL) P. O. BOX 644
:\H)uc{ucrclue, New Mexico
PHONE 7-8853 TELETYPE AQ-96

May 18, 1955,

0il Conservation Commission of the State of New Mexico
The Capitol
Santa Fe, New Mexico

SUBJECT: REHEARING OF CASE NO. 696, MAY 19, 1955
(Rehearing in Case 696 was postponed from a
special date of May 3, 1955, and will be heard
at 9 AM. May 19, 1955, Mabry Hall, State Capitol,
Santa Fe, New Mexico, (The rehearing was granted
upon request of Stanolind 0il and Gas Company; in
the case as originally heard, J. D. Hancock, Jr.,
sought an order requirimg ratable take or preration
of gas production in the West Kutz«~Pictured Cliffs
Pool, San Juan County, New Mexico.)

Dear Mr. Chairman:

The following statement by the Brookhaven 0il Company is
respectfully submitted as follows:

CHRONOLOGICAL HEFERENCES AND HISTORY OF WELL SPACING AND PROBAT ION
WEST KUTZ-PICTURED CLIFFS GAS POOL, SAN JUAN COUNTY, NEW MEXICO

l, Originally Beason-Montin, Operators of the Gallegos
Canyon Unit of the West Kutz~Pictured Cliffs Gas Pool
were granted by temporary Order R~172, Case No. 377
in June 1952, permission to drill wells within the
Gallegos Canyon Unit on 320 acre spacing even though
the south half of the West Kutz~Pictured Cliffs Gas Pool
had been drilled on 100 acre spacing, Under date of
December 17, 1953, after hearings in which statements
and verbal testimomy was taken, your Commission rescimded
the original temporary Order R-l172 and issued Order R=172-B
in the same Case No. 377, stating that the Gallegos Canyon
Unit would be developed on 160 acre spacing pattern.

In the second phase of this Case No. 377, after the 0il
Conservation Commission required Benson=Montim to appear

to show cause why 160 acre spacing pattern should not be
instituted for Pietured Cliffs wells in the Galleges

Canyon Unit, San Juan County, to supersede the temporary
320 acre spacing earlier granted, the Brookhaven 0il Company
advocated 160 acre spacing, and they do now, in oppositiom
10 Benson-Montin's request for 320 acre spacing.



0il Conservation Cqmmission of the State of New Mexico
May 18, 1955.

Page 2,

1, (Continued)

2,

The testimony, both written and verbal, which formed the
base for the rescinding of original temporary Order R~172
and issuance of new Order R=172=~B, showed the following:

(a) The West Kutz-Pictured Cliffs Gas Pool, which
includes the Gallegos Canyon Unit on the north
and independent operators! wells on the south,
is a common source of supply and initialily had
the same bottom hole pressure.

(b) The bottom hole pressures on the south end of the
pool were, and it is supposed still remain, less
than the corresponding pressures on the nerth end
of the pool in the Gallegos Canyon Unite Therefors,
drainage of gas from the north end of the pool to
the south end of the pool is provea because it has
been proven that the common reservoir has sufficient
porosity and permeability and pressure to draim from
one well or group of wells to another well or group
of wells, (In a gas pool the decline in pressure is
direetly proportional to the amount of gas produced.)

(¢) A great many more wells have been drilled and more
gas has been produced from the south end of the pool
than from the north end of the pool (Gallegos Canyon
Unit)e

(d) Wells drilled on 160 acre spacing are economical and
profitable,

(e) The primary requisite of proration and conservatiom
and the protection of correlative rights is that ome
common source of supply must be drilled on the same
spacing patterne If in addition to that primary
requisite wells are prorated by formmla based om
capacity (the present proration formula is adequate),
that is an additional matier, but the spacing ef
wells must remain the same in a common source of supplye.

As mentioned above, the 0il Conservation Cemmissiom
agreed with these premises and issued Order R=172«B stating
that the Gallegos Canyon Unit would be developed om 160 acre
spacing pattern,

Following the above Order Re172-B of December 17, 1953, and

under date of March 5, 1953, Benson-Montin, as Operators of

the Gallegos Canyon Unit and lessees under a Farmout Agrecement
from Stanolind 0il and Gas Company, the two being majority owners
of aecreage in the Gallegos Canyon Unit, forced other umit
participants to take inte the Unit along the southern border of
the Unit acreage belonging to Benson-Montin which had been drilled



0il Conservation Commission of the State of New Mexico

May 18,
Page 3.

1955.

2. (Continued)

3o

1Y

on a pattern of 160 acres per well, The undersigned company
opposed this expansiom. I refer you to the undersigned’s
letter to Bensen-Montin, Unit Operator, as of March 13, 1953,
copy of which was sent to you, Beecause of the majority acreage
and thus the majority voting power residing in Benson-Montim
and Stanolind 0il and Gas Company, the propesed expansion was
carried out and Benson-Montin was reimbursed for all their
expenses on both the commercial and non=commercial wells,

Stanolind 0il and Gas has now become Operator of the Gallegos
Canyom Unit, Benson-Montim having resigned, Stanolinrd 0il
and Gas Company and Benson=Montin remain with the mgj ority
of voting power in the Unit and the majority of the acreage.

Now comes Stanolind 0il and Gas Company asking for a rehearing

in Case 696 wherein Orders R~566 and R=566-A of December 23, 195,
were rendered by the 0il Conservation Commission after hearimg
and other testimony. This case was originally heard on the
application of J. Do Hancock, Jr. pleading ratable take or
proration of gas preduction in the West Kuitz=Pictured Cliffs

Gas Pool, San Juan County, New Mexico. The above orders grantimg
proration of gas production in this pool put inte effeet proratiom
for this pool under the same general proration formula as was
ordered for other Pictured Cliffs gas pools in the San Juan Basin,
New Mexicoe In all of these orders the spacing pattern for
Pictured Cliffs wells ig 160 acres per well,

RECOMMENDAT IONS ¢

Ae

Be

That the following orders remain in effect:

Order R=172-B (Case 372)
Orders R=566 and R=-566A (Case 696)

That no exceptions to the proration orders, including spacing
pattern per well, be made in the West Kutz~Pictured Cliffs

Gas Pool as against similar orders for other Pictured Cliffs
Gas Pools, It would be definitely unsoumd and comtrary te
conservation measures and correlative rights for oneehalf of

a common pool to be drilled on one spacing pattern and the
other half on another spacing patterm. If this were by any chance
permitted by your Commission, the only equitable measure to this
non-uniform spacing would be that the wells drilled en 160 acre
spacing would be prorated under the present proration formula
to 504 of the wells drilled on 320 acre spacinge



0il Conservation Commission of the State of New Mexico
May 18, 1955.
Page ke

Respectfully submitted at hearing of the abeve case May 19, 1955,
Mabry Hall, State Capitol, Santa Fe, New Mexico,
BROOKHAVEN OIL COMPANY

S I Ies S

Thos. Bo Scott’ Jre
TBS:ms President
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OIL CONSERVATION COMMISSION
P. O. BOX 871

SANTA FE, NEW MEXICO

Pre Je Ke Sxmith
Stanolind 0il % Gas Company
Jil % Gae Building

Ft. Worth, Texas

Dear Sir:

-

%2 encloce 3 copy of Crder DN-565-C isesued August 17, 1955,
oy the 01l Conservation Commission in Case 696, which was heard

at, the May 19th hesring.
Very truly yours,

7. Be. Macey
Secretary - Director

WBM:brp
Bnclosurs



— T9 (=D &2

OIL CONSERVATION COMMISSION
P. O. BOX 871

SANTA FE, NEW MEXICO

August 24, 1955

Mr, Jason W. Kellahin
P.0, Box 597
Santa Fe, New Mexico

Dear Sir:
In behalf of your client, James D. Hancock & Company, Ltd.,

we enclose a copy of Order Re564-C issued in Case 696 and dated
August 17, 1955,

Very truly yours,

We Be. Macey
Secretary « Director

WBM:brp
Enclosure



OIL CONSERVATION COMMISSION
P. O. BOX 871

SANTA FE, NEW MEXICO

March 3, 1955

Mr., J. K. Slith. Att-omey'
Stanolind Oil & Gas Company
Box 1410

FORT WORTH, TEXAS

Dear Sirs

Reference is made to your letter of February 28 per-
taining to the c@ntinuation of Case 696, which has been
readvertised for hearing on March 17.

The Commission believes that it is impossible for us to

iesue an order continuing the case until some time in April,

in view of the fact that the cass has already been readvertised
on the basis of the order granting the rehearing. You may

be assured that this Commission will not take any testimony,

in view of the agreemsnt between the interested parties,

said agreement pertaining to the céntinuation of the case
until some time in April. The date of continuance will, in
all probability, be April 21,

Yours very truly,

“BM:nr W. B. Macey, Secretary-Director

cc: Mr. Jason Kellahin
Box 361
SANTA FE



)

'[

OIL CONSERVATION COMMISSION
P. O. BOX 871

SANTA FE, NEW MEXICO

Mr. J. K. Smith

Stanolind Oil and Gas Compsny
Box 1410

Ft. Worth, Texas

Hr. Albert R. Oreer
Benson-Montin-Greer Urilling Corp.
315-1/2 West Main Street
Farzington, K. M.

Gentlemen

I an sending you herewith printed copies ef-G {=566

and R-566-A issued by this Commission i Case 696, in which

zour companies presented joint testimony 6 July 14, 1954,
earing.

Very truly yours,

We B. Hacey
Secretary ~ Director
WBM:nr



FORM 1020 1.51

James K. SMITH

DIVISION ATTORNEY January 19, 1955

STANOLIND O1L AND GAS COMPANY

OIL AND GAS BUILDING

FORT WORTH, TEXAS o e

Mr. W. B. Macey

Secretary and Director

0il Conservation Commission
P. 0. Box 871

Santa Fe, New Mexico

Re: Case No. 6%“

Dear Mr. Macey:

Please find enclosed the original and two copies of
Stanolind Oil and Gas Company's Application for Rehearing
in Case No. 696, which you will please file for considera-
tion by the 0il Conservation Commission.

This Application for Rehearing is filed within twenty
days after the entry of Order No. R-566, which we are advised
was entered on December 31, 195k.

Will you plesse advise us whether or not this Applica-
tion is granted or refused?

JRT: cb
Enes.3




Form 502 2.38

STANOLIND OIL AND GAS COMPANY

OiL AND GAS BUILDING

FORT WORTH, TEXAS
"~/ February 28, 1955

File: RGH-L098~986.510.1

Subject: Rehearing in Case 696 Relative
to the Proration of Gas in the
West Kutz Pictured Cliffs Gas
Pool, San Juan County,
New MHexico

New Mexico 01l Conservation Commission
P. 0. Box 871
Janta Fe, New Mexico

Attention: Mr. W. B. Macey
Gentlemen:

By its Order No. R-566-B, dated January 31, 1955, the Commission
granted Stanolind's motion for rehearing on Order No. R-56£€, relative to
the proration of gas in the West Kutz Pictured Cliffs Gas Pool, San Juan
County, MNew Mexico. It was ordered that this matter be re-opened and a
rehearing held on March 17, 1955, at Santa Fe.

Subsequent to the issuance of the above referenced order relative
to the rehearing, Mr. Macey contacted representatives of Stanolind and
J. D. Hancock, Jr., for the purpose of reaching an understanding as to
further postponement of this rehearing to the regular monthly statewide
proration hearing which will be held on April 20, 1955. This is to confirm
our understanding that the Commission, on its own motion, will order
that this matter be continued until April 2C, 1955, and that it will not
be necessary for the affected parties to appear at the rehearing origi-
nally scheduled for March 17, 1955. oSince the March 17 date is on the
day following the regular monthly proration hearing for March, we assume
that the Commission will issue the appropriate order postponing the matter
until the specified date in April.

Yours very_ truly,

RGH:cp

cc: Mr. Jason Kellahin, Attorney
P. 0. Box 3€1
Santa Fe, New idexico
(For J. D. Hancock, Jr.)
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BEFORE THE OIL CONSERVATION COMMISSION
CF TEE STATE OF YEY I'EXICO
IN TiHE MATTER OF THE AFPLICATION
OF J. D. DALCCCL, JR., FOR AL
ORDEx ABUIRILG RATABLE Tirx OF
GAS I THE .BST XKUTZ PICTURED CLIFFS
POCL, Sil. JUAN COUNTY, LEW MEXICO,

OR FOR PRORATIONILG OF GAS PRODUCTION
IN SAID POOL.

PETITION

To the 01l Conservation Commission of New Mexico:

Comes now J. D, Hancock, Jr., 1524 Fidelity Union Life
Building, Dallas, Texas, and petitions the Commission for an
order requiring ratable take of gas from wells producing from
the Pictured Cliffs formation in the VWest Kutz Pictured Cliffs
Pool, Sarn Juan County, New Mexico, as defined by the Commission,
or, in the alternative, to enter its order prorating the pro-
duction of gas from said pool, and in support thereof would show:

1., That Petitioner is the operator of numerous gas wells
located in the 'Jest Kutz Fictured Cliffs Pool, San Juan County,
Yew texico,.

2. That Petitioner's wells are connected to the Southern
Union Gas Company's gatihering and transmission lines.

b5e That the operator's wells offsetting those of Petition-
er are connected to the gathering and transmission lines of
El Paso Natural Gas Company.

4, That the Southern Union Gas Company operates its gath-
ering and transmission lines at a pressure greatly exceeding that
of E1 Paso Natural Gas Company's lines.

5. That, as a result of tiis pressure differential, wells
of operator's offsetting those of Petitioner have produced large

guantities of gas, whereas production of gas from Petitioner's




wells have been greatly curtailed, to Petitioner's detriment
and damage.

6. That Petitioner has not been, and is not being allowed
to use his fair and equitable share of the reservoir energy and
is being denied the opportunity to produce his just and equit-
able share of the gas in the pool.

Wherefore Petitioner requests that the Commission, after
notice and hearing, as required by law, enter its order enforc-
ing ratable teke of gas from all cas wells in the West Kutz
Fictured Cliffs Gas Pool, San Juan County, New Mexico, or in

the alternative, prorate gas production in said pool.

Respectfully submitted,

J. D. Hancock, Jr.

By/fdpaew"ua )7l e blakin,
Attorney

Jason W. Kellahin
Laughlin Bullding
Santa Fe, New Mexico
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OIL CONSERVATION COMMISSION
P. O. BOX 871

SANTA FE, NEW MEXICO

May 20, 1954
Mr. Ben Howell, Attorney
Bassett Tower
El Paso, Texas
Dear Mr. Howell: RE: 0CC Case 696

We have today handed to the Santa Fe Slue Printing Company
for photostat the exhibits in Case 696, which was heard by
the Commission yesterday.

They are being instructed to mail one copy each té the fol-
lowing, along with invoice %o each individual:

1 - Mre. Ben Howell
Jones, llardie, Grambling & Howell
Bassett Tower
El Paso, Texas

1 - Mr. J. S. Stricklin
El Paso Natural Gas “ompany
Farmington, New Mexico

1 - Hro A. S- Gl‘eniil‘
Southern Union Qas Company

Burt Building
Dallas, Texas

Sincerely,

RRS:nr 0Oil Conservation Commission
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OIL CONSERVATION COMMISSION
P. O. BOX 871

SANTA FE, NEW MEXICO

April 30, 1954

Mre. Quilman Davis, Attorney
Southern Union Gas Company
Burt Building
TALLAS -~ TEXAS

El Paso Natural Gas Company
Attention: Mr. Ben Homell, Attorney
Bassett Tower

EL PASO - TEXAS

Centlemen:

We hand you herewith each a copy of the petition submitted
by J. D. Hancock, jr., the subject of which has bean set
for hearing before this Commission on May 19, 1954, as
Case No. 6960

Inusmuch as your companies figure in the petition, we felt
that you would like to have a copy of the complete petition,
rather than msrely the notice of publication in the case.

Very truly yours,

R, R, Spurrier
RRSsnr Secretary - Director



CLASS OF SERVICE SYMBOLS
This is a full-rate ) DL=Day Letter

Telegram or Cable-

gram unless its de- e FX-1201 NL=Night Lerter

ferred character is in- . ‘59#' —

dicated by a suitable KXY LT=Int'l Letter Telegram

symbol above or pre-

cedmg the address. VLT=Int'l Victory Ltr.
\__—__r

W, P. MARSHALL, PresipenTt

The fiing time shown in the date !ine on telegrams and day letters is STANDARD TIME at point of origin. Time of ecenpthSTANDARD TIME at point of destination
T UAT1 DI =
| ﬁiA71 DA220 - 1AL 12 M1 06 .
DsTYA140 PD=TYLER TEX 12 1157AMC=

NEW MEXICO OIL & GAS BOARD=
:SANTAFE NMEX=

TN RE CASE NO 696, SET FOR JULY 14, APPLICATTON OF J D
HANCOCK JR; WEST KUTZ PTICTURED CLTFFS POOL; SAN JUAN
COUNTY NEW MEX; DELTA DRLG CO AS JOINT OPERATOR WITH
fBENSON-MONT:N CONCURS IN THEIR RECOMMENDATION 320 ACRE
PRORATION UNITS WITH AN ALLOWABLE FORMULA OF 75% ACREAGE
TIMES DELTVERABILITY PLUS 25% ACREAGE=
- .H C MATHENY DELTA DRILLING CO=

696 14 320 75% 25%&

THE COMPANY WILL APPRECIATE SUGGESTIONS FROM ITH PATRONR CONCERNINMA 7 Qw0 i w




Legal Notice OCC Hearing Publication:

Date: May 19

CASE

In the matter of the application of ;-’ J. D. Hancock, jr.,
for an order requiring ratable take of gas in the West Kutz-Pictured Cliffs
Pool, San Juan Coupty, New Mexico, or for proration of gas production in said
g ”

pool; / i 3 i >~ applicant's contention that, because of
pressure differentials in gathering and transmission lines, its wells are not
permitted to utilize a fair share of of the gas reservoir energy in progortion to

the amount utilized by offset wells connected to another transporter.
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GILBERT, WHITE AND GILBERT

ATTORNEYS AT LAW
SANTA FE, NEW MEXICO

12
13
14
15
16
17
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21
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24
25
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29

CASE ®0, 1308

0CC_CHBDHR ¥O, R-1060-B

e Applicstion for Rebewring fiied by the agplicamt, thall 01
Company, alluges thet this Comuiseion erved in eatering {te Ordar No. R-L0G9-3
vhich grented am cptiomal 40-8C acre well spacing usit ia the Bisti-Lower
Oallup Gli Pool as an cameption t0 the statewide L)-wre spacing pattern,
vmmu;mmﬁ-mmqs%m.umtﬂ
the body of the Metition foor redwaring. However, (he preyer rowis as though
Petitioner had sbandoned 1ts aliegetions est forth {n the Petitian for the
relief sought in the prwyer i antirely forelgn %0 and inconsistant with the
issues raised in the Petition for Rehearing. Horeover, the regueestod affirm-
ative relief if gremted vould necesanrily affira in all respects the validity
of the Order complained of vith the modification that Fetitioner's fouwrteen
Lo-acre walls be gliven a double untit allioweble.

We Nily sppreciate timt the prayer of o petition or plesding does
not constitute axy part of the plesding efther under scommm law or code
picating.

ILLEGIBLE

F
o




GILBERT, WHITE AND GILBERT

ATTORNEYS AT LAW
SANTA FE, NEW MEXICO
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Jart of the Statemet O the me of aotionrs

Bat, one cannot Likely pess aver the real chjective the Petitioner is seeking
o accompliish by the lastant redewring. It cammot be seriously argued ace
| d4d the Petitionar set forth any facts in the Petition ts emtitle it to wch
| relfef. Obviously their sutemoss {n this respect iz becsume the cbjestive
| relief 1s beyond the power of the Commission to gramt. |
| o |

gection 65-3-1h (o), WaMeS.A, (1953) Annc. : |

vaich reads {n part:

vaste; but in such case the allowshle produc

from such tract SONPATed VALE Lhe AL LOWSH) (
hali be In ratis of the o Guch Lot o O |
m ‘ * —

(Enpasis ours. )

We cali the Commission's attention tc the apparent real objective of
mum'smmamumymwumm-
lag of the merite of the allegations contained in the body of the Petition.

As alieged {u the Petition, Shell 04l Coupeny drilied fourteen wells
mmammtmmmWMuwmua-ﬁm;
Comaission ané by sc dolag aow claimes that Order No, #-1069-3 Wy granting an
opticenl MO-80 acre driliing wait and in estabiishing s proporticoate umit
allowable for an 80-acre drillisg wnit ie inveild, Petitioner alisges the
subject Order to be Lasproper {n the foilovisg respects:

i. The Order 1s arbitrery, utreasonable, sod discrisiostory agaizst
Shall vho "is good faith” driiled the subject welis om & WO-acre density,
(Paragraphs 3, 2, 3 a3 & of the Petition).

2, That the Order is oot mupported by a flaking thet one vell will ‘

|
\

ILLEGIBLE

21k x

\



GILBERT, WHITE AND GILBERT

ATTORNEYS AT LAW
SANTA FE, NEW MEXICO

20

2l

22

25

efficisntly and econcmically dredin 5 acres. (Paregraph 5 of Fetition).
3. That the Order coufliscates Petitioner's alisged vested property
rigats in violaticn of the coastitutional State and Felersl due prooess
ciauses. (Paregraph 7 of Petition).
b, The Qrder impairs the ohligation of comtrects im vialation of
the State and Poderal constitutiomsl provisions., {Paregraph 8 of Petition).
5. The OrSer ig comtrmry to OCC BEmie 505 relating to the depth
factar in the alloeation of produetion. (Paregreph 9 of Petition).

A, ja8%y,

6. That by reason of the action and representations mede by the
Commission to the Petiticner prior 40 the issuance of the Crder complained
of, the Coumission shouid uow be estopped fras establishing an 80-acre 4ril. -
ing unit vith the given proportionate allowable.

Zach of thowe comtenticus will be discussed in the above order.
However, Petitioner’s comtenticn as set forth in Paregreph © of the Petiifon ‘
doss ot warrant any srgument and 1t will be mecalied that Petiticoer itself
4id not see it %o argue this comtention at the rechemring on March i3,

POINY I,

I5 ORBER NO, R-1l065~3 AHBITRARY, URREASON-
m,wsmmﬁmwmm
SGEDLY "IN 00D PAITR” DRILLED THE
MW&@EWWWMS&-
CUTTANCE: THEN PREVAILINOY

It vill be recailed that the jppilceticn Yy Hunray #d-Jontinent

i Compeny to establiish an BC-etre spacing wnit in the Mestdi-lower Sallwp
i Pool was filed before this Comsissice on mgust 5, L1957 amd the hearing
therecn vas held Septewber .5-19, 1957. As of ibe date of the original
hoaring, Shell apparently hed no plans to drdill ay escre units for the
Wé{ﬁemﬂ On Pages 290281 of the trenscript, their vitacss,

o, %obisom, stated in anewer to & guestion Wy 4, ! -~ “he balance of

.- ILLEGIBLE



GILBERT, WHITE AND GILBERT

ATTORNEYS AT LAW
SANTA FE, NEW MEXICO

15|

25

24

25
26 |
27
28

29

. 80-gure walls for the resabmder of 1957 there womld be twenty-nine welis to¢ |

mnwmmmwkwmwu“nm |
?muaame“mmmmmammm.

'mwﬁix!wmmet&swm“&mmw.hntmtm

of twenty-nine sdditiomei walls in addicion % the thirty-seven listed on
=hibit shown a6 13- (referring to the drilling on an 80-acres pattern). |
wmwmmwmmmmmawmmwm-;
zet snd incidentally ox udget is on 4 calendur year basis, ote. © And in ‘
response to & Question by M. Cmgphell, on Fage 252 of the treascript, #r.
Zobison states ~- "To what we conslder proven now, there would be snough

there would be eleven wells.” And on Page 385, @, Cooley asks Wr. Robison -~
’*Yoummmmummmewmmnmumm
of this Appiication. Would you be in & position 60 state vhether they snticie
pate comsmncing any until there is & finai declsion in this case?” And itr.
Robiscn replies -- "I think thet is right, that we wiil defer, we will like %o
and probably will defer driliing wuntil there {s s decision in this cape.”

Atmwmmummsﬁwmmi
nall sad other interceted partics in the Cnrsom Unit Ares vhich wera tatro- !
duced &t the oral hewring as flespondents® Exkibits ix 1-20. These Ruhibits
demonstrete how fuliy cware Ehell must Bave besn of the comsequence of thedir

=mnmmm&:mm;&aammwwm~zqi
faaMMﬁ.

The legality of fhell's drilling of the twelive walls on & HO-acre
pattern datween Ootober 9, 1957 amd Cutober 17, 1958 1s mot quastioned in view
of the axistence of tiv satevide spacing ruiv snd Order No. R-108p, Wt it

Shell adadtted at the bearing o March 13, 1958, through M. Robisom, that it
was will mwre of the statutory provisions for rebeariag and wouid not one

~ ILLEGIBLE




GILBERT, WHITE AND GILBERT

ATTORNEYS AT LAW
SANTA FE, NEW MEXICO

10
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14
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‘Mteuwﬂafﬁntmymit. Aeference is wade to the re-

i{wawmm,m%ﬁww%mw

LLEGIBLE -

wwmmmmmmﬁmmmm
spplizations for rebesring sod the iC-day period within which the Camission
hod the right to rule on swch applications. After the spplicatioms for re-
wmmdmmezgmmmmmmw
mst have Bean avnre of the fact thet B0-acre spaciag for the Blsti-
Lover Gallup ws st ieast withis the realm of possibllity. Thet possibiiity |
existod untlil the Commdasice: sntered the subject Order No. R-1069-D and the |
mmzmmmmmmymmmwmmxw
s, mx*-m&mmmmmm«mﬁmm
thelr propertios wom a bO-acre spacing pattern sugguets the thought thst
Mmeamxamwthmﬁmn ,
the Application for Rehwaring -- thet the mcoampiished driiling of more 40-eer
mmmmmmmcmmﬁwmmm]
iz the criginal bewring.

If Petitioner fesls Order Ko, 1-1065-2 adversely affects it, {t is

|

anly because of thelr own knowledgestle actions in the premises. e further
mtmmnhmmmtmmmummrmw-m‘
of the Order for it is permittod uoder Rule Ko, RI0EH-B to do precisely that
vhich it could do wnder the statewide spacing rule. rs-.mquh-xumnae;mt.s:l1
sach of 1ts hO-scros and receiwe therefor coe iO-ecre allowsdle. This 1s
wﬁzmmmuﬂmmamimw.

Bor is Shell in 3 position to say tmt it hed »ot beon spyrissd of
the possibility that 3C-ecre iccations would be given tWO kO-gere allowsbles.
This 1o borme out by the ccerespondence above referred 1o as Respoodents’
Saaibit 1 Camt, fn fact, the attornays for fhell at the origlual heering

warks by Mr. Conley and Mr. Forter, Fges 320-321 of trenscrips; ¥r. Seth's
statemnt, Page 332; snd thet of Wr. Keli's, Pege 337. Hefeor alse to the




}_J

(@

(@)}

| and ¥r. Briskiey; The ~ecommendations sade by ciociair, Pages 90-61-99 aad
| 118, and the swatement of r. Campbell, Page 305, and the statement of Mr.
ton, Pages 397-309.
17, for the saie of argwnant, we vere o assmume that “hell did act
"in good faith” as it so stresucusiy urges, s Shell under the lav entitled

| to relisf? Thee 1s ab shundmnce of law w0 the ccatrary. Por example, ia

@8]

W

| the cass of

dedoshof? v, Comscifdatad Uas Cu., (Momtape 1930)

%
L s

10| vhevein the PIaistiff owsed an oi! and ges leass. The Defondant purchased

ATTORNEYS AT LAW
SANTA FE, NEW MEXICO

GILBERT, WHITE AND GILBERT

wmmm. T™he lower court held that his lease had terminated

7 regard to the Ous Conpany's actious -

the fse title to the tract amd Y-wmght 3 guiet tiile sult againgt the
Plaintiff. The decrec favored the Flaintift Gas Company {n that action
and the Jas Company entersd upom the lends and driiled a producing gas well.
Plaintiff Rei-khoff eppealed the quiet title suit to the Supreme Court and
ot a reversal of the lower court's decisioa (151 P. 20 588, 590). Main-
5| tAff Reickhoff then Srought this actien for an escoumting and am injmetion

§?aﬁhm&nw¢£aﬁt¢mmm. The Supreae Court stated, vith

"t the conpany suys it was oot & viliful Nes-
passar for it sntered under the District Court's
mmmmmmuuﬂa
title In 8%, However, it knew the

gt
Tt
g

ILLEGIBLE
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GILBERT, WHITE anD GILBERT

ATTORNEYS AT LAW
SANTA FE., NEW MEXICO

poner 11,

PETTTIONGA'S CONTEMPION THAT (HDER ¥,
R-1009-2 “I0 CONERARY %0 1AW IN THAY IT It
NOT SUPPORIED BY A FINUING THAT ORE WRLL
80 ACRES™ IE WOT SUPPORTED 1Y THE LAW AP-
PLICAKEE 70 1852 DTANP CASE,

Potiticner coustaves Seation 65-3-ih (B), HabE.a. (1953) Aame.
as rogiiring sa Order %0 be bottomed upom swok & findimg. The statuts in
Question provides:

e Comdasion sy sstatlish & prorstim uedit foor .
sach pooi, Sich Hbelng the ares has cmn be effi- AL
elently md acoamsically drained snd develaped by PR
one well, and in 80 doing tie Comsisalon shall cou-
sidor the econonic loss cmiesd &y the driliing of
wmscessary wolils, the protectism of carrelative

vights fnciwiing shose of royalty omers, the pre-
vention of wste, the svoldames of tie supeetation

of risks srising from the &rdliing of an encesaive
mmber of walls and the revantion of redused re-

covary whieh might remiit frem the drtiiitsg of too

fow walls."”
(numwmmw*:mmam.muw
mwumwwwmwmmmmum
tha other considerationspecited i the statute sShouid wot aled b meds Tind-
ings of fact os & proregaizmite for the validity of a Gyder.)
nmhmurmwmwmmmuu-
@ironent that the Commisslon mabe suy finking wiatever, It is mwrely por-

missive in oature and deffoss the faetors which comtral the permissive sctiom.

The Comisadcn in extoring its Ovéer No. H~-LUG5-B made curtain gen-

L | erml fimdings, porticuisrly Piadiogs Hos. 5, 6, and 8 which, it is wdmitted,
%e:mwmwwwwmm-um
basin, thas 00-aors yrormtion usite should be towparerily astahlished, and
‘MsWWd‘WMhmhﬂﬂm

. ILLEGIBLE
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On

Our United States Bupreme Court, in the case of

United States v. Lowisiana,
vhere the statute under which the agency is operating regiires s finding be
mede, the Court held that it is essemtial that this be dome but where the
statute is indefinite om the question of findings or mekes no requiresest,
mcmm&mmmmmwmumwormm.j
In a suit to snjoin an 1.0.C, rete increase, it wvas held in

Montane v. Unlled States,
2 7. oup. H40

"The statule provides that, in exercise of its
authority the Commission shall report in writing,
Wt only when damages are awarded dome it stipu-
late findings sball be included, # * & Tn all
other imvestigations, 1f Justificstion othervise
clearly sppears formal and precise fiadings are
not necessary.”

v¥here an ultimate finding has been mude, a subordinate finding
Truck Ins. Exchange v. Industriai Accidenmt Commissiom,
2% .50y '

A case raising an aimost identical guestion ss the one at issue is
that of 1

Humble Oil & Refining Co. v. Bemnett, |
BV |

vherein the Court held that the crestion of a drilling unit implied @ find-

ing that ooe well would drain a wnit. T™is invoived a Rule 37 question. xn‘

answer to a comtention that wells drilled on l0-acre spacing wrild hgve a
drainage sdvantage over wells drilled on 20-acres, the Cawrt pointed out
that Rule 37 authorized driiling of wells on 10-acres and its applicetion
0 the Pool in question “impiies a finding by the Comuission that a wsll
would drain 10-acres instesd of 20 as ingisted by Appellants.”

> |LLEGIBLE
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[

f
Where the seope of reviev in the District Court encompasses the |
|

A

jmmuummwmmwm,ml

3| are not necessary to mustais the Order amd are in no vise binding wpon Whe

L1 passed on mamy of the questicns invoived 1a this Application wad ruled that
12,m«ummmuﬁmwmmmmmmm é
iwamm»mmw.mmm
"@Ammmmmtmmmmﬁumwmu
25| rateed upon the ground that the ruling in the Ferguson-Steere case {5 Lesed ‘
l?fmmmmnmwmmmmmnmam-[

ijmammm,wtmwmmwmm
18\%&”%%&%“%%“}:&“1&%
|

| 4n regard %o the point iavalved,

The best means of presenting a conciusion is to @uote from the
| Pergison-Stewre apinton. Mwnmwm«nmmw
tention was raised that the Corporation Somiseicn in meking its Qrder fulled |
| to make findings of fact upos the imsucs raised in the proceedings before 1t

| amd falled to make appropriate findings reistive to the adeguacy of existing
25{%@1&«.

| The Court in {ts opinion first heid that the absence of specific
| findings 414 not render the Order of the Comsission imvaiid.
“We think the bdetter reasoned decisions hoid and

o9 sbsauce of specific findings does 20t remfer void
aa order granting a certificate swch as et here |

. ILLEGIBLE
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. considerstion here for the Comsiseion to make specific findings; that the |

$0 the effect that the Court meceptes thr makiag of the Order by s Commissicn
a8 & finding by the Cosmtssion that the circumstances are such as to Justify

?munagattbm.

It is thas seen tat thore is a0 necessity under the statute uader

Coumission 414 in Tact maie the ultimmte finding in crention of & proretion

. unit and the question of draisage by ome well fiovs from that finding by

- in no positicn now to cosplals a8 o the suificieney of findings in this
19|

necessary lumplication simcs it camnot be presumed that the Comsisston did not |
foliov the mandate of the statube; sod thet the spplicast for rehoaring is

case, baving subnitted no reguest to the Commission for more specific fimd. |
ings.
PODNY I,
THE PETTTIONGR BAD NO VESTSD RIGNF AND THE
& PRETEIONA'G FRPENTT NI
As alleged in Parngraph 7, Shell Of1 Coupemy drilled fourtews wells

upon ho-acre wnite under the then akisting rules snd regulations of the
Comxission and by 90 doing 1% now claias that Order ¥o. R-1L069-B Yy creating
BC-acre spacing, setting weil locations, and in sstadlishing provstion wsits
confiscates the Petitionsr's alleged vested property rights in violatica of

T LLEGIBLE
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The queations thue posed under Parsgrsph 7 woaild appear o bet

1. Did the ipplisant scguire & vested property risht by
the driiiing of thase wells?

2. Doss the Camission have the pover sl amthority o |
aiter their spacing rules and regulations from time s
to tine?

3. Is the Order complained of an arditrery ssd wnres-
sonable rule and regulstiont

™he opinions in the cases hersiznalfter oited deal with all three of these

|
b

questions simlitsnccusly. The wholesale litigation invalving these isswes
beyond question m@port the action of the Comsission in the ismunce of its
rder Mo, ¥-1069-3,

memrguﬁmmmw’m*mmwmmu.%

ing of any well upon & 4o-scre spacing unit prior to the Crder compleined off

the Texas Trading Co. sgpealad fram au Order of the Commission which can-

ceiied Appellant's permit to drill an addftional well within & drilling wnit.
The Plaintiff contended as a matter of lav it was entitied to drill the sdéi-
tional well because undor the them spacing riles snd reguistions in axist-
amce at the time the subject land vas segregated and vhem it acquired the |
lease the Plaistiff had the right to drill the sdditicusl well, To this com-

tention, the Texms Court of Aypeals had this to say: |
|
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4 1 Similariy 1a ithe cape of

5‘; Pattersos v, Stanolind 0Ll & Ses Co.,
ﬂl icP.ﬁﬁ(&iﬁ.M}

&}

serdaln royalty owners contested the comptitutiomaiity of the Oklahome Well
8 Spacing Act (1952 Oklshows Stat. Anpo. Section 85-87) vith regard t0 their
9 interests In & well completad prior %o the spacing arder of the Comuissicu.

Arong the issues raised were the due process clsuse, impairzent of comtragt-

11 I ual chligations, aml the retroaetive «ffect 07 the well spacing order. The
!
12 ; statute in question, providid, among other thizgs, that the differcut royalty
15 owners within & driliing uait shall share in the profuction tn proportios
14 that thelr acreage Lears to the emtire ariiitsg wnit.
15{§ The Suprese Court of Chlahoms in overraiing the Platntiff's ccotenrte
16 1om sats:
7| The decieton of the United Stetes Suproms Cowrs in
18% &t&ﬁe@ﬁiﬁﬁlmﬂmﬁcﬂm
w‘ ATT Qadde —Wi.”'&' PR {éﬁ; wis based “ the
ol Wmmmsamecmum
l %Mwmismmainmth
20;1 s o and mevely so-ogual with the righte of other
| wmammmammaw.
21’:) and tharefore that his property rizhts to said ofl amd
as are aldject 1o the legisiative pover to prevest
2?=§ the dsstructicn of the comon sourse of mgply. It
A bog already bees desfided that this poiice power of the
25;\{ i?@mtmmﬂwmm
I SIppLy oy ou cxereiasad reguint product-
n ton therelrom.” d fon of ¢
24
|
25] In support of thds coutention, the Cuurt clted thm caae of
<6y e ésf%ée Ve & tion »
I 2 ¢ : i * - M
27i &ﬁiaﬁ, Liekiis 1
28\1'1::
s ILLEGIBLE
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In Brows ot ai, v. Buble 01l & Refining Conpany,
lu;eu, the following woads wers guoted vith approval
from Losharde v. City of Dallas, 125 Tex. 1, 73 8.4,

'ALL property 18 held subject to thw valld exercise
of the polise power; nor are regalations uncenltitnc

Regaladdom, of sourse, imcludes & dstersiastion of

the josabics of the welis and the amomt of oil ewch
should de allowed to produce; 80 that the reservelr
onargy ¥ill st Yo eadwisted before all of the reegver-
able oil is wrested frem the commn soures of sgply.”

(Sapbasis curs.)
In the case of

Platntiff drilled o wall om & 190-acre traet at & coet of 34k,000.00 smd the
{nntallastion of & piyeline at a cost of £12,%0,16. Dwreslter, the Con-

. mission established & compulsory drilling walt of 320 aeres. Thersafter,
. Pialmtiff contendsd that 1t should e permitted to produce from its well the
. sllowshble permitted ot the tinme the wall was drilled ant the Commissioca's

15
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Babal Cave v, Garet
[ AH, 25, 308 F.5a 15

ve submit, ia what way or manser doss the Order complained of take
mw“&kwrﬁﬁt%&“ﬂm%“ﬂ;ﬂwnﬂcw
reguission of this Ccamission? In wvhat respect Soes the Grder oreate sy
mmummwwmm&muut Orday
m.a-wé?—nmmmfaﬁswmmmuﬁmumm
iz aature only. M,unmmmﬁnsmm,mmmuo
ttomer snd ali other aperstors sfailarly situste develop may or all their
soroage upon & hO-acre driiling wait? Nov, as efore, 1s BO% the provwtion

|

formiia OB an acreage besis snd the some Tull allowshle given to & 40-mare
unit as before the adoptiom ol she Urder?

Is the Order retrospective in natwre vhen the rights ewwrcised Wy
mmmmmmwnmzﬁmw,mam,

in pare:

"In order o prevent waste the Coxmission may after
in sny dafimed oil poal o in wgy defined gas pool

»» "
And, in further viev of Rule 501 {b)

*After motice and henring, the Comsission, in onder
ummmwmuidwm,w

1s ot the Petitioner nov as before the fasusnce of the Order af-
rmwmmumwwmsumaﬂmm
shaec of the oll in the peol? In reality ssd in trusth and fuct, all the
Petitioner is ssking by the instamt Petition is: ¥s have spant twiee a8
mach mmey in the pool as any other cperstar, sithough woascesanrily, Wt
m&mnnmmhmlwmnmmumm

w» |LLEGIBLE
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aparators.

In conclusion, we reler to the recent New Maxico Suprems Court case
dectded in April, 1997,

gt‘“ Vs iuim
B2 W, B, % P.2d 9832

where it uphaeld the powsr of the State in the Ftate Englaeer ¢ mforce
riles and rsgulstions regarding the appropristion of weter sad in so dodng,

said:

is imsufficient. Such comiiticss leed inevitably
to wany sarisus comtroversies, sad demusd from the
smumazumm,mmh

This promuncistion by our Zupreme Court wald undoubtedly be applied to the

instunt case ware £t to reviow the sast.

FOLET IV,
THE ORE: COAFLAINED OF DORS NOF DEAIR TR

"iupairs cbligations wader sontracts betvesn the
State of Bew Muxico, thw Uaited States Gealogieal
Survey and Shell 041 a8 aperstor wixich con-
tracts vares ereated by the Carson Unit Agressamt.

ILLEGIBLE

19w
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It is indeed a novel srpment theat the approval of the Carsom Unit
Agreemsnt amd the plans for deveiopment by the State of Mev Mexieo and Wy
the UBGS, 1pes fucto, make mich governmental agmcies costracting parties o

the agrommmi. Jo such govermmmtal agency cam aot in such matters axsept in
its capesity of regulstion and {85 sole contact Witk the wait 1s but am ap~

yroval. None of these ageecies by their own idmited crestics ocan go bdeyosd t

regilation and approval, Eoc
# y.hup. 999, 83 L.BA. 332
The State Land Comsiseiooer dae wo sch power to contract as Peti-
tioner contends and his only sathority and power to act in the premises in
regard to the Corson Unit Agrecsent s under Section 7-11-39, N.M.B.A. (1953)
Axmo. wiich resds, in pert:

Movreover, the emthoritiss consulted indisate thet an Ordar of &
gtate Compervation Camission relsting to spacing $8 am sxsveise of the
police power and mny contrects or rights of partise are sabject 0 the sxor-
cine of this palice power. This @wetion regarding fupatrment of cbligstion
of conkracts has Leen relsed in muerous cssos sbi in csch instamce Lt apyesrs
that the Court hes statel that the police power is a limitaties on all com-
trects. GSes

affirask oo agpeal, 300 U.S. 298, 81 L.Bd. 632

«~ ILLEGIBLE




GILBERT, WHITE AND GILBERT

ATTORNEYS AT LAW
SANTA FE, NEwW MEXICO

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
29
26
27
28

29

the Coarporation Comcission sntored an Order for 20-aqre spacing in the form
of Wwisnguiar tracts. e protestants ailaged that this Aspaired their aom-
rectusl rights to driil on their own land. The Court stated that the real
objection of the protastant wvas as to the liaitation om productios which is
& valid exarcise of poiice pover vnless wrbitrury and unrenscaable,
Aiso, in the cane of Patterseom v. Stesolind Gl and One Co., Dupes,
(Pages 13, 14, wnd 15 of Brief) is smether sxample vhere & l0-acre spacing
ardsr vas ugheid as agaiuet the seme faiscious inpeliomat of chligation of

e Court passed upon the powar of the couserwmtion deparismmt to incresse
Court in phalding the povar of the regalatary body to so saend their orders,
sald:

* %%
An order of the Depurtment of Conserveliion incressisg
the sise of the driiiing wits Savwiofare established

- LLEGIBLE
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cmers or leasebalders in thw ofl or gas field under
suthority of the previous order of the depar-tasnt,
vithout baing ssbject 40 the dhjection twt the
h&a&ﬁwﬂmmmu
obhligations of mich coutrects.”

(Citing mamsrous cases. )

k
|
ficld, say mpersede contracts made between land-

feoll partiouiarly calls ettention 56 the fifty-three well prograa
the third plan of devclopment wich they svar was wnconditionnlly spproved
the U865 on Ockober 15, 1557. e do not agree with Zhwll's concinsion

the grwoval wns uncontitional but ruther that it we based upon sugposi-
tich that the L0-acxe spacing pattern hed been finally detarmined. We invite
the Commissicn's reviev of ths subject lettars oo this potnt, mamely, fhell's
letter dated October 22, 1957, letter from Skally dated October 3., and |
Letter from Philitpe dated November 4, being Exddbits Rx 12, 13, and 16. |
mmmwmé,wnmwammmﬁ

ta Rx 18, 19, wnd 20, indtonting Carson Uit developwsnt on an 80-eare |
Muit besis. Attention is further 2irected to the fact that the terms of the
Carson Unit Agrowssat specifizally poovide that the agreemant {s subject to
the arders, rules, and regulstices of the Commissiom. Soe Paragrephs 3 aed 9
FW" Yo submit that the contemtion of Petitioner that the Order
violates the obligation of any contrsctasl rizht {5 s@mlly without merit as
kb other poiats raised by is.

2oz V.
PEITTTONER'C CONPKINTTON THAT THR CMDER

COMMATIND OF I8 COMTRARY 70 OCc MR
mwnmmmnm

Paragragh C of tha Application for Rehearing alliegos thmt Ovder
R-2069-3 is contrwry %o Rulic 505 of the Conmission's Rules amd Raguls-
o Bale 50% providss a proportiona)l factor for wolls on S0-acre spacing

for walls balow 5,000 foet. ILLEGIBLE

]




It seems agpexent from the resding of iaie 505 that, in the first
place, it sover wis intenied and doss ot now grovide for ahy SO-mare prepore
tiomal factor in pools where the depth range is fros ¢ %o 5,000 fewt., In the
sheunce of any provision for o factor in sueh a pool fuer 80-scre spaciag,
faale 1 would sesm o apply. This Ale is a8 foliows:
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Under this Hule 1, even if ihars weres same factar provided ia Rule %05 fur
wells of this depih, cextaluly after aoldoe aad bearing, the Comdlssicn, pom
appiication, can estab.ish any reagsonables ruiss, iacludiag the allecaiiam of

"SCOFE OF ARG AND REGULAT

(a) e foliowing General Biles of statevide sp-

plication have bown adopted by the 011 Comservation
Commisalin o conserve the satwral resouroes of the
mamm,wmm,amm-

production.

It ehouid aise be noted that Rule 505 (h) provides se follows:

"he allecation o sach poul sheil ia twrs be pro-
rated ar distrionted to the respective units Ao
each poal im sccapdance with the prevation piss
M&ewﬁmw,wwmmu»

Muwmﬂ

This sesms o contepisie that the statewide muis with relerence
to allocation is sppiicablie onliy vhen thare Bas bosn 20 prowation plan far s

partiowlar pool.

ILLEGIBLE
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THE QUESTION (F ZITGPFEL CANNOE BR
HATGED AGATHGT A GTATE OR SOVRREIGN
I REPERENCE 7O IT8 ACTG IN R

! EXSRCISS GF TIPS PALICE POWERS.

Petitioner's ombontion of estoppel fs without serit far the
reasoe that ©wo of the eseemtisl clenents of sstoppel are lacking, namely,
iwm,lmwmmmamawm
fact made oy the Commissdon o mislend the Applicent in doing what it Atd

i
|
|
|
|
1
|

and, secondly, good fadth on the part of the Potitioner in velying wpom sach

'igm,mcwaum The guestion of good faith hes

been fully covered fn Polat I of this Brief. turely, Petitlooer doss wot
| elaim. aoe do we attampt to assert that it eo claime, that the Coamissine
made any false reprosextation or concenled sxy meterial fact that could dave

IM&M’&M. Petitioner 444 say, hovever, st the redesring on
ﬁfMIﬁ,MMmﬁmmm. 2.1069; and further admitted that
| they realised the Order comid be aitersd, mmendel or modifted.

Thove are wany Neov MNoexico decisions against Petitiomer's content- \
ion that estoppel can be asooriod agaiunst the State in 1te axereise of its

|yauecm For exsagple, in State v. dclesn, Sgew, vhere the State wnder

i

| 148 poiice power was regulsting the sppropriation of wter in answer to the

contemtion of estoppel said:

barred ean ground of sstoppel by reasom of laches
on the part of the Artesimn water spearvisor vho
hod inodiodge of the wethod smployed by him in

|
|
"Defentamt clsdus that the action sgainst hixs is |
1
|
 Bis mative grass sl livestock, The :

w Palatisy (Stase) contends that satoppel mad

inakas do #od yur against the State S provemt {ts

ating ia & governasotal ; \
Vith this comentionst Ty e MEe

Our Supreme Cowrt, io the owee of ‘

ILLEGIBLE
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wmmwmﬁestwimtmsuﬁMaw
acted upom relissce to an AStorney Genurai's miling. m,mmum,\
that the First Thrift & Loun Association incorporated under the New Maxico
Mwmmmerhmaﬁmmw;
poration statutes. rmmmgmmmtuwuf
prohibit thes from conductiag the banking business. ™he Asscciation tasod
1umtmnwmwmwmmtn t
rwmummwm;m«mml
tasucd by the New Mexico Attarney Gemersl's affice which purportedly gave St
the right to conduct such business. The Asspciation costended the State 1
mamueswwmumr@tmaommznmi
mmuum,mmm,wmgtﬂm%
apinion. The Suprems Court ansvered this comtention by sayisg:
"W tever e #ffect of the opisions mmiioned
#* & % 4n any event the State caaot Yo estopped
from the exervise of ita police power. ‘A State
calnot estop itscif by grant or cemtract from the
exercige of the palice power.' Sasitary Dlstriet
of Chicage v. United States, 266 U.5. 505, 69 L.Bd.
5.
T™he Court them cited

Town _gf Gallup v, 3

and pumerous other anthorities. \

ILLEGIBLE
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In conclusion, by reason of the authorities sbove cited and the

statutes applicable, we respectfully subwmit thet none of the comtentions mede

by Petitioner are well taken; that the Order complained of OCC R-1069-B is

! ressopable, lavful and just and that the Commission acted within its power

and amthority by promulgating the same and for ths reasous heretofore stated

the Order shomid be affirmed.

Reapectfulliy submitted,

fmnnlfﬁmhmref

HAGHOLIA PETROLEUM COMPARY

HBELE OIL AND REFINING COMPANY
ERITISH-AMERICAN OIL FRODUCING CO,
SXELLY OXL COMPANY

AMARDA PETROLEUM CORPORATTON

and

BY GLLBERT, WHITE AND GILBERT

By @ -
L. C. , Attorney
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" BEPORE THE OIL CONSERVATION COMMISSION
OF THE STATE OF NEW MEXIC
IN THE MATTER OF THE APPLICATION
NF SUNRAY MID-CONTIMENT OIL COMPANY CASE NO. 1308 '
(BISTI POOL SPACING REHEARING).

ERIEF

This Brief is submitted to supplement the application for
rehearing filed by Shell 01l Company in this aetion. The applica-
tion for rehearing is directed to Order No. R-1069-B of Januery 17, |
1958, 2

A brief considerstion of the facts estsblished during the
hearings is necessary before considering the legal consequences of
the action taken by the Commission and by the applicant.

As shown by 8hell's rehearing Exhibits Nos. 1 and 2 at the
Shell rehesring, 40-acre wells were drilled by Shell, the firsat
commencing about the middle of August, 1957, and thereafter an
additional well was drilled prior to October 9, 1957, which is the

| date of Order No. R-1069. Between October 9 and November 4, 1957,

% four (4) 40-acre wells were commenced, and between November 4, 1957,

which i1s the date of Order No. R-1069-A, ond Januery 17, 1958, the
date of Order No. R-1069-B, eight (8) 40-acre wells were commenced.
As established st the hearing, the total cost of these fourteen
wells to the applicant was $565,600.00, exclusive of lease facilities,
It was further established during the hearings the Commission was
officilally advised of the commencement of drilling of eaeh of these
wells on the regular Commission forms.

The initial 40-acre wells drilled were, of course, drilled
under the State-wide Rule No. 104, which had been in effect for
many years. About August 5, 1957, Sunray Mid-Continent 01l Company
applied for an exception to this State-wide Rule and the exception
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was denied by Order No. R-1069; consequently the State-wide Rule
remained in effect as theretofore. On November 4, 1957, Order No.
R-1069-A was issued which granted a rehearing to Sunray. This
Order expressly recites that Order No. R-1069 shall remain in
full force and effect, consequently it recites that the State-wide
Rule shall remain in effect. The State-wide Rule remained in
effect until Order No. R-1069-B of January 17, 1958, was issued.
The facts developed at the hearing further show that the
applicant drilled the 40-acre wells in reliance on the State:ﬁide
order of the Commlssion. None of the facts listed above are in
any way controverted by the parties opposing the Shell rehearing.
In this Brief, we would 1like to discuss four principsal
points and refer to other points raised in the application for
rehearing. These points briefly are:
Firet: Order No. R-1069-B 1s retroactive in effect and,
consequently, violates the due proecess clause of the Constitution.
Second: The action of the applicant in reliance on the
orders of the Commission, coupled with the knowledge of the
Commission that the wells were being drilled, invokes the doctrine
of estoppel againat the Commission to prevent it changing the

regulations as they pertain to the wells already drilled..
Third: The &ction of the Commission in 1issuing Order No.

R-1069-B constitutes an impairment of the obligation of contracts;
the contreacts being those arlsing in and from the Carson Unit Agree
ment.

Fourth: The next points relate to the general matter of

discerimination ageinst the applicant in the issusnce of the Order

The New Mexico 01l Conservation Commission was created by

the State Legislature as an administrative agency to which has

¥
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| This case dealt with the question of notice to be given to parties

been delegated power to regulate development and production of

oil and gas. The Commission has the express power to make rules,
regulations and orders (New Mexico Statutes 1943 Annotated, Section
65-3-11).

The application for rehearing 1is concerned with the State-
wide spacing Rule and the field-wide Rule R-1069-B. These State-
wide and field-wide Rules probably have the force and effect of
law, In any event, there is a penalty for the violation of such
rules, We are dealing with rules, regulations and orders which
do not merely interpret the statute, but which constitute an
exercise of the delegated leglslative power.

The power here exercised and the acts performed do not
involve adjudication of rights. The regulations here are prescrib-
ed by the Commission pursuant to a specific delegation of power
as above indicated. This type of regulations prescribes for the
future within the scope of the standards set down by the Legislaturé
and the rules asre of general application.

The Supreme Court of New Mexico hes made the distinction
between administrative proceedings which determine policy and
those whieh adjudicate rights. This distinction 1s made in

Phillips vs. City of Albuguergue, 60 N.M. 1, 287 P. (2d) 77.

concerned in an administrative proceeding and the Court defines
legislative proceedings as those involving s determination of
policy rather than an adjudication of rights. This distinction
is of great importance 1in considering the matters involved in
this hearing.

The Supreme Court of New Mexico has also held an administra-
tive agency performing functlons similar to those involved in this
hearing was exercising a legislative function. Thls case is

Continental Bus System vs. State Corporation Commission, 56 N.M.

158, 241 P. (2d) 829. The case involved the lssuance of a
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certificate of publliec convenience and necessity to a bus company.

The Court there said:
"The State Corporation Commission in these

matters is an administrative bosrd exercising @

legislative function *##* "

#e believe that this is a necessary and reasonsble distinc-
tion in the analysis of the fundlons of an administrative agency
to distinguish between legimlative and Judiclial powers and ascts.
If a delegation of authority to the 011 Conservation Commission

is valid, 1t must be limited to the exercise of legislative

functions. This diatinction between functions of an administrative

agency 1s especially lmportant in the State of New Mexico where
the matter of delegation of judicial powers has been very severely
curteiled. This strict rule is especially apparent in the recent

case of Hovey Concrete Products Company vs. Mechem, 63 N,M. 250,

316 P. (2d4) 1069. 1In this case, the New Mexico Supreme Court
struck down the creation of an administrative agency on the ground
that it could exercise Judicial funetions. In so doing, the Court
regarded it as being in conflict with Section 1, Article € of the
New Mexico Constitution. The Court said:
"Here the Legislature has attempted to

create an executive agency, clothed it with

Judicial power, on & parity with district courts,

and invested 1t with state-wide Jjurisdiction.

This cannot be done."
Thus, in the matter we are now considering, if the acts creating
this Commission are valid, it must be exercising a legilslative
function and not a judicial function.

Since New Mexico 1z very striet in its construction of the
delegation of powers by the Legislature, we do not feel that the

case of State vs. Bond, 172 Okla. 415, 45 P, (2d) 712, which was

cited by those opposing the rehearing, 1s applicable. This case
related to 2 cancellation of under-production, and the Court there
said in pari:

“"sas to exercise discretion, jJudicial in nature,
and to make and modify its orders ##+ "

b,
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The Court further says, st page 715, with regard to the under-

production in question:

"It was not accumulated then through any
reliance upon any order of the Commission, nor
did it sccumulate under any provisions of the
act, for there was none."

The parties opposing the application further cite the case
of Rieckhoff ve. Consolidated Gas Co., 123 Mont. 555, 217 P. (2d)

1076. This case again concerns parties involved in private
litigation and the position of parties during an appeal of a
case 1in Court. This, again, 1s an entirely different question.

Other ceses which relate to the exercise of judieial func~
tions which are permitted in other States and which are permitted
by some Federal agencles cannot be regerded as pertinent in this
sltuation. This distinction between leglislative and Jjudicial
functions must always be borne in mind in considering the cases
on this subJject &nd in any analysis of the powers snd duties of
the New Mexico 01l Conservation Commission. The Legisleture, or
any agency to which legislative powers have been delegated, cannot
issue retrcactive rules, lsws or regulations, for to do so is to
take property without due process of law.

We believe that 1t is spparent without the citation of
authority that the exercise of a delegated legleslative power
is subject to the same limitations as imposed on the Legislature
itself, which delegated the authority.

Thug, 1f the Legislature cannot do so, this Commission
cannot issue an order or rule which has the force and effect
of 8 law and which has & retroactive effect, to deprive a party
of 1ts property. This basic problem of retroactive regulations
has been considered in other States and by the United States
Supreme Court.

Ag we have seen from the brlef description of the Orders

which are concerned in this case, they are of general application

LS
>
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and, 1n fact, the Orders under which the wells were drilled are
of State-wlde application; consequently, it 1s more apparent in
this case than in the usual situation that the matter here
concerned 1s one of leglslatlive character. Certainly these
rules are of general spplication end do not, by any stretch of
the imagination, conatitute an sdjudication of rights or an
interpretation of any statute, and cases involving such matters
cannot be considered at all applicable in this case. Next, to
conglder some cases involving the same principle as 1s here con-
cerned in other Jjurisdictions:

In the case entitled Utah Hotel Company vs., Industrial

Commigsion, 107 Utah 24, 151 P, (2d) 467, 153 A.L.R. 1176, the

question involved was whether the hotel hed to contribute to

the unemployment compensation fund. The Court drew the distinc-
tion between acts or orders of an administrative board which only
interpret and those which are legislative. Those which are made
pursuant to sn express delegation of legislative power and which
prescribe for the future a rule of general application are con-
sidered legislative,. The Court 1ndicates that the different
types of acts and orders are reviewed differently, and that the
distinction is otherwlse important.

In the case of Helvering va. R. J. Reynolds Tobacco Company,

306, U.S. 110, 83 L. Ed. 336, the United States Supreme Court
consldered the application of income tax laws to the sale by =
corporation of its own stock, The corporation had acted under &
Treasury Regulation which wasa later amended. Following issuance
of the original regulstion, Congress re-enacted the Revenue Act.
The Court felt that a regulation by virtue of the re-enactment had
the force of law and, further, that Congress did not intend to
authorize the Treasury Department to repeal the rule of law

during the period during which the tax was lmposed. This problem

considered by the United States Supreme Court 1s somewhat similar
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in principle to the matter involved in this hearing. /nd we believq
that the Commission does not have authority toc repesl the "rule of

law” which was in effect and which existed during the period that
the applicant did the drilling in reliance thereon. The Helvering
case has been very fully treated by a number of writers. These
include articles appearing at 4G Yasle Lew Journal, Page 660, 40
Columbia L.R., Page 252, 88 U, Pa. L. R., Page 556, and S& Harv.
L. R. 377, 398, 1311. The danger of permitting administrative
agencies to issue retroactive regulations and orders is treated
in 23 Ga., L.J., Page 1.

With further reference to the queation rsised by the case

of Helvering vs, R, J. Reynolds Tobacco Compeny, the writer of the

article entitled “Treasury Reguletions and the Wilshire 01l Case,”

- appearing at 40 Columbia L. R., Page 252, summarizes as follows:

"The power to change legislative regulations
offers no serious difficulties. So long es the
delegated legislative power is in effect, there
should be no doubt that authority exista to amend
prospectively, subject, of course, to the limita-
tion thet the amended regulation shall be reason-
able, and within the granted power. Re-ensctment
of the section conteining such 2 power, moreover,
constitutes a new grant of the power to make re-
gulations, and should be eonclusive of the issue,
New Problems and constantly changing conditions
require prospective amendments. A retroactive
amendment of legislative regulations, however,
stands on & different footing. The retroactive
application of an amendment of a legiaslative
regulation, precisely as in the case of the
retroactive application of & statue, should be
avolded; sand, a&s in the case of a statute, an
amendment of a legislative regulation should be
construed if at all possaible to have prompective
spplication only. Az & matter of poliey, an
administrative officisl should not have power
to amend retroactively 2 legislative regulation
adverse to the individual, As a metter of law,
it would seem sound to require specific statut-
ory authority. In any event, sny attempt by
Congress to delegate such a power to an gdminis-
trative officlal would necessarlily be subject to
the same rigid limitations which the due process
clause imposes upon retroactive legislation by
Congress. Axlomatically, Congress can delegate
no greater power than it itself possesses.”
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The matter has also been considered at some length by the

Supreme Court in the case of Arizons (rocery Company vs. A.T.3.F.

Railroad, 284 U.S. 370, 76 L. E4d. 348. This case concerned rates
for shipments imposed by the Interstate Commerce Commission and
also the matter of award of reparations under such approved rates.
The Courthere made the following significant statement (7€ L. Ed.
356):

"The Commission's error arose from a failure
to recognize that when it preseribed a maximum
reasonable rate for the future 1t was performing
a legislative function, and that when 1t was sitting
to award reparation it was sitting for a purpose
Judicial in its nature. In the second capacity, while
not bound by the rule of res judicata, it was bound %o
recognize the validity of the rule of conduct prescrib-
ed by it and not to repeal its own enactment with retro-
active effect. It could repeal the order asz it affected
future action, and substitute a new rule of conduct as
often as occasion might require, but this was obviously
the lin%t of its pcwer, as of that of the legislature
itself.

The California District Court of Appeals, in the case of
Strother vs. P. G. & E., 9% Cal. App. (2d) 525, 211 P. (24) 624,

refused to give retroBctive effect to a Civil Aeronautics Authority
rule relating to notice of intention to erect poles and wires near

an airport, and again the Supreme Court of Florida, in the case of

York vs. State ex rel Schwaid, 10 S. (2d4) 813, refused to give

retroactive effect to certaln asction of the Dental Board in the
issuance of & license. The Court said, at Page B815:
"Administrative regulations are binding on

those affected by them only when promulgated in

due course, They will not be permitted to be

used in ex post facto as cherged in this case."

In the annotation appearing at 153 A.L.R. 1188, the writer
considers this problem briefly and clearly sets forth the distinc-
tion between legislative and interpretive regulations issued by
administrative agencles,

The Supreme Court of Washington, in the case of Hansen

Packing Company vs. City of Seattle, 48 wash. (2d) 737, 296 P.

3.




© MM N o 0 N M

10

11!
12|
13

14
15!

16
17
18
19
20
21
22
23
24]
25
26
27
28
29
30
31
32

(2d) €70, concerned itself with an assessment of excise taxes.
The case involved administrative rulings and acts of the City
authorities. The Court ssid in part, st Page 675:

"An administrative agency may not retro-
actively impeach itself on general rules because
of asserted errors of fact, Jjudgment or discretion
on its own pert. If it were permissible for &
taxing agency to challenge years later, such rules
promulgated by its own enforcement agency, taxpayers
would"never be able to close their books with assur-
ance.

e feel that the same considerations apply in this matter, and
operators in this situatlion would never have any assurance that
when proceeding with & development plan, there might be a change
of mind by the regulatory authorities causing them a large loss
of 1lnveatment,

fne of the more interesting cases on this point is the
case of Hercules Powder Company vs. State Board of Equalization,

66 4Wyo. 268, 208 P, (2d) 1096. 1In this case, the Supreme Court
of syoming considered an assessment for sales taxes sgainst the
powder company. It does not seem necessary to quote from this
case in detall, but to note that the Court found that as a general
proposition, regulations of administrative agencies should be
compared to judgments of a court of final appeal. We would,
however, like to make the following quotation from the opinion
(208 P. (2d) 1112):

“The editorial comment concerning the conduct
of administrative agencies in the note in 153
AJL.R. 1194 appears to us as not only practically
sound but also in sccord with what is Just and
fair. That comment points out that:

"1In view of the important part played by
administrative agencieg in modern life, &nd
their expertness and wide experience in matters
confided to thelr administration, it is belleved
that as a general proposition their regulations should,
as concerns the effect of & retroactive change, be
likened to Judgments of a court of final appeal,
rather than to Jjudgments of a trial court, parti-
cularly 1f it is taken into consideratlon that the
individual citizen has practically no cholce in
carrying on activities in rellance upon such
regulations, prior toc thelr being sanctioned by
judicial decision.'

e
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"Po this may we add briefly that there is no
good reason in this day and era that we can per-
ceive why the agencles of the state - unless
clearly by statute commanded to act otherwise -
should not be held to the same sgtandards of
morality, equity and fair dealing that are ex-
pected by the established courts of the land
from the citizenry of the several states.”

There is no question that rights of parties which have been
established pursuant to a Judgment may not be divested by sub-
sequent legislative action. Missengill va., Downs, 7 How. 758,

12 L. Ed. 903, McCullough vs. Commonwealth of Virginia, 172 U.S,
102, 43 L. Ed. 382.

Thus, we notice that under a variety of circumstances and
in 2 number of separate Jurisdictions, the Courts have felt that
regulations of the type which we are here considering should not
be given retroactive effect,

We have considered in this Brief a varlety of cases in
order to show that the principle is of universal application,
whether oil or any other subject of governmental regulation is
concerned. We agaln point ocut the general appl}catien and
prospective effect of the State-wide orders under whieh the
action by the appliecant was taken.

No one is arguing in this case that the Commission does
not have the power to change its rules and regulations. Shell
is the first one to recognize such power and freedom on the part
of the Commission to regulate the oll and gas production and
development in New Mexico. Such power 1is necessary for the
proper functioning of the Commission in its mission to promote
conservation; however, 1t is equally apparent that when an
operator has acted in accordance with the requirements of the
Commission's regulations, if the Commission feels that they
should be changed for the future, this operator should not be
penalized thereby. The new rules and regulations should look

only to the future and should not attempt to affect the action

10.
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taken under the o0ld rules. In any situstion of this nature
and in any statute, provision is made to protect those who
have rights acquired under the old regulations. This applies
in any situation, not only in this apacing case or any other
spacing case, but it can apply to casing regulatiomg tankage
and any dther production or development activity that has been
carried on by any producer in the State of New ¥exico. The
Commission heretofore has recognized the fact that its rules
when changed must only relate to the future, and thig is done
in the same Rule No. 104 which is under discussion in this
case. In sub-section (k), the Rule states: “The provisions
of (1) and (J) above shall apply only to welle completed after
the effective date of this rule. Nothing herein comt ained
shall affect in any manner any well completed prior to the
effective date of this Rule, and no adjustment shall be made
in the allowable production for any such wells by reason of
these Rules.”

Thus, we notlice that in the adoption of Rule 104, express
provision was made to recognize the existing rights., The same
must be done in the case we are now considering. As s matter
of principle, law and everyday falirness, orders should not be
given retroactive effect to penaslize in any menner persons who
have in good faith relied upon previous regulations and pollcey
of the same agency.

THE APPLICANT HAD ACQUIRED VESTED PROPERTY RIGHTS.

In the application for rehearing the aspplicant sets out
in some detail the fact that 1t had acquired vested property
rights by reason of the drilling of wells pursuant to the
reguirements of the Stste-wide spacing rules. These rules
not only permitted but required the specing which was followed
by the applicent. The applicant in asuch spacing acquired this
vested right to a full unit alloweble. It was entitled to such

11.
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a full unit at the time the wells were commenced and it 1is still
entitled to such & property right. Under this point we will
discuss the cases which clearly hold that the applicant did
acquire such & right and that 1t may not be taken away by the
action of the Commisaion. First to consider what 18 2 vested
right under our laws:

In the case of Rubalcava vs, Garst, 53 N.M. 295, 206

P. (2d) 1154, the New Mexico Supreme Court had occasion to
conglder the nature of vested rights. In this case the court was
called upon to determine whether a 1947 enactment, requiring that
a claim against & decedent's estate to impose a trust or equitable
interest therein must be based upon an agreement in writing,

would be applicable to 2 claim based upon an oral agreement which

' arose prior to 1947. 1In concluding that the statute would violate

vested rights if 1t were to be applied retrosctively to claims
which originated prior to the date of its enactment, the court
gstated:

t"A ‘vested right! i1s the power to do certain
actions or possess certain things lewfully, and is
substantially e property right, and may be created
either by common law, by statute, or by contract.
And when it has been once created, snd has become
absolute, it 18 protected from the invasion of the
Legislature by those provisions in the Constitution
which apply to such rights., And a fallure to exercise
a vested right before the passage of a2 subseguent
statute, which seeks to divest it, in no wey affects
or lessens that right."™!

and also noted:

t"ssslUpon principle, every atatute, which takes

away or impairs vested rights acquired under

existing laws, or creates 2 new obligation,

imposes a new duty, or attaches 2 new disability,

in respect to transactions or considerations

already past, must be deemed retrospective.’!

This matter of the duration of vested rights in spacing
has not received the attention of the courts in meny cases. We
are unable to find any expression of opinion by courts of any

state except in Texas. This 1s & very lmportant factor in this

iz2.
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particular case and this point constitutes an independent ground
for invalidity of Order No. R-1069-B. As has been demonstrated
during the previous hearings the petitioner drilled & number of
wells on U40~acre tracts and has acquired property rights which it
is entitled to have protected.

This matter of vested rights and spacing has been considered
by the Court of Clvil Appeals of Texas in the case of Chenoweth

vs. Railroad Commisgion, 184 S.W. (2d) 711. This case wes »

so-called Rule 37 case and concerned the changes in the Texas
Spacing Rule Number 37. The Court, in 2 detalled opinion, held
that when an owner or operator invests money and drills a well

in keeping with an existing valid order of the Rallroad Commission
he acquires property rights thereby, and further that such operator
is entitled to have those rights protected ss against subsequent
changes in the Rule by the Commission., The Cotwrt in this casge at
Page 715 stated:

"It 1s settled law that when an owner or operator
invests his money and drills s well in keeping with an
existing valid order of the Commission he acguires
property rights which he is entitled to have protected.

The most common lnstance in such cases is where an cwner

has drilled his tract to a density suthorized by the old

oll spacing provisions of 150-300 feet. Change of the

spacings to 330-660 feet cannot operate to destroy his

property rights legally acquired 1ln the wells already

drilled under the former spacing provisions.”

In this case the Court and the parties were clear that no
one was asserting any vested rights as egainst the proration
of the output of the wells concerned. Likewlse the appllcant in
this case makes no econtentlion that it has vested rights to the
continuation of any perticular proration. However, it is clear
that the applicantcannot be digcriminated against as regards other
producers in the same fleld by this proration.

Az In the Chenoweth case, the applicant here acquired a
vested right in the spacing of its wells which were drilled under

valid existing orders of the Commission.




The Texes Court in the csse of Atlantic Refining Company

ve. Gulf Land Company, 122 8.W. (2d) 197, considered another

spacing case under the Rule 37 and again recognized that there
1s a vested right entitled to protection. In this case the Court
carefully considers the particular spacing rule that was im effect

at the various times concerned. Thus in this case as in other

~2 O G N M

Texas cases, the Courts are careful to protect the vested rights

of the parties under such circumstances. We notiee also that at

0 ™

one time the Texas Spacing Rule 37 made reference expressly to
10|l vested rights. There was, consequently, a clear recognition of
113 such rights incorporated in the Rule itself.

12 In the case of Humble 01l & Refining Co. vs. Railroad

13) Commission, 9% S.W. (2d) 1197, the Court of Civil Appeals agein

14} conaidered a spacing case and sgain the Court refers to the danger
15| of destroying property rights if the Commission 1s not reguired to
16|l recognize the creation and vesting of rights under the Specing

17 Kule. At Page 1198 the Court made the following statement:

18| "It requires no departure from the rules lsid down
in those cases to sustaln the action of the commission

19 in the instant case, It is true that when the permit
here attacked was granted, it required an exception

20 to rule 37 as that rule existed when said permit was
granted, At that time the spacing provisions required

21 were 466-933 feet. But at the time the 2.5 acres were
segregated, spacings under said rule of only 150-300

22 feet were required. A subsequent amendment to such
spacing rule should not, however, be permitted to

g3 destroy a property right duly acquired in keeping with
the provisions of such rule as they existed at the time

24 suech property was so acquired. And the right to develop

? said 2.5 ascre tract should be determined, we think by

23| ' the provisions of rule 37 ap they applied at the time
the tract in questlon was segregated. Jtherwise, an

26 smendment to such rule, by increasing such spacings
between wells, would in effect work & confiscation of

=7 vested property rights legally acquired in good faith

o8 and in keeping with such rule.”

29 The parties opposing the application cite the cases of

50| Alston ve. Southern Production Co. 207 LA, 370, 20 So. (2d) 383,
51| and Texss Trading Co. vs. Stanolind 01l & Gas Co. 161 3W. (2d) 146,

32|| as applicable to the vested rights issued involved in this rehearing.
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The former case arose from an action between private
partles to cancel oll end gas lesses because of improper royalty
payments. The defense was that royalties were pald in acecordance
with an order of the Commission increasing the size of gas drilling
unite. The decision wae predicated upon the fact that the govern-
ment had promulgated & wartime order which provided "No materisal
mey be used for the drilling of any oll well on less thean 40 acres,
or any gas well on less than 640 acres”. The courtconcluded that
the Commission's authority was subordinate to that of the Federal
Government during the emergency caused by war and that, accordinglyf
the size of the drilling unit must conform to that prescribed by
gsuch wartime emergency order,

The latter decision Involved & Rule 37 case where the
operator was contendling that it acquired a3 vested right in the

spacing rule in existence at the time it acquired its lease. As
previously mentioned, Shell i1s not contending that it acquired a

vested right in spacing rules as they exlsted at the time it

acguired its_leases in the Carson Bistl Area, or at any other
{ime, nor thet the Commission may not amend such rules insofar
as future wells are concerned, However, any such amendment
must not pemalize Shell as to wells previously drilled under prior
rules. Thus it 1s obvious that neither of these declisions is
applicable to the instant situatlion.

It would not seem necessary to cite further authorities
on the treatment of this matter in Texas, and there 1s no reason
why vested property rights should not be protected in the same
manner in New Mexico. The applicant in this instance clearly
zcquired such rights by the drilling of the wells whichhes been
brought to the attention of the Commission., As in the considera-
tion of the doctrine of estoppel it should be borne 1n mind that
the Commission was advised and had knowledge of the drilling
being conducted by the petitioner.

15,
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At the time the 40-acre wells in question were drilled
they were each entitled to the same allowable as adjoining
80-scre competitor wells. Under Order R-1069-B, such 40-acre
wells are discriminated against and given half the sllowables
of BO-acre wells which were drilled to the pame depth. The net
effect of Order R-106G-B is to deprive the petitioner of sny
allowebles for fourteen (14} of its 40-acre wells drilled in
accordance with Ztate-wide rules, confirmed by orders of the
Commission. It 1s no answer to say, as does the Commission's
menorandum 3-58 of January 17, 1958, that such wells will be
permitted to produce all or a portion of the allowable given
petitioner's well on an adjoining 40-scre location. The fact
remains that fourteen (1li) of these 40-acre wells will not
earn any additional allowables under Order R-1069-B. The
result is the same as if this order had reguired that these
fourteen (14) wells be entirely shut in for a one-year period.

As indicated under State-wide Rule 104 the 40-acre
spacing was proper and was in fact required. This State-wide
rule was not affected by Order No. R-1069 which only served to
refuse an exception to the rule. Also,as we have noted above,
Nrder No. R-1069-A of November 4, 1957 likewise confirmed the
applicability of the State-wide rules, and such State-wide rules
were consequently in effect until January 17, 1958 when Nrder
No. R-1069-B was issued. This order of January 17 is, of oourse,
the one which purports to affect the vested property rights of
the spplicant. «¢ feel for this reason alone that the order is
invalid and should be set aside.

IMPAIRMENT OF OBLIGATION OF CONTRACTS
In the application for rehearing, petitioner also pointed

out that Order R-1069-B violates the provisions of Seetion 10,
Article I of the United States Constitution and Section 19 of

Article 2 of the Constitution of the State of New Mexico relating t:
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impairment of obligations of contracts, Since the principles of
law involved are well esteblished, it 1s not necesgssry to review
them at great length. However, 1t is interesting to note that
the Supreme Court of the United States has held that orders of
State commissions or other State agencies, exercising delegated
authority which 1s legislative in character, constitute "laws”
within the meaning of these constituticnal prohlibltions. grand
Trunk sestern Railway Compsny ve. Railroad Commission of Indiana,

221 U.8. %00, 55 L. Ed. 786; Prentis vs. Atlantic Coast Line

Railroad Company, 211 U.5. 21C, 53 L..Ed. 150.

The contract involved in this situation 1is, of course,
the Carson Unit Agreement which was established during the course
of the hearings. The Unit Agreement contemplates supplemental
plans of development which become a part of the contrasct obliga-
tions. The testimony and evidence established that the third
supplemental plan provided for the drilllng of forty acre unit
wells, This point, of course, concerns only those wells within
the Carson Unit Area,

In the case of Rubalcava vs. (Garst, the Supreme Court of

New Mexico quoted with approval the following statement from
Volume 1, Cooley's Constitutional Limitationg 8 Ed., Page 583:

"i1The obligation of & contract,' 1t is sald, 'consists
in its binding force on the party who makes 1t. This
depends on the laws in exlistence when it is made; these
are necessarily referred to in all contracts, and form-
ing @ part of them as the measure of the obligation to
perform them by the one party, and the right acquired
by the other. There can be no other standard by which
to ascertain the extent of either, than that which the
terms of the eontract indicate, according to their
settled legal meaning; when 1t becomes consummated,

the law defines the duty and the right, compels one
party to perform the thing contracted for, and gilves
the other a right to enforce the performance by the
renedies then in force. If any subsequent law affect
to diminish the duty or to impair the right, it neces-
garily bears on the obligation of the contract, in favor
of one party, to the injwry of the other; hence any law
winich in 1ts operations smounts to & denial or obstruc-
ticn of the rights acerulng by a contract, though pro-
fessing to aet only on the remedy, 1s directly obnoxious
to the prohibition of the Constitution.'”

17.
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The three (2) 40-acre wells included in the aforementioned
third supplemental plan of development, whichleve been drilled
pursusnt to the Carson Unit Agreement, were drilled when the
State-wide 40-acre spacing and proration rules were in full
force and effect. Consequently each of these 40-acre wells WaS
entitled to a full unit allowable at the time it was drilled.

The United States Geological Survey, the Commissioner of Public
Lands and the State 01l Conservation Commission were aware that
Shell's assumption of the obligation to drill 40-acre wells under
such plan of development was based upon the State-wide rules under
which a full unit allowable would be granted to each 40-mcre well.
Under Order R-1069-B, the three (3) 40-acre wells will receive
one-half of the allowable given wells drilled to the same depth
on adjoining competitor lands on an 80-acre spacing patterm.

It 18 obvious that under Order R-1069-B performance of Shell's
oblligations under the third supplemental plan of development

will be burdensome and onerous in that the wells will receive one
half of the alloweble that they would have received at the time

of approval of this plan of development pursuant to which they

were drilled. In the above quoted language of Rubalcava vs. Garst,

Order R-1063-B clearly amounts to a "denial or obstruction” of
"the right" to a full unit allowable which existed at the time of
creation of the contract arising from approval of the Csrson Unit
Agreement and such plan of development and, therefore, impairs
obligationa of contreacts contrary to the above-mentioned con-
stitutional prohibitions contained in the United States Conatitutioh
and the Constitution of the State of New Mexico.

NQ. R-1069-F
In the application of Shell 0il Company for rehearing,
reference 1s made to the driliing of wells in good faith in

reliance on the existing orders of the Commission and with the

13,
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further statement that as 2 matter of equity and Justice, the
Commission 1s estopped from establishing spacing ang proration unitd
which discriminate against the applicant's wells mso drilled.

As we noticed above, it was established at the hearings,
and not controverted, that the wells in question were drilled in
reliance upon the State-wide order of the Commission. It waes
further established that the Commission had knowledge that these
wells were being so drilled, by reasson of the official notice
forms furnished to the Commission, and we have also seen that
the order granting the rehearing expressly provided that the
State-wide rule would not be altered. Thus, all action was
taken pursuant to and in rellance upon the 3tate-wide orders
of the Commission.

The parties opposing this applicetion have cited the

New Mexico Supreme Court decision of Chambers vs. Besgent, 17

N.M. 487, 134 Pac, 237, &s setting forth the elements of
equitable estoppel:

(1) There must be conduct -- scts, language

or silence -~ smounting to a representation or
concealment of materiel facts, (2) These must

be known to the party estopped at the time of

his said conduct; or at least the circumstances
must be such that knowledge of them iz neces-
sarily imputed to him. (3? The truth concern-

int these facts must be unknown to either party
claiming the benefit of the estoppel at the time
when such conduct was done and at the time when

1t was acted upon by him. (4) The conduct must
be done with the intention, or at least with the
expectation, that it will be acted upon by the
other party, or under such circumstances that it
is both nstural and proper that it will be acted
upon. (5) "The conduct must be relied upon by the
other party, and, thus relying, he must be led to
act upon 1t. (65 He must in fact act upon it

in such 8 manner 88 to change his position for the
worse; in other words, if he must so0 act that he
would suffer a loss if he were compelled to sur-
render or forego or alter what he has done by reason
of the first party being permitted to repudiate
his conduct and to assert rights consistent with
1t."

In discussing this New Mexico decision the United Btates
Court of Appesls for the Tenth Circuit in the case of Houtz vs.

19;
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general Bond & ance Co., 235 Ped. (2d4) 591, at Page 597,
sommented:

"In Chambers vs. Bessent, 17 N.M. 487, 13% P, 237,
the Kew Mexlco Court set out in great detail the
elements necessary to bring into play equitable
estoppel. Reduced to simple terms, its holding,
consistent with the general holding of other courts,
is that equitable estoppel results from s course of
conduct which precludes one from asserting rights he
otherwise might assert againat one who has in good
faith relled upoh such conduct to his detriment. The
court did not hold that actual knowledge cof faets must
be had by one relying thereon for estoppel.”

However, 1t 1is readily spparent that all of the elements set
forth in Chambers ve. Bessent are present in this case. Following

the corresponding numerical seguence in that case, they may be

3 triefly summarized as follows:

1. The acts or representationa of the Commission, which
constitute the basis for estoppel,conslst of the issuance of
Orders R-10{9 and R-1069-A, which provide for continuation of
State-wide 40~8cre spacing and proration rules. GSuch representa-
tions were supplemented by the actual establishment of 40-acre
proration units in the Carson-Bistl Area for the months o December
of 1957 and January of 1358.

2. 'The New Mexico 011 Conservation Commission was at sll
times aware of the fact that 40-acre wells were belng drilled by
3hell, and of the further fact that such wells were being drilled
on the baslz that they would receive a full unit slbwable in
accordance with existing State-wide rules.

3. Shell did not at any time prior to January 17, 1958,

| receive information indicating, nor did it have reason to believe

that, the Commission would issue a retrospective order purporting
to nullify the provisions of prior Orders R-1069 and R-1069-A,

that 8tate-wide rules would remain in full force and effect until
chsnged; under Opder R-1069-B such provisions of R-1069 and R-1069-+
were treated as if nonexistent.

4, The Commission, in providing for continuation of

20,
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State-wide rules under Orders R-1069 and R-1069-A, knew that Shell
would proceed with its 40-acre development progrsm in relisnce

upon the Stste-wide rules. As previously noted, copies of its
notices of intention to drill esch of the 40-aere wells in question
were flled with the State of New Mexico.

5. As established by the uncontroverted testimony in the
rehearing, Shell drilled the 40-acre wells in question in reliance
upon State-wide LO-acre rules as affirmed by Orders R-1069 and
R-1069-4.

6. As a result Shell expended in excess of $565,600,00
in drilling fourteen (14) 40-acre wells which, under Order R-1069-B|
will earn noc additional sllowable whatsoever.

This is the doctrine of estoppel. There 18 no question
whatever of its applicatlon as between private individuals, and
there is little question under modern authorities for its
application againat Governmental agencles,

There 1z 2 general consideration of the appllecation of
the doctrine as to Governmental agencies in 1 A.L.R. {2d) at

Page 346. At this place, the following rule is set forth:

“"Assuming, however, the presence of all the prerequi-
sites for the application of the doctrine of estoppel
as between individuals, under socme circumstances the
public or the United 3tates or the State mey be held
estopped if sn individual would have been held estopped;
as when acting in a proprietary or contractual capacity;
or when the aets of its public officiales elleged to
constitute the ground of estoppel are done in the
exercise of powera expressly conferred by law, and

when acting within the scope of their authority.”

There are few declsions in the State of New Mexlco
concerning the application of the doetrine to Governmental

agencies; however, in the case of City of Carlsbad vs. Neal,

56 N.M. 465, 245 P, (2d4) 384, the Court considered the matter
and held that the doctrine should be applied agasinst a municipality
This case constitutes a clear holding that the doctrine will be

spplied against Governmentesl agencles. This case concerned the
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dedication of 2 street, the City bringing an action against an
individual to recover possession of land claimed to be part of a
street. The Court stated, with reference to the matter of
estoppel, at Page 389:

"With regard to the estoppel question, it has been
generally held that the dootrine of equitable estop-
pel may be invoked against the public depending upon
the cireumstances of the particular case and the
requirements of Jjustice and that, under certain cir-
cumstances, & municipelity may be estopped from assert-
ing that it owns a street or from opening and accept-
ing a street although it has been previously dedicated
to the use of the public. 3See the annotations on this
subject in 171 A.L.R., Pgs. 9% to 171."

"But, &8s stated in the case of Dabney v. City of
Portland, 124 Or. 54, 263 P. 386, 388, 'No hard

and fixed rule can be stated for determining when

this principle should be applied. Each case must be
considered in the light of its own particular facts

and circumstamces.' And, in order that an estoppel
may arise, there must be inegquitable conduct on the
part of the city, and irreparable injury to parties
honestly and in good faith acting in reliance thereon,"

ve feel that this doctrine is entirely applicable to the
situation in which Shell 011 Company finds itself in this hearing.
The previous cases in Kew Mexico, which are Rogs vs. Danlel, 53

N.M. 70, 201 P. (2d) 993, and Durell ve. Miles, 53 N.M. 264, 206 P.
(2d) 547, recognize the existence of the dooctrine, but do not

present a clear holding on the point as does City of Carlsbad vs.

Neal.

This matter has, of course, been considered 1in other States.
It has received considerasble attention in the State of California.
In the case of Market Street Rallway Company vs. Cslifornia State
Board, 137 Cal. App. (24) 87, 260 P. (2d4) 20, the Court was

concerned with an action brought by a street rallway company to
recover sales tax, In this instance, when the company sold its
properties, the State Board of Equalization had in effect a
ruling that a bulk sale of property was not subject to the

sales tax. During the course of the liguldation of the company,
the Board changed its rule. The Court held that the Board was

22.
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estopped and could not collect penalty and interest, the Court
thereby deciding that under proper circumstances, estoppel can be
applied sgainst a Governmentel agency, and the Court, with refer-
ence to this point, made the following statement:

"As was said in Baird v. City of Fresno, 97 Cal.

app. (2d4) 336, 3™2, 217 P. (2d4) 681, 685: ‘'Ordinarily
a governmental agency may not be estopped by the
conduct of its offlicers and employees but there are
many instances in which 8n equitable estoppel in

fact will run ageinst the government where Jjustice and
right require 1t.'. 3See for & good discussion, Farrell
v. County of Placer, 23 Cal (2d) 624, 145 P. (24) s70,
153 A.L.R. 323. 1In Cruise v, City and County of San
Franciseo, 101 Cal. App. (2d) 558, 565, 225 P. (24)
988, 993, this court had the following comment to
make: ‘Whether an estoppel exiats againat the govern-
ment should be tested generally by the same rules

as those applicable to private persons. The govern-
ment should not be permlitted to avoid liability by
tactics that would never be countenanced between
private parties. The government should be an

example to 1ts citlizens, and by that is meant a

good example and not & bad one.'"

The California Court, in the case of Sawyer vs, City of

San Diego, 138 Cal. App. (24) 652, 292 P. (2d) 233, also consider-
ed the application of the doctrine of estoppel. The Court held
that the doctrine would be applied against Governmental bodles.
This case concerned the question of whether property owners
located outside the City had the right to water service. The
Court, in its decision at Page 239, made the following statement:

"shether or not the doctrine of estoppel 1s applicable
iz a question of fact unless but one inference can be
drawn from the evidence. (Citing cases). The trial
court's finding in this connection is also supported
by substantial evidence. The doctrline of estoppel
will be applied agalnst governmentel bodlies where
justice and right require it. (Citing cases.) In
City of Coronado v. City of San Diego, 48 Cal. App.

0, o 9 P, i} 359, supra, the doctrine
of estoppel was applied against the clty of San Diego
where it acquiesced for many years 1n the taking of
whter under econtract and a new agreement and considera-
tion of settling other litigation waa entered into
mndifying the original contract. This court there
held that the city was estopped to insist upon a
differert interpretation of the new contract."

The Supreme Court of Colorado, in the case of Piz v.

Housing Authority, 132 Col. 457, 289 P. (2d) 905, considered

n
(¥ V)
-




the application of the doctrine in condemnatlon proceedings. The
Court applied the doctrine, and stated:{Page 912 Pac.)

"It was suggested by the trial court that estoppel
against a governmental agency should be permitted
only in extreme cases. .hether the Housing Authority
is 8 governmental agency we need not decide. Ve

have in this state ample authority for the proposi-
tion that estoppel agalinst such &an agency may be
applied in a proper case, (Citing cases.) Estoppel
waa appllied ageinst the City of Denver in an eminent
domain proceeding. Heimbecher v. City and County

of Denver, supra. If estoppel applies to the City and
County of Denver, it surely appliez to the Housing
Authority."

~ O Y M

O

10 Thus under the brief consideration of these cases applying

11|l estoppel against governmental agencies, we feel that it is clear

12|| that all of the elements are present in this case,

13% There has been some discussion of good faith by those who
14? oppose the application for rehearing. They apparently misunder-
15| stand our assertion of good faith in this situation. we simply
16| agsert that we relied on the orders of the Commission, thst we had
17 a right to rely on the orders of the Commission and that this

18|| constitutes our good faith. There is not in any way involved in
19| this case the question of good faith as in those many cases which
20‘ involved diaputes between private individuals snd trespass cases.
2l s 18 well established by the suthorities, the matter of whether
22| g person trespasses 1ln good falth upon the property of asnother

23|l 1nvolves a question of notice given by the true owner of the land
241 to the trespasser, but we fail to see how this is in any way

251 soncerned in this case. The cases cited by their oral argument
26| indicate that they are relying on this unrelated doctrine. For
27’ example, they cited the case of Liles ve. Thompson, 85 S.w. (2d)

28 784 (Texas Court Civil Appeal 1935). This csse was relled on by

29 the opposition but involves a dispute between two individuals

30 and the question 1s whether the trespasa wag innocent or willful

31 This is clearly not 1nvolved in our case. Also st the oral argu-

52 ment much was made about the fact that certaln parties to the Carson

24,
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Unit Agreement did not agree to the forty-acre unit spacing, but
this sgain obviously makesa no difference in this case. Under & unit
agreement the objections or disagreements among working interest
owners on technical matters cannot have any effect on an operator
who 18 conducting his business in accordance with the official rules
and regulations of the State and Federal agencies having Jurisdiction
over such matters.

It wes clearly esteblished at the hesrings that Shell receiy
ed no advice, recommendations or any other indication from eny offic]

agency that its action in developling on a forty-acre basis was in any

way improper. This 13 the good fsith. This 1is the reliance upon th
official action of the sppropriaste governmental agency. Juat becaus
an attorney in some other company writes & letter to Shell does not
mean that it should disregard the officiel rules and regulstions of
the 711 Conservation Commission, &lthough such an attorney may have
been practicing from a very early age.

It has been contended by the parties opposing Shellts
application that because of Sunray's application for an exception to
the State-wide spscing and proration rules which was filed August 5,
1957, Shell should not have proceeded with the drilling of 40-scre
wells, It must be recognized that this application did not seek
to amenc¢ such rules or in any way contest their validity, but
merely requested an exception thereto. Obviously & request for
an exception to State-wide rules does not serve to render them
inoperative. Thie was clearly recognized by the language in
Orders R-106 and R-1069-A continuing such rules., If the Commission
were to take the position that every time an application for an

ly cease operations which might be affected by the application, for

oil and gas drilling snd other development operations would be

seriously hindered and impeded. This would be inconsistent

with the Commimsion's function to foaster conservation. If the

25

such time as may be necessary to finally dispose of such applicstion,

8l

exception to State-wide rules was filed, all operators wmwust imwediate-
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Commission were to follow the position, urged by the parties
opposing this application, with regard to the effect of filing
an application for an exception to State-wide rules, it would be
a@ simple matter fora group of individuals or companies to thwart
and hinder development of a particular field or area by filing
successive applications for exceptions to State-wide rules.

In this situation we belleve that the authorities clearly
hold that the doctrine of estoppel will be applied against the 0il
Congservation Commission under the facts of this particular case.
Obviously, the facts as they were developed at the hearings are
significant on this matter of estoppel, since it 13 an equitable
matter. It is apparent that the applieant relied upon the orders
of the Commission and, in relliance thereon, drilled a considerable
number of wells, and further that the Commission thereafter has
attempted to change these rules to the detriment of the applicant.
Consequently, in order to prevent this damage to the applicant,
the Commission should be estopped from asserting such contrary
position as to the wells so drilled. This matter of estoppel

is necessarily an 1independent reason for the basis of the invalid-

ity of Orger No. R-1069-B. Eech and any of the grounds raised in

this memorandum would constlitute of itself a bagis for the invalid-
ity of this Order.
OTHER POINTS

In the application for rehearing, the petitioner refers
to other meatters related to the invalidlty of the order complained
of . 1t would not seem necessary to cite cases on these several
points, although they are of importance. The applicant, in 1its
petition for rehearing, refers to a discrimination against it as
a result of the issuance of Order R-1069-B. We belleve that this
discrimination is apparent from the effect upon the applicant of
this order complained of and it would not seem necessary to discuss

the matter at any particular length.here. This discriminstion 1s
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a matter related to the retroactive effect of the order and to the
effect of the order upon the vested rights of the applicant. It

is sufficlent to establish this discrimination by merely pointing
out the fact that by reason of the order fourteen (14) wells of

the applicant willl be shut in for & period of one year and that tiress
wells were properly located, legally drilled and entitled to a full
unit allowable prior to the issuance of the order.

The applicant belleves that any one of the seversl points
upon which this brief 1s based is sufficlent in itself to warrant
revocation of the order and to establisih that the order, insofar
as this applicant 1s concerned and insofar as sction already taken
by it, is invalid. The order as to the future is clesrly valid,
but any operator in the state must be protected in a situation
gsuch as Shell finds itself here. Therefore, the applicant
respectfully urges the Commission to reconsider its order and

to rescind and revoke 1it.

Respectfully submitted,

SHELL OIL COMPANY

By (EZL;L;L«qlzﬁﬁ:qa

Oliver Seth

27.
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Jonservation emulscion.

Ho. 4553

L WL WL VL W T W e

mes now She eipendent, oassnte Uhemlosl [empany, and
respectivily soves the Court to strike Irom the "etikion for Review
such of the lettered subpar:zraphs under furegrap: b for the reasen
thit soeh of sald subparezrephs L& rPedundant nd lmme tarlsl.

gt N I:—E‘;%
el ot Ceest Dulléing

Cﬁm Company T

sams  otion T1led by:
“tlantio Refining Zesdany

ILLEGIBLE



STATE OF MR 1BLI00 COIRTY OF SaB Julx IN TR DIGTMICT COURT

In the =atter of the sppesl of 3
SHELL OIL COXPART fyom Cartaln

e 6553

mﬁmummmawmwmm
dent, Surey ¥i8-Centineat CL1 Cempury, and_sfepss sl vetlems in
@ereaf wa Narein fully st eut,

Astarneys fer Hespeients briiish-

ILLEGIBLE



CRATE OF HEe MEATD 7 COUNTE OF B TN
™OTE LIRTY AT

”nt‘mgtmm Mg

Soell M1 Cempany fres Cerss ‘
rders of the Yew wxise 911 o, &%53
Consarvation Connissiet.

UTI T Dluvliey 19 STADE AN

ko
%

fmew’m*m.ammtm.aﬁmm
wmtwczw;tznmmrnmfmw»m
el Al mm,mmtmm&?utmmuzm

ESpe e e

its appsel 1n ceaord vith the requirements of the - tarhd‘ﬁn
rexice, ang lor the further recson Lhe% sush ymm fails to

e S e

state 2 dlsiz upen whizh relisl ozn e Zysnted.

Lonst nOwW 0K roare, & respendent hareln, and mover the
“purt O strike warlous portions of the petition Tor revies filed
berein by -tell U1l Coupamy, sll xs herelnelter a0re particulsriy
ot forth, to-wit:

1. The laat two seatensex of savegPeph 3, s1) of paregraphs
Wia), w(B), %iej, M(a), WiR), W(L), %(J) and B(k), snd thet portisn
of peragraph Wiz) which reads sz folleswst “These weils deing
drtlilng =8 nevsizabove slliaget &uring the perisd of the tate
vide Wi~pare speeing ruler, during the peried Detwesa the eatey
of Jrder Jo. %e10(7 sand the Urder fo. Z=1047-. granting the re-
hearing, snd between e Uime of the Crder granting She redesring
end e Lfssuing of cpder %o, H-1003=3; for the resson that all
a7 sush parts of e petition for revies are lazaterial asd of
no ecnseguence st law, ssd for the further ressom thet at the

time when the petitioner for review, Shell 0il Company,drilled

ILLEGIBLE



1he varioas wella for waleh zrisvence is claiwed, tis arigimal
sppliemiien of Suarsy Xidelontinest Oil Campsny filed witk the
vil Conservation Cosuisalen of Xew exieo for & sore sphsisg
wag pending before saeh Copxisaion, Bad asush setictionorts wells
were drilled subsequest e such applicutien and with knewledge
chat sueh applicstien aight e grenmted,

Conns DOW Aex Hoeore, & respendent bherein, and pursusnt o
sule 56 (B} of the Znles of Civil Procedure aoves the wourt te
glsniss She petition for review and rendsr & suamsry jfudgasnt in
ais fever, sustaining the ordars of the 4ii Lonsesrvation Jesamisslion
of the itats ofiew Yexive compiained of by dneli Uil cowpany in 1lts
petitiscs for review, for the resson tast thare is no genulas lasue
a3 to say material fuct end thia respondsnt ila swtitled %o & Judy-
eent o sugh effeet Ly reasun of the pliesdings and saterisl pre-
seated L Las Court by Lhe pesitlioner fer review,

In furner suppert of this wmetion for swmaary judjaest, the
vhole of She record and Sranscript of procesiings nag belore
vhe Uil Conserveticon vommieeion of tie Jtate of liww ~ezleo ie
rereuy offered ir evidames anc iacerporetesd herein as pars of

tuie wevion,

T Eees L. JeFIty
attorpey for iex -edre

; asreby cortify thet I have asiled cepies of the leregeing
plosding to counsel of record tbis Jrd day of July, 1¥53.

TEB0. Lo TAPALY

LLEGIBLE



BTATE OF s JEXISU

| TETY OF 3.8 JUAY
I% 788 DIATRICT COURY
In the ather of the ippesl of

- : Xo. 65%)

|

9

d i‘?.“ ;’

HOTEON TO DIuyias,
FOR TN

IR

Comes DU Sun Y31 Sempany, & respondent heveln, snd zoves
the Court to 4ismiss the pgtiticn fTor review filed herein Wy
the -nell o1l Company, Sa that suck cempuny Mes not peoperly
lodged 1ts sppesl 12 suoedd with the requivemsats of the :tate
o Sev 'mxlee, and for the furtber resson that suel petition
falls o atais » ¢lalm upon which reiled can de Jranted.

Comes nev un 211 Cespuny, = respandeat hevein, and seves
the Court to stviks variocus portisms of the petition for veview
£13ed baveln Ly Ibell 31} Ceupamy, sll s hewelzafter mave
partisalarly set forth, towwit:

i. he lest two sentences of Jaregranph 2, all of paragraphs
Bia)y M), W(o), S(4), W(h), M(1), M(3), sntt &(k), and that
pPaien of peyagreaph hig) whish rends as fullows: “Thees
of the Stateswide Mi-aawe specing rales, Swring thw jeriod
betwasn the eutry of Jrder Ho, S~1069=0 and the rder Be. Se1069e:
granting the rehssring, sud Metween the tise of the Jrder granting
the retwering and the Lasutng of Jedew Xe, A-l0E5-P"i fer e
reason tiat all of sach perts af the petition for review are
Lasterisl and of no conseguanee at law, sni for e further

ILLEGIBLE



reason that at the time when the petitloner for review, hell
011 Company, érilled the various wells for which grievance i»
elaimed, the original application of Sunray Mid-Continent 011
Compsny filed with the 011 Conservation Commission of New
¥exico for 80 acre spacing was pending befors such Commission,
and such petitioner's wells were drilled subsequent to such
application and with knowledge that susch application might de
granted.

| Comes now Sun C1l Company, & respondent herein, snd pur-
suant to Rule 56(b) of the Rules of Civil Procedure moves the
Court to dismiss the petition for review and render a summary
Judgment in 1ts favor, sustaining the orders of the Uil Con-
servation Commission of the ..tate of New Maxico complained of
by 5hell 01l Company in its petition for review, for the reason
that there is no genuine lssue as to any material faet and this
respondent is entitled to a2 judgment to such effect by resson
of the pleadings and material presentsd to the Tourt by the
petitionsr for reviev.

In furtber support of this motlion for summary judgment,
the whole of the record and transeript of proceedings had
before the Uil Conservation CTommlssion of the itate of New
Hexico is hereby offered in evidence and incorporated herein
as part of this motion.

Geo. L. Verity
attorney for 3én 01l Company

I hereby certify that I have mailed copiles of the foregoing
pleading to counsel of record this 3rd day of July, 19%8.

“_LEGIBLE Feo. 1. Verlty
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STATE OF B (BAIGO COUNTY OF SAE JUAN
IN CHE DISTAICY CODRY

IN THE ATIEN OF THE APFRAL OF

SAELL OIL COMPANY FROK CERTAIN

CORSRAVATION C0x/I55100,

SHELL OIL COxFANY,

Fekitionaw,
¥a
AIL CONSERVATION COMMISSTION
W 5w ELEO,

0eRE XUs the Respondent 511l Conservation Cemsission of
Bey exnice, conpousd of Zévin 1. “sehem, Chalrwss, wrrey E.
vowgan, sad i, L Meetar, Iv., Secretary-Divestor, and Wy its
AtSOTREYS soves She Court 0 styike frox thm Fetitiom for Reviww
thy fellewing allagation:

All of Psvagrsph b (f) upon the ground that Fetitioner
fatled to present any statessnts, Satissny ar evidense in sxppwt
of this ssmtantion st the yehsaring defers tiw 011 Comservetion
Commission of Nov raxies Tyeu whish this sppesl iz Saken; demue
aisionsr has walved and stendonsd sald contantion snd 4% is =
wvithin the seepe of veview before this Cours,

¢4
4 LI SERSEY D Eans
Juignent for Raspomdent pursusat $o Zals 56 of the 2ales of Civil
Prossture fer the Listrict Courts of Siow Hexico en the grownd taat
thave is a0 geouine issue of aay meterial fast and tiat Respendent

ILLEGIBLE



is entitled %o Jodgmeat a9 & mtiter of lew. In suppert of tiais
*otio) fer Sumsary JSudgment the sabibits intredused ia evidense
of Nav rexieo are attashed hMreto sad aade & part hevesf for all
parposes. ius teo the lamgth of the reeord sad transerips of

not attastind Mrets but said reoord and trenseript dave hees Tiled
by ethar Respondents in this csuse sud are incerpersted hevein by
refuranes.

ILLEGIBLE



STATE OF EMEW NEXIX0 OOUNYY OF GAW JUAH IN THE DPISTRICT CONRT

T

FREATIVE R0 -
R SUMARY JIRGMER:

apecs this Neadiable Couwrt to diealus e subject Petition for fSeviev upon the
ground that said Ferition falls %o simte & clalia wpon which mlisl can bte
greictec,
i
Aternstive Nptice o irike
Respondent, fs the siternstize, bt oanly ia the event thet its

Motion 6 Desxiss b Dot sustaised, soves the Ooard to atrike /ne: the Petition
Tor Review e fallowing allsgaticns:

1. 231 of Paxangregh: h(I) wpen the zrowx tlet Petiticeer failed to
Preseat to the 011 (otomrvation Comdsslion of the Jtete o Hew Nexico at Uwm
rebparing eany gromss, statomnts, svidenod or besvizeay ln sugpoet of thie
contention aad, uerefar, Fetitisner las walved axnd sbendcmed said eontention,
snd for the reasoms afcresmid said comtentice is outside the scope of the Petitien
for ieviev s grovided inx Sestiem 65-3-82, HekadeAs (3993).

2, ALL untears aad sliegaticus pelatiag to the alieged “geed faithk”
oa the part of twe Tetiilcaer, cassly:

{=) That povtica of Pwragraph 2, Page %, of the Petitics for

Seviav resdisg "durisg the tine the Ao-perve Oycars were in offect axd in ye-
lisnee thereom, Potitlocer driiled wils in 9w podl in scoordancs with swek
hi-sere rule”, saidd sllsgetions btaisy redusdsnt and imeeteviaml.

(o} ALl of paregraybs b(a), 4(b), ki), M(2), an2 B{J) for the
reason that ench and ell of said allagetizes are redamdant and Lassterial.



3. Thal partion of the Petition referring to betiticuer's slleged
“vented righta®, nmmly, xll of Favagreph M(g) for the recson that the sawe
is redundant and l=smterial,

k., That portion of the Petiticn elating to the Upairoent of the
doligation of condtracts, nmmely, sll of Pummgraph S(h) for the rweason that the
suw is redundent sadi immterial.

5. Tat portion of the Fetition relmting o Ruls 505, nexely, Paragraph
4{(i) for e resvon idel the some i vesundant and ismsterisl.

6. ALl of Parsgraph b(k) for the resson that the allsgsticns ccotained
therein ave redundant end Lammterial, snd ypon the further prownd thet 2
estoppel can be szsarted herwin eguinst the C11 Conservation Comxission of
the 3tate of Mev Wuxieo,

7. Bespodent further wows the Court 40 strike the seayer in the Petd.
tion for Meview upcn the grownd that the relie’ requested is inconsistent with
ant contrary to the reliel reguawted by the Petiticoer in ite agplication for
rebsaring before the Oll Conssrwation Omexission of the Jtate of New Maxico,
and Tor the further vessen that sexe is redundant and ismaterial.

Recpondent furiber, in ths alteraniive, respeetfully meves this
Evorakle Oowet, pursusst to Mule 36 of Mies of Civil Mroosdure, to satar
Judgeent dlsxiasing th Fetitism for feview upan the round that thare s 5o
gemaing izswe sz o ony amterial fect, and thess mspondents are eatitled to
Julgmnt a: & mtier oF law, Re sppoars frea the recoed snd tvaazeript o the
preceedings had before the 01l Omservation Ocmcdission of the 3tate of New
¥exico vhich are atisched heretc opd made a part lemead by reforence.

¥ILLI8 L, LEA, JR.
Al 3. SEHIER
ot Pulldiag, Deallas, Tesas

Maraml A, Imnches
Santa fe, v Nextco

1 certify that Y mailed n ooy By s/ demael A. Semcies

of the Tovegalng pleading te ASteroeys for ebove mmamc Iuspondemt
opponing comael of restrd on

ma;w

s/ Mapms) A. Ssnches



CARL H.GILBERT
. C.WHITE

WiLLiAM W, GILBERT
SLMNER S.KOCH

EDWIN E.PIPER, JR.

@/t ;
GILBERT,WHITE AND GILBERT L

R e e Y
i DI H

ATTORNEYS AND COUNSELORS AT LAW
BISHOP BUILDING
Santa FE,NEwW MEXICO

Jaly 17, 1558

Ar. Boward C, M‘hﬂ
Hervey, Dow & Rinkle
P. 0. Box Sk7
Aosweii, Yew deico

&, Baries Spenn

dr. Robart ¥, Guiiiven _

afo Rrisisb-ammrican 0Ll Frohuiog Co.
Saise 1109, 1700 Nroadwsy
Denver 2, Colaredo

311 Comsevvetion Commiasion of Wew Mexice
Capital Duflding

Santa Mo, Nev Mexico

Atta: Nr. Jack Coalisy, Attornay

et

In the Matter of thu Appeal of Shwil Gil Compmusy
from Cartais aders of the ev Nexico Ol

Comservation Cemdasicn. Sem Juen Coamty Cause W5, 95%3.



My i7, 1958
Page 2

Sondl.emen

Por your iaformstion, I s cuclosing coples af the vericus Motices
filed by the following Rospomdente:

Miliipes Petrolcun Jospemy
Gulf 041 Corpeawiion

Lioa 01} Ca., Imc.
anssnto Chasical Compeny

Sus O4l Compeny
04l Comservatio Commission of Now dexico
Southern Ui Gas Compuny

|
é
|
|
gl

Yery truly yours,

S W

Le ©. VIITS
oW UG

Epciomres



SO OWE OB SRKICY

i T DISTRERY SOURY

Bt Mg W

s i L TERA o THE D AvERL oY

SHELD DI Sury BY s CERTLIN -
GHPER. WF THE B oHANG 0N Be. 6553
SOMIERYTION Lomely o,

ooms now the sespendient ~oEX L PETRUILLY CUAMOR-TILN sod
respestfully acves the Court, under sule % of zules of  ivil
irosedure, W Alsnisy the Fetities for feview hevelin :ad suter
Jndgnent spproving «nd sustaining the orders of the cil Conuedr-
vation Tomaission of the tate of Zev euice under altaek harelin
By sald etitien for Zeview for the resson thet thare 12 ™o
gmming issus o8 1o sy meterfsl faet 1n thls cuuse and Zespondent
1s entitied to swmeewry judgment 22 = matter of lavy and 1 suppert
of tals otion the shole of the Tecord snd trassceript af She pree
soadings Lod befare anld commisalen 1 heredy offersd in evidence
But by resson of the lemgth of 2344 resord and teanseript szase
£re zot nttached heretes Mut sre, Ly refwrwnos, incorpersted hevein.

i

Tas slore suld “sxpondent, L TR FTAGET CORPRATION, ia
the alternative aoves the Court to strike fyon sald Fetitism fap
Reviev the fellowing deserited sllagations contained therein:

. ILLEGIBLE




(1) That pertion of fapegraph 2 of e ‘wtition for Nevimw
whish reads:

'M%Mﬁa%&m%m!&

ittt Eie TR,

sush e TRise”,
and sll of Awragrspis W(aj, (b)), W(e), amd 4(d) for tte resson
et exid allegations, and esch and 21l of thexn, ave redundant
and lacaterial, sad fop the further yessem that at all times
mawein pertinest, the estediistomnt of §Ow-asre provatisn units
wis ynder sonmideretion by the 04l Conservation Comzission of he
dtate of Sew exico with respest Lo the Bisti-lower 2allup 011 Peel.

{2} all of /myagraph M(f) of the said jetition decauss te
sllsgations sherein contaimed are reduniant and lessterial.

(3) 431 of Furepraph 4{z) of suid petition sinee the allee
gations thereln cantained sre redundant and tmwterial, snd Cor
the Durtser reascn that petitionsr has mo vested rights whieh
vere vialased by any of the ordewrs of thw 311 Censervation Cone
mission of the state of Nev ‘axice, of vhish orders petitiomer
tareia complains,

(o) 411 of rFavagraphs (1) and B(§) of ssi1s fetition fop
the resson that the allegations comtained in suild paursgrephs ave
redundant snd Lesaterial,

(3) 231 of rarwgrepiz b(k) of said Fetitisn for the rensen
tint e allagations Uweeln comteined sre rodundant snd 1mmee
terial, and for the farUwr resson timt ne setoppel osa Mo
asserted herein against the 211 Conservetion Comnissiom of the
itate of Pew exico,

(6¢) That the alterantive portion of the prayer of the Fetie
tien for feview vesding:

ILLEGIBI F



be stricken, sinos this aourt has Lo Jower, Jurisdistiom o»
authority under the Constitutionm or law of the Itate o7 Nww -exiee
te nodify opders of thw said Comission oy to graat eguilakle
reilef herein, or o sbstitate 1us dlscretion for that of the
sald Cosmission.

iated st sants Ye, Eew sexles this 30th day of Jume, 1355,

5 B d, ;‘irg,,z‘%’g'z}“".

Fo Je Sox 2040
Tulsa, xlahons

EXLLAAIE LBD POX

sants Fe, Sewv ‘sxisce

Byt

FREE SN
N

BN KR S
s¥ERAD: FETROLEI: CORPORATION

T sertify that 5 copy of the Torercing instrument vas meiled
9 Jeck coalay, - tioruey for the Gl ‘unservation Commissiorm of
the S:te of Hew ~exice, and e tilver lath,  Rorney lor
retitioner _hell il —ompeny, tsis 30t day of Jume, 1956,

AMERADN PETRCLEDS CORPCRLTION

-ans Plesding Clied by aililps cetreigua,

ILLEGIBLE



STATFE OF NEW MEXICC COUNTY OF SiN JUAN
IN TRE DISTRICT Coyuar
IN THE MATTER CF TBE APPEAL OF )
SEELL CIL COMPANY FROM CERTAIN ) NC. 6553
CHDERS C¥ THE NE¥ MEXICC CIL )
CONSERVATION CCMMISSION, )
SHELL CIL CUMPANY,
Petiticner
V.

COIL CGNSERVATION CUMMISSICH
OF NEW MEXICC,

Respondeat

HOTICR TC DISMIBS

COMES KCW the Respondent Uil Comservation Commission of New
Mexico, composed of Edwin L. Mechem, Chairman, Murray E. Morgan,
and A. L. Porter, Jr., Secretary-Director, and by and through its
attorneys, William J. Cooley and Ciiver £, Payne, moves the court
to dismiss the above-styled cause and for its reascn states:

1. That, as appears Irom the face of the Petition for
Review, Sunray Hid-Continent Cil Company and others (such others
beiag the following: BSkeliy Cil Compamy., British American Cil
Producing Company, imerada Petroleus Corporatioa, Rex Moore,
Southern Union Gas Company, Phillips Petroleum Compamy, Sum Cil
Company, The Texas Company, Magnciia Petroleum Company, and
Husble (il and Refiaing Company) were parties to the Ashearings
in Case No. 1308 before the Cil Comservation Commission of New
Mexico and that said parties were adverse to Petitiomer Shell Oil
Company .

4. That, as appears from the face of the Fetition for
Review, Petitiomer ESbell Oil Company failed to joinm said companies
as parties defendant im this action.

3. That, as appears from the face of the retition for
Review, Sunray Hid-Continent Cil Company amnd others are indispensably
pecessary to a full and fiaal adjudication of this coatroversy.



4. That the Court is without urisdiction to hwar this
apgpeai inasmuch as Petitioner Shell il Company failed to join
all parties indispensably necessary to a full and fimsal adjudication
¢f this coatroversy.

5. That an affidavit in support of this motion is attached
hereto and made a part hereof for all purposes.

WHEREFGRE, Respondent Cil Comservation Commission of New
Mexico prays that the petition hereim be dismissed with costs to
the petitioner

Attorneys for Hespoandent
P. ¢. Box 871
Santa Fe, New lexico



AFFIDAVIT

That I, #litam J. Cooley, Attorney for the Cil Comservation
Commission of New Mexico, being first duly sworn, do bereby

depose and say:

1. That the following named companies were parties of
record to all proceedings belfore the Uil Conservation Commission
cf New Mexico in Case NHo. 1308 of which Petitiomer Shell Oil
Company complains ipn this appeal, to-wit:

Sunray Mid-Contimeat Cil Company, Skelly Oil Company,
British American Oil Produciag Company, Amerada
Metroleun Corperation, Rex Moore, Scutherm Union Gas
Company, Phillips Petroleum Company, Sun Cil Company,
The Texas Company, Magnolia Petroleum Company, and
Humble Cil and Refining Company.

2. That the above-named companies were adverse to Petitioner
Sheil (Gil Company in all proceedings before the Gii Comservation
Commission of New Mexico in Case No. 1308.

Subscribed and sworn to before me this day of

1858,

" Hotary pPublic

By Commissicon Expires

S EAL



STATE OF NEW MEXICO, COUNTY OF SAN JUAN, IN THE DISTRICT COURT.

In the Matter of the Appeal of )
SHELI, OIL COMPANY from Certain

No. 6553,
Orders of the New Mexlco 0il

Conservation Commission.

PETITION FOR REVIEW

Comes now Shell 0Oil Company and, for its petition for review
of certain orders of the New Mexico 011 Conservation Commission,
alleges and states:

1. The petitioner was a party to a rehearing proceeding held
before the New Mexico 0il Conservation Commission in Case No. 1308
on the docket of the sald Commission, and rehearing was held on
March 13th, 1958. Thereafter, the Commission entered Order No.
R-1069-D in the said case, and petitioner, being dissatisfied with
the disposition of the application for rehearing, takes this appeal.
This appeal is filed pursuant to Section 65-3-22, New Mexico
Statutes 1953 Annotated.

2. The nature of the proceeding before the New Mexico 0il
Conservation Commission is briefly as follows: Sunray Mid-Continent
011 Company filed an application for an exception to the State-
wide rules relative to the spacing of oil wells and to have estab-
lished an 80-acre spacing rule for the Bisti Lower Gallup oil pool
in San Juan County, New Mexico. This became Case No. 1308 on the
docket of the Commission. The matter was set down for hearing be-
fore the Commission and a hearing was held, and the application was
opposed by this petltioner. The Commission thereafter entered its
Order No. R-1069, which denied the application of Sunray Mid-

Continent 0il Company for an exception to the 40-acre well spacing

-1-
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rules of the Commisslon, thus the State-wide 40-acre rule continued
in effect. Thereafter Sunray Mid-Continent Oil Company and others
filed an application with the Commission for a rehearing. The re-
hearing was granted and held. After the rehearing was held, the
Commlission entered its Order No. R-1069-B, which changed the pre-
vious Order No. R-1069 and provided instead for 80-acre spacing in
the pool on a temporary basis. Thereafter this petitloner filed an
application for rehearing, which was allowed, and the rehearing was
held. The Commission thereafter entered Order No. R-1069-D, which
essentially affirmed Order No. R-1069-B, the previous 80-acre
spacing order. During the time the 4O-acre orders were in effect

K
and in reliance thereon, petitioner drilled wells in the pool in

accordance with such 40-acre rule. These wells were, of course, com-
menced or completed at the time the Commission attempted to change
to 80-acre spacing.

3. The Orders herein referred to and which are set forth in
this Petition as required by statute are Orders Nos. R-1069,
R-1069-A, R-1069-B, R-1069-C and R-1069-D. Coples are attached as
Exhibits A through E, and made a part hereof as though fully set out

in this paraggégh.’gThe petitioner states that Order No. R-1069-B

#and Order No. R-1069-D arewgggglid,’and the petitioner hereby com-

plains of the entry of said Orders, and in this petition hereinafter
sets out the reasons and grounds for the invalidity of the Orders so
complained of.

4, The petitioner states that Orders Nos. R~1069-B and

R-1069-D are invalid, and the grounds of invalidity thereof upon

7 which this petitioner will rely are as follows:

(a) That the Orders are arbitrary, unreasonable and discrimin-

7qcf1’atory‘in that in establishing temporary 80-acre proration units, 1t

D=
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(7) /’discgiminatgﬁ against operators who in good faith drilled wells on
,40-acre pattern in accordance with then existing State-wide spac-
ing and proration rules.

(b) That the Orders are further unreasonable, arbitrary and
discriminatory as to the applicant for the reason that they dis-
criminate against the petitioner who in good faith drilled wells on
the U40-acre pattern following the 9th day of October, 1957, on which
date the Commission entered Order No. R-1069 in Case No. 1308, which

Order found in part that the Bisti-Lower Gallup 0Oll Pool should be

%<§ developed on a uniform 40-acre well spacing pattern in accordance

v f with the rules and regulations of the 0il Conservation Commlssion.
§{ . (¢) That the Orders are further discriminatory, unreasonable
;? ; v and arbltrary for the reason that they discriminate against the
\y}iffj petitioner who in good faith, following the 4th day of November,

LS; 1957, drilled wells on a 40-acre spacing pattern in accordance with
{ the provisions of Order No. R-1069-A, which order is entitled
"Order of the Commission for Rehearing" and which recltes that Or-

N ' der No. R-1069 shall remain in full force and effect until further
]
%ﬁ order of the Commission.

(d) The petitioner had commenced two wells on a 40-acre

AR pattern before October 9th, 1957, and the petitioner between October
L ! ) i e L L ) e ST e ——

JT 9th and November 4th had commenced four wel;saon a 40-acre pattern,

e Y and had commenced eight wells between November Uth, 1957, and

| January 17th, 1958, on the same pattern. All of the wells described
B in this paragraph on 40-acre pattern were drilled at an approximate
total cost to the petiltioner of $565,600.00 exclusive of lease faci-

lities. Of the number of wells above indlcated, 14 wells under

Order No. R-1069-B cap not be assigned.sufficient acreage to enable

o TR S, SRR A AP GRS

them under the terms of the Order to be allowed an.S8Q-acre allow-
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able; fconsequently, the petitioner will not be permitted any allow-

{ .
"m ﬁl‘“‘" ZZM‘, 20-4‘&‘ ,}

able on these wells and has_ thereby been penalized.?_;’baﬁ ke YO c»;t%»«
RN 'j 'z..r«'.-"- S 4{25{!
(" y (e) That the Orders are contrary to law in that they are not

(E;fy ; supported by a finding that one well will efficiently and economi-

qojff 4 cally drain 80 acres.in accordance with Sectlon 02-3-14 (b) of the

\45 g New Mexlco Statutes 1953 Annotated, as amended, and are also con-
i
H
i

trary fao law in other respects.

ﬂ\ \Z/ (f) That the Orders are contrary to the evidence in that to
A

onstItute a basls for an exception to the State-wide rules provid-

t.%‘?; ®

(}ﬁlJpJ ing for 40-acre spacing and proration units, the evidence -
b4

oy 4

veal a better than average reservoir with good homogeneity, whereas

the evidence of the proponents, as well as the protestants, clearly

shows that the reservolr is below average and relatively hetero-

geneous in nature.

i

\\ (g) That the Orders Nos. R-1069-B and R-1069-C are retro- A
\Sx spective regulations and the retroactive effect of which is to gopn- ;y

; fiscate and violate the yested properfy rights of the petitioner.
% e
Ed During the course of the proceedings in this case the exhiblts of

n:fv the petitioner and of the other parties showed the wells which had 629
g}gﬂ then been drilled or commenced under the Commission's existing and t%éh
 57§ie} reaffirmed 40-acre spacing and proration rules. These wells being

g%5’$ drilled as hereinabove alleged during the period of the State-wide
Tyﬁft{f U4O-acre spacing rules, during the period between the entry of Order

ngi} No. R-1069 and the Order No. R-1069-A granting the rehearing, and

between the time of the Order granting the rehearing and the lssuing

. of Order No. R-1069-B. he Orders in their retroactive effect upon \

the property rights of the" etitioner, which were acquired under

{
:g
existing rules and regulations of the Commission, are contrary to ‘;f

the Faurfgenth Amendment to the Constitution of the United States

and éﬁg&&gpﬁgg*wgrtlcle IT of the Constitution of the State of New

AR ARy

o A P YOS

.
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MexicQ, Petitioner had a vested property right by reason of the 42

locatlion of the wells hereinabove alleged drilled pursuant to the 2

authority of the Commission, which right vested prior to the entry /’

of Order No. R-1069-B. The Orders in creating 80-acre spacing, in

cated petitioner's vested property rights as hereinabove set forth.

\\\ietting well locations, and in establishing proration units confis-

(/’ (h) The Orders impair obligations under contracts between the p
#T
State of New Mexico, the United States Geologlcal Survey and Shell “*ﬁ;
0il Company as operator, which contracts were created by the Carson )/

Unit Agreement and plans of development for the Carson Unit which

H

\

-

Ty~

¥

,
i

)

were previously approved by the Commissioner of Public Lands of the
State of New Mexico, by the 011 Conservation Commission and by the
; United States Geological Survey. This violation and impairment of

the obligations of contracts is contrary to the provisions of Sec-

S
s

tion 10, Article I of the United States Constitution and Section
19, Article II of the Constitution of the State of New Mexico. r;;;~
Carson Unit Agreement has been duly approved and was in operation
at the time the original petition herein was filed. Thereafter A%
plans of development numbered 1 and 2 had been duly approved by the 4&'
State of New Mexico and by the United States Geological Survey.
The third plan of development for the Carson Unit Area was approved
by the New Mexico 0il Conservation Commission by letter dated July
23rd, 1957. It was approved by the Commissioner of Public Lands of
 the State of New Mexico on the 24th day of July, 1957, and was un-
conditionally approved by the United States Geological Survey by
- letter dated October 15th, 1957. This third plan of development
proposed the drilling of 53 wells within the Carson Area, the de-

velopment thereby to be upon a 40-acre pattern.] The approval of

this third plan of development on the 40-acre pattern became an fgé

. 7



obligation under the Carson Unit Agreement which was a contract Azig&,
among the three parties as set forth above. This Unlit Agreement 7
i specifically so provided. The Orders herein complalned of as above

provided impalr the obligation so created.
e

(i) The Orders herein complained of are contrary to Rule No.4€;

;;Qy ‘ =

) 205 of the Commission relating to depth factors in the allocation 4?’

g B (b

Ty that sald Rule makes no provision for 80-acre wells at a depth less

,,4,\ \\\\

of production. The Orders are contrary to the said Rule 505 in

;:f ) than 5000 feet. }The modification or amendment of Rule 505 is not ﬁga%h .
i ’ L

§
@ within the issues of the case or within the notice of the hearingg_l
/”’ (j) At the time the Commission entered the Order granting the

! rehearing, 1t had previously announced the institution of proration

within the area affected and beginning in December, 1957, alloca- é%
; 5

) ; tion of production was made to 40-acre tracts by orders entered by o
Y1 ﬁ the Commission, and consequently at all times here pertinent the

{ Commission had adopted a policy of allocating full allowables to

3 g g AR

LO-acre tracts, and the[fetitioner in reliance thereon proceeded 4f

o ¢

N
(k) That as a result of the aforesaid substantial expenditures
/-

y with its drilling program as above set forth. mqf g

nd other action by the petitioner in drilling wells in good faith
L
in reliance upon the then existing State-wlde LO-acre spacing and
Lallc

proration rules, which were continued by the above-mentioned Orders

of the Commission of October 9th and November 4th, l957,jﬁhe Com—l;zs

a_fﬁ i

%i&) mission is, as a matter of equity and justice, estogged from estab- %,
lishing spacing and proration units which discriminate against all ///

wells so drilled prior to January 17th, 1958, the date of Order No.

R-1069-D. |

f
!

A



WHEREFORE, Petitioner prays that an order be entered, setting
aside Orders Nos. R-1069-B and R-1069-D entered by the New Mexico
*
0il Conservation Commission in Case No. 1308, entitled "Application

of Sunray Mid-Continent 0Oil Company,' etc., or that the Orders be

¢ jkmodified to preserve the rights of the petitioner, and for such
SRS

§§ other and further relief as the Court may deem just.
I\

Fei,

Respectfully submitted,
SHELL OIL COMPANY

By s/ Leslie E. Kell
Leslie E. Kell

By SETH, MONTGOMERY, FEDERICI &
ANDREWS

By s/ Oliver Seth




BEFORE THE OIL CONSERVATION COMMISSION
OF THE STATE OF NEW MEXICO

IN THE MATTER OF THE HEARING

CALLED BY THE OIL CONSERVATION

COMMISSION OF THE STATE OF NEW

MEXICO FOR THE PURPOSE OF

CONSIDERING:
CASE NO. 1308
Order No. R-1069

APPLICATION OF SUNRAY MID-CONTINENT
OIL COMPANY FOR AN ORDER EXTENDING
THE HORIZONTAL LIMITS OF THE BISTI~-
LOWER GALLUP OIL POOL IN SAN JUAN
COUNTY, NEW MEXICO, AND TEMPORARILY
ESTABLISHING UNIFORM 80-ACRE WELL
SPACING AND PROMULGATING SPECIAL
RULES AND REGULATIONS FOR SAID POOL.

ORDER OF THE COMMISSION

BY THE COMMISSION:

This cause came on for hearing at 9 o'clock a.m., on September 18,
1957, at Santa Fe, New Mexico, before the 0il Conservation Commission of
New Mexico, herelnafter referred to as the "Commission."

NOW, on this 9th., day of October, 1957, the Commission, a quorum
being present, having considered the application and the evidence adduced,
and being fully advised in the premises,

FINDS:

(1) That due public notice having been given as required by law,
the Commission has jurisdiction of this cause and the subject matter
thereof.

(2) That the apnlicant, Sunray Mid-Continent O0il Company, pro-
poses to include within the horizontal 1limits of the Bisti-Lower Gallup
0il Pool a large amount of acreage which has not yet been proven produc-
tive.

(3) That the Commission should continue to follow its establish-
ed policy of extending the horizontal limits of oll and gas pools in the
State of New Mexico to include only such acreage as has been proven pro-
ductive by actual drilling operations.

(4) That the applicant proposes to establish a uniform 80-acre
well spacing pattern in the Bisti-Lower Gallup 01l Pool for a period of
one year,

(5) That the applicant has falled to prove that the Bisti-Lower
Gallup 0il Pool can be adecuately drained by an 80-acre well spacing
pattern.

(6) That the Bisti-Lower Gallup 0il Pool should be developed on
a uniform 40-acre well spacing pattern in accordance with the Rules and
Regulations of the 0il Conservation Commission.

IT IS THEREFORE ORDERED:

EXHIBIT A.




That the application of Sunray Mid-Continent 0il Company for an
order establishing uniform 80-acre well spacing in the Bisti-Lower Gallup
011l Pool for a period of one year and extending the horizontal limits of
sald pool to include the following described acreage:

TOWNSHIP 24 NORTH, RANGE 10 WEST, NMPM

Sections 2 & 3: All

Section 4: S/2

TOWNSHIP 25 NORTH, RANGE 10 WEST, NMPM
Sections 19, 26, 27, and 20: All
Section 31: s/2

Section 35: All

TOWNSHIP 25 NORTH, RANGE 11 WEST, NMPM
Sections 7, 13, 14, and 15: All
Section 16: N/2

Section 24: ALl

Section 27: Sw/L

Sections 23, 29, 30, 35, and 36: All

TOWNSHIP 25 NORTH, RANGE 12 WEST, NMPM

Section 3: All

Section 4: N/2

Section 5: NE/U

Section T: S//M

Section 10:

Sections 11 and 12: A1l
Section 17: SW/4

Section 13: All

Section 25: S/2

TOWNSHIP 25 NORTH, RANGE 13 WEST, NMPM
Section 1: SW/4

Section 2: All

Section 3: S/2 and NE/4
Sections 4 and 11: All

Section 12: S/2 and NW/4
TOWNSHIP 26 NORTH, RANGE 12 WEST, NMPM
Sectlon 31: N/2

Section 32: A1l

TOWNSHIP 26 NORTH, RANGE 13 WEST, NMPM
Section 26: N/?

Section 29: S/2, NW/L4, and W/2 NE/4
Sections 30, 31, and 32: All
Section 36: NE/4

all in San Juan County, New Mexico,
be and the same is hereby denied.

STATE OF NEW MEXICO

OIL CONSERVATION COMMISSION

EDWIN L. MECHEM, Chalyman

MURRAY E. MORGAN, Member

A. L. PORTER, Jr., Member &
Secretary.

SEAL



BEFORE THE OILL CONSERVATION COMMISSION
OF THE STATE OF NEW MEXICO

IN THE MATTER OF THLE HEARING

CALLED BY THE OIL CONSERVATION

COMMISSION OF THE STATE OF NEW

MEXICO FOR THE PURPOSE OF

CONSIDERING:
CASE NO. 1308
Order No. R-1069-A

IN THE MATTER OF THE APPLICATION

OF SUNRAY MID-CONTINENT OIL COMPANY
FOR AN ORDER EXTENDING THE HORIZONTAL
LIMITS OF THE BISTI-LOWER GALLUP OIL
POOL IN SAN JUAN COUNTY, NEW MEXICO,
AND TEMPORARILY ESTABLISHING UNIFORM
80-ACRE WELL SPACING AND PROMULGATING
SPECIAL RULES AND REGULATIONS.

ORDER OF THE COMMISSION FOR REHEARING

BY THE COMMISSION:

This cause came on for consideration for a rehearing upon the
petition of Sunray Mid-Continent 011 Company, Phillips Petroleum Company,
Amerada Petroleum Corporation, The Texas Company, Skelly 0il Company,
Sinclair 0il & Gas Company, British-American 0il Producing Company,
Magnolia Petroleum Company, Anderson-Prichard 0Oil Corporation, Lion 0il
Company, and Southern Union Gas Company.

NOW, on this 4th day of November, 1957, the Commission, a quorum
being present, having considered the petitions for rehearing,

FINDS:

(1) That Order No. R-1069 was entered in Case No. 1308 on October
9, 1957.

(2) That petitions for rehearing in Case No, 1308, Order No.
R-1069, were received by the Commission from the above-named companiles
wlthin the time prescribed by law.

(3) That a rehearing should be held in Case No. 1308, Order No.
R-1069, at 9 o'clock on December 18, 1957, at Mabry Hall, State Capitol,
Santa Fe, New Mexlico, to permit all interested parties to appear and pre-
sent new evidence on the issues raised in the petitions for rehearing.

IT IS THEREFORE ORDERED:

That the above-styled cause be reopened, and a rehearing be held
at 9 o'clock a.m. on December 18, 1957, at Mabry Hall, State Capitol,
Santa Fe, New Mexico, at which time and place all interested parties may
appear.

EXHIBIT B.




D
Case No. 1308
Order No. R-10569-A

IT IS FURTHER ORDERED:

That testimony on rehearing shall be limited to new evidence on
the 1ssues ralsed in the petitions for rehearing.

IT IS FURTHER ORDERED:

That Order No. R-1069 shall remain in full force and effect
until further order of the Commission.

DONE at Santa Fe, New Mexico, on the day and year herelnabove
designated.

STATE OF NEW MEXICO
OIL CONSERVATION COMMISSION

EDWIN L. MECHEM, Chairman
MURRAY E. MORGAN, Member
A. L. PORTER, JR., Member & Secretary

SEAL

ir/



BEFORE THE OIL CONSERVATION COMMISSION
OF THE STATE OF NEW MEXICO

IN THE MATTER OF THE HEARING
CALLED BY THE OIL CONSERVATION
COMMISSION OF THE STATE OF NEW
MEXICO FOR THE PURPOSE OF
CONSIDERING:

CASE NO. 1308
Order No. R-1069-B

APPLICATION OF SUNRAY MID-CONTINENT
OIL COMPANY FOR AN ORDER EXTENDING
THE HORIZONTAL LIMITS OF THE BISTI-
LOWER GALLUP OIL POOL, IN SAN JUAN
COUNTY, NEW MEXICO, AND TEMPORARILY
ESTABLISHING UNIFORM 80-ACRE WELL
SPACING AND PROMULGATING SPECIAL
RULES AND REGULATIONS FOR SAID POOL.

ORDER OF THE COMMISSIOQN

BY THE COMMISSION:

This cause came on for hearing at 9 o'clock a.m., on September 18,
1957, at Santa Fe, New Mexico, before the 0il Conservation Commission
of New Mexico, hereinafter referred to as the "Commission", and that
this cause came on for rehearing before the Commission, upon the petition
of Sunray Mid-Continent 0il Company et al., at 9 o'clock a.m. on December
18, 1957 at Santa Fe, New Mexico.

NOW, on this 17th day of January, 1958, the Commission, a quorum
being present, having considered the application, the petitions for re-
hearing, and the evidence adduced at both the original hearing and the
rehearing and being fully advised in the premises,

FINDS:

(1) That due public notice having been given as required by law,
the Commission has jurisdiction of this cause and the subject matter
thereof.

(2) That Order No. R-1069 should be superseded by this order.

(3} That the Commission found in Order No. R-1069 that "...the
Commission should continue to follow its established policy of extending
the horizontal limits of oil and gas pools in the State of New Mexico to
include only such acreage as has been proven productive by actual dril-
ling operations.®

(4) That the petitioners on rehearing failed to show cause why the
Commission should deviate from the aforementioned policy in the Bisti-
Lower Gallup 0il Pool.

(5) That sufficient evidence was adduced by the petitioners on
rehearing, in addition to the evidence adduced at the original hearing,
to justify the establishment of 80-acre proration units in the Bisti-~
Lower Gallup Oil Pool on a temporary basis.

EXHIBIT C.
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Case No. 1308
Order No. R-1069-B

(6) That 80-acre proration units should be temporarily established
in the Bisti-Lower Gallup 0il Pool and that all wells drilled to or com-
pleted in said pool should be located on a unit containing 80 acres, more
or less, which consists of either the North half or the South half of a
single govermmental quarter section; and further that all wells drilled
in the Bisti-Lower Gallup 0il Pool should be located within 100 feet of
the center of either quarter-quarter section; provided however, that the
rules should not prohibit the drilling of a well on each of the quarter-
quarter sections in an 80-acre proration unit.

(7) That the Secretary-Director of the Commission should have
authority to grant exceptions to the foregoing spacing and well location
requirements without the necessity of a formal hearing.

(8) That an 80-acre proration unit in the Bisti-Lower Gallup 0il
Pool should be assigned an 80-acre proportional factor of two (2) for
allowable purposes, and that in the event there is more than one well on
an 80-acre proration unit, the operator should be permitted to produce
the unit*s allowable from said wells in any proportion.

(9) That any well which was projected to or completed in the Bisti-
Lower Gallup 0il Pool prior to the effective date of this order should
be granted an exception to the 80-acre spacing and well location require-
ments set forth above, and that any such excepted well should be assigned
an allowable which is in the proportion to the standard 80-acre allowable
that the well's dedicated acreage bears to 80-acres; provided however,
that the allowable for any such excepted well should be increased to that
of a standard unit upon receipt by the Commission of proper notice that
such well has 80 acres dedicated thereto.

IT IS THEREFORE ORDERED:

(1) That Order No. R-1069 dated October 9, 1957, be and the same
is hereby superseded by this order.

(2) That the application of Sunray Mid-Continent 0il Company to
extend the horizontal limits of the Bisti-Lower Gallup 0il Pool to in-
clude acreage which has not been proven productive by actual drilling
operations be and the same is hereby denied.

(3) That any well which was drilling to or completed in the
Bisti-Lower Gallup 0il Pool prior to January 25, 1958, be and the same
1s hereby granted an exception to the well location requlrements of
Rule 3 of the Special Rules and Regulations for the Bisti-Lower Gallup
0il Pool hereinafter set forth, and that any such well which is located
on a tract comprising either the North half or the South half of a
governmental quarter section on which 80-acre unit there is located
more than one well, be and the same is hereby granted an exception to
the requirements of Rule 2 of the Special Rules and Regulations here-
inafter set



-3
Case No. 1308
Order No. R-1069-B

forth; further, that all such excepted wells shall be assigned an allow-
able effective at 7 o'clock a.m. Mountain Standard Time, March 1, 1958,
which allowable shall bear the same proportion to the standard 80-acre
allowable for the Bisti-Lower Gallup 0il Pool that the acreage dedicated
to such well bears to 80 acres; provided however, that the allowable
for any such excepted well may be Increased to that of a standard 80-
acre unit by the dedication to the well of additional acreage sufficient
to constitute a standard 80-acre proration unit, said allowable to be-
come effective on the date of receipt by the Commission of an amended
Form C-128, Well Location and Acreage Dedication Plat, showing the in-
creased acreage dedication. Provided however, that no well shall be
assigned an 80-acre allowable in the Bisti-Lower Gallup 0il Pool prior
to March 1, 1958,

(&) That the effective date of this order shall be March 1,
1958.

(5) That this order shall be of no further force nor effect
after February 28, 1959.

(6) That a case be called for the regular Commission hearing in
January, 1959, to permit all interested parties to appear and show
cause why the Special Rules and Regulations hereinafter set forth
should be continued beyond February 28, 1959,

(7) That special pool rules for the Bisti-Lower Gallup 0il Pool
be and the same are hereby promulgated as follows:

SPECIAL RULES AND REGULATIONS
FOR THE BISTI-LOWER GALLUP OIL POOL

RULE 1. Any well projected to or completed in the Lower Gallup
formation within one mile of the boundaries of the Bisti-Lower Gallup
0il Pool shall be spaced, drilled, overated, and prorated in accordance
with the Speclal Rules and Regulations hereinafter set forth.

RULE 2. All wells projected to or completed in the Bisti-Lower
Gallup 0il Pool shall be located on a unit containing 80 acres, more
or less, which consists of either the North half or the South half of
a single governmental guarter section.

RULE 3. All wells prcjected to or completed in the Bisti-Lower
Gallup Oil Pool shall be located within 100 feet of the center of
elther guarter-quarter section in the unit; provided however, that
nothing contained herein shall be construed as prohibiting the drilling
of a well on each of the gquarter-quarter sections in an 80-acre unit.

RULE 4. The Secretary-Director of the Commission may grant ex-
ceptions to the requirements of Rule 2 and, for topographical reasons
only, to the requirements of Rule 3 above without notice and hearing
where the application is filed in due form, provided the applicants
furnish all operators within a 2640-foot radius of the subject well a
copy of the application to the Commission, and provided further that
the Secretary-Director of the Commission shall wait at least twenty
days before approving any such application and that no such application
shall be approved over the objection of an offset operator. In the
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event an offset operator objects to the application, the Commission
shall consider the matter only after proper notice and hearing. The
applicant gshall include within his application a list of names and ad-
dresses of all the operators within the radius set forth above together
with a stipulation that proper notice of the application has been given
saild operators.

RULE 5. An 80-acre proration unit in the Bisti-Lower Gallup Oil
Pool shall be assigned an 80-acre proporticnal factor of two (2) for
allowable purposes, and in the event there is more than one well on an
80-acre proration unit, the operator may produce the allowable assigned
to the unit from said wells in any proportion.

DONE at Santa Fe, New Mexico, on the day and year hereinabove
deslgnated.

STATE OF NEW MEXICO
OIL CONSERVATION COMMISSION

EDWIN L. MECHEM, Chairman
MURRAY E. MORGAN, Member

A, L. PORTER, JR., Member & Secretary

SEAL

ir/



BEFORE THE OIL CONSERVATION COMMISSION
OF THE STATE OF NEW MEXICO

IN THE MATTER OF THE REHEARING
CALLED BY THE OIL CONSERVATION
COMMISSION OF THE STATE OF NEW
MEXICO FOR THE PURPOSE OF
CONSIDERING:

CASE NO. 1308
Order No. R-1069-C

APPLICATION OF SUNRAY MID-CONTINENT
OIL COMPANY FOR AN ORDER EXTENDING
THE HORIZONTAL LIMITS OF THE BISTI-
LOWER GALLUP OIL POOL IN SAN JUAN
COUNTY, NEW MEXICO, AND TEMPORARILY
ESTABLISHING UNIFORM 80-ACRE WELL
SPACING AND PROMULGATING SPECIAL
RULES AND REGULATIONS FOR SAID POOL.

ORDER_OF THE COMMISSION FOR REHEARING
BY THE COMMISSION:

This cause came on for consideration upon the petition of
Shell 0il Company for a rehearing in Case No. 1308, Order No.
R-1069-B, heretofore entered by the Commission on january 17, 1958,

NOW, on this 12th day of February, 1958, the Commission, a
quorum being present, having considered the petition,

HEREBY ORDERS :

That the above-styled cause be reopened and a rehearing be
held at-9 o'clock a.m. on March 13, 1958, at Mabry Hall, State
Capitol, Santa Fe, New Mexico.

IT IS FURTHER ORDERED:

That the testimony on rehearing shall be limited to new
evidence upon the issues raised in the petition for rehearing.

IT IS FURTHER ORDERED:

That Order No. R-1069-B shall remain in full force and
effect pending the issuance of any further order in this case.

DONE at Santa Fe, New Mexico, on the day and year herein-
above designated.

STATE OF NEW MEXICO
OIL CONSERVATION COMMISSION

EDWIN L. MECHEM, Chairman

MURRAY E. MORGAN, Member

A. L. PORTER, JR., Member & Secretary
SEAL

EXHIBIT D.



BEFORE THE OIL CONSERVATION COMMISSION
OF THE STATE OF NEW MEXICO

IN THE MATTER OF THE HEARING
CALLED BY THE OIL CONSERVATION
COMMISSION OF THE STATE OF NEW
MEXICO FOR THE PURPOSE OF
CONSIDERING:

CASE NO. 1308
Order No. R-1069-D

APPLICATION OF SUNRAY MID-CONTINENT
OIL COMPANY FOR AN ORDER EXTENDING
THE HORIZONTAL LIMITS OF THE BISTI_
LOWER GALLUP OIL POOL, IN SAN JUAN
COUNTY, NEW MEXICO, AND TEMPORARILY
ESTABLISHING UNIFORM 80-ACRE WELL
SPACING AND PROMULGATING SPECTAL
RULES AND REGULATIONS FOR SAID POOL.

ORDER OF THE COMMISSION

BY THE COMMISSION:

This cause came on for hearing at 9 o'clock a.m. on
September 18, 1957, at Santa Fe, New Mexico, before the 0il
Conservation Commission of New Mexico, hereinafter referred
to as the "Commission%", and this cause came on for rehearing
before the Commission, upon the petition of Sunray Mid-Continent
0il Company, et al., at 9 o'clock a.m. on December 18, 1957,
at Santa Fe, New Mexico, and this cause came on for rehearing
before the Commission, upon the petition of Shell 0il Company
at 9 o'clock a.m., on March 13, 1958, at Santa Fe, New Mexico.

NOW, on this _10th day of April, 1958, the Commission,
a quorum being present, having considered the application, the
petitions for rehearings, and the testimony and evidence adduced
at both the original hearing and the subsequent rehearings, and
being fully advised in the premises,

FINDS ¢

(1) That due public notice having been given as required
by law, the Commission has jurisdiction of this cause and the
sub ject matter thereof.

(2) That in light of all the evidence, testimony and
arguments presented at the rehearing in the subject case held
on March 13, 1958, the Commission reaffirms each and every find-
ing made in Order No. R-1069-B.

(3) That in deciding Case No. 1308, Order No. R-1069-B,
the Commission determined that one well would efficiently and
economically drain 80 acres in the Bisti-Lower Gallup 0il Pool
and that such determination is inherent in finding No. (5) and
finding No. (6) of Order No. R-1069-B;: and further, that in
making such determination the Commission took into considera-
tion the economic loss caused by the drilling of unnecessary

EXHIBIT E.
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wells, the protection of correlative rights, including those of
royalty owners, the prevention of waste, the avoidance of the au-
gmentation of risks from the drilling of an excessive number of
wells, and the prevention of reduced recovery which might result
from the drilling of too few wells.,

(4) That in order to afford each owner in a pool
the opportunity to produce his just and equitable share of the
oil or gas, or both, in said pool, a well located on a smaller
than standard proration unit must be assigned an allowable in the
proportion that the acreage in said non-standard proration unit
bears to the acreage in the standard-sized proration unit for
the pool as established by the Commission.

(5) That the petition of Shell 0il Company to res-
cind or revoke Order No. R-1069-B should be denied and that Order
No. R-1069-B should be continued in full force and effect until
March 1, 1959, at which time said order expires by its own terms.

IT IS THEREFORE ORDERED:

That the petition of Shell 0il Company to rescind or
revoke Order No. R-1069-B be and the same is hereby denied, and
that Order No: R-1069-B shall remain in full force and effect
until March 1, 1959.

DONE at Santa Fe, New Mexico, on the day and year here-
inabove designated.

STATE OF NEW MEXICO
OIL CONSERVATION COMMISSION
EDWIN L., MECHEM, Chairman

MURRAY E. MORGAN, Member

A. L. PORTER, JR., Member & Secretary

SEAL

ir/



SUMMONS

STATE OF NEW MEXICO

To o Kow Hexies O11 Comservatien Commissien, owmposed of Jebn
Simme, Jre, Chalrwen, B. B, VWalker and W. B, Macy, Secrstary

Greeting:
You are hereby commanded to be and appear before the First Judicial District Court of the State of New

Mexico, sitting within and for the County San Jumn , that being the County in which the

complaint herein is filed, within thirty days after service of Bhis Summons, then and there to answer the complaint

will apply to the court for the relief demanded in the complaint together with the costs of suit.
Witness the Hon. David W. Carmody, Judge of the First Judicial District

Court of the State of New Mexico, and the seal of the District Court

of Sen Jduan County this......ccoooeeeeee. /3 .............................. day
g /
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| IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT, IN AND

|
FOE S8AN JUAN COUNTY, NEW MEXICO

ETANOLIKD OIL AND GAS COMPARY

V8. No 470i

EW MEXICO OIL CONSERVATION COMMISSION,
sed of John Simms, Jr., Chairman,

« 5. Walker and W. B. Macy, Secretary

d Director; FRONTIER REFINING COMPANY,
Corporation; WESTERN DEVELOPMENT COM-
ANY, a Corporstion; and NEW MEXICO

ERN OIL AND GAS COMPANY, a Corporation;
BROOKHAVER OIL COMPANY, a Corporation.

4 \

.kO: New Mexico Uil Conservation Gommiasion,

| Composed of John Sisms, Jr., Chairman,

i E. S, Walker and W. B. Macy, Secretary

! and Director;

Frontier Refining Company, a Corporation;

| Western Develepment Company, a corperation;

New Maxico Western 0Oil and Gas Company, a corporationg
Brookhaven 0il Company, a corposation:

Pil and Gas Company have taken an appeal from the action of the
Cil Conservation Commission; the caption of said appeal appears

Pbove. Petitioners further have filed a petition for review.

Flease take notice that George J, Darneilla and Stanolind




‘;TéfE OF NEW ¥EXICO COUNTY OF 5AN JUAR IN THE DISTRICT COUKT

|5 TANOLIND OIL AND GAS COMPAXY,
Plaintiff,
|

3 -ve- No. # éﬁ Z \

INEW MEXICO OIL CONSERVATION COMMISSION,
Composed of John 3imms, Jr., Chairman;
E. 5., Walker and W. B. Macy, Secretary
and Director; FRONTIER REFINING COMPANY,
a Corporation; WESTERN DEVELOPMENT COM-
PANY, a Corporation; and NEW MEXICO
WESTERN OIL AND GA3 COMPAKNY, a Corpora-
tion; and BROOKHAVER OIL CO<PANY, a Cor-
poration,

PETITION FOK REVIEW OF ACTION OF

C

NEW HEJ

Comes now George J. Darneille and Stanolind 0il and Gas
Company, hereinafter called Petitioners, and file this, their
petition for Review of the Actlon of the 0il Conservation Commis-
sion of the State of New Yexico; said petition being filed within
twenty days after the entry of the Order of the Commission com-
plained of following rehearing; said entry of order being August
24, 1955, Petitioners herein would respectfully show the Court as
follows:

I.

This Honorsablie Court has Jurisdiction of these appellate
proceedings by rzascn of the laws of New rlexico, being laws of the
1935 Legislature, Chapter 72, Section 17, as amended by the 1949
Legislature; Chapter 168, Section 19; 1941 Compilation, Section
69-223, as reflected in the New “exico Statutes Annotated 1953
Edition, Chepter 65-3-22. Petitioners have property affected by
the decision located in San Juan County, and have heretofore timely
filed its Application for Rehearing in connection with the matters
hereinafter set forth, and this Petition is timely filed after
lentry of order disposing of spplimtien of Petitioner, Stanolind 0il
and Gas Company, for rehearing, with which disposition this Peti-




| tioner is dissatisfied. The Commission and adverse parties upon

|whom service should be had, as reflected in the proceedings be-

fore the Commission are!

have to do with the proration of gas in the West Kutz-Pictured
Cliffs Pool, San Juan County, New Mexico, Under date of May 3,
1195h, one Jo D, Hancock, Jr. filed a petition with the Commission
.requesting that the Commission, after notice and hearing, enter
its order requiring ratable take of gas from all gas wells in

the West Kutg-Pictured Cliffs Gas Peool, San Juan County, New iex-
ico, or in the alternative prorating gas production in and from
sald pool. After appropriate notice had been issued by the New
¥exico Oll Conservation Commission, said petition was brought on
for hearing as Case No. 696 before the Commission om July 14,
1954, at which hearing various parties appeared and participated.
Attached hereto as Exhibit "A" and incorporated herein by ref-
erence is the petition dated Hay 3, 1954, filed by J. D. Hancock,
Jr.//At said hearing on July 14, 195k, reference was made to

learlier hearings relating to the proper spacing of wells in the
Vest Kutz-Pictured Cliffs Pool and the transcript, including the
=‘Eestimony and exhibits relating to such hearings, were offered

|

iand accepted in evidence by the Commission. These earlier hearings

ion Commission of the State of New Mexico; sald hearings being

i
=beld prior to application by J. D. Hancock, Jr. for ratable take

New texico 0il Conservation Commission,
composed of John Simms, Jr., Chairman,
E. S. Walker and W. B. ¥acy, Secretary
and Director

Frontier Refining Company, a corporation

Western Development Company, a corporation

New Mexico Western (0il and Gas Company, a
corporation

Brookhaven 0il Company, a corporation

II.
The nature of the proceedings before the 0il Conservation

Commission of New Hexico with which this appeal is concerned

re denominated as Cases Nos. 237 and 377, before the 0il Conserva-

-2
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/4nor other proceeding was pending before the Commission with ref-

or in the alternative, proration; and at a time when no petition

7 lerence to or concerning the restriction of production from indi-

-lapplication for rehearing in accordance with the provisions of

- lNew “exico., Said Order limited consideration to the provisions of

ividual wells in the West Xutz~Pictured Cliffs Pool in accordance
with the authority to prorate gas under the laws of ﬁew;ﬁexicc./’
§ 111,
f On December 23, 1954, entered December 31, 1954, the Oil
EConservaﬂon}%?mggsﬁggxico issued its Order R-566 estallishing
rules and procedures for the allocatlon of gas and defining
proration units in and for the West Kutg-Pictured Cliffs Gas
Pool, San Juan County, Hew liexico. A copy of said order is attach-
ed hereto as Exhibit "B® agnd incorporated herein by reference for
all purposes, Sald Order was amended by Order R-566-4, being
termed "Nunc Pro Tune Order of the Commission%, dated January 7,
1955. A copy of said Order R-566-A is attached hereto as Exhibit
:“C" and made a part hereof for all purposes,
IV,

;/ Stanolind 0il and Gas company being the Operator of numeroud

lwells in the Weat Kutz-Pictured Cliffs Pool, San Juan County, Hew

Mexico, owning an interest in said wells, and thus being affected

by the order of the Commission as aforesaid, timely filed its

Paragraph (a) of Title 65-3-22 of the New ﬁgxice Statutes Anno-
tated, 1953 Edition, setting forth therein the respects in which
said order is believed to be erroneous.;?. A copy of said applica-
tion for Rehearing is attached hereto as Exhibit #D®, and made a
part hereof for all purposes:?? By Order R-~-566-B, attached hereto
as Exhibit "E", andmade a par;thereof for all purposes, the 0il

Conservation Commission of New Mexlco entered its Order recpening

land setting a rehearing to be held on #arch 17, 1955, at Santa Fe,

Order R-566 as amended pertalning and relating to the establish-
}ment of proration units and the other matters raised by Petiticoner'ls

Stanolind 0il and Gas Company, application for rehearing;ﬁfSaid

~



rehearing was concluded during “ay, 1955, subsequent to which
time the Commission entered its Order No. 566-C on August 24, 19554
A copy of said order is attached hereto as Exhibit "F" and made a

part hereof for all purposes.

Ve
| Petitioners complain of the action of the Oil Conservation
|Commission of Kew Mexico in 1) refusing to permit Petitioners to

|submit additional evidence; and 2) in establishing by its Rule 6A

ﬁin Order No, 566 and by other provisiens of such order, as amended,
ﬂa standard proration unit of approximately 160 acres instead of
;eatablishing as a standard proration unit a tract of centiguous
iland containing approximately 320 acres; and 3)‘of the action of
!the Commission in affirming such order and in refusing to grant
?the relief requested in Petitioners' application for rehearing
i%(E.;xh:%.b_*u.t; wp®) gs reflected in Commission Order No. 566-C (Exhibit
"F“).,?%he questicns raised by the Application for Rehearing were
confined to the sigze of the proration unit under authority of the
laws of the State of fiew “exico relating thereto, and failure of

the Commission to grant administrative exceptionsqﬂ/httached heretd

\as Exhibit "G" and made a part hereof for all purposes, is a
¥copy of a proposed Order of the Commission submitted by Petitioner,
3tanolind 0il and Gas Company, to the Commission with a request
[for its adoption, during the course of the hearing dated July 14,
1954, Its adoption was urged again during the rehearing. ' This
Petitioner respectfully would show the Court that based on _the
physical facts then and now existing, the evidence as adduced

e o S - T T i D AL

,before the Commission, and the undisputed testimony in the record,
,}the Commission was not supported by the evidence in establishing
ia standard proration unit in the West Kutz-Pictured Cliffs Pool as
&eing approximately 160 acres, and that such action by the Commis-
3sion is invalid as being contrary to the provisions of the laws of

'”ew “exico relating thereto??%ontrnry to the standards established

-ty

1



& does not meet the requirements of the New Hexico Statutesjf;nd

{
i
!

l
|

by the Legislature for the Commission as contained in sald laws;

that such action by the Commission constitutes a taking of property

without due process of law.

| Vie

Petitioners further complain that the Commission in failing
;o comply with the directions of the statute did not consider the
testimony and evidence in the record, and the physical facts ex-

isting at the time of hearing and now, all of which establish

;M owners will be fully protected, and waste prevented

: (1) One well in tM s Pool will efficiently and econom-
ically drainad develop an area of at least 320

i
|
| (2) That the creation of standard proration units of

(ﬁﬂfﬁ’bﬂ (3) That Petitioner and others will suffer economic loss

beyond question that:

acres.

160 acres will result in the drilling of unneces-
sary wells in this Pool.

qo _ caused by the drilling of such unnecessary wells.
&,,L‘(A) That correlative rights including those of royalty
‘ if proration units are of 320 acres.

(5) That the risks arising from the drilling of an ex-
cessive number of wells will be greater when pro-
ration units are established at §6G acres rather
than 320 acres,

(6) That ultimately no more gas would be recovered by
establishing units of 160 acres rather than 320
acres, Thus, if petitioner and others are forced

| to drill more wells they can expect no more gas

I to be recovered than could now be recovered with

| wells already drilled.

‘ Petitioner further shows that correlative rights are not
|
irotected because the action of the Commission complained of per-

lits drainage between preducing tracts in a pool which is not

it

*qualized by counter-drainage. This drainage can only be prevented
i

uhen the proration unit is fixed at 160 acres rather than 320 acres

by the drilling of unnecessary wells with the resultant economic

hOBSO

Vi1,

i
M
{
i

: Petitioners further complain of the action of the 0il Con-
&ervation Commission of Hew axico in rejecting its request con-

gained in Paragraph S5 of its Application for Rehearing (Exhibit *Dv]




,rgule 6(B) of Order R-566 provides for the establishment of non-
‘|standard proration units without notice and hearing provided appli-
!llcant meets the seven requirements set forth in Rule 6(B).
?5 Rule 6(B) accords and affords preferential treatment to those par-
E ties having a proration unit consisting of less than 158 acres

: without granting the corresponding right to those parties having

+ |la non~-standard proration unit as defined in said Order in excess

llof 162 acres but not to exceed 325 acres.

Said

Petitioners allege that
there are no findings to support the order of the Commissipn, nor
are there physical faets or testimony to support such preferential
treatment} that the physical facts and the testimony support the
same treatment for those parties in the latter situation as has
been accorded those parties in the former; that for all of the
reasons as stated hereinabove the rejection of Fetitioners'! request
for administrative approval of a non-standard unit up to approx-

imately 320 acres is invalid, contrary to the provisions of the

tatutes as enacted by the Legislature of the State of New Mexico,
s discriminatory and preferential as between parties occupying
Fhe sane or similar position, and that said request of Petitioners

khould have been granted by the Commission,

i WHEREFORE, Petitioners pray that the 0Oil Conservation Cox-

*ission and the adverse parties as described in Paragraph I abovs

‘e notified of this appeal in the manner provided by law and that
tfter de novo hearing ase provided by law they have judgment of this
fourt that Order No. 566, as amended, be modified in such manner as
to establish standard proration units in the West Kuts-Pictured

£1iffs Gas Pool at 320 acres in size, in accordance with the re-

muested order of the Commission (Exhibit *G"), heretofore submitted

o the 0il Conservation Commission of New Hexico, and particularly

hat this Honorable Court substitute as a part of Order No. 566
|
|

-6~




those provisions of "Rule 1 - Pranaﬁion Unit® reflected in Ex-

| hibit "G®*, In the alternative, Petitioners pray judgment of this
Court that they and others similarly situated be granted the
privilege of obtaining exceptions to Rule 6(A) as presently
written, in the same manner as is provided in Rule 6(B), such
exceptions obtained in such manner to be for proration units
which vary in size from approximately 162 acres to approximately
325 acres. Petitioners further pray for such other and further

relief as this Court deems just and proper.

Respectiully submitted,

L. A. THOMPSON

SETH AND HONTGOWMERY

By
Attorneys for Petitloners
111 East San fFrancisco Street
santa Fe, New Hexico




AL

BEFQEL THL QIL CONSERJATION COMMISSION
OF THE STATE OF NEW MEXICO

IN THS HATTER OF THE APPLICATION

OF Jo Do HANCOCK, JR., FOR AN

ORDER REQUIRING RATABLE TAKE OF CASE 6
CAS IN THE WEST KUTZ PICTUKED CLIFFS

POCL, SAN JUAN COUNTY, MEW MEXICO,

OR POR PRORATIONING OF UAS PRODUCTION

IN SALD POOL

Eimvi;zgr
To the il Conservation Commission of New Hexico:

Comes now J. J. Haneock, Jr., 1524 Fldelity Umiom Life Building, Uallas, T ’
and ostitions the Commission for an order requiring ratable take of gas from wells
producing from the Pictured Cliffs formation in the West Kuts Flotured Cliffs Poel,
San Juan County, New HMexico, as defined by the Commission, or, in the altermative, to
enter its order prorating the preduction of zas from sald pool, mdinmpport. there-
of would show:

1. That Petitioner is the operator of numerocus gas wells located in the West
Luts Pletured Cliffs Pool, San Juan county, lew Xexieo.

2, That Petitioner's wells are connected to the Southern Union as Company's
zathering and transmission lines.

3¢ That the Operator's wells offsetting those of Petitioner are commected to
the gathering and transuission lines of El1 Paso Hatural Gas Company.

4e That the Southern Union Cas Company operates its gathering and transxission
lines at & pressure Zreatly excedding that of El Paso Natural Cas Company's lines.

5« That, as a result of this pressurs differential, wells of operatorts off-
setting those of Petitioner have produced large quamtities of gas, whereas produc-
tion of gas from Petitioner's wells have been greatly curtailed, to Petitiemer's
detriment and damage.

6, That Petitioner has not deen, and is not being allowed to use his fair
and equitable share of the reservoir ensrgy and is being denied the opportunity to
produce his just and equitable share of the gas in the pool,

Wharefore Petitioner requests that the Commissiom, after notice and hearing,
by law, enter its order enforcing ratable take of zas from all gas wells
mthbﬂxmsmdlutsato?ml San Juan Coumty, New Mexioco, or in the
altemative, ororate gas production in said pool.

Respectiully submitted,

Jason W. Kellahin Jo Ue Haneoek, Jr.
‘; < ar
Santa Fe, New Hexico By Jason W. Kellahin
Attorney

He e OIL & GAS ENGR. COMMITIED
HOEBDS, NEW MEXICO
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BEFORE THE OIL CONSERVATION COMMISSION

IN THE MATTER OF THE HEARING

CALLED BY THEFE OIL CONSERVATION

COMMISSION OF NEW MEXICO FOR

THE PURPOSE OF CONSIDERING:
CASE NO. 696
Order No. R-566

THE APPLICATION OF J. D, HANCOCK, JR.
FOR AN ORDER REQUIRING RATABLE TAKE
OR PRORATION OF GAS PRODUCTION IN THE
WEST KUTZ-PICTURED CLIFFS GAS POOL,
SAN JUAN COUNTY, NEW MEXICO,

ORDER OF THE COMMISSION

BY THE COMMISSION:

This cause came on for hearing on May 19, 1954, June 24, 1954, and July
14, 1954, at Santa Fe, New Mexico, before the Oil Conservation Commission, herein-
after referred to as the "Commission'.

NOW, on this 23rd day of December, 1954, the Commission, a quorum
being present, having considered the records and the testimony adduced and being
fully advised in the premises,

FINDS:

(1) That due notice of the time and place of hearing and the purpose thereof
having been given as required by law, the Commission has jurisdiction of this case
and the subject matter thereof,

(2) That under the provisions of various orders the Commission has
created and defined the vertical and horizontal limits of the West Kutz-Pictured Cliffs
Gas Pool in San Juan County, New Mexico, and that by various other orders the Com-
mission has extended the horizontal limits thereof, '

(3) That there is a need for minor revisions of the horizontal limits of the
West Kutz-Pictured Cliffs Gas Pool.

(4) That the producing capacity of the gas wells producing from the West
Kutz-Pictured Cliffs Gas Pool exceeds the market demand for gas from said pool.

(5) That in order to prevent waste in the West Kutz-Pictured Cliffs Gas
Pool and in order to protect correlative rights, certain rules and procedures should
be adopted to provide a method of allocating gas among the proration units in the West
Kutz-Pictured Cliffs Gas Pool.
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Case No. 696
Order No. R-566

IT IS THEREFORE ORDERED:

(1) That the horizontal limits of the West Kutz-Pictured Cliffs Gas Pool
shall be that area described in Exhibit " A" attached hereto and made a part hereof.

(2) That the following shall be the:
SPECIAL RULES AND REGULATIONS

FOR THE WEST KUTZ-PICTURED CLIFFS
GAS POOL

Well Spacing and Acreage Requirements for Drilling Tracts:

"RULE L Any well drilled a distance of one mile or more from the outer
boundary of the West Kutz-Pictured Cliffs Gas Pool shall be classified as a wildcat
well. Any well drilled less than one mile from the outer boundary of said pool shall be
spaced, drilled, operated and prorated in accordance with the regulations in effect in
the West Kutz-Pictured Cliffs Gas Pool.

RULE 2; FEach well drilled or recompleted within the West Kutz-Pictured
Cliffs Gas Pool shall be located on a tract consisting of not less than a quarter section
of approximately 160 surface contiguous acres substantially in the form of a square
which shall be a legal subdivision {(quarter section) of the U. S. Public Land Surveys.

RULE 3: Fach well drilled within the West Kutz-Pictured Cliffs Gas Pool
shall not be drilled closer than 660 feet to any outer boundary line of such quarter
section, nor closer than 330 feet to a quarter-quarter section or subdivision inner
boundary, nor closer than 1320 feet to a well drilling to or capable of producing from
the same pool.

RULE 4: The Secretary-Director of the Commission shall have authority
to grant exception to the requirements of Rules 2 and 3 where application has been
filed in due form and such exception is required because of conditions resulting from
previously drilled wells in the area or, in the case of Rule 3, the necessity for exception
is based upon topographic conditions.

Applicants shall furnish all operators of leases offsetting the lease contain-
ing subject well a copy of the application to the Commission, and applicant shall include
with his application a list of names and addresses of all such operators, together with
a written stipulation that all such operators have been properly notified by registered
mail. The Secretary-Director of the Commission shall wait at least 20 days before
approving any such exception, and shall approve such exception only in the absence of
objection of any offset operators. In the event an operator objects to the exception, the
Commission shall consider the matter only after proper notice and hearing.

RULE 5: The provision of Statewide Rule 104, Paragraph (k), shall not
apply to the West Kutz-Pictured Cliffs Gas Pool.
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Order No. R-566

Gas Proration and Allocation: -

RULE 6: (A) The acreage allocated to a gas well for proration purposes
shall be known as the gas proration unit for that well. For the purpose of gas allocation
in the West Kutz-Pictured Cliffs Gas Pool, a standard proration unit shall consist of
approximately 160 surface contiguous acres substantially in the form of a square which
shall be a legal subdivision (quarter-section) of the U. S. Public Land Survey; provided,
however, that a non-standard proration unit may be formed after notice and hearing by
the Commission or under the provisions of Paragraph (B) of this Rule.

The allowable production from any non-standard gas proration unit as
compared with the allowable production therefrom if such tract were a standard unit
shall be in the ratio which the area of the non-standard proration unit bears to a standard
proration unit of 160 acres. Any gas proration unit containing between 158 and 162 acres
s.aall be considered to contain 160 acres for the purpose of computing allowables.

(B) The Secretary-Director of the Commission shall have
authority to grant an exception to Rule 6 (A) without notice and hearing where application
has been filed in cGue form and where the following facts exist and the following provisions
are complied with:

l. The proposed non-standard proration unit consists of less
than 158 acres,

2. The unorthodox size or shape of the tract is due to a variation
in legal subdivision of the U. S. Public Land Surveys.

3. The acreage assigned the non-standard unit lies wholly within
the legal section.

4., The acreage assigned the non-standard unit is contiguous
with the acreage containing said well,

5. The entire non-standard gas proration unit may reasonably
be presumed to be productive of gas.

6. The length or width of the non-standard gas proration unit
does not exceed 2640 feet.

7. The operator making application for such exception to Rule
6 (A) includes with such application:

(a) Waivers from (1) all operators owning interests in the
quarter sections in which any part of the non-standard gas proration unit is situated
and which acreage is not included in said non-standard gas proration units; and (b)
all operators owning interests in acreage offsetting the non-standard proration unit; or
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(b) A list of names and mailing addresses of all operators out-
lined in paragraph (a), together with proof of the fact that said operators were notified
by registered mail of the intent of the applicant to form such non-standard gas proration
unit. The Secretary-Director of the Commission may approve such application if, after
a period of 20 days following the mailing of said notice, no operator as outlined in
paragraph (1) above has entered an objection to the formation of such non-standard gas
proration umit.

RULE 7: At least 30 days prior to the beginning of each gas proration
period, the Commission shall hold a hearing after due notice has been given., The Com-
mission shall cause to be submitted by each gas purchaser "Preliminary Nominations"
of that quantity of gas which each purchaser in good faith actually desires to purchase
within the ensuing proration period, by months, from the West Kutz-Pictured Cliffs Gas
Pool, The Commission shall consider the "Preliminary Nominations' of purchasers,
actual production, and such other factors as may be deemed applicable in determining
the amount of gas that may be produced without waste from said pool within the ensuing
proration period, '"Preliminary Nominations'" shall be submifted on Form C-121-A as
prescribed by the Commission.

RULE 8: In the event a gas purchaser's market shall have increased or
decreased, purchaser may file with the Commission prior tothe 10th day of the month
a "Supplemental Nomination" showing the amount of gas the purchaser actually in good
faith desires to purchase during the ensuing proration month from the West Kutz-Pictured
Cliffs gas pool. The Ccmmission shall hold a public hearing between the 13th and 20th
days of each month to determine the reasonable market demand for gas from said pool
for the ensuing proration month, and shall issue a proration schedule setting out the
amount of gas which each well may produce during the ensuing proration month, "Supple-
mental Nominations'' shall be submifted on Form C-121-A as prescribed by the Com-
mission,

Included in the monthly proration schedule shall be (a) 2 summary of the
total pool aliocation for that month she ."i-g nominations, and adjustments made for
underage or overage applied from a pr -ious month, (b) a tabulation of the net allowable
and production for the s=cond preceding month together with a cumulative overage or
underage computation, (c) a tabulation of the current and net allowables for the preceding
month, (d) a tabulation of current monthly allowable for the snsuing proration month,
and (e) a tabulation of the acreage :nd deliverabilities assigned each well, and the factors
assigned each well for use in cal... ..ing individual well allowables. The Commission
shall include in the proration scheccie the gas wells in the West Kutz-Pictured Cliffs
pocol delivering to a gas fransporiation facilily, or lease gathering system, and shall
include in the proration schedule of said pool any well which the Commiscion finds is
being unrtasonably discriminated against through denial of accesc to a gas transportation
facility which is reasonably capable of handling the type of gas produced by such w=ll,
The total allowable to be allocat=d 1o said pool each meonth shall be equal to the sum of
the prelimirnary or supplenentzl nominations, whichever is applicable, fogether with
any adjusime=nt which the Commission desms ad isable,
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If, during a proration month, the acreage assigned a well is increased, the
operator shall notify the Secretary-Director in writing of such increase, The increased
allow able assigned the gas proration unit for the well shall become effective on the first
day of the month following receipt of the notification by the Director. All communica-
tions shall be mailed to the Director, at Box 871, Santa Fe, New Mexico.

RULE 9: The monthly gas allocation to the West Kutz-Pictured Cliffs gas
pool shall be divided and allocated among the wells connected to a gas transportation
facility in the following manner:

The product obtained by multiplying each well's acreage factor by the
calculated deliverability (expressed as MCF per day) for that well shall be known as
the "AD" factor for that well, The acreage factor shall be determined tothe nearest
hundredth of a unit by dividing the acreage within the proration unit by 160. The "AD"
factor shall be computed to the nearest whole unit,

A tentative allocation shall be made by dividing seventy-five percent (75%)
of the pool allocation among the wells in the proportion that each well's '""AD" factor
bears to the sum of the "AD'" factors of all wells in the pool.

The remaining twenty-five percent (25%) of the pool allocation shall be
divided among wells in the proportion that each well's acreage factor bears tothe
sum of the acreage factors of all wells in the pool.

When the tentative allowable received by a well is in excess of its known
producing ability, the well shall be classed as a marginal well and its allowable
limited to its known producing ability. The sum of the difference between the tentative
allowables and the limited allowables of all marginal wells on the proration schedule
shall be reallocated to the non-marginal wells by application of the same formula. If
such reallocation shall result in placing any other well within the marginal classification,
the difference between the tentative allowable and the limited allowable of such marginal
well shall be redistributed by application of the same formula until no well has received
an allowable in excess of its known producing ability.

RULE 10: The calculated deliverability at the ""deliverability pressure' shall
be determined in accordance with the provisions of Order R-333-A; provided however,

that the deliverability pressure shall be determined as follows:

"Deliverability pressure'', as employed herein, shall be equal tofifty percent
(50%) of the seven (7) day shut-in pressure of each respective well.

Balancing of Production:

RULE 11: Underproduction: The hours of 7 o'clock a.m., M.S5.T. February
1, and 7 o'clock a.m., M.S.T., August 1, shall be known as balancing dates and the
periods of time bound by these dates shall be known as gas proration periods. In order
to effectively administer the prorationing of gas in the West Kutz-Pictured Cliffs pool,
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it is advisable to have a portion of each proration period include both summer and
winter months., Therefore, the first proration period shall commence on March 1,
1955, and shall continue for a period of eleven months until February 1, 1956, Future
proration periods shall commence on the dates set out above. The amount of current
gas allowable remaining unproduced at the end of each proration period shall be carried
forward to and may be produced during the next succeeding proration period in addition
to the normal gas allowable for such succeeding period; provided, however, that what-
ever amount thereof is not made up within the first succeeding proration period shall
be cancelled.

If it appears that such continued underproduction has resulted from inability
of the well to produce its allowable, it may be classified as a marginal well and its
allowable reduced to the level of the well's ability to produce.

If, at the end of a proration perioci a marginal well has produced more than
the total allowable assigned a non-marginal unit of corresponding size and deliverability,
such marginal well shall be reclassified as a non-marginal well and its allowable prora-
ted accordingly.

If, during a proration period a marginal well is reworked or recompleted in
such a manner that its productive capacity is increased to an extent that said well
should be reclassified as a non-marginal well, the reclassification shall be effective
on the first day of the proration month following the date of recompletion.

The Secretary-Director may reclassify a well at any time if production data
or deliverability tests reflect the need for such reclassification.

RULE 12: Overproduction: A well which has produced a greater amount
of gas than was allowed during a given proration period shall have its allowable for
the first succeeding proration period reduced by the amount of such overproduction
and such overproduction shall be made up within the first succeeding proration period.
If, at any time, a well is overproduced an amount equivalent to six times its current
monthly allowable, said well shall be shut-in during the current month.

The Commission may allow overproduction to be made up at a lesser rate
than would be the case if the well were completely shut-in if, upon public hearing after
due notice, it is shown that complete shut-in of the well would result in material damage
to said well.

Granting of Allowables:

RULE 13: No gas well shall be given an allowable until Form C-104 and
Form C-110 have been filed, together with a plat showing acreage attributed to said
well and the locations of all wells on the lease.
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RULE 14: Allowables to newly completed gas wells shall commence on the
date of connection to a gas transportation facility, such date to be determined {rom an
affidavit furnished to the Commission by the purchaser, or the filing date of Form C-104
and Form C-110 and the above-described plat, whichever date is the later. Affidavits
of connection will be submitted to the District Cffice of the Commission, Box 697, Aztzc,
New Mexico.

No well shall be assigned an allowable unless a deliverability test, or a
potential test taken in conformance with the provisions of Order R-333-A has been sub-
mitted.

In the absence of deliverability test data on newly completed wells, the open-
flow potential taken in conformance with Order R-333-A may be used in approximating
the well's deliverability. In this instance, an assumed deliverability equal to 15% of the
volume of gas produced in the initial potential test will be used. The allowable thus
established using an estimated deliverability shall be a tentative allowable and such allow-
able will be recalculated using the deliverability test data upon the submission of such
data to the Commission.,

Deliverability tests shall be taken and calculated in conformance with Order
R-333-A, the provisions of Rule 10 of this order and the testing schedule provisions of
Order R-333-A.

Deliverability tests taken during 1954 shall be used in calculating allowables
for the proration period commencing March 1, 1955, Subsequent annual tests shall be
used in calculating allowables for proration periods cormmencing during the next ersuing
year,

Reporting of Production:

RULE 15: The monthly gas production from each well shall be meter=zd
separately and the production therefrom shall be reported to the Commission on Form
C-115, such form to reach the Commission on or before the 24th day of the month
immediately following the month in which the gas reported was produced. The opzrator
shall show on such report the disposition of the gas produced.

Fach purchaser or taker of gas in the West Kutz-Pictured Cliffs gas pool
shall submit a report to the Commission, such report to reach the Commission on or
before the 24th day of the month immediately following the month in which the gas was
purchased or taken., Such report shall be fi'2d on either Form C-l1il or Form C-l114,
whichever is applicable, and the wells shall be listed in approximatzly the same order
as they are found listed on the proration schedule,

Forms C-111 and C-114 as referredto herein shall be submitted in triplicate,
the original being sent to the Commission at Box 871, Santa Fe. New Mexico, remaining
copies will be sent to Box 697, Aztec, New Mexico and Box 2045, Hobbs, New Mexico,
respectively.
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Forms C-115 shall be submitted in accordance with Rule 1114 of the
Commission's Rules and Regulations,

The full production of gas from each well shall be charged against the
well's allowable regardless of the disposition of the gas; provided, however, that
gas used in maintaining the producing ability of the well shall not be charged against
the allowable,

RULE 16: The term ""gas purchaser' as used in these rules, shall mean
any ''taker' of gas either at the wellhead or at any point on the lease where connection
is made to facilitate the transportation or utilization of gas. It shall be the responsibil-
ity of said '"taker' to submit a nomination in accordance with Rules 7 and 8 of this order,.

RULE 17: No gas, either dry gas or casinghead gas, produced from the
West Kutz-Pictured Cliffs Gas Pool, except that gas used for '"drilling-in" purposes,
shall be flared or vented unless specifically authorized by order of the Commission after
notice and hearing.

The following provisions shall apply to the West Kutz-Pictured Cliffs Gas
Pool. -

PROVIDED FURTHER, That in filing Form C-101, "Notice of Intention to
Drill or Recomplete'', or USGS Form 3-391-a, whichever is applicable, all operators
shall strictly comply with the applicable provisions of Order R-397. Accompanying
the above form shall be a plat of the acreage contained in the proration unit, together
with a complete list of all working interest owners designating the acreage they hold

within the communitized area dedicated to the well,

PROVIDED FURTHER, That failure to comply with the provisions of this
order or the rules contained herein shall result in the cancellation of allowable assigned
to the affected well., No further allowable shall be assigned to the affected well until all
rules and regulations are complied with, The Secretary-Director shall notify the operator
of the well and the purchaser, in writing, of the date of allowable cancellation and the
reason therefor,

PROVIDED FURTHER, That all tro..porters of gas or users of gas shall
file with the Commission a list of al! ells within each pool connected to their gas
transportation facility as of Februz:v 1. 1955, and shall furnish connection notices
thereafter, in accordance with the v-ovisions of Rule 14, as soon as possible after th=
date of connection.

The list required abw. ¢ shall contain the name of the operator, lease nams,
well number, unit, and location of the well (Section, Township and Range). Connection
notices shall indicate the date of connection in addition to the above-listed data.
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Horizontal limits of the West Kutz-Pictured Cliffs Gas Pool,

TOWNSHIP 26 NORTH, RANGE 10 WEST
W/2 Sec. 4, all of Secs, 5, 6, 8 & 9,
NW /4 Sec. 10

TOWNSHIP 26 NORTH, RANGE 11 WEST
N/2 Sec. 1, N/2 Sec. 2, NE/4 Sec. 3

TOWNSHIP 27 NORTH, RANGE 10 WEST
SW/4 Sec. 29, S/2 Sec. 30, ail of Secs., 31 & 32,
SW/4 Sec. 33,

TOWNSHIP 27 NORTH, RANGE 11l WEST

S/2 Sec. 4, all Secs. 5 thru 9, incl.,

SW/4 Sec. 10, SW/4 Sec. 14, all of Secs. 15,
16, 17 & 18, E/2 Sec. 20, all Secs. 21, 22 & 23
W/2 Sec. 24, W/2 & SE/4 Sec. 25, all Secs.
26, 27 & 28, E/2 Sec. 29, E/2 Sec. 34, all
Secs. 35 & 36.

TOWNSHIP 27 NORTH, RANGE 12 WEST

All of Secs. 1 thru 4, incl.

N/2 Sec. 5, N/2 3zc. 6, all of Secs, 10, 11, 12,
& 13, E/2 Sec. 14

TOWNSHIP 28 NORTH, RANGE 11 WEST
S/2 Sec. 29, S]Z S<c. 30,
All of Secs. 2L & 22

TOWNSHIP 28 NORTH, RANGE 12 WEST
ATl of partial Secs. 7, 8 and 9,

All Secs. 14 thru 30 incl., E/2 Sec, 31,
All S=cs. 37 thru 36, incl.

TOWNSHIP 7 NORTH, RANGE 13 WEST
E/2 partizl Sec, 10;

All of partial Secs. 11 & 12,

All of Secs. 12 & 14, E/2 S=c. 15,

N/2 Sec. 22, N/2 Szc. 23, N/2 Sec. 24

TOWNSHIP 29 NORTH, RANGE 12 WEST
All of Secs, 19, 29, 30, 1 & 32
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EXHIBIT ""A" (Continued)

TOWNSHIP 29 NORTH, RANGE 13 WEST
All of Secs. 25, 26, 27, 28, 33, 34, 35 & 36

DONE at Santa Fe, New Mexico, on the day and year hereinabove designated.

STATE OF NEW MEXICO
OIL CONSERVATION COMMISSION

EDWIN L. MECHEM, Chairman
E, S. WALKER, Member

W, B, MACEY, Member and Secretary

SEAL



BEFORE THE OIL CONSERVATION COMMISSION
OF THE STATE ©F NEW MEXIGO

R R S T oV H
v sikod d (4‘

IN THE MATTER OF THE HEARING
CALLED BY THE OIL CONSERVATION
COMMISSION OF NEW MEXICO FOR
THE PURPOSE OF CONSIDERING:

CASE NO, 696
Order No. R-546-A

THE APPLICATION OF J. D. HANCOCK, JR.
FOR AN ORDER REQUIRING RATABLE TAKE
OR PRORATION OF GAS PRODUCTION IN THE
WEST KUTZ-PICTURED CLIFFS GAS POOL,
SAN JUAN COUNTY, NEW MEXICO.

NUNC PRO TUNC ORDER OF THE COMMISSION

BY THE COMMISSION:

It appearing to the Commission that Order R-566, dated Decerwrber 23, 1954,
does not correctly and accurately state the order of the Commission in certain pax’ -
iculars due to inadvertence and clerical error,

IT IS THEREFORE ORDERED:

That Order No. R-566, as the same appears in the records of the Commuissicr,
and the original of said order, be amended in the following respects and particuiars:

Rule 3 of the Special Rules and Regulations for the West Kutz-Pictured
Cliffs Gas Pool is ordered stricken and the following paragraph substituted therefor.

"Any well drilled within the defined limits of the
West Kutz-Pictured Cliffs Gas Pool shall be
located on a designated drilling tract consisting
of not less than a quarter section which is a
legal subdivision of the U. S. Public Lands Survey,
such quarter section to contain approximately 160
contiguous acres and to be substantially in the form
of a square. Such well shall be located at least

- 306 feet from the outer boundary of said quarter
section, provided, however, that a tolerance of
200 feet is permissible."

N

v
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IT IS FURTHER ORDEREL 1 -

this order be entered nunc pro tunc ..

the date of said original order.

i

DONE at Santa Fe, New Mextico,

(il

KNN3 B

0,40

COM TS IO

P e



BEPORE THE OIL COMSERVATION COMMIBSIGN OF L e

THE STATR OF NEW MEXICO

i THE NMATTER OF THE APPLICATION OF

JAES D. HANCOCK AND CO., LTD., FOR GASE HO. 696
AR ORTER REQUIRINCG RATABLE TAKE OF

GAS IN THE VEST XUTZ-PICTURED CLIFFS

POCL, SAN JUAN COUNTY, NEW MEXICO, OR

POR PROBATION OF GAS PRODUCTION IN

SAID POCL

APFLICATION FOR REIEARING
T0 THE OIL CONEERVATION COMMISSION OF THE STATE OF NEW MEXICO:

Now camss Stapalind 01l snd Ges Compeny snd moves the Oil Conservation Commis-
sion for a rehesring of Case No. 696 for the following ressons:

1. mmmmsm,w,mmmzumh.
R-366 in seid case, which oxdar is dsted December 23, 1954, end this epplicstion
is mede within tweaty days from snd after the date saild order was entered in the
records of the Commissiom.

2. Bsid Order No. R-560 establishes certain rules snd procedures for the al-
locstion of gas smong the prorstion units in the West Rutz-Plctured Cliffs Gas Fool,
San Juan County, New Mexico.

3. Rule 6(A) of said Order No. R~565 provides in substesce that s standwrd ges

k., Movant would shov the Commission that no evidence was
st sny of the heerings of said csse which showed, or tended to show, that
ration wnits in this Poal should be 1650 scres; that, on the contrary, the
denoe which was offered by any perty on this question ss to
retion unit should be vas the evidence of Stanclind 01l end
spd Montin to the effect that the prorwtion units in this Mool should be spproximately
320 acres; that under the state of the evidence in the reecxd in this case, the
standard gas prorstion unit should therefore be fixed ot sppriximstely 320 acres.

5« In the evant, upon rehesring as herein
mmmmmummumm,)m,mum
80 a8

i
i1
%

that Stendard provetion wnits in the West Kits-Pictwred CLiffs Fool be fixed ot
spproxinately 380 acres ar, in the alternstive, that the sdministrative procedure
Jovided for in seid rules for non-stendard units of less then 158 sares be allowed
for non-standard units consisting of spproximstely 320 sacres.

Respectively submitted,
STANGLIND OIL ARD GAS COMPARY

By
“James K. Gmith, I1ts Attorney

Jemes K. Smith
P. 0. Box 1410
Fort Worth, Texas
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EXHIBIT " E
BEFCRE THE GIL CONSILVATION COMMISSICN
COF THE STATE GF NEW MEXICO

CIN THE MATTER OF THE HEIA tma

CALLED BY THE OIL CONsERVATION

COMMISSION OF NEW MEXICQ 35*01«.

THE PURPCGEE OF CONSIDERING
CASE NO, 696
Crder No, Re566.B

THE APPLICATIUN CF J, D, BANCGUE, JR,
FOR AN CRDYER RECUIRING RATABLYE TAKE
GR PRC’RAT!\’CN GF GAS PROLUCTION IN THE
WEST KUTZ-FICTURED CLIFFS GAS 2COL,
SAN JUAN CCUNTY, NLW MERICGC,

CROER GF THE COMMISSION FOR REHEARING

BY THE COMILISION;

This cause came ou for conslderation upon the petition of
Stanolind Gil and Gas Company for rebearing on Order No. Re566,
heretofore entered by the Commission on Decemher 31, 1954,

NOV. , on this 315t day of January, 1985, the Commission, a
guorum being presant,

IT IS BLRTRY GERTRED:

That the pbovesentitled matier be reopencd and a rehearing
be beld o Merch 17, 1955, 2t 9 o'clock a.m. on sald day at Santa Fe,
New Mexico, 2t which tise and pluce all interastzd parties may eppear,

IT IS FULTHER CRLIZTD:

That matiors $o be conzidered upon rehearing shall be
limited to a raconsideration c:f t arovisions of Crder R«5606 pertaine
Ing to the estublishment of proration uaits and to matters raised by
petitioner's ppoalication for rehearing,

IT 16 PURTHIR QRLFAT

That Grdar Re566H ghall remais in full force and effect pending
the issuance cof any {further ordesz,

DOME at Danta Fe, HNew 2 exico, on the day and year herainniove
designated.,

STATL OF NEW 3 ”‘“1!"0
' CUSERVATION COMALLAION

LA
S A ad e
i

Fo &, VLUE oit, Lhoember

L PN 4 -y
Plawwer and Socrolowy

SErAL

ir A .



BRFURE Trik GLL CUNSBRVATION CUOMRIASIw
OF THRE STAYE OF NEW MEXICO TR EE "F“

0, A TR O

I THE MATTER OF TiE HEARING

CALLED #Y TiE OlL CUNSERVATICH

COMMISSIGHN CF THE STATE GF MEW

COMBIDERING
CA3E HU« 098
W&ﬂciﬂ'm

Ik THE MATTER OF THE APPLICATION
OF JAMES Do HAMGUCK & CUe, LTD.,

This case came on regularly for hearing at 9:00 A.M., ou Mey 19, 1955,
at Santa Ve, liew Mexico, on the petitien of Stanclind Uil and Gas Compary for a re-

hearing.

HOM, on this 17th, day of August, 1955, the Commission, a quorum
bedng present, beding fully sdvised in the prexises,

TLis:
(1) That the Commigsion heretofore entered its Urder No. B-566 ard

ii0e R-566-4 in this case providing for the alloeation of gas predustion, amd
establisiirg pool rulss for the West Xuts-Piectured Cliffs Gas Pool.

(2) That petiticuer, Stanclind (4l ard Cas Compary, sought a review
of the evidense offered in Case o, §95, insofar as sald evidense pertains to
the sise of prorstion units in the West Kute-Pioctured Cliffs Gas Peol.

(3) That by Order Ke. i-566~B, ths Cammission grarted a rehearing
on the provigions of Order No, R-566, sald renearing being limited to a reconsiders-
tien of previsgions pertaining to establisiment of provetion wnits and ether
uatters reised by petiticner's spplication for rehsaring.

(4) That dus public notise having been give: a8 required by law, the
Commission has jurisdiotion of this sase, and the subject matter covered by the

order for rehearirg.

(5) That the Cammissien having reviewed tine reserd, and exhikits
offered, and having heard the arguments of osunsel, and belng fully adviged,
finde that its Grder ke. R-566 is swpported by the evidense offered and the testi-
mery and exhibits received.

(6) That smesdimext of Rule & (B) of Urder Ho. B~566, as prayed for in
petitiensrts application for rehwaring, should be denied.

(1) That (Urder Ho. H-566, ss amevded by Nuns Fro
mission No, iA-5566-d, dated Jamuary 7, 1955, De, and the same heredy, in all

respects affirced.

(2) Tat toe relief prayed for by Stanelind Gil and Gas Cempany in ite
application for renearing in Case No. 696, be, and the same hershy is, in all

respects derded.
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PGIE at Santa Fe, jew Mexieo, or. tihe day and year nereinabove

desigrated.

STATE UF AN MEXICO

UL CONSERVATION COMMISSIGN

JUi B, 3LAMS, Chatirman

E. 5, WALKER, Meaber

We B MACKY, Nember and Secretary
$EAL
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EXHIBIT "G )

BEFORW THE OfL CONSERVATION CCOMMISZICH OF

TEE STATE OF NEW MEXICO

IN THE MATTER OF THE APPLICATION OF
JAMES D. HANCOCK AND CO., L., FOR
AN ORDER REQUIRING RATABLE TAKE OF
GAS IN THE WEST KUTZ-PICTURED CLIFFS
POOL, SAN JUAN COUNTY, NEW MEXICO, OR
FOR PRORATION OF GAS PRODUCTION IN
SAID POOL.

ORDER OF THE COMMISSICN

BY THE COMMISSICON:

This case came on for nearing at olclock a.mo, on

o at Santa Fe, New Mexicc, before the 0il Con-

servation Commission of New Mexico, hereinafter referred to as the
"Commission".

MOW, on this __ day of s 19  the Commission,
a quorum being present, having considered the testimony adduced, the
exhibits received, the statements of interested parties, the official
records cf the Commisslon, and other pertinent data, and being fully ad-
vised in the premises,

FINDS:

(1) That due public notice of the time and place of hearing
and the purpose thereof having been given as required by law, the
Commission has jurisdiction of this cause and the subject matter
thereof. '

(2) That the Commission, for the purpose of preventing waste
and for the protection of correlative rights, should issue an order
to provide for a definite method ¢f allocating gas between proration
units in the West Kutz-Pictured Cliff. '-.0l.

IT IS THEREFORE ORCITD:

That special pool .is. applicable to the West Kubz-Pictured
Cliffs Gas Pool, be, a4 I L. :.we hereby are; promulgated as fellows:

RULE 1 - Pi50a° QN TUNITS

A. TFor the purpose of gas allccatian in vhe West Kutz Gas
Pool, a standard proration uni® shall consist of beiwsen 315 and 325
contigucus surfacse acres substantially in the form of a rectangle;
which shall he a legal subdivision of the U, 8. Public Land Surveys;
providsd. however, that z gas prorazion unit not conforming to the



above requiremenis may be furmed after nutios end hearing by the
Commission or as ocutiined in paragraphs B or € beicw. Any proration
unit containing less that 315 acres or more than 125 azcres shall be a
non-standard unit and its allowable shail be d=orzased or increased

in accordance with the aliowation formula. Any standard proration

unit consisting of betwsen 315 and 425 contigucus surface acres shall
be considered as containing 320 acres for the purpose of gas allocation.

B, Upon compliance with Ruiz 6 Lelow, sn cperator may, without
notice and hearings

(1) Driil and<or produce wells ¢n a standard proration unit in
conformance with applicabie spacing rules for the West Kutz-Pictured
Cliffs Pooly cr

(2) Driil andsor produce a well on a legal quarter section
consisting of 158 to 162 acres in confermance with spasing rules for
the West Kutz-Pictursd Cliffs Pool; or

(3) Produce all wells existing as of the date of this order on
a stardard proraticn unitv; or

(4) Produce all wells existing as of the date of this order
on less than a standard proration unii, provided there is insufficient
acreage available to be attributed to the well cor wells to form a standard
proration unit;

PROVIDED, HOWEVER, that in each of the four cases menticned
above, the allowable for each well shail be decreased proportisnately
in accordante with the ailecaticn formula applicable to this pool.

C. The Secretary of the Commission shall have authority to
grant an excepticn to paragraph A without notice and hearing where
applicaticn has been filed in due form and where the following facts
exist and the following provisions are complied withs

(1) The non-standard unit consiswus of less acreage than a
standard proration unit.

(2) The acreazge assigned %o the non-standard unit lies
wholly within a legal guarter seciion and contains a well capable
of producing gas inte a gas transportation facility on the date of
this order,

’ (3) The operator receive: writien consent in the form of
waivers from all cperatoxs in the adjcining proration units.

RUIE 2

At lesst 30 days prior tc¢ ihe bepginning of each gas proration
period, the Commission shail held a hearing after due notice has been
given. The Commission shall cause to be submitted by each gas purchaser
its "Preliminary Nominatlens® of the amount of gas which each in gooed
faith actually desires to purchase within the ensuing proratiocn period,

by months, from bhe West Kutz-Piztured £1iifs Gas Pool. The Commission
shall consider the "Preliminary Nominations® of purchasers, actuwal pro-
duction, -7 3uch other fercinrs as may be deemed aprlicable in determining
the smoun ! pas that may be vprodoosd without waste within the ensuing
proraticn poriide. Preliminary MNemtopacaons® shall be submitted on a form
prescribed by the Commissiesn,




RULE 3

Bach month, the Comaission shall cause to be submitted by each
gas purchaser its "Supplenental Nominations" of the amount of gas which
each in good faith actually desirss *o purchase within the ensuing
proration month from the West Kutz Gas Pecle The Commiscion shall hold
a public hearing between the 15th and ¢0th days of each month to determine
the reasonable market demand for gas for the ensuing proraticn month,
and shall issue a proraticn schedule setiing out vhe amount of gas which
each well may produce during the ensuing proration month. Included in
the monthly proration schedule shall be a tabulation of allowable and
production for the seccnd preseding month together with an adjusted allow-
able computation for the sezond prasceding month. Said adjusted allowable
shall be computed by comparing the actual allowable assigned with the
actual production. In the event the allowable assigned is greater than
the actual production, the allowables assigned the top allowable units
shall be reduced proportionately, and in the event the allowable assigned
is less than the producticn, then the allowables assigred the top allowable
units shall be increased proporticnately. "Suoplemental Nominations"
shall be submitted on a form prescribed by the Commission.

The Commission shall include in the proration schedule the
gas wells in the West Kutz Gas Pccl delivering to a gas transportation
facility or lease gathering system, and shall include in the proration
schedule of this gas pool any well which it finds is being unreasonably
discriminated against through denial of access to a gas transportation
facility, which is reasonably capable of handling the type of gas
produced by such weil. The total allowable ic be allocated to the pool
each month shall be equal to the sum of the supplemental nominations
together with any adjustment which the Commission deems advisable,

Marginal wells are defined as wells not capable of producing
in excess of 100 MCF per day. In calculating the capacity of a well
to produce, the average shut in pressure of all of the wells in the
pool, as determined by the preceding year's deliverability test,
shall be divided by two, and each well's ability to produce against
such pressure shall establish its capacity to produce. All wells
capable of producing in excess of 100 MCF per day shall receive an
allowable of at least 100 MI'F per day.

The allocation to a pool remaining after subtracting the capa-
city of marginal wells and assigned minimum allowables shall be divided
and allocated ratably among the non-marginal units in the pool on the
following basis:

A. Seventy-five (75) per cent of such remaining allowable
shall be d' ~ided and allocated ratably among the non-marginal wells
in the proportion that the product of the deliverability and acreage
assigned each well for proration purposes bears to the summation of
the products of these factors for -1l such non-marginal wells in the
pool.

B. Twenty-five (25) per cent of suzh remaining allowable
shall be divided and allocated ratably amcng the non-marginal wells
in the proportion that the acreage assigned each such well for preration
purposes bears to the summaticn of acreags assigned all such non-marginat
wells in the field.



RULE |

Underproduction: The dates 7300 a.m., January 1; and 7300 a«me;
July 1, shall be known as balancing dates, and the periods of time bounded
by these dates shall be known as gas proration periods. The amount of
ourrent gas allowable remaining umproduced at the end of each proration
period shall be carried forward to and may be produced during the next
sucaeeding proration period in addition to the normal gas allowabls for
such succeeding period; but whatever amount thereof is not made up within
the first succeeding proration period shall be cancelled. If at the end
of the first succeeding proration period, a greater amount of allowable
remains unproduced than was carried forward as underproduction, the amount
carried forward to the second succeeding period shall be the total under=
production less the amount carried forward to the first succeeding period.

If it appears that such continued underproduction has resulted
from inability of the well to produce its allowable;, it may be classified
as a marginal well and its allowable reduced to the well's ability to’
produce.

RULE &

Overproduction: A well which has produced a greater amount of
gas than was allowed during a given proration period shall have i'ts
allowable for the first succeeding proration period reduced by the
amount of such overproduction and such overproduction shall be made wp
within the first succeeding proration period. If, at the end of the
first succeeding proration period, the well is still overproduced, it
shall be shut in and its current monthly allowable charged against said
overproduction until the well is in balance. If, at any time, a well is
overproduced an amount equaling six times its current monthly allowable,
it shall be shut in until it is in balance.

The Commission may allow overproduction to be made wp at a
lesser rate than would be the case if the well were completely shut
in upon a showing at public hearing after due notice that complete
-shut in of the well would result in material damage to the well.

RULE 6

No gas well shall be given an allowable until Form C-10L and
Form C-110 have been filed together with a plat showing acreage attri-
buted to said well and the locations of all wells on the lease.

RULE 7

Allowables to newly completed gas wells shall commence on the
date of connection to a gas transportation facility, as determined from
an affidavit durnished to the Commiss®za by the purchaser, or the date
of filing of Form C-10L and Form C-1:7 nd the plat described above,
whichever date is the later.

RULE 8

The monthl:- gas production from each gas well shall be metered
separately and the pzs -oduction therefrom shall be submitted to the
Commission on Form C-'15 so as to reach the Commission on or before the
twentieth day of the month next succeeding the month in which the gas was
produced. The operator shall show on such report what disposition has
been made of the gas produced. The full production of gas from each well



shall be charged against the well's sllwwable regardl:ss of what disposi-
tion has been made of ,the gas: promndad, however, that gas used on the
lease for cVn:umptionﬁin izase houses, treaters, combusticn enpines and
other similar lease equipment shall nct bz charged against the well's
allowable.

RULE 9

The term "gas purchaser" as used in these rules, shall mean any
"taker" of gas either at the wellhsad or at any point on the lease where
connection is made for gas transportation or utilization. It shall be
the responsibility of said "taker" to submit 2 nomination.

DONE at Santa Fe, New Mexico, on the day and ye:ir hereinabove
designated.

STATE OF NEW MEKICO
OIL CONSERVATION COMMISSION

EDWIN L. MECHEM, Chairman

Es S. WAIKiR, Member

W. Bo MACEY, Member and Secretary
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STATE OF NEW MEXICO COUNTY OF SAN JUAN IN THE DISTRICT COURT

STANOLIND OIL AND GAS COMPANY,

Plaintiff,
| VS, NO. 4909
NEW MEXICO OIL CONSERVATION
COMMISSION, et al,
Defendants.

ACCEPTANCE QF SERVICE

The undersigned hereby accepts service of a true and
correct copy of the complaint, summons and Notice issued in the

above entitled cause, the same as though the same had been served

upon it personally, as required by law,

DATED at Santa Fe, Mew Mexico, this A2  day of SOptemb%r,
, 1955. f

i
|

NEW MEXICO OIL CONSERVATION
COMMISSION,

By:

o]




STATE OF MEW MEXICO  COUNTY OF SAN JUAN  IN THE DISTRICT COURT

STANOLIND CIL AND GAS COMrANY,
Plaintifft,
vs, No. 4909

REW MEXICC QIL CONSERVATION
SOMMISSION, et al.,

Defendants.

ZNTRY OF APFEA8ANCE aND
JOINDRH IN HuTIONS

Comes now the New iMexico Western 01l and Gas Compeany, a cor-
poration, named &8 & defendant in the ception to the complaint
in the above entitled cause, end by ite attorney, hereby enters
its appeaprance in ssld csuse and jolne with the movants in thst
certein motion to dismiss or in the alternative, slternative
motions to atrlke, or in the alternstive, motion for more defi-

nite statement flled herein on the iOth day of Uctober, 19535,

Ea% ﬂ:%?:% g!.' '
BO11 W, &1}
ALtorney for New idexico Western

vil and Uss Company, & corporation
5i% Zest 3an Fpancisco Strest
Santa Fe, Hew .exico

CERTIFICATE

[ certify that a trus copy of the foregoing Iinstrument wss

melled to all opposing counsel of record this 13tk day of

<§£;5gggg- . Nallad_-_
son W, Kellahin

Octomr; 1955 »




STATE OF NEW HEXICC COUNPY OF SaN JUAN IH THE DISTRICT COURT

STANOLIND OIL AND GAS CUHPaNY,
Plaintiff,
Ve, Ho. 4909

HEW 4XICO OIL CONSERVATION
COMMISSION, et sl.,

Defendants,
MOTION 70 DISMISS OR IN THE ALTERNATIVE,

ALTERNATIVE MOTIONS TQ STRIKE, OR IN THE
ALTERHATIVE, MOTION POR MORE DAFINITE STATEIMEANT

i

Come now the defendants “estern Development Compeny, &
corporation, and Frontler Refining Company, & corporation, by
their attorney, end respectfully show the Court that the petition
herein falls to state a clalm upon whilch rellef can be grsanted,

“HEAEFORE, #8ld defendantsz pray the Cowrt for its order
dismisainz the petition herein, and for their cosmts.

Lile

#8 an alternative to the foregeing motion to dismiss, said
defendants, by their sttormey, move the Court to strike plain-
tiff's petition In its entirety, and require plaintiff te replesad,
for the following reeasons:

1. That said petition contains & large portion of matter
which ie redundant, lmmaterial and impertinent, and to whioch said
petition defendants herein cannot ressonably freme s responsive
sanawer without extreme diffieculty.

2o That sald petition does not comply with the requirements
of Ruls 8 (&) (2) of the Rules of Civil Procedure for the Distriect
Courts of Hew Mexico, Section 65-3-22, New “exloo Statutes, 1953,
Annotated, or with Rule 10 {(b), Rules of Civil Procedure for the
District Courts of New lexico.




ili.

48 an alternative to the loregoing motion to dismiass and the
foregoing motion to strike plaintiff's petition in its entirety,
sald defendants, by thelr attormey, meve the Court to strike the
following portions of pleintifff's petition for the reasons stated:

1. That portion of the introductory, unnumbered, paragraph
of seid petition reading "George J. Darneille” for the reason that
. pald neme 18 not contsined in the csption of the petition as re~
§ quired by Rule 10 (a) of the Rules of Civil Procedurs for the

' pistrict Courts of New “sxico.
2. Thet portion of Peragreph I of suld petition which reads:

"petitioners have property affected by the decision locatsd

San Juan County, and have heretofore timely filed its
Application for Rehearing in connection with the matters
hereinafter set forth, and this Petition ls timsly filed
after entry of order disposing of application of Petitioner,
stenolind 011 and das Company, for rehearing, with whiech
disposition this Petitioner is dimsatlisfled.”

for the resson thet sald portieon of Pearegraeph I is redundant, ia-
" meterial, plesds the evlidence, and presents cllegations 8o genersl
{n nature that defendents sre not informed of the grounds on which
 pleintiff complsins of the order.

3, That portion of Faregrsph II of ssid petition which
reads:

":ttached hereto &8s Exhibit "i" and incorporated hereln by
peference 1s the petition dated Hey 3, 1954, filed by J.D.
Haneoek, Jr. At said hearing on July 14, 195,, reference
wes made to earlier hearings relating to the proper spacing
of wells in the West Eutsz-Pletured Cliffs Pool and the
transeript, including the testimony and exhibits relating
to such hearings, weres offered and sccepted in evidence by
the Commission. These sarlier heaprings are denominated as
Cases¥os. 237 and 177, before the 011 Conservation Commis~-
sion of the Sate of lew lexico} sald hesrings being held
prior to applicatien by J. D. Hansosk, Jr., for ratable
taks or in the altermative, prorstion; and at & time when
no petition nor other proceeding was pending before the
Coomiasion with peference to or concerning the restriotion
of production from individusl wells in ths wWest Kuts~
Plctured Cliffs Poel in asccordance with the autherity to
prorate gas under the laws of New Mexlco."

for the rezaon that said portion of Fursgreph II ls lmmeterisl,
and impertinent, and 12 = pleading of the evidence.




Thut portion of Paragraph IV of ssid petition whieh

Goe
readsa:

"Stanolind 0il and (as Company being the Operator of numer-
ous wells in the West Kutz-Fietured Cliffs Pool, Sen Juan
County, New iexico, owming tn lnterest in said wells, and
thus being affected by the order of the Commisslon s afore-
said, timely filed its sppllcation for rebearing in sccord-
ance with the provisions of Paragraph (a) of Titls 65~3-22
of the Few rexleo Statutes annotated, 1953 ZBditien, setting
forth therein the respects in which szid order is bDelieved
to be erronscus.”

and thet portion of Paragraph IV of sald petition whioh resds:

"By Order E~564«B, attsched hereto ss Exhibit "E", and made
e part hereof for all purposes, the 311l Conservetion Com=
mission of Hew Mexico entered its Ordsr reopening and set-
ting & rehesring to be held on March 17, 1955, at Santa Fe,
Hew wxleo, S5ald Order llmited consideration tc the pro-
visions of Order R-566 as amended pertaining and relating
to the establishment of proretion units and the other mat~
ters raised by Fetitimneris Stanolind 01l and Jas Cowpany,
spplication for rehsaring.”

for the resson thet sald portions of Paragraph IV are ixmsterial,
redundant, srgumentative, and pleeds the evidenoe.
5. 411 of Paragreph V of suid petition, or in the alterna-
tive, that portlion of Paregreph V of sald pstition which reads:
2., In line 46 of ssid paragraph, the word: "contiguous";
b, beginning st line 11 of said persgraph, the words:

"The questions reiged by the Application fer dAe-
hearing were confined to the size of the préeration
unit under autherity of the lews of the State of
Rew Hexico relsting thereto, and failure of the
Commission to grant sdministrative sxseptiona.
Attached heretc as Exhibit "G" and mede a part
hereof for sll purposes, is a copy of a proposed
Order of the Commission submitted by Petitioner,
Stanslind 01) snd Jes Compeny, to the Commiasion
with 2 request for 1ts edoption, during the course
of the hearing dated July 1, 195.. Its adeption
wes urged asgain during the pehesaring.";

c. beglnning at line 20 of mald parsgreph, the words:
"based on the physical fects then and now existing";

ds beginmning st line <7 of seald persgraph, the words:
"aontrary to the standerds established by the Legis-
lature for the Commisslon ss contained in sald laws}
does not mset the requiremwnts of the New “sxico
Stetutes”;

for the reesson that sald paragreph, as & whole, and aaid porilons

-3 -




of said Peragraph IV, and esch of them, are redundant, impmuterial,
impertinent, are & pleading of the evidsnce, and are arguwwenta-
tive.

4. All of that portion of Parsgraph VI of said petition
beginning with the words: “end the physkeal facts existing™, on
line 3, to ths end of sald perasgraph, for the reasen that said
portion of Paragraph VI is immaterial, impertinent and argumenta-
tive, and plesds the evidenm

7. 411 of raragraph VII, for the resson thet sald Paragrsph
VIT 1is {mmsterial, impertinent, argumentative and redundant,

2, Exhibits "a¥, "E" snd "0" attached to said petition, and |
made a2 part thereof by reference, for the resson that sald ex-
hibits are Immsterisl and impertinent.

V.

48 &n salternative to ths foregolng motlon to dismiss and the
foregoinz motion to striie plaintiff's petition 1n itas eantirety,
and the foregoing motion to strike portions of plaintiff's peti-
tion, sald defendants, by their astternsy, and with reference to
the specific matters contained in the next preceding motion to
strike, move the Court to order and direct plalntiff to file =
more definite ststemsnt, for the resson that the petition, read
as a whole, is 20 vaguwe and amblguous that it does not apprise
defendants of the precias grounds of plaintiff's pstition, and
defendants cannot reasonably be required to frems a responsive
pleading thereto.

Defendants prsy thet such order require plaintiff to:

1. 3tate brlefly the nature of tie proceedings before the
041 Conservatlion Commiasion eof New ’exico,

2. 3tazte precisely the grounds upon whieh they rely to show
the invalidity of 0il Conservation Commisalon of Hew exico order
or orders.

3. State precisely wherein they sontend the 011 Conservation
Commiassion of Hew Hexico erred in entering its ssid order or

orders.,




Le Otets specifically thw wmatters relsed in plaintiff’s
setlition for review, Exhibit "D", in respect to which 1t 1is
clnimed $he 741 Conservation Commission of Hew ‘exico erred, and

the srowxis of such srror, i say.

8/ Jason W. g llahin
ATLOPNRY Tor 2 k8
Western Developsment Company, &
corporetion, and

#rontier Refinin: Cempony, s
corporation

5.5 Zest 3an Pranelsco Strest
Zante Feo, FHew i/mxien

LATIF AT

I cortify that trus coples of ths foregoling smotions were

muiled ¢o G?*E.Bliﬂg' counsel of peoord tiis day of
m‘ 3 W’
1’?5}.

hin




STATE OF MEW MEXICC )
) IK THE DISTRICT COURT

COURTY OF SAN JUAN )

Stanolind 0il and Gas Company,

Plaintiffs,

ol

ice 4909

V3.

-

041 Conservation Commission, et al,

Defendants.
CRDEE

For the convenience of the attorneys, in order
that the motions and case may be heard at 3anta Fe,
and in order to save expense in the Court fund, the
undersigned hereby recuses himself from further par-

ticipation in the above-entitled cause,

(W Ol

strict Judge




IN THE DISTRICT CGURT OF THE FIRST JUDICIAL DISTRICT, IN AND
FCR SAN JUAN CCOCUNTY, N2 w MEXICC

STANCLIND OIL AND GAS COL PANY

vs. No. 4909

NL W MmEXICC CIL CONSERVATION
CUMMISSION, et al,

CTICN TC DISKISS, MCOCTIONS IN THE
ALTERNATIVE TG STRIKE, & CTION IN
THE ALTERNATIVE FCR A MCORE DEFINITE
STATEMENT,

i.

Cormes now the New Mexico Cil Conservation Corirission,
by its attorney, Willard F. Kitta, Santa Fe, New Mexico and moves the Court
for an order dismissing the “etition heretofore filed in this cause, and as
grounds for said a.otion would show the Court that the Fetition fxils to state

a clairr upon which relief can be granted,

ii.

As an alternative to the foregeing motion to dismiss, the
said defendant, by its attorney, moves the Court to stirike the Fetition in its
entirety, and as grounds for said notion, would show the Court:

(1) That most or ::uch of the i.atter contained in the
said Petition is redundant, iramaterial, and i:v:pertinent,
and is so drawn that this defendant could not and cannot
answer said Petition without extren.e difficulty,

(2) That said petition fails to comply with the require-

ments and provisions of Sec. $5-3-22 NMBA, 1953

Coip, and Kules & (a) 2 and 10 {(b) of the New riexice

Kules of Civil »rocedure,



L

As an alternative to the imotions heretofore set forth, this defendant
roves the Court to strike the following portions of the I*etition for the reasons
hereinafter stated:

i. The words 'George J. Darneille’ contained in the

first and unnurnbered paragraph on the first page
of the Fetition, for the reason that the name of said
carty is not contained in the caption of the i“etition,

in violation of Rule 10 (b), New iexico Rules of Civil

Procedure.

2. That portion of Paragraph 1l of the Petition which reads
as follows:

At said hearing on July 14, 1954, reference was
made to earlier hearings relating to the proper
spacing of wells in the West Kutz-Pictured Cliffs
fool and the transcript, including the testizzony

and exhibits relating to such bearings, were offered
and accepted in evidence by the Conm:mission. These
earlier hearings are denon:inated as Cases Nos, 237
and 377, before the (il Conservation Commission of
the State of New Mexico; said hearings being held
prior to application by J. D, Hancock, Jr, for ratable
take or in the alternative, proration; and at a time
when no petition nor other proceeding was pending
before the Commission with refereunce to or concern-
ing the restriction of production froa: individual wells
in the West Kutz-Pictured Cliffs Pool in accordance
with the authority to prorate gas under the laws of
New Mexico’

for the reason that said portion of Faragraph Il is
imraterial, impertinent, argumeatative and cone

stitutes a pleading of the evidence.
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3. That portion of Faragraph IV of the Petition which

reads as {ollows:

“Stanolind Qil and Gas Comnpany being the

Operator of numerous wells in the ~est Kutz-
#ictured Cliffs Fool, San Juan County, New
k.exico, owning an interest in said wells, and

thus being affected by the order of the Com-
inission as aforesaid, timely {iled its application
for renearing in accordance with the provisions

of Paragraph (a) of Title 65-3-22 of the New i exico
Statutes Annotated, 1953 Edition, setting forth
therein the respects in which saild order is believed
to be erronecus,

and that further portion of aragraph IV which reads as follows:

"By Grder R-5cé-B, attached hereto as Zxhibit

£, and n-ade a part hereof for all purposes, the
Jil Conservation Com:~ission of New Mexico entered
its Grder reopening and setting a rehearing to be held
on ~arch 17, 1955, at Santa Fe, New Wexico. Said
order liinited consideration tothe srovisions of Urder
K366 as an:ended pertaiving and relating tothe establish-
r-eut of proration units and the other matters raised by
Fetitioner's Stanolind (il and Gas Company, apolication
for rekearing.”
for the reason that these portions of Paragraph IV are immaterial,
redundant, argun:entative, and constitute a pleading of the evidence,
4, All of Paragrapgh V of the Petition, or, in the alternative,
those portions of Paragraph V as follows:
a, The first 19 lines of the paragraph, except the
last word in line 19. This",
b. The words 'based on the physical facts then and
now existing , contained iz Line 20 and 21 of the
said paragraph,
c. Beginniag on line 27 of said paragraph, the words:
"contrary to the standards established by the
Legislature for the Cormmission as contained
in said laws; deoes not meet the reguirer:ents
of the New Mexico Statutes.”
for the reascn that the paragraph, as a whole, and the particular
sortions thereof quoted above, are ir.material, iz pertinent,

redundant, argumentative and constituie a pleading of the

evidence,



All of that portion of Paragrapk VI of the ~etition
beginaing with the words and the hysical facts

existing , on line 3, and continuing to the end of said
paragraph, for the reason that said portion of the para-
graph is imvmaterial, {iopertinent, arguinentative, and
constitutes a pleading of the evidence,

All of Paragraph VI, for the reason that said paragraph

is immatertial, impertinent, argumientative, and redundant.
Exhibits E' and (- , which are attached tothe Petition,

for the reason that said exhibits are immaterial and

imapeftinent.

Iv.

As ar alterpative to the foregoing motions, set forth in Paragrazhs

1, I, and 1II, supra, of thie pleadiny, this defendant, with reference to

those portions of the ivetition referred to in the foregoing motion to strike

pgortions of the Petition, meves tbe Court to order and dire~t plaintiff and

cetitioner to file a more definite statemeant, and as grounds therefor, states

to the Court that said Petition, as a whole, is g0 vague and ambiguous as to

fail to agprise this defendant of the precise grounds for the Petition, thus

preventing and precluding this defendant from: framing an answer thereto

This defendant prays that such order require plaintiff to:

1.

.

State briefly the nature of the proceedings before

the Con:mission, in compliance with Sec, 05-3-2:

State precisely and plainly the grounds of invalidity
of the order or orders of this defendant upon which

they rely, in con.pliance with Rule § a (2] and Rule 10 (b)

of the New jMexico Rules of Civil Frocedure,



3, State specifically the matters raised in plaintiff's
Petition for review, Exhibit "D, in respect to which
it is claimed this defendant erred, and the basis for

urging said claioed errors, if any.

WILLARD F, KIiT1S
116 East #alace Avenue
Santa Fe, New Mexico

Attorney for the Defendant

New kiexico QOil Conservation
C omrn:igsien

CERTIFICATE

I certify that true copies of the foregoing motions were mailed
to Seth and Montgomery, Attorneys at Law, Santa Fe, attorneys of record
for plaintiff, on this /_ ™ day of October, 1955,

WILLARD F. KITIS



STATE OF NEW MEXICO COUNTY OF SAN JUAN IN THE DISTRICT COURT

STANOLIND OIL AND GAS COMPANY,
Plaintiff,

V8o No. 4909

NEW MEXICO OIL CONSERVATION
COMMISSION, et al.,

Defendants.

OQRDER

Tbis matter having come on for hearing upon the Motions
to Dismiss, To Strike and for a More Definite Statement all dir-
ected to the Petition for Review and filed by the New Mexico 0il
Congervation Cemmislion; Western Development Company; FProntier
Refining Company and New Mexico Western 0il and Gas Company; the
parties having apmared by their attornoys; and the Court having
considered the Moticns and argument of counsol;

IT IS ORDERED AND DECREED that all the motions be de-
nied and that the moving parties shall have thirty days in which

to answer the Petitien for Review.

District Judge




STATE OF NEW MEXICO COUNTY OF S8AN JUAN

IN THE DISTRICT COURT

STANOLIND OIL AND GAS COMPANY

Plaintiff,

\'s P No., 4905

NEW MEXICO OIL CONSERVATION
COMMISSION, et al.,

Defendants.

ENTRY OF APPEARANCE

Come now Johr W. Gurley, attorney at law, and hereby enter his

appearance herein as attorney for the New Mexico Gil Conservation Comumis-

sion.

JOHN W, GURLEY

/

Aftorney at Law
. O. Box 87}

S;nta Fe, New Kexice

CERTIFICATE

I certify that a true copy of the foregoiag Entry of Appearance has

been personally served on all counsel of record this 17th day of July, 1956.




N THE LI TRICT COURT OF THE FIRST JUDICIAL DIBTRICT, IN AKD
FUR BAN JUAN C_UNTY, NE ¥ LEXKCU

STANCLINDG CIL. ANE GAL CUR PANY

va. _ No. 4909

Mae ¥ e XICU Uli. COUNSLEEVATI
Cohani BEIUN, et al,

SLTION TC DBMEBS, “UTIONE IN THE
ALTeeENATIVE T STRIKE, > CTION IN
THEe ALTERNATIVE FOR A »URE GEFINITE
STATEWENT,

i,
Ceowes now the New X exico (il Conservation Con iission,
by its attorney, Willard F. Kitts, Zanta e, ew Mexico and ..oves the Court
for an order dis:zissiug the etiticu heretofore filed in thin cause, and as
grounds for said ccotion would show the Court thst the etition fails to state

& clai: apon which relief can be granted.

1.

As an aldercat:ve to the {oregoing otion to dis:iss, the
said defendant, oy its attorasy, -ucves the {ourt to strike the Petition in its
eutireiy, and as grournds for eaid votion, would show the Court:

(1} Taat oot oF uch of the atter contained ia the
said Petitior is redundant, :n:osaterial, and (i.pertinent,
and is #o draws that this defendant could rot and cacaot
answer said 'etitios witheat extre: e difficulty,

() That said petition ails to coa ply with the require-

rents and provisious of Sec. ©9-3.:22 NHSA, 195)

Lomp, and Rulas o (8) £ and 10 (b) of the Hew . exico

Aules of Livil ~rocedure,



2s an altercative to the motions beretofore set fovth, thie defendant
rmoves the Coart to sirike the followis; sorvilors of the Fetition for the reasvns
sereinafter stated:
5o The words " George J. Laraeille” costaiced (o the
first and annurrbered garagreph on the fivst cage
of the Feiition, for the reasou that the nave of said
+arty 13 not coutained in the cajtion of the Fetition,

tu violation of Rule I (o), New i exico Rales of Civil

rrocedure.
e That portios of Faragraph 11 of the Fetitice which reads
as {allows:

At said bearizg oa July 14, 1954, referesce was

i ade to earlier hearings reiating to the proper
spacing of wells in the West Fula-Fictured (lifls
ool wnd the transcript, inciuding the testiroony

and exhibils relating to such beariangs, were offered
and accepted in evidence by the Cou.cisston, These
earlier hearings are deno. inaled as Janes Mos. <3
and 377, before the (il Cosservation Lomu ission of
the State of New iexico; said hearings being held
prior t¢ application by J. [, Hancock, Jr, for ratable
take or in the siteraative, proratior:; and at » tisre
when no petiticn sor other .roceeding was perding
vefore the Corumission with refereace o oy concern.
ing the restriction of production {re... individual wells
in the West Kuts-Pictured Cliffs Pool in accordance
with the authority (o prorsie gas under the laws of
New Menied

for the reascs that said portion of Faragraph il is
inanaterial, lspertisent, arguisentative and con-

stitutes a pleading of the evidence,



3. Thst pcrti;;s: of “aragrash 1V of the Petitior whick

yeads as follows

Steolind Cil and Gas Cuwpany veicg the
Liperator of sur-erous wells in the + est Kutx-
#ictured Clilfs ~uol, san Juan County, New
~exico, owning an interest in said wells, and
thus being atfected by the order of the Com-
iseion as aforesaid, timely filed it applicatioe
for renearing in accordance with the provisicas
of Parsgraph {a) of Title £3-3-2: of the New & exico
Statutes Anmotated, 1953 Xdition, setting forth
therein the resyects in which said srder is believed
to be erronecus,

and that further portion of ‘aragraph IV whick reada as follows:
By Gurder K-3¢6.8, attached tereto as ixhibit
i, and oade & pant hereof for all purposes, the
Gil Conservation Cox - ission of ew h-exics extered
its Urder respeuing and setting » rebearing to be held
on ~arch 17, 1955, st Santa ¥Fe, New Hvexico. Said
order lirited consideration tothe rovisicas of Urder
R-56¢ as arended sertainiag and relating tothe estavlish-
sent of proration units aud the other atters raived by
Petiticaer's Htanalind Cil and Gaa Coupary, ap-lication
for rehearing. '
for the ressor taat these portious of aragraph IV are in naterial,
redundict, argucseutative, and constitute a pleading of the evidence.
4. All of Paragraph V of the Vetition, or, in the alternative,
those yortions of Paragrapt: ¥ as follows:
2. The first 19 lines of the sarvagraph, except the
last word iv Hae 19: This ,
&, The words based oo the physical facts thes and
pow existing , contained i1n Line 20 and 21 of the
ssid paragraph,
¢. Beginning oo line 27 of said parsgraoh, the words:
Ueuntraty to the staudards established by the
Legislature for the Cem.nission as contained
in said laws, does nut n-eet the reguirenents
of the Mew Sexico Statules,
for the reasun that the aragraph, s s whole, and the particular
sortions thereof guoted sbove, are ic.naterial, i sertinpnt,
redundact, arjusuentative and coustitute a pleading of the

evideace.



5. 411 of that portion of aragraph VI of the “etition
beginstag with the words "and the pshysical facts
existing , oa line 3, and costinuing {o the end of said
»aragraph, for the reasor that said portion of the para-
graph is invmaterial, impertinent, arguicentative, and
constitutes a pleading of the evidence.
6. All of Zaragraph VII, for the reason that said paragraph
is ja:material, iropertinent, arguc. entative, and reducsdant.
7. Lxhibits 1" and “C , which are attached tothe i etition,
for the reason that said exhibits are immaterial and

i ﬁ'\?‘“imﬂtc

iv,

As &n alternative Lo the foregoing r-otions, set forth in “aragrachs
i, Ui, and Hi, supra, of this plaading, this defendart, with reference to
those nortions of the i etition referred to in the foregoing ootion to strike
portions of the Fetition, mwoves toe Court to order and direct plaintiff and
setitioner to file a wore definite staten ent, and as grounds therefor, states
o tae Court that said etition, as & whole, is so vague and as:.biguous as to
fail to agprise this defendact of the precise grounds for the Petition, thus
preveating and yrecluding this defecdant fro::: frac.ing su answar thereto

This defendant prays taat such urder reguire plaintiff to:

l. Stwate briefly the nature of the proceedings before

the Co:: uission, in coopliance with Sec, 858-3.2;

{b), NiSA, 1953 Conp,

<. Gtate precisely and plainly the grounds of wavalidity
of the order or order:z of this defendant upon which

they rely, iz con.pliance with Rdale & a (2) and fule )0 (b)

of the lew [ exice iules of Civil Frocedure,



3. State spacifically the s:atters raised in plaintiff's
7etition. for review, Exhibit "D, in respect to which
it is clainied this defendant erred, ard the basis for

urging said claimed errors, if any.

GILLARL F. KITIS
il6 Zast alace Avenue
Santa Fe, New Mexico

Attorney for the Defendact

hiew M exico Qil Conservation
Conn ission

CERTIFICATE

i certify that true copies of the foFegoing r~olions were mailed
to Seth and ioatgou:ery, Attorneys at Law, Sants Fe, attorneys of record
for plaintiff, oun this day of Cctober, 1955,

|

#ILLARD F. EITTS

*



STATE OF NEW MEXICO COUNTY OF SAN JUAN
IN THE DISTRICT COURT

STANOLIND CIL AND GAS COMPANY,
Plaintiff,
Ve No. L4509

NEW MEXICO OIL CONSERVATION
COMMISSION, st al.,

Defendanta.
CRDER

Upon oral stipulation of counsel, and good cause therefor
appeering,
It 1s hereby ORDERED that the time for filing an answer

herein is extended to August 27 , 1956,

3é D MJU]I;:GEW

.ﬂvar. 1%, 1947¢




STATE OF LEW MEXICO  COUNTY OF SAN JUAN  IN THE DISTRICT COURT

1C
STANOLIND OIL AND GAS COMPANY
Plaintiff,

VS. No. 4909

NEW MEXICO OIL CONSERVATION
COMMI3SION, et al,

Defendants.

MOTION TC DISMISS

Comes now the plaintiff herein , Stanolind 0il and Gas
Company, now known as Pan American Petroleum Corporation, and
states that the zas reservoir concerned in this action has been
the subject of further study by the plaintiff and others. It is
expected that che results of interference tests taken in various
gas fields in San Juan County and Rio Arriba County will be pre-
gented to the New Mexdieco 0il Conservation Commission this Fall.
Lt is also expected that the Sar Juan Basin Gas Allowable Com-
mittee Report will be presented at the same time, With this
availability of additional data in view plaintiff has filed an
application with the 0il Conservation Commission for a hearing to
be held in October to consider optional 320 acre proration units

and allowables for the West Kutz Pictured Cliffs Zas Pool.

Since all of the above matters relate to the issues which

are the subject of this appeal Fetitioner respectfully requests

and moves the Court co dismisgs this appeal.

SETH AND MONTGOMERY
By

Attorneys for Plaintiil



STATE OF NEW MEXICO COUNTY OF SAN JUAN
IN THE DISTRICT COURT
STANOLIND OIL AND GAS COMPANY
Plaintiff,
vs, No. 4905

NEW MEXICO OIL CONSERVATION
COMMISSION, et al.,

Defendants.

ENTRY OF APPEARANCE

Come now John W. Gurley, atterney at law, and hereby enter his
appearance herein as attorney for the New Mexico Oil Conservation Commis-

sion.

JOHN W, GURLEY

ey at Law
P. O, Box 871 %”____*
)

Santa Fe, New Me

CERTIFICATE

I certify that a true copy of the foregoing Entry of Appearance has

been personally served on all counsel of record this 17th day of July, 1956.




&ich 5, 1958

SPUDDING DATES AND LOCATIONS OF SHELL WELLS

(All in 8an Juan County, Rew Mexico.)

Well No. 14 - swiswh, Section 17, Towmship 25 North, Range 1l West
Spudded: July 31, 1

Well No. 23 - NE{@Wd, Section 17, Township 25 North, Range 11 West
Spudded: Pebruary 25, 1957

Well No. 3k - Swi8E{, Section 17, Township 25 North, Renge 11 West
Spudded: June 2, 1997

Well No. 4 - ME{mwi, Section 20, Towmship 25 North, Range 11 West
Spudded: Septesber 10, 1956

Vell No. 23 -~ ME{SWi, Sectiom 20, Towaship 25 North, Renge 11 West
Spuédded: March 10, 1957

well No. 12 - Swiiwh, Section 9, Township 25 North, Range 12 West
Spudded: September 6, 1956

Well No. 21 - NEiuwi, Section 9, Township 25 North, Range 12 West
Spudded: November 27, 1956

Well No. 32 - SWiNE{, Section 9, Township 25 Rarth, Range 12 West
Spudded: September 20, 1956

Well ¥o. 3k - S8WSE{, Section 10, Township 25 North, Range 12 West
Spudded: June 28, 1957

Well No. 1k - SWiewf, Section 10, Townahip 25 North, Range 12 Vest
wﬁ' w‘ 29, 1956

well No. 1k - SwWiswi, Section 13, Township 25 North, Range 12 West
Spudded: April 12, 1957

well No. &1 - NESNES, Section 13, Township 25 North, Range 12 West
Spudded: Jemuary 27, 1957

Well No. k3 - m{sa&seeueals, Township 25 Rorth, Range 12 West
Jamary 12, 1957

Well No. 14 - gwigwd, Sectiom 1k, Towaship 25 North, Range 12 Vest
Spudded : we&,lgs'(

Well No. 32 - SWiNed, Section 1k, Township 25 North, Range 12 West
spudded: April 2k, 1957

well No. bl - WBiHE{, Sectiom 1L, Township 25 North, Range 12 West
Spudded: May 23, 1957

Well No. 12 - SWiNWE, Bection 15, Township 25 North, Reoge 12 West
Spudded: May 11, 1956

Well Ho. 1k - 8wiGWi, Section 15, Township 25 North, Range 12 West
Spudded: May 2k, 1957

well No. 31 - MWiHEL, Section 15, Township 25 North, Renge 12 West
Spudded: Angust 19, 1957

-l -



PR e N ;-g'fzaSON W. KELLAHIN
ATTORNEY AT LAW
542 EAST SAN FRANCISCO STREET
vy . — PQST OFFICE BOX 587
GS‘ANTA FE,NEW MEXICO

PRINE s -

TELEPHONE 3-9396

August 1o, 1956

¥r. Jack Gurley, Att'y

T'ew Mexico 0il Conservation Commission
F. 0. Box 871

Santa Fe, lew Yexico

ear Jack:

I am enclosing a copy of tne order entered
by the court, extending thie time for filing answer
in tre case of Starolind v. 01l Conservation
Commission, et al., to August 27. The order was
sizned by Judge Carmody on August 15.

Yours sincerely,
Jason 7. Tellahin

JWtl:ss
Encl,



well No. 32 - SwiiEt, gection 15, Township 25 North, Range 12 West
gpudded: June 6, 1957

Well ¥o. 41 - NEANER, Section 15, Township 25 Korth, Range 12 west
Spudded: June 19, 1957

well ¥o. 41 - NEANEE, seetimm,wpasm,wmm
gpodded: October 23, 1957

yell Fo. 21 - NE{EWl, Sectiom 23, Towaship 25 Forth, Renge 12 west
gpudded: Octaber b, 1957

well No. hx-némé.wumas,rmmpasm,wmm
M’ N3,1957

well do. 1 - wEieE, gection 2k, Township 25 Forth, Range 12 vest
gpudded: July 19, 1956

well No. 12 - Swimwl, Sectica 2k, Township 25 Northk, Renge 12 West
Spadded: October 10, 1937

dell M¥o. 33 - WWiEEL, mimah,masmm,wmmt
spudded : December 29, 1957

well No. 2 - Wwiwwl, Gectiom 25, Tovasbip 25 Nevth, Range 12 west
. hagust 7, 1956

well Fo. 3 - Swigkl, Sectiom 13, Township 25 North, Renge 12 vest
spudded :

May 13, 1957
Jell No. 1k - Bwiswi, section i, wownship 25 North, Renge 12 West
gpudded: Septeaber L, 1957

well No. 12 - gwlmid, Section 14, Townsbip 25 North, Range 12 West
gpudded : 1k, 1957

umm.ks—m}sn&,secumn,masm,wnm
Spudded: July 21, 1957

well No. 3 - swigg}, Section 18, Township 25 North, Renge 11 West
Spudded: Augmst 1T, 1957

wm.m-swm,smuwlg,mzsm,wnm
Spudded: Aagast 25, 1957

well No. 21 - ME{WE, Sectiom 13, Povoship 25 North, Range 11 West
gpudded: June 22, 1

well Ko. 3 - owisgf, sectiom 19, powaship 25 North, Range 11 West
gpudded: July 12, 1957

yell No. 12 - wimwl, wtimae,wmzsm,mnwm
spudded: Jume 13, 1957

Jell No. 3 - Waiswh, section T, Township @5 North, Range 11 west
gpudded: August 25, 1956



Well No. bl - mEdNEt, swumae,Mpesm,mumt
Spudded: September b, 1957

well No. 14 - gwjsw), Bectiom 16, Township 25 North, Range 11 West
Spudded: My 2, 1957

Well No. 23 - NEJEwE, Section 16, Township 25 North, Range 11 West
Spudded: October 1, 1957

Well No. 34 - SWiSER, Section 16, Township 25 Forth, Range 11 West
Spudded: September 22, 1957

Well No. 11 - NwiFwi, Section 9, Township 25 North, Range 12 West
Spudded: Hovember 9, 1957

Well No. 22 - SERWWE, Sectiom 9, Towmship 25 North, Range 12 West
Spudded: November 1, 1957

Well Mo. 31 - WWinEl, Section 9, Towmship 25 North, Range 12 Vest
Spudded: November 8, 1957

Well No. k1 - NEANRL, Section 9, Township 25 North, Range 12 Vest
spudded: MNly 18, 1957

well No. b2 - sz{mf Seetion 9, Township 25 Horth, Range 12 vest
Spudded: Octeber 31, 1957

Well No. 13 - MWjSWi, Section 10, Towvnship 25 North, Renge 12 West
Spudded: October 23, 1557

Well No. 23 - REfewW), Section 10, Township 25 Horth, Renge 12 West
Spudded: February 10, 1957

Well No. 31 - WWiNB), Section 10, Township 25 North, Range 12 West
Spadded: December 10, 1956

Well No. 33 - WWiSEL, Section 10, Township 25 North, Reange 12 West
Spwdded: Octaber 15, 1957

Well No. bb - ssészt, Sectian 10, Towaship 25 North, Range 12 West
mtaa 1957

Well No. 23 - NEJSWE, Section 15, Township 25 North, Ramge 12 west
Spudded: May 25, 1957

Well No. 21 - NB{NWh, Bectiom 15, Towmship 25 North, Range 12 West
Spwdded: August 10, 1957

Well No. 43 - NBJ6EL, Section 10, Township 25 North, Range 12 West
Spudded: July 7, 1957

Well No. 21 - NEAWW), Section 22, Township 25 North, Range 11 West
Spudded: Beptember 13, 1957

Well No. 13 - mwWigwd, Section 16, Towaship 25 North, Raage 11 West
Spudded: November 29, 1957

Well No. 32 - SWiNB}, Section 18, Township 25 North, Range 11 West
Bpudded: Kovewber 17, 1997



_ Well No. 23 - mm section 1k, Townahip 25 North, Range 12 West
Spudded: December 15, 1957

HellRo.hS-ﬁM,smmlS,Wﬁm, Range 12 West
gpudded: Jemuary 7, 1958

-Jiééhm.aa Wi, Bectita 1b, Townehip 25 North, Reage 12 vest
, Spadded ! Decewber 15, 1957

Well No. 21 - HEAMWS, Bectiom 1k, Township 25 North, Renge 12 Vest
Spudded: December 19, 1957

Well Ho. 2k - EE}EW), Sectiom 10, Tounship 25 Horth, Hange 12 West
Spudded: November 25, 1957

well No. 34 - sm}es} Section 14, Township 25 North, Renge 12 Vest
Spudded: WS 1957

Well No. &b - SBAEE}, Section 1k, Towmship 25 Rorth, Range 12 vest
Spudded: Decesber 23, 1957

Vell Ro. 33 - mﬁa& Ssction 1k, mzpesm,wmm
Spudded: Jamuary 2, 1

ola
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RE~CAP:

NMR@ER OF WELLS FER MONTH

1957
Japuary - 2
Pebruary - 2
March — 1
April - 2

Hay -5
June - 6
Ay - 6

rgust - 5

Septexber - 6§

L~ L « A

Decenber

]
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BEFORE THE OIL CONSERVATION COMMISSION
OF THE STATE OF NEW MEXICO

IN THE MATTER OF THE APPLICATION
OF SUNRAY MID-CONTINENT OIL COMPANY CASE NO. 1308
(BISTI POOL SPACING REHEARING).

SHELL

BRIEF

Thls Brief 1s submitted to supplement the application for
rehearing filed by Shell 0il Company in this action. The applica-
tion for rehearing is directed to Order No. R-1069-B of January 17,
1958.

A brief consideration of the facts established during the
hearings 1s necessary before considering the legal consequences of
the action taken by the Commission and by the applicant.

As shown by Shell's rehearing Exhibits Nos. 1 and 2 at the
Shell rehearing, 40-acre wells were drilled by Shell, the first
commencling about the middle of August, 1957, and thereafter an
additional well was drilled prior to October 9, 1957, which 1is the

!

date of Order No. R-1069. Between October 9 and November %, 1957,

four (4) 40-acre wells were commenced, and between November 1, 1957;

| which is the date of Order No. R-1069-A, and January 17, 1958, the

i

date of Order No. R-1069-B, eight (8) 40-acre wells were commenced.

As established at the hearlng, the total cost of these fourteen

|
i
i
)

wells to the applicant was $565,600.00, exclusive of lease facilithﬁ

- It was further established during the hearings the Commission was

officially advised of the commencement of drilling of each of these;
wells on the regular Commission forms. |

The initial 40-acre wells drilled were, of course, drilled :
under the State-wide Rule No. 104, which had been in effect for g
many years. About August 5, 1957, Sunray Mid-Continent 0il Company§
applied for an exception to this State-wide Rule and the exception
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was denied by Order No. R-1069; consequently the State-wide Rule
remained in effect as theretofore. On November 4, 1957, Order No.
R-1069-A was issued which granted a rehearing to Sunray. This
Order expressly recites that Order No. R-1069 shall remain in
full force and effect, consequently it recites that the State-wide
Rule shall remain in effect. The State-wide Rule remained in
effect until Order No. R-1069-B of January 17, 1958, was issued.
The facts developed at the hearing further show that the
applicant drilled the 40-acre wells in reliance on the State-wide
order of the Commission. None of the facts listed above are in
any way controverted by the parties opposing the Shell rehearing.
In this Brlef, we would like to discuss four principal
points and refer to other points raised in the application for
rehearing. These points briefly are:
First: Order No. R-1069-B is retroactive in effect and,
consequently, vliolates the due process clause of the Constitution.
Second: The action of the applicant in reliance on the
orders of the Commission, coupled with the knowledge of the
Commission that the wells were belng drilled, invokes the doctrine

of estoppel against the Commission to prevent it changing the

regulations as they pertain to the wells already drilled.
Third: The action of the Commission in issuing Order No.

!
R-1069-B constitutes an impairment of the obligation of contracts; ?
the contracts being those arising in and from the Carson Unit Agree%
ment. |

Fourth: The next points relate to the general matter of

discrimination against the applicant in the issuance of the Order E

and other related points. f
ORDER NO. R-1069-B OF THE COMMISSION IS RETROACTIVE
AND 1IN VTOE%TTON OF THE DUE PROCESS CLAUSE

The New Mexico 0il Conservation Commission was created by

the State Legislature as an administrative agency to which has
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been delegated power fo regulate development and production of

oil and gas. The Commission has the express power to make rules,
regulations and orders (New Mexico Statutes 1943 Annotated, Section
65-3-11).

The application for rehearing is concerned with the State-
wide spacing Rule and the field-wide Rule R-1069-B. These State-
wlde and fleld-wide Rules probably have the force and effect of
law. In any event, there is a penalty for the violation of such
rules, We are dealing with rules, regulations and orders which
do not merely interpret the statute, but which constitute an
exercise of the delegated legislative power.

The power here exercised and the acts performed do not
involve adjudication of rights. The regulations here are prescrib-
ed by the Commission pursuant to a specific delegation of power
as above indicated. This type of regulations prescribes for the
future within the scope of the standards set down by the Legislature
and the rules are of general application.

The Supreme Court of New Mexico has made the distinction
between administrative proceedings which determine policy and

those which adjudicate rights. This dilstinction 1s made in

Phillips vs. City of Albuquerque, 60 N.M. 1, 287 P. (2d) 77.

This case dealt with the question of notice to be given to parties §
concerned in an administrative proceeding and the Court defines
legislative proceedings as those 1nvolving a determination of ;
policy rather than an adjudication of rights. This distinction é
is of great importance in considering the matters involved in g
this hearing. ;
The Supreme Court of New Mexico has also held an administra-%
tive agency performing functions similar to those involved in this
hearing was exercising a legislative function. This case is

Continental Bus System vs. State Corporation Commission, 56 N.M.

158, 241 P. (2d) 829. The case involved the issuance of a
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certificate of public convenience and necessity to a bus company.
The Court there said:
"The State Corporation Commission in these

matters is an administrative board exercising a

legislative function *** "

We believe that this is a'necessary and reasonable distinc-
tion in the analysis of the functions of an administrative agency
to distingulsh between legislative and Judicial powers and acts.
If a delegation of authority to the 0il Conservation Commissilon
is valid, it must be limited to the exercise of legislative
functions. This distinction between functions of an admlnistrative
agency 1s especially important in the State of New Mexico where
the matter of delegation of judicial powers has been very severely

curtailed. This strict rule is especially apparent in the recent

case of Hovey Concrete Products Company vs. Mechem, 63 N.M. 250,

316 P, (2d4) 1069. In this case, the New Mexico Supreme Court
struck down the creation of an administrative agency on the ground
that it could exercise judicial functions. 1In so doing, the Court
regarded it as being in conflict with Section 1, Article 6 of the
New Mexico Constitution. The Court saild:
"Here the Legislature has attempted to

create an executive agency, clothed it with

judicial power, on a parity with district courts,

and invested it with state-wide Jjurisdiection.

This cannot be done."
Thus, in the matter we are now considering, if the acts creating
this Commission are valid, it must be exercising a legislative
function and not a Jjudicial function.

Since New Mexico is very strict in its construction of the

delegation of powers by the Legislature, we do not feel that the
case of State vs. Bond, 172 Okla. 415, 45 P. (2d) 712, which was

cited by those opposing the rehearing, is applicable. This case

related to a cancellation of under-production, and the Court there

said in part:

"xxx to exercise discretion, Judic%al in nature,
and to make and modify its orders *x**,’

4,
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The Court further says, at page 715, with regard to the under-
production in question:
"It was not accumulated then through any
reliance upon any order of the Commission, nor
did it accumulate under any provisions of the
act, for there was none.”
The partles opposing the application further clte the case

of Rieckhoff vs. Consolidated Gas Co., 123 Mont. 555, 217 P. (2d)

1076. This case again concerns parties involved in private
litigation and the position of parties during an appeal of a
case in Court. This, again, is an entirely different question.

Other cases which relate to the exercise of judicial func-
tions which are permltted in other States and which are permitted
by some Federal agencies cannot be regarded as pertinent in this
situation. This distinction between legislative and judicial
functions must always be borne in mind in considering the cases
on this subject and in any analysis of the powers and duties of
the New Mexico 0il Conservation Commission. The Legislature, or
any agency to which legislative powers have been delegated, cannot
issue retroactive rules, laws or regulations, for to do so 1is to
take property without due process of law.

We believe that it is apparent without the citation of
authority that the exercise of a delegated legislative power
is subject to the same limitations as imposed on the Legislature
itself, which delegated the authority.

Thus, i1f the Legislature cannot do so, this Commission
cannot issue an order or rule which has the force and effect
of a law and which has a retroactive effect, to deprive a party
of its property. This basic problem of retroactive regulations
has been considered in other States and by the United States
Supreme Court.

As we have seen from the brief description of the Orders

which are concerned in this case, they are of general application
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and, in fact, the Orders under which the wells were drilled are
of State-wide application; consequently, it 1s more apparent in
this case than in the usual situatlion that the matter here
concerned is one of legislative character. . Certainly these
rules are of general application and do not, by any stretch of
the imagination, constitute an adjudication of rights or an
interpretation of any statute, and cases involving such matters
cannot be conslidered at all applicable in this case. Next, to
consider some cases involving the same principle as is here con-

cerned in other jurisdictions:

In the case entitled Utah Hotel Company vs. Industrial

Commission, 107 Utah 24, 151 P, (2d4) 467, 153 A.L.R. 1176, the
question involved was whether the hotel had to contribute to

the unemployment compensation fund. The Court drew the distinc-
tion between acts or orders of an administrative board which only
interpret and those which are legislative. Those which are made
pursuant to an express delegation of legislative power and which
prescribe for the future a rule of general application are con-
sidered legislative. The Court indicates that the different
types of acts and orders are reviewed differently, and that the

distinction 1s otherwise important.

In the case of Helvering vs. R. J. Reynolds Tobacco Company,

306, U.S. 110, 83 L. Ed. 536, the United States Supreme Court
considered the application of income tax laws to the sale by a
corporation of its own stock. The corporation had acted under a
Treasury Regulation which was later amended. Following 1ssuance

of the original regulation, Congress re-enacted the Revenue Act.

The Court felt that a regulation by virtue of the re-enactment had

the force of law and, further, that Congress did not intend to
authorize the Treasury Department to repeal the rule of law
during the period during which the tax was imposed. This problem

considered by the United States Supreme Court 1is somewhat similar

!
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in principle to the matter involved in this hearing. And we believ
that the Commission does not have authority to repeal the "rule of
law" which was in effect and which existed during the period that
the'applicant did the drilling in reliance thereon. The Helvering
case has been very fully treated by a number of writers. These
include articles appearing at 49 Yale Law Journal, Page 660, 40
Columbia L.R., Page 252, 88 U. Pa. L. R., Page 556, and 54 Harv.
L. R. 377, 398, 1311. The danger of permitting administrative
agencies to issue retroactive regulations and orders is treated
in 29 Ga. L.J., Page 1.

With further reference to the question raised by the case

of Helvering vs. R. J. Reynolds Tobacco Company, the writer of the

article entitled "Treasury Regulations and the Wilshire 0il Case,"
appearing at 40 Columbia L. R., Page 252, summarizes as follows: |

"The power to change legislative regulations
offers no serious difficulties. So long as the
delegated legislative power 1is in effect, there
should be no doubt that authority exists to amend
prospectively, subject, of course, to the limita-
tion that the amended regulation shall be reason-
able, and within the granted power. Re-enactment
of the section containing such a power, moreover,
constitutes a new grant of the power to make re-
gulations, and should be conclusive of the issue,
New Problems and constantly changlng conditions
require prospective amendments. A retroactive
amendment of leglslative regulations, however,
stands on a different footing. The retroactive
application of an amendment of a legislative
regulation, precisely as in the case of the ;
retroactive application of a statute, should be i
avolded; and, as in the case of a statute, an i
amendment of a legislative regulation should be
construed if at all posslble to have prospective
application only. As a matter of policy, an
administrative official should not have power
to amend retroactively a leglislative regulation
adverse to the individual. As a matter of law,
it would seem sound to require specific statut-
ory authority. In any event, any attempt by
Congress to delegate such a power to an adminis-
trative official would necessarily be subject to
the same rigid limitations which the due process |
clause imposes upon retroactive legislation by |
Congress. Axliomatically, Congress can delegate
no greater power than it itself possesses.” |
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The matter has also been considered at some length by the

Supreme Court in the case of Arizona Grocery Company vs., A.T.S.F.

Railroad, 284 U.S. 370, 76 L. Ed. 348. This case concerned rates
for shipments imposed by the Interstate Commerce Commission and
also the matter of award of reparations under such approved rates.

The Courthere made the following significant statement (76 L. Ed.
356):

"The Commission's error arose from a failure
to recognize that when it prescribed a maximum
reasonable rate for the future 1t was performing
a legislative function, and that when it was sitting
to award reparation it was sitting for a purpose
Judicial in its nature. In the second capacity, while
not bound by the rule of res judicata, it was bound to
recognize the validity of the rule of conduct prescrib-
ed by it and not to repeal its own enactment with retro-
active effect. It could repeal the order as it affected
future action, and substitute a new rule of conduct as
often as occasion might require, but this was obviously
the lim%t of its power, as of that of the legislature
itself.

The California District Court of Appeals, in the case of
Strother vs. P. G. & E., 94 Cal. App. (2d) 525, 211 P. (24) 624,

refused to give retroactive effect to a Civil Aeronautics Authority
rule relating to notice of intention to erect poles and wires near
an airport, and again the Supreme Court of Florida, in the case of |

York vs. State ex rel Schwaid, 10 S. (2d) 813, refused to give

retroactive effect to certain action of the Dental Board in the
issuance of a license. The Court said, at Page 815: s

"Administrative regulations are binding on
those affected by them only when promulgated in
due course. They will not be permitted to be
used in ex post facto as charged in this case.” i

In the annotation appearing at 153 A.L.R. 1188, the writer
considers this problem briefly and clearly sets forth the distinc-
tion between legislative and interpretive regulations lssued by i
administrative agencles. %

The Supreme Court of Washington, in the case of Hansen

Packing Company vs. City of Seattle, 48 Wash, (2d4) 737, 296 P.

8.




O W 2T O O bk D

I L I =
> N D O

T S U S T B I T
QNN H O v ®» T o o

4]
>

[AC TR A BT A B AS BT\
© O 2 o W

(3]

W
= O

(@)
0o

(2d) 670, concerned itself with an assessment of excise taxes.
The case involved administrative rulings and acts of the City
authorities. The Court said in part, at Page 675:
"An administrative agency may not retro-

actively impeach itself on general rules because

of asserted errors of fact, judgment or discretion

on 1ts own part. If it were permissible for a

taxing agency to challenge years later, such rules

promulgated by 1ts own enforcement agency, taxpayers

would never be able to close their books with assur-

ance."
Wwe feel that the same considerations apply in this matter, and
operators in this situation would never have any assurance that
when proceeding with a development plan, there might be a change
of mind by the regulatory authorities causing them a large loss
of investment.

One of the more interesting cases on this point is the

case of Hercules Powder Company vs. State Board of Equalization,

66 Wyo. 268, 208 P, (2d) 1096. 1In this case, the Supreme Court

of Wyoming considered an assessment for sales taxes against the
powder company. It does not seem necessary to quote from this
case 1n detail, but to note that the Court found that as a general
proposition, regulations of administrative agencies should be
compared to Jjudgments of a court of final appeal. We would,
however, like to make the following quotation from the opinion
(208 P, (2d) 1112):

"The editorial comment concerning the conduct
of administrative agencies in the note in 153
AL.R. 1194 appears to us as not only practically
sound but also in accord with what 1is Jjust and
fair. That comment polnts out that:

"1In view of the important part played by
administrative agencies in modern life, and
their expertness and wide experience in matters
confided to their administration, it is believed
that as a general proposition their regulations should,
as concerns the effect of a retroactive change, be
likened to Jjudgments of a court of final appeal,
rather than to judgments of a trial court, parti-
cularly if it is taken into consideration that the
individual citizen has practically no choice in
carrying on activities in reliance upon such
regulations, pri~r to thelr being sanctioned by
judicial decision.’

9.




T T R S O = T = T T S S o S S B
W N PO v ® N o s D MO

25
26
27
28
29

30

(€}
[A\]

W O N O v D -

"Po this may we add briefly that there is no
good reason in this day and era that we can per-
ceive why the agencies of the state -~ unless
clearly by statute commanded to act otherwise -
should not be held to the same standards of
morality, equity and fair dealing that are ex-
pected by the established courts of the land
from the citizenry of the several states."

There is no question that rights of parties which have been
established pursuant to a judgment may not be divested by sub-
sequent legislative action. Missengill vs. Downs, 7 How. 758,

12 L. Ed. 903, McCullough vs. Commonwealth of Virginia, 172 U.S.

102, 43 L. Ed. 382,

Thus, we notice that under a variety of circumstances and
in a number of separate Jjurisdictions, the Courts have felt that
regulations of the type which we are here considering should not

be given retroactlive effect.

We have considered in this Brief a variety of cases in
order to show that the principle 1is of universal application,
whether oil or any other subject of governmental regulation 1is
concerned. We again point out the general application and
prospective effect of the State-wide orders under which the
action by the applicant was taken.

No one 1s arguing in this case that the Commission does
not have the power to change its rules and regulations. Shell
is the first one to recognize such power and freedom on the part
of the Commission to regulate the oll and gas production and j

development in New Mexico. Such power 1is necessary for the

proper functioning of the Commission in its mission to promote
conservation; however, it is equally apparent that when an
operator has acted in accordance with the requirements of the
Commissiont's regulations, if the'Eommission feels that they

should be changed for the future, this operator should not be

penalized thereby. The new rules and regulations should look

only to the future and should not attempt to affect the action i

10.
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taken under the old rules. In any situation of this nature
and in any statute, provision 1s made to protect those who
have rights acquired under the old regulations. This applies
in any situation, not only in this spacing case or any other
spacing case, but i1t can apply to casing regulatiors, tankage
and any ccher production or development activity that has been
carried on by any producer in the State of New Mexico. The
Commission heretofore has recognized the fact that its rules
when changed must only relate to the future, and this 1is done
in the same Rule No. 104 which 1is under discussion in this
case. In sub-section (k), the Rule states: "The provisions
of (1) and (j) above shall apply only to wells completed after
the effective date of this rule. Nothing herein cont alned
shall affect in any manner any well completed prior to the
effective date of this Rule, and no adjustment shall be made
in the allowable production for any such wells by reason of
these Rules.”

Thus, we notice that in the adoption of Rule 104, express
provision was made to recognize the existing rights. The same
must be done 1in the case we are now considering. As a matter
of principle, law and everyday falrness, orders should not be
given retroactive effect to penallize in any manner persons who
have in good faith relied upon previous regulations and policy
of the same agency.

THE APPLICANT HAD ACQUIRED VESTED PROPERTY RIGHTS.

In the application for rehearing the applicant sets out
in some detail the fact that it had acquired vested property
rights by reason of the drilling of wells pursuant to the
requirements of the State-wide spacing rules. These rules
not only permitted but required the spacing which was followed
by the applicant. The applicant in such spacing acquired this
vested right to a full unit allowable. It was entitled to such

11.
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a full unit at the time the wells were commenced and it is still
entitled to such a property right. Under this point we will
discuss the cases which clearly hold that the applicant did
acquire such a right and that it may not be taken away by the
action of the Commission. First to consider what is a vested
right under our laws:

In the case of Rubalcava vs. Garst, 53 N.M. 295, 206

P. (2d) 1154, the New Mexico Supreme Court had occasion to
consider the nature of vested rights. In this case the court was
called upon to determine whether a 1947 enactment, requiring that
a claim against a decedent's estate to impose a trust or equitable
interest therein must be based upon an agreement in writing,
would be applicable to a claim based upon an oral agreement which
arose prior to 1947. In concluding that the statute would violate
vested rights if it were to be applied retroactively to claims
which originated prior to the date of its enactment, the court
stated:
1"p tyested right' is the power to do certain

actions or possess certain things lawfully, and is

substantially a property right, and may be created

either by common law, by statute, or by contract.

And when it has been once created, and has become

absolute, it is protected from the invasion of the

Legislature by those provisions in the Constitutlon

which apply to such rights. And a failure to exercise

a vested right before the passage of a subsequent

statute, which seeks to divest it, in no way affects
or lessens that right."!

and also noted:
t"xxxUpon principle, every statute, which takes
away or impairs vested rights acqulred under
existing laws, or creates a new obligatlon,
imposes a new duty, or attaches a new disabllity,

in respect to transactions or considerations
already past, must be deemed retrospective."!

This matter of the duration of vested rights in spacing
has not received the attention of the courts in many cases. We
are unable to find any expression of opinlon by courts of any

state except in Texas. This 1s a very important factor in this

12,
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particular case and this point constitutes an independent ground
for invalidity of Order No. R-1069-B. As has been demonstrated
during the previous hearings the petitioner drilled a number of
wells on 40-acre tracts and has acquired property rights which it
is entitled to have protected.

This matter of vested rights and spacing has been considered
by the Court of Civil Appeals of Texas in the case of Chenoweth

vs. Railroad Commission, 184 S.W. (2d) 71ll. This case was a

so-called Rule 37 case and concerned the changes in the Texas
Spacing Rule Number 37. The Court, in a detalled opinion, held
that when an owner or operator Invests money and drills a well

in keeping with an existing valid order of the Railroad Commission
he acquires property rights thereby, and further that such operator
is entitled to have those rights protected as against subsequent
changes in the Rule by the Commission. The Court in this case at
Page 715 stated:

"It is settled law that when an owner or operator
invests his money and drills a well in keeping with an
existing valid order of the Commission he acquires
property rights which he is entitled to have protected.
The most common instance 1n such cases is where an owner
has drilled his tract to a density authorized by the old
oil spacing provisions of 150-300 feet. Change of the
spacings to 330-660 feet cannot operate to destroy his
property rights legally acquired in the wells already
drilled under the former spacing provisions."

In this case the Court and the parties were clear that no

one was asserting any vested rights as against the proration

of the output of the wells concerned. Likewise the applicant 1n
this case makes no contention that it has vested rights to the
continuation of any particular proration. However, it is clear

that the applicantcannot be discriminated against as regards other

producers in the same field by this proration.
As in the Chenoweth case, the applicant here acquired a :
vested right in the spacing of its wells which were drilled under

valid existing ordersof the Commission.

13.
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The Texas Court in the case of Atlantic Refining Company

vs. Gulf Land Company, 122 S.W. (2d) 197, considered another

spacing case under the Rule 37 and again recognized that there

is a vested right entitled to protection. In this case the Court
carefully considers the particular spacing rule that was in effect
at the various times concerned. Thus in this case as in other
Texas cases, the Courts are careful to protect the vested rights
of the partles under such circumstances. We notice also that at
one time the Texas Spacing Rule 37 made reference expressly to
vested rights. There was, consequently, a clear recognition of
such rights incorporated in the Rule 1tself.

In the case of Humble 0il & Refining Co. vs. Railroad

Commission, 94 S.W. (2d4) 1197, the Court of Civil Appeals again

considered a spacing case and again the Court refers to the danger
of destroying property rights if the Commission is not required to
recognize the creation and vesting of rights under the Spacing
Rule. At Page 1198 the Court made the following statement:

"It requires no departure from the rules laid down

in those cases to sustain the action of the commission
in the instant case. It 1is true that when the permit
here attacked was granted, it required an exception

to rule 37 as that rule existed when said permit was '
granted. At that time the spacing provisions required
were 466-933 feet. But at the time the 2.5 acres were
segregated, spacings under said rule of only 150-300
feet were required. A subsequent amendment to such
spacing rule should not, however, be permitted to
destroy a property right duly acquired in keeping with
the provisions of such rule as they existed at the time
such property was so acquired. And the right to develop 5
i said 2.5 acre tract should be determined, we think by ;
i the provisions of rule 37 as they applied at the time ‘
| the tract in question was segregated. Otherwise, an !
amendment to such rule, by increasing such spacings
between wells, would in effect work a confiscation of
vested property rights legally acquired in good faith
and in keeping with such rule."

The parties opposing the application cite the cases of

. Alston vs. Southern Production Co. 207 LA. 370, 20 So. (2d) 383,

|
|
| and Texas Trading Co. vs. Stanolind 01l & Gas Co. 161 SW. (2d) 146, |

}
as applicable to the vested rights issued involved in this reheariné

|
|
|
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The former case arose from an action between private
partles to cancel oil and gas leases because of improper royalty
payments. The defense was that royalties were pald in accordance
with an order of the Commisslon increasing the size of gas drilling
units. The decision was predicated upon the fact that the govern-
ment had promulgated a wartime order which provided "No material
may be used for the drilling of any oil well on less than 40 acres,
or any gas well on less than 640 acres". The court concluded that
the Commlssion's authority was subordinate to that of the Federal
Government during the emergency caused by war and that, accordingly
the size of the drilling unit must conform to that prescribed by
such wartime emergency order.

The latter decision involved a Rule 37 case where the

operator was contending that 1t acquired a vested right in the

spacing rule in existence at the time it acquired its lease. As

previously mentioned, Shell is not contending that it acquired a

vested right in spacing rules as they existed at the time it

acquired its leases in the Carson Bisti Area, or at any other

time, nor that the Commission may not amend such rules insofar

as future wells are concerned. However, any such amendment
must not pénalize Shell as to wells previously drilled under prior
rules. Thus it 1is obvious that neither of these decisions is
applicable to the instant situation.

It would not seem necessary to cite further authorities
on the treatment of this matter in Texas, and there 1s no reason
why vested property rights should not be protected in the same

manner in New Mexico. The applicant in this instance clearly

acquired such rights by the drilling of the wells whichles been
brought to the attention of the Commission. As in the considera- |
tion of the doctrine of estoppel it should be borne in mind that
the Commission was advised and had knowledge of the drllling

being conducted by the petitioner.

15.
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At the time the 40-acre wells in question were drilled
they were each entitled to the same allowable as adjoining
80-acre competitor wells. Under Order R-1069-B, such 40-acre
wells are discriminated against and given half the allowables
of 80-acre wells which were drilled to the same depth. The net
effect of Order R-1069-B is to deprive the petitioner of any
allowables for fourteen (14) of its 40-acre wells drilled in
accordance with State-wide rules, confirmed by orders of the
Commission. It 1s no answer to say, as does the Commission's
memorandum 3-58 of January 17, 1958, that such wells will be
permitted to produce all or a portion of the allowable given
petitioner's well on an adjoining 40-acre location. The fact
remains that fourteen (14) of these 40O-acre wells will not
earn any additional allowables under Order R-1069-B. The
result 1s the same as if this order had required that these
fourteen (14) wells be entirely shut in for a one-year period.

As indicated under State-wide Rule 104 the 40-acre
spacing was proper and was in fact requlired. Thils State-wide
rule was not affected by Order No. R-1069 which only served to
refuse an exception to the rule. Alsqg as we have noted above,
Order No. R-1069-A of November 4, 1957 likewise confirmed the

applicability of the State-wide rules, and such State-wide rules

511 were consequently in effect until January 17, 1958 when Order

i No. R-1069-B was issued. This order of January 17 is, of course,

the one which purports to affect the vested property rights of
the applicant. “e feel for this reason alone that the order is
invalid and should be set aside.

IMPAIRMENT OF OBLIGATION OF CONTRACTS

In the application for rehearing, petitioner also pointed
out that Order R-1069-B violates the provisions of Section 10,
Article I of the United States Constitution and Section 19 of

Article 2 of the Constitution of the State of New Mexico relating to

16.
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impairment of obligations of contracts. Since the principles of
law involved are well established, it 1s not necessary to review
them at great length. However, it is interesting to note that
the Supreme Court of the United States has held that orders of
State commisslions or other State agencies, exercising delegated
authority which 1is legislative in character, constitute "laws"
within the meaning of these constitutional prohibitions. Grand

Trunk Western Railway Company vs. Railroad Commission of Indiana,

221 U.S. 400, 55 L. Ed. 786; Prentis vs. Atlantic Coast Line

Rallroad Company, 211 U.S. 210, 53 L.Ed. 150,

The contract involved 1in this situation is, of course,
the Carson Unit Agreement which was established during the course
of the hearings. The Unit Agreement contemplates supplemental
plans of development which become a part of the contract obliga-
tions. The testimony and evidence established that the third
supplemental plan provided for the drilling of forty acre unit
wells. This point, of course, concerns only those wells within
the Carson Unit Area.

In the case of Rubalcava vs. Garst, the Supreme Court of

New Mexico quoted with approval the followlng statement from
Volume 1, Cooley's Constitutional Limitatiors 8 Ed., Page 583:

"1The obligation of a contract,' it is said, 'consists
in its binding force on the party who makes 1t. This
depends on the laws in existence when 1t 1s made; these
are necessarily referred to in all contracts, and form-
ing a part of them as the measure of the obligation to
perform them by the one party, and the right acquired
by the other. There can be no other standard by which
to ascertain the extent of either, than that which the
terms of the contract indicate, according to their
settled legal meaning; when it becomes consummated,

the law defines the duty and the right, compels one
party to perform the thing contracted for, and gives
the other a right to enforce the performance by the
remedies then in force. If any subsequent law affect
to diminish the duty or to impair the right, it neces-
sarily bears on the obligation of the contract, in favor
of one party, to the injury of the other; hence any law
which in its operations amounts to a denial or obstruc-
tion of the rights accruing by a contract, though pro-
fessing to act only on the remedy, is directly obnoxious
to the prohibition of the Constitution.t'"

17.
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The three (3) 40-acre wells included in the aforementioned
third supplemental pian of development, whichhave been drilled
pursuant to the Carson Unit Agreement, were drilled when the
State-wide 40-acre spacing and proration rules were in full
force and effect. Consequently each of these 40-acre wells was
entitled to a full unit allowable at the time it was drilled.

The United States Geological Survey, the Commissioner of Public
Lands and the State 0il Conservation Commission were aware that
Shell's assumption of the obligation to drill 40-acre wells under
such plan of development was based upon the State-wide rules under
which a full unit allowable would be granted to each 40-acre well.
Under Order R-1069-B, the three (3) UO-acre wells will receive
one~-half of the allowable given wells drilled to the same depth
on adjoining competitor 1lands on an 80-acre spacing pattern.

It is obvious that under Order R-1069-B performance of Shell's
obligations under the third supplemental plan of development

will be burdensome and onerous in that the wells willl receive one
half of the allowable that they would have received at the time

of approval of this plan of development pursuant to which they

were drilled. In the above quoted language of Rubalcava vs. Garst,

Order R-1069-B clearly amounts to a "denial or obstruction" of |
"the right" to a full unit allowable which existed at the time of %
creation of the contract arlsing from approval of the Carson Unit
Agreement and such plan of development and, therefore, impairs

obligations of contracts contrary to the above-mentioned con- !
stitutional prohibitions contained in the United States Constituti&n
and the Constitution of the State of New Mexico.

THE COMMISSION IS ESTOPPED BY
ITSTACTION FROM THE ISSUANCE OF ORDER !
NO. R-1069-B

In the application of Shell 0il Company for rehearing,

reference is made to the drilling of wells in good faith in

reliance on the existing orders of the Commission and with the

18.
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further statement that as a matter of equlty and Jjustice, the

Commission 1s estopped from establishing spacing andproration units

which discriminate against the applicant's wells so drilled.
As we noticed above, it was established at the hearings,
and not controverted, that the wells in qﬁestion were drilled in
relliance upon the State-wide order of the Commission. It was
further established that the Commission had knowledge that these
wells were being so drilled, by reason of the official notice
forms furnlished to the Commission, and we have also seen that
the order granting the rehearing expressly provided that the
State-wlde rule would not be altered. Thus, all action was
taken pursuant to and in reliance upon the State-wilde orders
of the Commission.
The parties opposing this application have cited the

New Mexico Supreme Court decilsion of Chambers vs., Bessent, 17

N.M. 487, 134 Pac. 237, as setting forth the elements of
equitable estoppel:

"(1) There must be conduct -- acts, language

or sllence -- amounting to a representation or
concealment of material facts. (2) These must

be known to the party estopped at the time of

his saild conduct, or at least the circumstances
must be such that knowledge of them 1s neces-
sarily imputed to him. (3) The truth concern-

int these facts must be unknown to either party
claiming the benefit of the estoppel at the time
when such conduct was done and at the time when

it was acted upon by him. (4) The conduct must
be done with the intention, or at least with the
expectation, that it will be acted upon by the
other party, or under such circumstances that it
is both natural and proper that it will be acted
upon. (5) The conduct must be relied upon by the
other party, and, thus relying, he must be led to
act upon it. (6) He must in fact act upon it

in such a manner as to change hils position for the
worse; in other words, 1f he must so act that he
would suffer a loss if he were compelled to sur-
render or forego or alter what he has done by reason
of the first party being permitted to repudiate
his"conduct and to assert rights consistent with
it.

In discussing this New Mexico decision the United States

Court of Appeals for the Tenth Circuit in the case of Houtz vs.

19.
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General Bonding & Insurance Co., 235 Fed. (2d) 591, at Page 597,
commented:

"In Chambers vs. Bessent, 17 N.M. 487, 134 P. 237,
the New Mexico Court set out in great detaill the
elements necessary to bring into play equitable
estoppel. Reduced to simple terms, its holding,
consistent with the general holding of other courts,
is that equitable estoppel results from a course of
conduct which precludes one from asserting rights he
otherwise might assert against one who has in good
faith relied upon such conduct to his detriment. The
court did not hold that actual knowledge of facts must
be had by one relying thereon for estoppel.”

However, it 1s readily apparent that all of the elements set

forth in Chambers vs. Bessent are present in this case. Following

the corresponding numerical sequence in that case, they may be
briefly summarized as follows:

1. The acts or representations of the Commission, which
constitute the basis for estoppel consist of the issuance of
Orders R-1069 and R-1069-A, which provide for continuation of
State-wide 40-acre spacing and proration rules. Such representa-~
tions were supplemented by the actual establishment of 40-acre
proration units in the Carson-Blstl Area for the months of December
of 1957 and January of 1958.

2. The New Mexico 0il Conservation Commission was at all
| times aware of the fact that LO-acre wells were being drilled by 3
Shell, and of the further fact that such wells were belng drilled
on the basis that they would receive a full unit albwable in
accordance with existing State-wide rules. ‘

3. Shell did not at any time prior to January 17, 1958,
recelve information indicating, nor did it have reason to believe

that, the Commission would issue a retrospective order purporting

to nullify the provisions of prior Orders R-1069 and R-1069-4, |
that State-wlde rules would remain in full force and effect until %
changed; under Order R-1069-B such provisions of R-1069 and R-1069-§
| were treated as if nonexistent.

!
4, The Commission, in providing for continuation of |

|
|
|

20.
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State-wide rules under Orders R-1069 and R-1069-A, knew that Shell
would proceed with its 40-acre development program in reliance
upon the State-wlde rules. As previously noted, coples of its
notices of intention to drill each of the L4O-acre wells in question
were filed with the State of New Mexico.

5. As established by the uncontroverted testimony in the
rehearing, Shell drilled the 40-acre wells in question in reliance
upon State-wide 40-acre rules as affirmed by Orders R-1069 and
R-1069-A.

6. As a result Shell expended in excess of $565,600.00

in driliing fourteen (14) 40-acre wells which, under Order R-1069-Bj,

will earn no additional allowable whatsoever.

This is the doctrine of estoppel. There 1s no question
whatever of its application as between private individuals, and
there is 1little question wunder modern authorities for its
application against Governmental agencies.

There 1s a general consideration of the application of

the doctrine as to Governmental agencies in 1 A,L.R. (2d) at

Page 346, At this place, the following rule is set forth:

"Assuming, however, the presence of all the prerequi-
sites for the application of the doctrine of estoppel
as between individuals, under some circumstances the
public or the United States or the State may be held
estopped if an individual would have been held estopped;
as when acting in a proprietary or contractual capacity;
or when the acts of its public offlclals alleged to
constitute the ground of estoppel are done in the
exercise of powers expressly conferred by law, and

when acting within the scope of their authority."

There are few decisions in the State of New Mexico

concerning the application of the doctrine to Governmental

agencies; however, in the case of City of Carlsbad vs. Neal, %
56 N.M. 465, 245 P, (2d) 384, the Court considered the matter §
and held that the doctrine should be applied against a municipalitj
This case constitutes a clear holding that the doctrine will be

applied against Governmental agencies. This case concerned the ;

21.
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dedication of a street, the City bringing an action against an
individual to recover possession of land claimed to be part of a
street. The Court stated, with reference to the matter of
estoppel, at Page 389:

"With regard to the estoppel question, it has been
generally held that the doctrine of equitable estop-
pel may be invoked against the public depending upon
the circumstances of the particular case and the
requirements of Justice and that, under certain cir-
cumstances, a municipality may be estopped from assert-
ing that it owns a street or from opening and accept-
ing a street although it has been previously dedicated
to the use of the public. See the annotations on this
subject in 171 A.L.R., Pgs. 94 to 171."

"But, as stated in the case of Dabney v. City of
Portland, 124 Or. 54, 263 P. 386, 388, *!No hard

and fixed rule can be stated for determining when

this principle should be applied. Each case must be
considered in the light of its own particular facts

and circumstances.! And, in order that an estoppel
may arise, there must be inequitable conduct on the
part of the city, and irreparable injury to parties
honestly and in good faith acting in reliance thereon,"

We feel that this doctrine is entirely applicable to the
situation in which Shell 0il Company finds itself in this hearing.

The previous cases in New Mexlco, which are Ross vs. Daniel, 53

N.M. 70, 201 P. (2d) 993, and Durell vs. Miles, 53 N.M. 264, 206 P.

(2d) 547, recognize the existence of the doctrine, but do not

present a clear holding on the point as does City of Carlsbad vs.

Neal.

This matter has, of course, been considered in other States,
It has received considerable attention in the State of California.’

In the case of Market Street Railway Company vs. California State

Board, 137 Cal. App. (2d) 87, 290 P. (2d) 20, the Court was f
concerned with an action brought by a street railway company to i
recover sales tax. In this instance, when the company sold its
properties, the State Board of Equalization had in effect a
ruling that a bulk sale of property was not subject to the
sales tax. During the course of the liquidation of the company, %

the Board changed its rule. The Court held that the Board was

22.
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estopped and could not collect penalty and interest, the Court
thereby deciding that under proper circumstances, estoppel can be
applied against a Governmental agency, and the Court, with refer-
ence to this point, made the following statement:

"As was said in Baird v. City of Fresno, 97 Cal.

App. (2d) 336, 342, 217 P. (2d) 681, 685: fOrdinarily
a governmental agency may not be estopped by the
conduct of 1its officers and employees but there are
many instances in which an equitable estoppel in

fact will run against the government where justice and
right require 1t.!'. See for a good discussion, Farrell
v. County of Placer, 23 Cal (2d% 624, 145 P. (2d) 570,
153 A.L.R. 323. In Cruise v, City and County of San
Francisco, 101 Cal. App. (2d4) 558, 565, 225 P. (2d)
988, 993, this court had the following comment to
make: 'Whether an estoppel exists against the govern-
ment should be tested generally by the same rules

as those applicable to private persons. The govern-
ment should not be permlitted to avold liability by
tactics that would never be countenanced between
private parties. The government should be an

example to its citizens, and by that is meant a

good example and not a bad one.!'"

The California Court, in the case of Sawyer vs. City of

San Diego, 138 Cal. App. (2d) 652, 292 P. (2d) 233, also consider-
ed the application of the doctrine of estoppel. The Court held
that the doctrine would be applied agalnst Governmental bodies.
This case concerned the question of whether property owners
located outside the City had the right to water service. The
Court, in its decision at Page 239, made the following statement:

"Whether or not the doctrine of estoppel 1is applicable
is a question of fact unless but one inference can be
drawn from the evidence. (Citing cases). The trial
court!s finding in this connection is also supported
by substantial evidence. The doctrine of estoppel
will be applied against governmental bodies where
justice and right require it. (Citing cases.) In

City of Coronado v. City of San Diego, 48 Cal. App.
l2d§ 160, 172, 119 P. (2d) 359, supra, the doctrine

of estoppel was applied against the city of San Dlego
where 1t acquiesced for many years in the taking of
water under contract and a new agreement and considera-
tion of settling other litigation was entered into
modifying the original contract. This court there
held that the city was estopped to insist upon a
different interpretation of the new contract.”

The Supreme Court of Colorado, in the case of Plz v.

Housing Authority, 132 Col. 457, 289 P. (2d) 905, considered

23.
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the application of the doctrine in condemnation proceedings. The

Court applied the doctrine, and stated:(Page 912 Pac.)
"It was suggested by the trial court that estoppel
against a governmental agency should be permitted
only in extreme cases. lihether the Housing Authority
is a governmental agency we need not decide. We
have in this state ample authority for the proposi-
tion that estoppel against such an agency may be

l applied in a proper case. (Citing cases.) Estoppel

was applied agalnst the City of Denver in an eminent
domain proceeding. Helmbecher v. City and County

of Denver, supra. If estoppel applies to the City and

County of Denver, 1t surely applies to the Housing

Authority."

Thus under the brief consideration of these cases applying
estoppel against governmental agencles, we feel that it is clear
that all of the elements are present in this case.

There has been some discussion of good faith by those who
oppose the application for rehearing. They apparently misunder-
stand our assertion of good faith in this situation. We simply
assert that we rclied on the orders of the Commission, that we had
a right to rely on the orders of the Commission and that this
constitutes our good faith. There is not In any way involved in

this case the question of good faith as in those many cases which

involved disputes between private individuals and trespass cases.

%As is well established by the authorities, the matter of whether
ia person trespasses in good faith upon the property of another

%involves a question of notice given by the true owner of the land

~§to the trespasser, but we fall to see how this 1is in any way

éconcerned in thils case. The cases cited by their oral argument

‘indicate that they are relying on this unrelated doctrine. For
éexample, they cited the case of Liles vs. Thompson, 85 S.W. (2d4)

5784 (Texas Court Civil Appeal 1935). This case was relied on by
éthe opposition but involves a dispute between two individuals
Eand the question is whether the trespass was lnnocent or willful

This 1s clearly not involved in our case. Also at the oral argu-

24,
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iorders R-1069 and R-1069-A continuing such rules. If the Commission

Unit Agreement did not agree to the forty-acre unit spacing, but
this again obviously makes no difference in this case. Under a unit
agreement the objections or disagreements among working interest
owners on technical matters cannot have any effect on an operator
who 1is conducting hls business in accordance with the official rules
and regulations of the State and Federal agenclies having jurisdiction
over such matters.

It was clearly established at the hearings that Shell receiw
ed no advice, recommendations or any other indication from any offici
agency that its actlion in developing on a forty-acre basis was in any
way 1improper. This 1is the good faith. This 1is the reliance upon the
official action of the appropriate governmental agency. Just because
an attorney in some other company writes a letter to Shell does not
mean that it should disregard the official rules and regulations of
the 011 Conservation Commission, although such an attorney may have
been practicing from a very early age.

It has been contended by the parties opposing Shellts

applicatioi: that because of Sunray's application for an exception to

the State-wide spacing and proration rules which was filed August 5,
1957, Shell should not have proceeded with the drilling of 40-acre |
wells. It must be recognized that this application did not seek
to amend such rules or in any way contest their validity, but
merely requested an exception thereto. Obviously a request for

an exception to State-wide rules does not serve to render them

linoperative. Thls was clearly recognized by the language in i

{

were to take the position that every time an application for an %
exception to State-wide rules was filed, all operators must immediaée-
ly cease operations which might be affected by the application, for |
such time as may be necessary to finally dispose of such application;
0oil and gas drilling and other development operations would be
seriously hindered and impeded. This would be inconsistent

with the Commissiont's functlion to foster conservation. If the i

25. i
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Commission were to follow the position, urged by the parties
opposing this application, wlth regard to the effect of filing
an application for an exception to State-wlde rules, it would be
a simple matter for agroup of individuals or companies to thwart
and hinder development of a particular field or area by filing
successive applications for exceptions to State-wide rules.

In this situation we believe that the authorities clearly
hold that the doctrine of estoppel will be applied against the 0il
Conservation Commission under the facts of this particular case.
Obviously, the facts as they were developed at the hearings are
significant on thlis matter of estoppel, since it is an equitable
matter. It is apparent that the applicant relied upon the orders
of the Commission and, in reliance thereon, drilled a considerable
number of wells, and further that the Commission thereafter has
attempted to change these rules to the detriment of the applicant.
Consequently, in order to prevent this damage to the applicant,
the Commission should be estopped from asserting such contrary
position as to the wells so drilled. This matter of estoppel
is necessarily an independent reason for the basis of the invalid-
Iy of Order No. R-1069-B. Each and any of the grounds raised in
this memorandum would constitute of itself a basls for the invalid-
ity of this Order.

OTHER POINTS

In the application for rehearing, the petitioner refers
to other matters related to the invalidity of the order complained
of. It would not seem necessary to cite cases on these several
points, although they are of importance. The applicant, in its
petition for rehearing, refers to a discrimination against it as
a result of the issuance cf Order R-1069-B. We believe that this
discrimination is apparent from the effect upon the applicant of
this order complained of and it would not seem necessary to discuss

the matter at any particular length here. This discrimination is

26.
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a matter related to the retroactive effect of the order and to the
effect of the order upon the vested rights of the applicant. 1t
is sufficient to establish this discrimination by merely pointing
out the fact that by reason of the order fourteen (14) wells of
the applicant will be shut in for a period of one year and that thlesy
wells were properly located, legally drilled and entitled to a full
unit allowable prior to the 1ssuance of the order.

The applicant belleves that any one of the several points
upon which this brief 1is based is sufficlent in itself to warrant
revocation of the order and to establish that the order, insofar
as this applicant 1is concerned and insofar as action already taken
by 1t, is invalid. The order as to the future 1s clearly valid,
but any operator in the state must be protected in a situation
such as Shell finds 1tself here. Therefore, the applicant
respectfully urges the Commission to reconsider 1ts order and

to rescind and revoke it.

Respectfully submitted,

SHELL OIL COMPANY

By 7Q1L4b4§iJ&t %

Oliver Set

27.
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BEFORE THE OIL CONSERVATION
COMMISSION OF THE STATE OF
NEW MEXICO

IN THE MATTER OF THE APPLICATION

OF SUNRAY MID-CONTINENT OIL COMPANY
FOR AN ORDER EXTENDING THE HORIZONTAL
LIMITS OF THE BISTI-LOWER GALLUP OIL
POOL IN SAN JUAN COUNTY, NEW MEXICO,
AND TEMPORARILY ESTABLISHING UNIFORM
80-ACRE WELL SPACING AND PROMULGATING
SPECTAL RULES AND REGULATIONS FOR

SAID POOL.
éZM/E/‘IIV
RESPONDENTS MEMO M BRIEF IN SUPPORT OF

OCC ORDER NO. R-1069-B

CASE NO. L300

S N’ e’ S N S S N S

The Application for Rehearing tiled by the applicant, Shell 0il
Company, alleges that this Commission erred in entering its Order No. R-1069-B
which granted an optional 40-50 acre well spacing unit in the Bisti-Lower
Gallup Oil Pool as an exception to the statewide UO-acre spacing pattern.
Various grounds as a basis for the invalidity of this Order are contained in
the body of the Petition for rehearing. However, the prayer reads as though
Petitioner had abandoned its allegations set forth in the Petition for the
relief sought in the prayer is entirely foreign to and inconsistent with the
issues raised in the Petition for Rehearing. Moreover, the requested affirm-
ative relief if granted would necessarily affirm in all respects the validity
of the Order complained of with the modification that Petitioner's fourteen
LO-acre wells be given a double unit allowable.

We fully appreciate that the prayer of a petition or pleading does
not constitute any part of the pleading either under common law or code
pleading.

See

Burnham-Hanna-Munger Dry Goods Co. v. Hill,
17 N.M. 347, 160 P. 002, syllabus
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"Under code pleading the prayer ror relief is no

part of the statement of the cause of action.”
But, one cannot likely pass over the real objective the Petitioner is seeking
to accomplish by the instant rehearing. It cannot be seriously argued nor
did the Petitioner set forth any tacts in the Petition to entitle it to such
relief. QObviously their muteness in this respect is because the objective
relief is beyond the power of the Commission to grant.

See

Section 65-3-14 (¢), N.M.S.A. (1953) Anno.

vhich reads in part:

"the owner of any tract that is smaller than the
drilling unit established for the field, shall not
be deprived of the right to drill on and to produce
from such tract, if the same can be done without
waste; but in such case the allowable production
from such tract as compared with the allowable pro-
duction therefrom if such tract were a full unit
shall be in ratio of the area of such tract to the
area of a full unit.”

(Emphasis ours.)

We call the Commission's attention to the apparent real objective of
Petitioner's rehearing because it should be strongly pointed up before dispos-
ing of the merits of the allegations contained in the body of the Petition.

As alleged in the Petition, Shell 0il Company drilled fourteen wells
each upon a L4O-acre unit under the then existing rules and regulations of the
Commission and by so doing now claims that Order No. R-1069-B by granting an
optional L40-80 acre drilling unit and in establishing a proportionate unit
allowable for an 80-acre drilling unit is invalid. Petitioner alleges the
subject Order to be improper in the following respects:

1. The Order is arbitrary, unreasonable, and discriminatory against
Shell who "in good faith" drilled the subject wells on a LO-acre density.

(Paragraphs 1, 2, 3 and 4 of the Petition).

2, That the Order is not supported by a finding that one well will
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efficiently and economically drain 80 acres. (Paragraph 5 of Petition).

3. That the Order confiscates Petitioner's alleged vested property
rights in violation of the constitutional State and Federal due process
clauses. (Paragraph 7 of Petition).

4, The Order impairs the obligation of contracts in violation §
the State and Federal constitutional provisions. (Paragraph 8 of Petition).

5. The Order is contrary to OCC Rule 505 relating to the depth
factor in the allocation of production. (Paragraph 9 of Petition).

And, last,

6. That by reason of the action and representations made by the
Commission to the Petitioner prior to the issuance of the Order complained
of, the Commission should now be estopped from establishing an 80-acre drill-
ing unit with the given proportionate allowable.

Each of these contentions will be discussed in the above order.
However, Petitioner's contention as set forth in Paragraph 6 of the Petition
does not warrant any argument and it will be recalled that Petitioner itself
did not see fit to argue this contention at the re-rehearing on March 13,
1958.

POINT I.
IN ORDER NO. R-1069-B ARBITRARY, UNREASON-
ABLE, AND DISCRIMINATORY AS TO THE PETITIONER
WHO ALLEGEDLY "IN GOOD FAITH" DRILLED THE
SUBJECT WELLS AT THE TIME AND UNDER THE CIR-
CUMSTANCES THEN PREVAILING?

It will be recalled that the Application by Sunray Mid-Continent
0il Company to establish an 8o-acre spacing unit in the Bisti-Lower Gallup
01l Pool was filed before this Commission on August 5, 1957 and the hearing
thereon was held September 18-19, 1957. As of the date of the original
hearing, Shell apparently had no plans to drill any L4O-acre unites for the

remainder of the year. On Pages 280-281 of the transcript, their witness,

Mr. Robinson, stated in answer to a question by Mr. Seth--"The balance of

-3-
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this year we have planned and our oudget approved and calls for the drilling
of twenty-nine additional wells in addition to the thirty-seven listed on
exhibit shown as 13-b (referring to the drilling on an 8O-acres pattern).

For the next year under #0-acre spacing we have tentative planned in our bud-
get and incidentally our budget is on a calendar year pasis, etc. " And in
response to a question by Mr. Campoell, on Page 202 of the transcript, Mr.
Robison states -- "To what we comsider proven now, there would be enough
80-acre wells for the remainder of 1957 there would be twenty-nine wells to
keep us going for the balance of the year the same as the 40, but next year
there would be eleven wells," And on Page 285, Mr. Cooley asks Mr. Robison --
"YOM gtated that Shell has not commenced any LO-acre wells since the filing
of this Application. Would you be in a position to state whether they antici-

pate commencing any until there is a final decision in this case?” And Mr.

Robison replies -- "I think that is right, that we will defer, we will like to
and probably will defer drilling until there is a decision in this case.”

At this point we refer to the abundance of correspondence had between
Shell and other interested parties in the Carson Unit Area which were intro-
duced at the oral hearing as Respondents' Exhibits Rx1-20.These Exhibits
demonstrate how fully aware Shell must have been of the consequence of their
acts and doings and how the interested parties pled with Shell not to develop
on a LO-acre unit.

The legality of Shell's drilling of the twelve wells on a U4O-acre
pattern vetween October 9, 1957 and October 1Y, 1950 is not questioned in view
of the existence of the statewide spacing rule and Order No. R-1069, put it
may be questioned whether the drilling of LO-acre wells prior to "a final
decision in this case" demonstrated the exercise of ordinary sound judgment.
Shell admitted at the hearing on March 13, 1958, through Mr. Robison, that it
was well aware of the statutory provisions for rehearing and would not one

expect that they would not have abruptly changed their avowed plans not to

L
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drill anymore LO-acre locations during the 20-day period permitted for filing

applications for rehearing and the 10-day period within which
had the right to rule on such applications.

hearing were filed and surely after the rehearing was granted

kne Commission

Arter the applicagions for re-

bhell certainly

must have been aware of the fact that 50-acre spacing for the Bisti~

Lower Gallup was at least within the realm of possibility. Tth possibility

existed until the Commission entered the subject Order No. R-1

D69-B and the

fact that such Order was entered surely demonstrates how good the possibility

wasSe.

Shell's change of plans and their rapid acceleration of developing

their properties upon a kO-acre spacing pattern suggests the thought that

their actions were designed to accomplish the very result that
the Application for Rehearing -- that the accomplished drilling
locations could serve to dissuade the Commission to depart froy
in the original hearing.

If Petitioner feels Order No. R-1069-B adversely affed
only because of their own knowledgeable actions in the premised
submit that Shell is in no worse position now than it was befox
of the Order for it is permitted under Rule No. R1069-B to do ©

which it could do under the statewide spacing rule. It may dri

they pleaded in
b of more LO-acr

b their ruling

ts it, it is
« We further
e the granting
recisely that

111 one well to

each of its WO-acres and receive therefor one LO-acre allowabld. Tuis is

exactly what Shell has advocated in this cause from the beginni

Nor is Shell in a position to say that it had not been

S e

apprised of

the possibility that 80-acre locations would be given o 4O-acrie allowables.

This is borne out by the correspondence above referred to as Re
Exhibit Md#0and, in fact, the attorneys for Shell at the origi
seened to be apprehensive of that very result.

marks by Mr. Cooley and Mr. Porter, Pages 320-32L of transcript

statement, Page 332; and that of Mr. Kell's, Page 337.

discussion at the first rehearing, Pages 68-69 of transcript by

spondents?

bhal hearing

Reference is mafle to the re-

; Mr. Seth's

Refer also to the

Mr. Grenier

W
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and Mr. Brinkley; The recommendations made by Sinclair, Pages |90-91-99 and

118, and the statement of Mr. Campbell, Page 305, and the stat%ment of Mr.

Dutton, Pages 307-309.

If, for the sake of argument, we were to assume that |Shell did act
"in good faith" as it so strenuously urges, is Shell under the [law entitled

to relief? There is an abundance of law to the contrary. For lexample, in

the case of

Reickhoff v. Consolidated Gas Co., (Montana

217 P. 2d 1076

wherein the Plaintiff owned an oil and gas lease. The Defendant purchased

the fee title to the tract and brought a quiet title suit agai

Plaintiff. The decree favored the Plaintiff Gas Company in

and the Gas Company entered upon the lands and drilled a produclfing gas well.

Plaintiff Reickhoff appealed the quiet title suit to the Supreme Court and

got a reversal of the lower court's decision (151 P. 2d 538, 59p).

tiff Relckhoff then brought this action for an accounting and ap injunction
against the Gas Company. The lower court held that his lease hpd terminated

and he again appealed to the Supreme Court. The Supreme Court rtated, with

regard to the Gas Company's actions -

"but the company says it was not a willful tres-
passer for it entered under the District Court's
decree assumed to annul the lease and to quiet

title in it. However, it knew the law gave to
Reickhoff the right of appeal and that on such

appeal the decree might be either reversed, modit
fied, affirmed, or the case be sent back for the

taking of further evidence or a new trial. It khew

Reickhoff had vigorously fought the suit and that
he was likely to appeal from the judgment entered
against him. In misjudging the law and Reickhoff

the gas Company acted at its peril. It assumed 1

attendant risk of drilling the well In the lands
leased to Relckhoif and of having the trial courf

Judgment reversed on appeal, but it took the ¢

and Llost."

(Emphasis ours.)
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"It is ordinarily held that the court will not
relieve from the prejudicial effects of a mistake
of law introduced by an erroneous decision of an
inferior court.”

(Citing authorities.)

"As was said in a case involving similar facts
'entirely good faith, it occurs to us, would have
dictated to them that the proper course would be
to wait until the controversy had been finally
determined before expending large sums of money
in drilling upon the land.! ™

(Citing cases.)

Quoting further, the Court said:

"Why should one be treated as acting in good faith
when dealimg with property as his own, when he knows
all of the facts which constitute his claim as well
as the claim of his adversary, which racts, when
properly construed, give him no vitie to the land.
Such a holding would make every man a judge o1 the
law in his own case, instead of being pound by tne
law as interpreted by those charged with that duty.
We must theretrore conclude that the defendants,

when they drill tne wells on tnese lands, were willful
trespassers just as much as though there had been no
question but that the plaintirt had the superior
right. They could not decide the disputed question
in their own favor, and then proceed with tne hope
that their acts would be characterized by tnis court
as in good taith even though their Judgment upon the
law of the case should not be approved."

(Fmphasis ours.)
Other cases could likewise be cited, such as,

Liles v. Thompson,
65 S.W.2d TOoU

wherein the Court stated, at Page Tdk:

"But it seems to us a serious impeachment of the good
faith of the lessees when they persisted in develop-
ing the land for oil over the vigorous protest of an
adverse claimant who was then suing; of which adverse
claim and suit such lessees had full notice. It
would seem in such a case the lessees should be held
to have expended their money at their own risk and
cannot be justly considered as innocent trespassers.”
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POINT IT.

PETITIONER'S CONTENTION THAT ORDER KNO.
R-1069-B "IS CONTRARY TO LAW IN THAT IT IS
NOT SUPPORTED BY A FINDING THAT ONE WELL
WILL EFFICIENTLY AND ECONOMICALLY DRAIN
80 ACRES" IS NOT SUPPORTED BY THE LAW AP-
PLICABLE TO THE INSTANT CASE.

Petitioner construes Section 65-3-14 (b), N.M.S.A. (1953) Anuo.

as requiring an Order to be bottomed u?on such a finding. The statute in
guestion provides:

"The Commission may establish a proration unit for

each pool, such being the area that can be effi-

ciently and economically drained and developed by

one well, and in so doing the Commission shall con-

sider the economic loss caused by the drilling of

unnecessary wells, the protection of correlative

rights including those of royalty owners, the pre-

vention of waste, the avoidance of the augmentation

of risks arising from the driiling of an excessive

number of wells and the prevention of reduced re-

covery which might result from the drilling of too

few wells,"
(It is hard to follow Petitioner's reasoning that if such a finding as they
insist upon be made why they would not by the same reasoning insist that all
the other Congide atims recited in the statute should not also be made find-
ings of fact as a prerequisite for the validity of an Order.)

It will be observed that this provision of the statute makes no re-
quirement that the Commission make any finding whatever. It is merely per-
missive in nature and defines the factors which control the permissive action.

The Commission in entering its Order No. R-1069-B made certain gen-
eral findings, particularly Findings Nos. 5, 6, and O which, it is submitted,
effectively show the Commission concluded that sufficient evidence was ad-
duced to justify the establishment of 80-acre proration units on a temporary
basis, that 80-acre proration units should be temporarily established, and

that a proportional factor of two should be assigned to each such 80-acre

unit for allowable purposes.
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Qur United States Supreme Court, in the case of

United States v, Loulsiana,
250 U.5. 70

where the statute under which the agency is operating requires a finding be

made, the Court held that it is essential that this be done but where the

statute is indefinite on the question of findings or makes no requirement,

the Court heid that findings are not essential to the validity of the Order.
In a suit to enjoin an I.C.C. rate increase, it was held in

Montana v. United States,
2 T sup. 443

"The statute provides that, in exercise of its
authority the Commission shall report in writing,
but only when damages are awarded does it stipu~
late findings shall be included. ¥ ¥ * In all
other investigations, if justification otherwise
clearly appears formal and precise findings are
not necessary."

Where an ultimate finding has been made, a subordinate finding

results by necessary implication.

Truck Ins. Exchange v. Industrial Accident Commission,
226 P.2d 503

A case raising an almost identical question as the one at issue is

that of

Humble 0il & Refining Co. v. Beunnett,
149 S.We 2d 220

wherein the Court held that the creation of a drilling unit implied a find-
ing that one well would drain a unit. This involved a Rule 37 question. In
answer to a contention that wells drilled on 1C0-acre spacing would have a
drainage advantage over wells drilled on 20-acres, the Court pointed out
that Rule 37 authorized drilling of wells on lO-acres and its application

to the Pool in question "implies a finding by the Commission that a well

would drain lO-acres instead of 20 as insisted by Appellants.”
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Where the scope of review in the District Court encompasses the
entire record as it does under Oil Conservation Commission statutes, findings
are not necessary to sustain the Order and are in no wise binding upon the

reviewing court.

Seaward v. D&R.G. Ry.,
17 WM. 507

Harris v. State Corporation Comaission,
46 N.M. 352

The New Mexico Supreme Court in

Ferguson-Steere Motor Co. v. State Corporation Commission,
OO NtM. ) 200 P.Ed H}'*-O

passed on many of the questions involved in this Application and ruled that
lack of or insufficiency of findings should not be raised unless the party
complaining of their absence or insufficiency has made a request for findings.
A distinction between the instant case and the Perguson-Steere case might be
raised upon the ground that the ruling in the Ferguson-Steere case is based
upon the fact that the Corporation Commission had adopted the rules of proce-
dure of the District Court, but the court in the Ferguson-Steere opinion went
to some pains to point out that this fact merely strengthened its conclusion
in regard to the point involved.

The best means of presenting a conclusion is to quote from the
Ferguson-Steere opinion. This was a motor transportation case where the con-
tention was raised that the Corporation Commission in making its Order failed
to make findings of fact upon the issues raised in the proceedings before it
and failed to make appropriate rindings relative to the adequacy of existing
transportation facilities.

The Court in its opinion first held that the absence of speciric
findings did not render the Order of the Commission invalid.

"We think the better reasoned decisions hold and

absence of specifiic findings does not render wvoid
an order granting a certificate such as that here

-10-
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involved. More specilically is this true, when
there was no request made on the Board or Commis-
sion whose acts are challenged to make specific
findings.

* ¥ *

If findings, more adequate findings, by the Admin-
istrative Board or Commission be desired, a duty
rests on the party complaining of their absence to
have made a request for them."

Tue Court then gquoted with approval the opinion in

Radlroad Commission v. Great Southern Ry. Co.,
185 Ala. 354, 6L Southern 15

to the effect that the Court accepts the making of the Order by a Commission
as a finding by the Commission that the circumstances are such as to justify
the making of the Order.

It is thus seen that there is no necessity under the statute under
consideration here for the Comuission to make specific findings; that the
Commission did in fact make the ultimate finding in creation ot a proration
unit and the question of drainage by one well flows from that finding by
nécessary implication since it cannot be presumed that the Commission did not
follow the mandate of the statute; and that the applicant for rehearing is
in no position now to complain as to the sufficiency of findings in this
case, having submitted no request to the Commission for more specific t'ind-
ings.

POINT III.
THE PETITTONER HAD NO VESTED RIGHT AND THE
ORDER COMPLAINED OF DOES NOT CONFISCATE ANY
OF PETITIONER'S PROPERTY RIGHTS.

As alleged in Paragraph 7, Shell 0il Company drilled fourteen wells
upon 40-acre units under the then existing rules and regulations of the
Commission and by so doing it now.claims that Order No. R-1069-B by creating
80~acre spacing, setting well locations, and in establishing proration units
confiscates the Petitioner's alleged vested property rights in violation of

the State and Federal due process clauses.

-11-
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The questions thus posed under Paragraph ‘| would appear to be:

1. Did the Applicant acquire a vested property right by
the drilling of these wells?

2. Does the Comuission have the power and authority to
alter their spacing rules and regulations from time
to time?

3. Is the Order complained ot an arbitrary and unrea-
sonable rule and regulation?

The opinions in the cases hereinafter cited deal with all three of these
questions simultaneously. The wholesale litigation involving these issues
beyond question support the action of the Commission in the issuance of its
Order No. R-1069-B.
Did the Petitioner acquire any "vested" property right by the drill-
ing of any well upon a 40-acre spacing unit prior to the Order complained of?
In the case of

Texas Trading Co., et al., v. Stanolind,
161 S.W. 2d 1046 {1942)

the Texas Trading Co. appealed from an Order of the Commission which can-
celled Appellant's permit to drill an additional well within a drilling unit.
The Plaintiff contended as a matter of law it was entitled to drill the addi-
tional well because under the then spacing rules and regulations in exist-
ence at the time the subject land was segregated and when it acquired the
lease the Plaintiff had the right to drill the additiomal well. To this con-
tention, the Texas Court of Appeals had this to say:

"The contention is overruled. Spacing rules must

be subject to change from time to time to permit

fair and equitable adjustment of the machinery of

oil proration to meet changing conditions. If a

lease owner could acquire a ‘vested right' in the
spacing rules existing at_apy particular time, then
the power of the Railroad Commission to make new rules
for regulating driliing and oil production equitably
and fairly among lease owners, and properly to con-
serve the oil resources of the State, would be greatly
hindered. In the very nature of the police powers from
which the State derives its right to regulate the pro-
duction of oil and gas, the oil operators can acquire
no ‘'vested right' in the mere rules by which the power
is exercised from time to time."

-12-
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Also see

Railroad Commission v. Rowan and Nichols 0il Co.,

310 U.S. 5(3, o4 L.Ed. 13068

Similarly in the case of

Patterson v. Stanolind 0il & Gas Co.,
7{ P. 2d 83 (Okla. 1930)

certain royalty owners contested the constitutionality of the Oklahoma Well

Spacing Act (1952 Oklahoma Stat. Anno. Section 05-87) with regard to their

interests in a well completed prior to the spacing order of the Commission.

Among the issues raised were the due process clause, impairment of contract-

ual obligations, and the retroactive effect of the well spacing order.

The

statute in question, provided, among other things, that the different royalty

owners within a drilling unit shall share in the production in proportion

that their acreage bears to the entire drilling unit.

ion said:

"The decision of the United States Supreme Court in
the case of Ohio 0il Company v. State of Indiana,

177 U.S8. 190, Lk 1,,Ed. 729, was based upon the

theory that the right of the owner of land to the

0il and gas thereunder is not exclusive but is com-
mon to and merely co-equal with the rights of other
land owners to take from the common source of supply,
and therefore that his property rights to said oil and
gas are subject to the legislative power to prevent
the destruction of the common source of supply. It
has already been decided that this police power of the
State to prevent the destrictuon of the common source

of supply may be exercised by regulation of product-
ion therefrom."

In support of this contention, the Court cited the case of

viz:

Champlin Refining Co. v. Corporation Commission,
2567[}.8- ?J.O, 76 L.Euas 1.062

-13-
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"Every person has the right to drill wells on his
own land and take from the pools below all the gas
and oil that he may be able to reduce to possession
including that coming from land belonging to others,
but the right to take and thus acquire ownership is
subject to the reasonable exertion of the power of
the state to prevent umnecessary loss, destruction,
or waste. And that power extends to the taker's un-
reasonable and wasteful use of natural gas pressure
available for lifting the oil to the surface, and
the unreasonable and wasteful depletion of a common
supply of gas and oil to the injury of others en-
titled to resort to and take from the same pool."
(Citing many authorities.)

The Court then further said:

"From the foregoing authorities, it is obvious that
it is not beyond the police power of the state to
restrict the individual owner's taking from the com-
mon source of supply, as well as to authorize a 'just
distribution' among the variocus owners of mineral
rights in land overlying the common source of supply,
of that portion of saild supply so taken or reduced to
possession by the individual owner. The restriction
of drilling by the spacing of wells seems to be a much
more feasible and effective method of securing a just
distribution for such owners than restrictions upon
production after same has already commenced, for it
tends to eliminate many distinct faults apparent in
such regulations. One of these was pointed out by
Judge Kennamer when the case of Cuamplin Refining Co.
V. Corporation Commission, supra, was before the
federal District Court, 51 F.2d 823, 834, He said
the following of the 1915 conservation law:

'Acreage is ignored and an operator with two
5,000-barrel wells on 5 acres may take out eof the com-
mon source of supply, under the provisions of section
Lk, as much oil as an operator with two 5,000-barrel
wells on 20 acres in the same field. ZProportionate
taking per well is wholly inequitable if the Legis-
lature intends to secure 'a just distribution, to
arise from the enjoyment * ¥ % of their privilege to
reduce to possession', because the operation with 20
acres has four times as much privilege as the operator
with 5 acres in the same field.'

The 'wasteful necessity of drilling off-set wells' is
another vice vwhich is minimized by such restrictions

on driiling. Helmerich & Payne v. Roxana Petroleum
Corp., 136 Kan. 254, 14 P.2d 663. One of the essentials
to the preservation of the common socurce of supply or
the prevention of its waste is the preservation of the
reservoir energy necessary to production therefrom by
the natural process of flowing. This has been recog-

~1ha
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nized by the courts and the power of the state to
prevent the waste of said reservoir energy is be-
yond successful contradiction.

* * ¥

The restriction of drilling limits the number of
penetrations in the reservoir and it seems logical
that the less the reservoir is punctured, the less
the supply of reservoir energy is likely to be de-
pleted."

In upholding the constitutionality of the rule and regulation, the Court
concluded by saying:
"And this would be true even though the plaintiff were
able to prove a distinct loss to himself through the

operation of the statutes putting said police power
into force and effect.

In Brown et al. v. Humble 0il & Refining Coumpany,
supra, the following words were quoted with approval
from Lombardo v. City of Dallas, 124 Tex. 1, 73 S.W.
2d 475, L78:

'All property is held subject to the valid exercise
of the police power; nor are regulations unconstitu-
tional merely because they operate as a restraint upon
private rights of person or property or will result in
loss to individuals. The infliction of such loss is
not a deprivation of property without due process of
law; the exertion of the police power upon subjects
lying within its scope, in a proper and lawful manner,
is due process of law.!

* % *

Regulation, of course, includes a determination of

the location of the wells and the amount of oil each
should be allowed to produce, so that the reservoir
energy will not be exhausted before all of the recover-
able oil is wrested from the common source of supply.”

(Emphasis ours.)
In the case of

Hunter 0il Co. v. McHugh,
11 So.2d 495 (La. 1942)

Plaintiff drilled a well on a 190-acre tract at a cost of $4L,000.00 and the
installation of a pipeline at a cost of $12,380.16. Thereafter, the Com-
mission established a compulsory drilling unit of 320 acres. Thereafter,
Plaintiff contended that it should be permitted to produce from its well the

allowable permitted at the time the well was drilled and the Commission's

-15-
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Order requiring it to unitize its 190 acres with other acreage to conform
with the required drilling unit of 320 acres was unconstitutional. The Court
in upholding the Commission's Order cited an array of authorities and cited

with approval the above mentioned case of Patterson v. Stanolind, Supra.

It is of interest to note the comment in the Court's opinion as to

the relationship of the number of wells drilled to the market demand.
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There is no Supreme Court decision in New Mexico defining the author-
ity or powers of the New Mexico 0il Conservation Commission. However, it is
believed that considerable weight and substance can be given to the text

writer of Summers 0il and Gas, Volume I, Page 352, Sectiom 85, which reads:

"The evidence in this case shows that the establish-
ing of the 320-acre drilling unit will allow for at
least 28 wells and possibly 34 wells, according to
the estimated area, on the Louisiana side of the
Logansport gas field; and that that number of wells
will produce many times the present market facili-
ties or demand for many years to come. The evidence
shows also that if a larger number of wells were al-
lowed to be drilled on the Louisiana side of the
Logansport field they could not produce eventually
more gas from the common reservoir than the volume
that can be produced from the number of wells which
the 320-acre drilling unit allows. It goes without
saying that the drilling of more wells than are
necessary to drain a gas field efficiently and econ-
omically causes waste; it is a waste of valuable
material and skill and labor; a waste of gas for fuel
in the drilling of the unnecessary wells; and a waste
of gas in the allowing of the unnecessary wells to

clean themselves out before being placed on product-
ion."

"g 85. SPACING OF WELLS-POOLING-NBW MEXICO

The New Mexico oil and gas conservation statute author-
izes the conservation agency of that state to make
regulations governing the spacing of wells and issue
orders creating proration units for each pool. A pro-
ration unit is defined as an area which may be effi-
ciently and economically drained by one well. The
pooling of separate tracts within a proration unit is
permitted and the conservation agency is authorized

to require pooling of such tracts where necessary to
afford the owners the opportunity to produce their

Jjust and equitable share of the oil or gas in the

pool. The owner of a tract smaller than a drilling
unit may drill and produce oil or gas, provided it can
be done without waste, but in such a case the allowable

-16-
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production for the tract shall be with respect to

the allowable production for the unit shall be in

the ratio of the area of the tract to the area of

the unit. ¥ ¥ ¥  An owners' just and equitable

share of the oil and gas in a pool is defined as
being fan amount, so far as can be practically de-
termined, and so far as can be practicably obtained
without waste, substantially in the proportion that
the quantity of recoverable oil or gas, or both, under
such property bears to the total recoverable oil or
gas or both in the pool, and for this purpose to use
his just and equitable share of the reservoir energy.!
The conservation agency is authorized to adopt a well
spacing plan agreed by the owners in a pool, if it
has the effect of preventing waste and is fair to

the royalty owners, although the agency may modify
such plan for the prevention of waste upon a hearing
and after notice."

The author further says:

"The oil and gas conservation statutes of twenty-two
states authorize their conservation agencies to regu-
late the spacing of wells, to establish drilling units,
to-permit agreements for the pooling of separately
owned tracts within a drilling unit and in all of these
states, with one exception, (Oregon) the conservation

agencies are authorized to require the pooling of
tracts within a drilling unit."

Volume I, Page 280,
Sections 65-3-1L N.M.S.A. (1953)
and 65-3-14% N.M.S.A. (1953)

Also, the Petitioner in Paragraph 7 of the Petition for Rehearing
claims that the "Order R-1069-B is a retrospective regulation and the retro-
active effect of it is to confiscate and violate the vested property rights
of the Applicant."

Qur New Mexico Supreme Court has defined a "vested right" as the
power to do certain actions or possess certain things lawfully and this right
may be created by common law, by statute or by contract, and upon principle
every statute which takes away or impairs vested rights acquired under exist-
ing laws or creates a new obligation, imposes a new duty or attaches a new

disability in respect to transactions or considerations already passed must be

deemed retrospective,
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See

Rubal Cava v. Garst,
53 N.M. 205, 206 P.2d 1154

We submit, in what way or manner does the Order complained of take
away or impair any right which Petitioner acquired under any prior rule or
regutation of this Commission? In what respect does the Order create any
new obligation in respect to any prior transaction or consideration? Order
No. R-1069-B does not set forth a compulsory drilling unit but is permissive
in nature only. Now, as before the adoption of the Order, cannot the Peti-
tioner and all other operators similarly situate develop any or all their
acreage upon a bO-acre drilling unit? Now, as before, is not the proration
formula on an acreage basis and the same full allowable given to a 4O-acre
unit as before the adoption of the Order?

Is the Order retrospective in nature when the rights exercised by
the Petitioner were subject to Rule 104-I of the Commission, which reads,
in part:

"In order to prevent waste the Commission may after
notice and hearing fix different spacing require-

ments and require greater acreage for drilling tracts

in any defined o0il pool or in any defined gas pool
%* ¥ % "

And, in further view of Rule 501 (b):

"After notice and hearing, the Commission, in order
to prevent waste and protect correlative rights, may
promulgate special rules, regulations or orders per-
taining to any pool."

Is not the Petitioner now as before the issuance of the Order af-
forded the same right and opportunity to recover its Jjust and equitable
share of the oil in the pool? In reality and in truth and fact, all the
Petitioner is asking by the instant Petition is: We have spent twice as

mich money in the pool as any other operator, although unnecessarily, but

having done so we now want to receive twice as much oil as the other

-18-
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operators.

In conclusion, we refer to the recent New Mexico Supreme Court case

decided in April, 1957,

where it

State v. McLean,
62 N.M. 264, 308 P.2d 983

upheld the power of the State fn the State Engineer to enforce

rules and regulations regarding the appropriation of water and in so doing,

said:

This pronunciation by our Supreme Court would undoubtedly be applied to the

"All water within the State whether above or beneath
the surface of the ground belongs to the State which
authorizes its use and there is no ownership in the
corpus of the water but the use thereof may be ac-
quired and the basis of such acquisition is of bene-
ficial use. The State as owner of water has a right
to prescribe how it may be used. This the State has
done by the enactment of Section 75-11-2 % % %, Water
appropriators and appropriations on each of the
Artesian basins of the State are numerous. The State
is vitally concerned in every appropriation. The
need for water is imperative and often the supply

is insufficient. Such conditions lead inevitably

to many serious controversies, and demand from the
State an exercise of its police power, not only to
ascertain rights but also to regulate and protect
them. Regulation, however, is not confiscation.”

instant case were it to review the same.

R-1069-B,

POINT IV,

THE ORDER COMPLAINED OF DOES NOT IMPAIR THE
OBLIGATION OF ANY CONTRACT IN VIOLATION OF
THE STATE AND FEDERAL CONSTITUTIONAL PRO-
VISIONS AND PARTICULARLY THE CARSON UNIT
AGREEMENT .

Shell, in Paragraph 8 of their Petition, contends that Order No.

"impairs obligations under contracts between the
State of New Mexico, the United States Geological
Survey and Shell 0il Company as operator which con-

tracts were created by the Carson Unit Agreement.
% % % M
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It is indeed a novel argument that the approval of the Carson Unit
Agrecment and the plans for development by the State of New Mexico and by
the USGS, ipso facto, make such governmental agencies contracting parties to
the agreement. No such governmental agency can act in such matters except in
its capacity of regulation and its sole contact with the unit is but an ap-~
proval. None of these agencies by their own limited creation can go beyond
regulation and approval. See

21 F.Sup. %89, 83 L.Ed. 352

The State Land Commissioner has no such power to contract as Peti-
tioner contends and his only authority and power to act in the premises in
regard to the Carson Unit Agreement is under Section 7-11-39, N.M.S,A. (1953)
Anno, which reads, in part:

"For the purpose of more properly conserving the oil
and gas resourves of the State, the Commissioner of
Public Lands may consent to and approve the develop-
ment or operation of State lands under agreements
made by lessees of State land jointly or severally
with other lessees of State lands, with lessees of
the United States, or with others, including the

consolidation or combination of two or more leases
of State lands held by the same lessce."

Moreover, the authorities consulted indicate that an Order of a
State Conservation Commission relating to spacing is an exercise of the
police power and any contracts or rights of parties are subject to the exer-
cise of this police power. This question regarding impairment of obligation
of contracts has been raised in numerous cases and in each instance it appears
that the Court has stated that the police power is a limitation on all con-
tracts. See

Henderson Company v. Thompson,

14 P.Sup. 328
affirmed on appeal, 300 U.S. 258, 81 L.Ed. 632

In

Croxton v. State,
97 P.2d 11 (OKla. 1939)

-20-
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the Corporation Commission entered an Order for 20-acre spacing in the form

of triangular tracts. The protestants alleged that this impaired their con-
tractual rights to drill on their own land. The Court stated that the real

objection of the protestant was as to the limitation on production which is

a valid exercise of police power unless arbitrary and unreasonable.

Also, in the case of Patterson v. Stanolind 0il and Gas Co., Supra,

(Pages 13, 1k, and 15 of Brief) 1s another example where a l0-acre spacing
order was upheld as against the same falacious impairment of obligation of
contract argument.

In

Alston v. Southern Production Co.,
21 So.2d 303 (La. 1945)

the Court passed upon the power of the conservation department to increase
the size of drilling units theretofore prescribed from 320 acres to 640 acres
and the effect such order would have upon existing pooling agreements. The

Court in upholding the power of the regulatory body to so amend their orders,
said:

"Order 28-C, increasing the drilling units to 640

acres in the Logansport Field, and the unitization
Orders 28-C26 and 20-C-8 are valid orders. Act 157

of 1940 authorizes the Commissioner to change the es-
tablished units if conditions require it. 1In Paragraph
3 of Section 3 of the act it is provided that 'the
Commissioner shall have authority to make, after hear-
ing and notice as hereinafter provided, such reasonable
rules, regulations and orders as may be necessary from
time to time.' The only restriction on the authority
of the Commissioner to establish drilling units is that
such an order must be reasonable and the unit prescribed
mist not exceed the maximum area which one well can ef-
ficiently and economically drain. In the absence of a
showing to the contrary, we assume that the Commission-
er's finding, in this instance, which was preceded by
the notice and hearings required by the statute, deter-
mined correctly that one well could efficiently and

economically drain 640 acres.
* % %

An order of the Department of Conservation increasing
the size of the drilling units theretofore established
by an order of the department, in a given oil or gas
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field, may supersede contracts made between land-
owners or leaseholders in the oil or gas field under
authority of the previous order of the department,
without being subject to the objection that the
later order is unconstitutional for impairing the
obligations of such contracts."

(Citing numerous cases.)

8hell particularly calls attention to the fifty-three well program
of the third plan of development which they aver was unconditionally approved
by the USGS on October 15, 1957. We do not agree with Shell's conclusion
that the approval was unconditional but rather that it was based upon supposi-
tion that the 40-scre spacing pattern had been finally determined. We invite
the Commission's review of the subject letters on this point, namely, Shell's
letter dated October 22, 1957, letter from Skelly dated October 31, and
letter from Phillips dated November L, being Exhibits Rx 12, 13, and 16.
Also see letter dated December 6, telegrams dated December 24 and December 27,
Exhibits Rx 18, 19, and 20, indicating Carson Unit development on an 80-acre
unit basis. Attention is further directed to the fact that the terms of the
Carson Unit Agreement specifically provide that the agreement is subject to
the orders, rules, and regulations of the Commission. See Paragraphs 8 and 9
of Agreement. We submit that the contention of Petitioner that the Order
violates the obligation of any contractual right is equally without merit as
the other points raised by it.
POINT V.

PETITIONER'S CONTENTION THAT THE ORDER

COMPLAINED QF IS CONTRARY TO OCC RULE

505 RELATING TO THE DEPTH FACTOR IN THE

ALLOCATION OF PRODUCTION IS INAPPLICABLE

TO THE CASE AT HAND.

Paragraph 9 of the Application for Rehearing alleges that Order

No. R-1069-B is contrary to Rule 505 of the Commission's Rules and Regula-
tions. Rule 505 provides a proportional factor for wells on 80-acre spacing

for wells below 5,000 feet.
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It seems apparent from the reading of Rule 505 that, in the first
place, it never was intended and does not now provide for any 80-acre propor-
tional factor in pools where the depth range is from O to 5,000 feet. In the
absence of any provision for a factor in such a pool for 80-acre spacing,
Rule 1 would seem to apply. This Rule is as follows:

"SCOPE OF RULES AND REGULATIONS

(a) The following General Rules of statewide ap-
plication have been adopted by the 0il Conservation
Commission to conserve the natural resources of the
State of New Mexico, to prevent waste, and to pro-
tect correlative rights of all owners of crude oil
and natural gas. Special rules, regulations and
orders have been and will be issued when required
and shall prevail as against General Rules, Regu-
lations and Orders if in conflict therewith. How-
ever, whenever these General Rules do not conflict
with special rules heretofore or hereafter adopted,
these General Rules will apply in each case.

(b) The Commission may grant exceptions to these
rules after notice and hearing, when the granting
of such exceptions will not result in waste but

will protect correlative rights or prevent undue
hardship."

Under this Rule 1, even if there were some factor provided in Rule 505 for
wells of this depth, certainly after notice and hearing, the Commission, upon
application, can establish any reasonable rules, including the allocation of
production.
It should also be noted that Rule 505 (h) provides as follows:

"The allocation to each pool shall in turn be pro-

rated or distributed to the respective units in

each pool in accordance with the proration plan

of the particular pool, whereby any such plan ex-

ists. Where no proration plan exists, then the

pool allocation shall be distributed or prorated

to the respective marginal and non-marginal units
therein as determined hereinabove."

This seems to contemplate that the statewide rule with reference
to allocation is applicable only when there has been no proration plan for a

particular pool.
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POINT VI.
THE QUESTION OF ESTOPPEL CANNOT BE
RATSED AGAINST A STATE OR SOVEREIGN
IN REFERENCE TO ITS ACTS IN THE
EXERCISE OF ITS POLICE POWERS.

Petitioner's contention of estoppel is without merit for the
reason that two of the essential elements of estoppel are lacking, namely,
any acts, language or other representation or concealment of any material
fact made by the Commission to mislead the Applicant in doing what it did
and, secondly, good faith on the part of the Petitioner in relying upon such
acts, language or conduct of the Commission. The question of good faith has
been fully covered in Point I of this Brief., Surely, Petitioner does not
claim, nor do we attempt to assert that it so claims, that the Commission
made any false representation or concealed any material fact that could have
misled the Petitioner. Petitioner did say, however, at the rehearing on
March 13th, that they relied upon Order No. R-1069; and further admitted that
they realized the Order could be altered, amended or modified.

There are many New Mexico decisions against Petitioner's content-

ion that estoppel can be asserted against the State in its exercise of its

police powers. For example, in State v. MclLean, Supra, where the State under

its police power was regulating the appropriation of water in answer to the

contention of estoppel said:

"Defendant claims that the action against him is
barred on ground of estoppel by reason of laches
on the part of the Artesian water supervisor who
had knowledge of the method employed by him in
watering his native grass and livestock. The
plaintiff (State) contends that estoppel and
laches do not run against the State to prevent its
acting in a governmental capacity and we agree
with this contention."

Qur Supreme Court, in the case of

-2~
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First Thrift & Loan Association v. State,
30k P.2d 502 (1956)

passed upon the question of estoppel against the State where a corporation
acted upon reliance to an Attorney General'ls ruling. Briefly, the facts were
that the First Thrift & Loan Association incorporated under the New Mexico
general corporation statutes instead of in accordance with the banking incor-
poration statutes. Years later the Attorney General brought an injunction to
prohibit them from conducting the banking business. The Association based
its right to so incorporate under the general corporation statutes and its
right to do banking business thereunder upon a series of opinions previously
issued by the New Mexico Attorney General's office which purportedly gave it
the right to conduct such business. The Association contended the State
should now be estopped to deny it the right to do business under its general
charter because it had relied, among other things, upon the Attorney General's
opinion. The Supreme Court answered this contention by saying:

"Vie tever the effect of the opinions mentioned

* % ¥ in any event the State cannot be estopped

from the exercise of its police power. 'A State

cannot estop itself by grant or contract from the

exercise of the police power.' Sanitary Distriect

of Chicago v. United States, 266 U.S. 405, 69 L.Ed.

352."

The Court then cited

Town of Gallup v. Constant,
36 N.M. 211, 11 P.,2d 962

and numerous other authorities.
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In conclusion, by reason of the authorities above cited and the
statutes applicable, we respectfully submit that none of the contentions made
by Petitioner are well taken; that the Order complained of OCC R-1069-B is
reasonable, lawful and Jjust and that the Commission acted within its power
and authority by promulgating the same and for the reasons heretofore stated
the Order should be affirmed.

Respectfully submitted,

SUNRAY MID-CONTINENT OIL. COMPANY
for itself and on behalf of

MAGNOLIA PETROLEUM COMPANY

HUMBLE OIL AND REFINING COMPANY
BRITISH-AMERICAN OIL PRODUCING CO.
SKELLY OIL COMPANY

AMARDA PETROLEUM CORPORATION

and

PHILLIPS PETROLEUM COMPANY

BY GILBERT, WHITE AND GILBERT

By 22252:::;246 é?
L. C. White, Attorney
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TEXAS PACIFIC COAL & OIL COMPANY

MEMORANDQM BRIEF QSTC:?Cchzér fisl;?
W CHIER ?E?IE; b’lﬂéf'Lt//

THE NATURE AND SCOPE OF THE REVIEW BY THE DISTRICT COURT OF AN ORDER OF

THE OIL CONSERVATION COMMISSION INCLUDING THE QUESTION OF WHAT EVIDENCE

MAY BE PRESENTED UPON APPEAL.

This case represents.the first gppeal ever taken in the State of
New Mexico from an order of the 0il Conservation Commission. It is taken under
the provisions of the oil and gas conservation law of this State which was
enacted in 1935 and which was re-enacted by the 1949 ILegislature with certain
amendments. Included in the amendments was one which echanged the appeal and
review sections under which this appeal is taken.

At the outset it would seem proper to state specifically the
position of the Texas Pacific Coal and 0il Company in this case and its
attitude concerning the power of the District Court to review matters decided
by the Commission, including the nature of the evidence vhich may properly be
heard by this Court.

The original application herein was filed by Amerada Petroleum
Corporation and in its application it requested that it be granted an exception
from the state-wide rules concerning the spacing of o0il and gas wells, The
general spacing program in New Mexico has for a number of years been upon a
forty ac-e basis, «nd deviatias from that spacing pattern have been granted
from time to time upon application for an exception to the rule. It is of some
significance to note that heretofore exceptions have been requested for spac-
ing patterns for less than forty acres, but this appears to be the first instance
in this State in which application has been made for an exception requesting
a spacing pattern for more than forty acres. It should be noted in passing
that Amerada is rot being forced by Commission or anyone else to drill on
forty acre locations. Texas Pacific Cocal and 0il Company is the owner of certain
léases in the field here involved, and it entered the hearing before the
Commission protesting the granting of the exveption to the state-wide rule.

The Commission, after hearing the evidence, denied the application for the
exception, by its order No. R-2, in which it found in effect that the evidence
submitted by the applicant was insufficient to prove what the Commission
considered to be necessary matters of proof for the granting of an exception

to the state~wlde rule, The applicant then filed its petition for rehearing
-1 -



setting out the respects in which it considered the Commission in error, as
required by the statute, and upon the denial of the motion for rehearing it
takes this appeal to the Court, in which appeal, under the statute, it is
limited to the same questions which were presented to the Commission in its
application for rehearing. There is no constitutional question presented

in the petition for Review.

The first matter which Texas Pacific Coal and 0il Company would like
to call ﬂo the attention of the Court, with the request that it be determined
at this time, is the nature and extent of the review of the Commission's order
which may be obtained before this Court. Ye consider this proposition funda-
mental, both from a substantive and a procedural point of view. It is a
proposition which we raise at the outset, in order to aveid the possibility
of delay in the disposition of this matter by the introduction of evidence
and the inevitable objection to its admissiabiliiy. It is our position
that the so-called "de novo® provisions in the New Mexico appeal statute violate
the Constitution of the State of New Mexico, and that this Court, if review
is to be granted, is limited upon review to the transcript of evidence before
the Conservation Commission and only such other evidence as-may bear upon
the power of the Commission to act. It is our further position that this
Court can only inquire into whether or not the decision of the Commission is
supported by substantial evidence, or ig arbitrary or capricious, or beyond
the power of the Commission to make, or violates some constitutional right of
the appellant,

Applicable Constitutional and_Statutory Provisions

In order that the Court may bear in mind through this argument
the basis of the position of the Texas Pacific Coal and 0il Company, we wish
to call to the attention of the Court the constitutional and statutory
provisions to which we will make reference and which we consider pertinent to

this matter,

As has heretofore been stated, the Oil Conservation Commission
was created and its power defined by the re-enactment of the 1935 Statute by
the 1949 Legislature, which Statute now appears at Chapter 69 of the 1949 Accummu-—
lative Pocket Supplement of the New Mexico Statutes 1941 Anmotated. Section

69-210 of that Aet defines the general powers of the Commission as follows:

~
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"The commission is hereby empowered, and it is its
duty, to prevent the waste prohibited by this act

and to protect correlative rights, as in this act
provided. To that end, the commission is empower-

ed to make and enforce rules, regulations and or-
ders, and to do whatever may be reasonably neces—
sary to carry out the purposes of this act, whether
or not indicated or specified in any section hereof,"

Section 69=211 enumerates certain specific powers of the
Commission, including the one which is pertinent to this case by stating:

8Apart from any authority; express or implied, elsewhere
given to or existing in the commission by virtue of this
act or the statute of this state, the commission 1s
hereby authorized to make rules, regulations and
orders for the purposes and with respect to the subject
matter stated herein, viz:
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n(10) To fix the spacing of wells;
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It should be apparent that the Legislature has delegated to the
0il Conservation Commission wide powers to deal with matters involving the
production of oil and gas in this State, and that such powers are legislative
powers which could be exercised by the Legislature itself or through
committees, except for the fact that the Legislature obviously considered it
more practical to delegate these powers to an administrative body composed of
the Governor of the State, the Commissioner of Public Lands and the State Geolo-
gist, s a member and director, In connection with this legislative power
invested in the 0il Conservatioa Commission, the provision of the Conmstitution
of New Mexico relating to separation of powers must be considered, This
provision is found in Section 1, Article III of the Conditution of the State,
and is as follows:

The powers of the government of this state are
divided into three distinct departments, the legis-
lative, executive and judicial, and no person or
collection of persons charged with the exercise of
powers properly belonging to one of these depart-
ments shall exercise any powers properly belonging

to either of the others, except as in this constitution
otherwise expressly directed or permitted.”

Certainly this is an unequivocal separation of power.

Finally, in considering this matter, it is necessary to realize
that when the conservation act was amended by the 1949 Legislature, the
provision for judicial review was completely revised in an effort to provide
a "de novo" hearing before thé Court. This statute, under which the present

appeal is taken is found in Section 69-223 of the amended law, and it provides

as follows: 3



"(b) Any party to such rehearing proceeding,
dissatisfied with the disposition of the applica-
tion for rehearing, may appeal therefrom to the
distriet court of the county wherein is located any
property of such party affected by the decision, by
filing a petition for the review of the action of
the comnission within twenty (20) days after the
entry of the order following rehearing or after
the refusal or rehearing as the case may be. Such
petition shall state briefly the nature of the pro=
ceedings before the commission and shall set forth
the order or decision of the commission complained
of and the grounds of invalidity thereof upon which
the applicant will rely; provided, however, that the
questions reviewed on appeal shall be only questions
presented to the commission by the anplication for
rehearing, Notice of such appeal shall be served
upon the adverse party or parties and the commission
in the manner provided for the service of summons in
civil proceedings. The trial upon appeal shall be
de novo, without a jury, and the transcript or pro-
ceedings before the commission, including the evi-
dence taken in hearings by the commission, shall be
received in evidence by the court in whole or in
part upon offer by either party, subject to legal
objections to evidence, in the same manner as if
such evidence was originally offered in the district
court. The comnission action complained of shall be
prima facie valid and the burden shall be upon the
party or parties seeking review to establish the in~-
validity of such action of the commission., The court
shall determine the issues of fact and of law and
shall, upon a preponderance of the evidence introduced
before the court, which may include evidence in addition
to the transcript of proceedings before the commission,
and the law applicable thereto, enter its order either
affirming, modifying, or vacating tre order of the com-
mission, In the event the court shall modify or vacate
the order or decision of the commission, it shall enter
such order in lieu thereof as it may determine to be
proper, Appeals may be taken from the judgment or de-
cision of the district court to the supreme court in
the same manner as provided for appeals from any other
final judgment entered by a district court in this
state. The trial of such application for relief from
action of the commission and the hearing of any appeal
to the supreme court from the action of the district
court shall be expediated to the fullest possible extent."

Thus, it will be seen that in this argument we must consider

first, that the general powers of the Commission are derived from the Legis-

lature and that the power to fix the spacing of wells has been specifically

delegated to it. Second, that the Constitution of New Mexico contains a specific

and unambiguous provision providing for separation of powers of government.,

Third, that the review statute, under which this appeal is taken, undertskes

to authorize the court to conduct a "de novo" hearing, and to enter an order

in lieu of the Comission'!s order, after hearing new and additional evidence

which was not before the Commission,
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eneral Applicable Principles of A trative Lew

Before proceeding with & discussion of the cases concerning the
question here involved, we consider it proper to briefly mention some general
prineiples of administrative law which are discussed in these cases and which
we consider to be pertinent to the matter here under discussion,

As 18 stated in 42 American Jurisprudence, Public Administrative Law,
Section 35:

"The necessity for vesting administrative
authorities with power to make rules and regulations
because of the impracticability of the lawmekers pro-
viding general regulations for various and verylng de=
talls of management, has been recognized by the court,
and the power of the Legislature to vest such authore
ity 4in administrative officers has been upheld as against
various particular objections,"

Questions such as are present in the instant case arise not so
much from the authority of the Legislature to confer power upon the administrae
tive board, but rather upon the nature of the power exercised by the board
and extent to which judicial review may be had. This proposition involves
the question of whether the power exercised by the adminlstrative body is
legislative or judicial, The distinciton between these types of powers is some-
times difficult to make, but in general it is, as stated in 42 American Juris=-
prudence, Public Administrative Law, Section 36, as follows:

"legllsative power is the power to make, alter,
or repeal laws or rules for the future, to make a
rule of conduct applicsble to an individual, who but
for such action would be free from it is to legislate.

The judiclel function is confined to injunctions, ete.,
prevénﬁing wrongs for the future, and judgments giving re-
dress for those of the past,”

The broad general powers delegated to the 0il Conservation Come
mission by the statutes which have been quoted, soupled with specific power to
regulate the spacing of wells indicates to us that this 1s a wide discretionary
authority, a legislative authority granted by the lawmakers to the 0il Conser-
vation Commission, It obviously affects the aetions of persons in the oil and
gas industry in the future and has no reference to the protection of private
rights as of the present or for the redress against wrongs which have been
done in the past. In other words it appears to us that this is clearly a
legislative rather than a jJudicual funetion., This brings us to the meat of the
proposition insofar as the general applicable principles of administrative law
are concerned. Ap is stated in 42 American Jurisprudence, Public Administra-

tive Law, Section 1903
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"It is a well settled general principle that
non-judicial functions cannot be exercised by or im=
posed upon courts, and statutes which attempt to make
a court play a part in the administrative process by con=
ferring upon it administrative or legislative, as
distinguished from judicial, functions may contravene the
principles of separation of powers among the different
branches of our government,"

And in Section 191, American Jurisprudence, follows this line of
reasoning by stating:

The statute whieh provides or permits a
court to revise the discretion of a commission in
a legislative matter by considering the evidence
and full record of the case, and entering the order it
deems the commission ought to have made, is invalid as
an attempt to confer legislative powers upon the courts,®

Decisions of the Courts of other States

There are several decisions of the courts of the western
States concerning the power of the court to review the action of an adminis-
trative official or an administrative board. Before passing to the New
Mexico cases, we would like to review Briefly scme of the language in these
cases in other States which touch upon the subjects here invoived.
The first case to which we wish to call the court?s attention
is the case of Manning V. Perry, 62 P, 2d 693 (Ariz,), This case involved an
action between two parties who sought to obtain from the State Land Depart-
ment a lease upon certain State land, After investigation and hearing,
the Commissioner approved the application of one of the parties and the other
party appealed., In the State of Arizona the Land Department consists of the
Governor, the Secretary of State, Attorney General, State Treasurer, and
State Auditor, After hearing this Land Department approved the decision of
the Commissioner, and the party who had lost the applicaticn appealed to the
court under the Constlitution and statutes of Arizona, The case was tried in
the superior court of one of the counties of Arizona without the aid of a jury
and de novo as the gtatute seemed to contemplate that it should. The case was
taken to the Supreme Court of Arizona upon appeal, the appellant contending that
under the law of facts he was entitled to have his lease renewed. Concerning
the question of the extent of the "trial de novo" as provided in the statute,
the Arizona Supreme Court had this to say:
"While the superior court on appeal from the
Land Department tries the case de novo, it should not
be forgotten that the court is not the agency appointed

by law to lease state lands. The Legislature has vested
that power in the Land Department., If it investigates



and deter. .es which of the two or more ap, .cants
appears to have the best right to a lease, its
decision should be accepted by the court, unless
it be without support of the evidence, or is conte-
rary to the evidence, or is the result of fraud or
nisapplication of the law."

The Arizona court discussed with approval the decisions from
the State of VWyoming which have held a similar vein:

"In speaking of the functions of the
court on an appeal from the Land Department it is
said, in Miller v, Hurley, 37 Wyo. 334, 262 P, 238,
'the discretion of the Land Department in leasing the
public lands should be controlling! except in a case
of the illegal exercise thereof, or in the case of
fraud or grave abuse of such discretion.! It was
further said in that case: 'In the first place,
nowhere in the Constitution or statutes is the district
court or judge therof, granted pover to lease state
lands, Both the Constitution and the statutes repose that
pover in the land board., 1In exercising such power,
the land board exercises a wide discretion., (Citing
Wyoning cases) If, by the simple expedient of an
appeal from the decision of the land board, that
discretion can be taken from the board and vested
in the district court, as contended by appellant, then
the diseretion of the land board amcunts to nothing on
a contested case., It is an empty thing, a mere ignis
fatuus!.®

The Arizona court continues:

fAnd, we may add, a practice which permits
the court to substitute its discration for that of the
Land Department would give us as many leasing bodies as
there are superior courts in the state, or fourteen in
nunber, instead of one as provided for by the Legislature
~==—agn intolerable situation."

This same view is followed in Denver & R, G, W. R. Co. v. Public
Service Com:ission 100 P, 2d 552 (Utah). In that case the applicant for a

notor carrier permit and the protestant both applied for rehearings after the
Public Service Commission of Utah had granted an application with certain
limitations. The matter was appealed to the Distriet Court under the statutes

of Utah, The court called attention to the fact that prior to the enactment

of the 1935 statute the court's review of the action of the commission was limite
ed to questions of law and the comuission's findings of fact were final and not
subject to review, However, in 1935 the Legislature changed the statute and
provided that the District Court Mshall proceed after a trial de novo." The
Arizona court in considerin; the extent of the authority of the District Court
had this to say:

"The expression 'trial de novo'! has been used
with two different meanings (3 Am. Jur. p. 356,
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sec, 815): (1) A complete retrial upon new

evidence; (2) a trial upon the record made before

the lower tribunal. Locally we find an example of

the first in Section 104~77-4, R.S.U. 1933, covering
appeals from the justice court to the district court—
the case is tried in the district court as if it
oricinated there. An example of the second meaning
we find locally in our treatment of equity appeals
wherein we say that the parties are entitled to a
trial de novo upon the record.”

In considering the effeet of the amended Utah statute,
as applied to these two different meanings, the court said:

"To review an action is to study or examine
it again. Thus, 'trial de novo! as used here must
have a meaning consistent with the continued ex-
istence of that which is to be again examined or
studied, If, in these cases, the first meaning were
applied to the use of the term 'trial de novo'! then
one ¢ould not consistently speak of it as a review, as
the Commissiont!s action would no longer exist to be
re—-examined or restudied. There wounld be no reason
for making the Commission a delepdant to defend
something that had been automatically wiped out by
instituting the district court action.

"What the Legislature has dcone by Section

9 is to increase the scope of the court's review of

the record of the Commission's action to include

questions of fact as well as questions of law, A

submission to the court of the application, together

with test'mony other than the record of the testimony

before the Commission was not contemplated. The

Legislature had in mind the second meaning when it

used the word 'trial de novo'! here,®

In the Wyominz case of Banzhaf v. Swan Co. 148 P, 24 225,
the Wyoming Supreme Court had before it an appeal from the District Court
of a Wyomin, ecunty, which had reversed the decision of the State Board of
Land Comnissioners on the question of to whom a state lease upon certain
lands should be issued. Conflicting applications were filed in the office
of t"e Commissioner of Public Lands. The Commissioner of Public Lands
awarded the lease to Banzhaf, and upon appeal to the Board of Land Commission—
ers under the statute that award was set aside and a lease issued to Swan
Company. Upon appeal to the District Court, the District Court reversed the
Board of Land Commissioners, and the appeal here is taker by Banzhaf from the
order of the District Court.
Under the Wyominz Constitution certain state ofTicials constitute
the Board of Land Commissioners and have the power to lease state lands., The
statute concerning the leasing of state lands provides that any party aggrieved
by the decision of the board may have an appeal to the District Court, and upon
the appeal the contest proceeding "shall stand to be heard and for trial de
'

nove, by said court.®
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In Miller v. Hurley, 262 p. 238, the court said as follows:
"In the former decisons of this court above

set forth, it has been held that the discretion of
the land board is a substantial thing, and cannot
be interfered with by the court, except in case
of fraud or grave abuse, resulting in manifest wrong
or injsutice. Yet if appellant's contention were
upheld, it would be necessary to hold that the
discretion of the land board, conferred cn it by
the Constitution and statutes of this state, and
heretofore recognized by the decidons of this court,
is completely wiped out by an appeal., We cannot
concur in such contentions, but hold that that
discretion should be controlling, except in the case
of an illegal exercise thereof, or in case of fraud
or grave abuse of such discretion,m

The case which we consider to have almcst the same
factual situation as the case here involved 1s the recent case of Calif-
ornia Co. v. State 0il & Gas Board, 27 Sc. 2d, 542 (Miss.) This was an
appeal to the Supreme Court of Mississippl from a final judgment of the
Circuit Court of Adams County, Mississippi, which had dismissed an appeal
taken by the California Company frem an order of the State 0il & Gas Board.
The order had zranted to T, F. Hodge, the appellee, an exception to general
rule concerninz the spacing of 0il wells, which was the same type of order as
is here involved. The Circuit Court had dismissed the appeal on constitutionw
al grounds and no opportunity was offered the California Company to offer
proof as to whether the 0il & Gas Board should have passed such an order,
The Mississippi Statute at Section 6136, Code 1942, provides that anyone
"being a party to such petition may appeal Zrom the decision of the board
within ten days from the date of the rendition of the decision to the
circuit court of Hinds county, or of the county in which the petitioner is
engaged in business or drilling operations . . . .and the matter shall be
tried de novo by the circuit court and the circuit court shall have full
authority to approve or disapprove the action of the board."

The question raised here was that the requirement that the matter
be tried de novo unconstitutional and void because it undertook to confer
nonjudicial functions upon the circuit court. It should be noted here that the
Mississippi statute does not go as far as the New Mexico statute, since it
gives the court authority to approve or disanprove while our statute zives the
court authority to modify, or in fact to enter any order in licu of the
commissions!s order which tiiz court deems to be proper. The Mississippi
court called attention to the fact that the provision of the Mississippi

statute for a de novo trial was inconsistant with the provision authorizing

the court to approve or disapnrove the action of the board. No suech incon—
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sistency appears to exist under the New Mexico statute. The Mis-
sissippi court found it possible under their statute "to hold the de
novo provision unconstitutional but to sustain the power of the court to
'aporove or disapprove! the action of the board."™ In so doing the
court had this to say:

"The decision of the foregoing questions is
found to involve the questiomn (1) or whether or
not a trial de novo in the Gircuit Court n the
instant case would permit the Circuit Court to subs-
titute its own findings and judgment for that of
the State 0il and Gas Board on a purely legislative
or administrative matter, and, (2) if so, waether
or not the right of appeal should nevertheless be
preserved by striking down the provision for a
trial de novo and retaining the power of the Circuit
Court to merely aprrove or disapprove the action of
the State 0il and Gas Board, upon the theory that
to permit said Court on a trial de novo to subs-
titute its own ideas as to the proper spacing of
0il wells for those of this administrative or
legislative body is unconstitutional, while the mere
richt to approve or disaprrove its action is a valid
exercise of judicial power on a hearing as to whether
or not the decision of said Board in that regard
is supported by substantial evidence, is arbitrary or
capricious, beyond the power c¢f the Board itc nake,
or viclates scme constitutional right of the complaine
ing party.

Mle are unable to sey that except for the
provision granting a trial de novo the Legislature
would not have given the right of appeal at all
from any action of the 0il and Gas Board. It has
made provision for appsals in many instances .from
the decisions of administrative boards created by
statute in this State without recuiring that the
testimony talen before such boards be reduced to write-
ing for such purpcse., But it is unnecessary that we
shall here digress to illus:rate,

"The Legislature itself had the right in
the first instance to prescribe the general rule and
regulation as to the spacing of oil and gas wells and
to provide for exceptions therto under given circum—
stances, and it had the right to delegate this legis~
lative power to a special administrative agency, com-
posed of the State 0il and Gas Supervisor, who is
to be a competent petroleun engineer or geologist
with at least five years experience in the development
and production of oil and gas, and therfore presumed to
have expert knowledze as to the proper rules and
regulations for the spacing of oil and gas wells, and
also the Governor, Attorney General, and State Land
Comnissioner, as it has done by Section 5 of Chapter
117, Laws of 1932, now Section 6136, Code 1942. And
it is to be conceded that in adopting such general rule
and regulaticon, the 0il and Gas Board was acting
in a legislative capacity; and we are of the opinion
that in granting the exception involved in the ine
stant case to the said general rule and regulation
the said Board was likewise acting in at least a
quasi legislative capacity. In order that any hearing
shall be judicial in character, it must proceed upon
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past or p: ent facts as such, which are oi

such nature that a judicial trial tribunal may
find that they do or do not exist, while in

making these conservation rules and the exceptions
thereto the larger question is one of state policy,
So that what is to be made of the facts depends
upon their bearing upon a legislative policy for
which persons of special training and special
responsibility have been selected.

There appeared to be little doubt in the minds of the
Mississippi court, and there is little doubt in ours, that if the Leglsla-
ture had seen fit it could have adopted this general spacing rule and
regulation and could also have heard testimony as fo whether exceptions should
be provided for, and the fact that it may have conducted such a hearing would not
have rendered its action judicial. The Mississippi court concluded that:

- T"And since the Legislature had the power to
delegate this function to a Board composed of the
officials hereinbefore mentioned, we are of the
opinion that the action of said Board in adopting
both the general rules and regulations, as pro-
vided for by the statute, and the exceptions
therete after a hearing, was as heretofore stated
likewise legislative; that, therefore, the Circuit
Court would be without constitutional power on
appeal to substitute its own opinion as to what are
proper oil conservation measures for that of the
State 0i1 and Gas Board, on a lesislative or adminis-
trative question. s¥nce the separation of executive,
legislative and judiclal pOWErS,e.eceecacess ferbid.®

In view of the presumption of validity of statutes, the
Mississippi court held thot the authority cf the court to approve or
disapprove the action of the board may be upheld by

"limiting its authority in that behalfl to the
right to conduct & hearinzg to the extent only of
determining whether or not the decision of the
administrative agency is supported by substantial
evidence, is arbitrary or capricious, beyond the
power of the Board to make, or violates some
constitutional right of the complaining party....."

The court further held that in determining these questions the ecircuit
court would be acting judicially and to that end it might hear evidence to the
extent of determining what state of facts the administrative body acted on. But
the court specifically limited the evidence which might be introduced by saying:

"But to allow an appellant to present to the
Circuit Court & different state of case or one based on
additional facts would merely tend to becloud the issue as
to whether or not the administrative body had based its
decision on substantial evidence, had acted arbitrarily or
capriciously, beyond its power, or violated some constitutional
right of the party affected thereby. In other words, to permit
a trial de novo in the Cirecuit Court on a legislative or administrative
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decision of the State 0il and Gas Board, within

the common acceptance of the term 'tried de novo!
would permit a party to withold entirely any show-
ing of these facts, as he contends them to be,

from the original board composed of experts and of
those charged with the responsibility of a great
public policy of the State, and wait until on appeal
when he will make his full disclosure for the first
time before nonexperts in that field to determine
as to the proper spacing of oil and gas wells, In
such case the Court would be departing from its
proper judicial function into the realm of things
about which it has no such knowledge as would form
the basis for intelligent action."

After disposing of the decisions of the Texas Courts, as not
applicable to the Mississippi statute because based upon a statute pro-
viding for an independent action rather than an appeal, the opinion as a part
of its conclusion recites:

RTherefore, the only sound, practicable or
workable rule that can be announced by the Court is
to hold that when the appeal is from either a general
rule and regulation or from an exception granted
thereto, the Court to which the appeal is taken shall
only inquire intc whether or not the same is reason=-
able and proper according to the facts disclosed before
the Board, that is to say, whether or not its decision
is supported by substantial evidence or is arbitrary
or capricious, or beyond the power of the Board to
make, or whether it violates any constitutional right
of the complaining party.”

The concurring opinion of Justice Griffith considers the
question of the power of the Court and of the type of evidence which may
be presented, concluding as follows:

"The result 1s the conclusion that the legig-
lature could not confer upon either of the said judicial
courts the original asuthority in either respect above
mentioned, and since it could not do so directly, it
could not do so by the indirect device of a trial de
novo on appeal; and thus there is the further result
that all the authority which could be conferred on
the courts would be of a review to determine whether
the Oil and Gas Board in its order acted within the
authority conferred on it by statute, and if so, then
whether in making its order it did so upon facts
substantially sufficient to sustain its action.

"The essential nature of such a review is such
that it must be of what the Board had before it at
the time it made its order., It would be an incongruity
as remarkable to permit another different record to be
made up on appeal to the circuit court as it would be to
allow another and a different record to be presented to
this Court on an appeal to it. The question is, and
muist be, what did the 0il and Gas Board have befcre it,
and all this the majority opinion has well and sufficiently
pointed out,
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"But what the 0il and Gas Board had before
it is best and most dependably shown by a certified
transeript made by a competent person in precise
duplication of what was there heard and what there
transpired. It is an incongruity in merely another
phase which omits such a transcript, and thereafter
would call witnesses to prove what was heard by
and what transpired before the Board, as is allowed
to be done by the reversal in this case...”
It appears to us that these cases, particularly the
last one, which involved an appeal from a board similar to our Oil Conser-
vation Commission, clearly reflect that the most recent decisions leave to the
administrative bodies the discretion which has been jiven them by the Legis-
lature, and that the courts confine themselves solely to the question of
whether there is substantial evidence in the record before the Commission
on whicl: the Commission's decision can be based, or, in other words, whether
the administrative body acted arbitrarily, It further appears that since this
substantial evidence rule is the basis for the extent of review, the transcript
of evidence before the Commission is the only evidence which can logically be

considered,

New Mexico law Concerning Avveals and Reviews
Of Orders Of Administrative Bodies

We come now to the New Mexico law concerning appeals from
reviews or orders from administrative bodies, which we consider to bear out
our position as to the power of this court to review a decison of the 0il
Conservation Comnmission., As has heretofore heen stated, the pertinent
provision of the Constitution of New Mexic- is contained in Section 1, Article
IIT and is as follows:
"The powers of the govermment of this state are
divided into three distinct deparments, the legislative,
e..ecutive, and judicial, and no person or collection
of persons charged with the exercise of powers properly
belonging to one of these departments, shall exercise
any powers properly belonging to either of the others,
except as in this constitution otherwise expressly
directed or permitted.”
Until rather recent years, the cases in New Mexico concerning
the powers of the courts to review decisbns of administrative bodies have
been confined primarily to appeals from the action of the State Corporation
Commission. The Constitution of New Mexico is unique in that it contains the
provision for the powers of the Corporation Commission and further provides for

removal of matters covered by the constitutional provision to the Supreme Court

of New Mexico, and:
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"In the event of such removal by the company,
corporation or common carrier, or other party to
such hearing the Supreme Court may, upon applica-
tion in its discretion, or of its own motion, require
or authorize additional evidence to be taken in such
cause; but in the event of removal by the commission,
upon failure of the company, corporation, or common
carrier, no additional evidence shall be allowed.....
" .....the said court shall have the power and
it shall be its duty to decide such cases on their
merits, and carry into effect its jJudgments, orders,
ard decrees made in such cases, by fine forfeiture,
mandamus, injunction and contempt or other appro-
priate proceedings.®
(Article II Section 7 Constitution of New Mexico)
As the functions and duties of the Corporation Commission
have grown, it has become necessary to enact a statute supplementing the
Constitution, whieh provides in effect that a motor carrier being dissatisfied
with an order of the Commission, which order is not remcvable directly to the
S upreme Court under the constitutional provisions, may:
fCommence an action in the distriet court for
Santa Fe County against the Cormission as defendant,
to vacate and set aside such order or determination, on
the ground that it is unlawful or unreasonable, In any
such proceeding the court may grant relief by injunction,
mandarus or other extraordinary renedy..cesesececs”

The Statute further provides that:

"The same shall be itried and determinasd as other
civil actions without a jury.®

(New Mexico Statutes 1941 Annotated 57-1363)

It should be borne in mind that some of the cases cited are under
the constitutional provision, and some are under the statutory provision.

The first case in New Mexico aprears to he Seward v, D. & R, G, 17
N. M. 557, which was a proceeding under the constituticnal provision, moving
directly from the Commission to the Supreme Court. In this case the matter was
removed by the Cormmission when the carrier refused to comply with the order,
and the court refused to allow additional evidence under the Constitutional
provision. The Attorney General took the position that the Supreme Court had
a right to form its independent judgment in the matter and was.not confined to
a consideration of the reasonableness and lawfulness of the order of the
Commission., He based his position upon the language in the statute quoted
above, that the court shall have "the power and it shall be its duty to decide

such cases upon their merits.® The Supreme Court had this to say:

-1/ -



— ——

"Now if the contention is sound then the
provision just quoted invests this court with
legislative power to fix rates. There is no
doubt but that the people of the state, by
constitutional provision could confer such power
upon the judges of the Supreme Court. If thay saw
£it they might combine all the power of govern=—
ment in one department, but such action would not
be in accord with the settled policy of the states
of the Union, where it has been the studied pur-
pose to, so far as possible, keep separate the
three great departments, and we should not so con-
strue the provision as conferring legislative power
upon this body, unless compelled to do so b clear
and unmistabable language."

The court held that the only thing to be decided upon the
appeal by the Commission was the reasonableness and lawfulness of the order,
and they concluded that if the court finds the order reasonable and lawful,
it enters a judgment to that effeet, but if it finds it unlawful and
unreasonable, it refuses to enforce it and the State Corporation Commission may
proceed to form a new order under its rule.

This proposition was further discussed in Séaberg v. Raton Public
Service Co, 36 N. M. 59; 8 P. 2d 100, in which the petitioner had removed a
matter before the Corporation Commission directly to the Supreme Court, and the
Corporation Commission filed a motion to dismiss., The facts of the case are
not particularly pertinent to the present question, but some of the language
of the court indicates the position which it was quick to take in these matters.
We quoted from the case as follows:

#The proceeding of removal is not for the
review of judicial action by the commission, It is
to test the reasonableness and lawfulness of its
orders, The function of the commission is legisla-
tive; that of the court, judicial, The commission is
not given power to enforce any order; it being merely
a rate-making or rule-msking body, doing what, if there
were no commission, the Legislature alone could do.
The court, on the other hand, can make no rate or rule,
since it lacks the legislative power.®

Perhaps the most complete discussion of the matter arose in
the case of Harris v. State Corporation Coimission 46 N, M, 352 P, 24, 323,
which was an appeal under the statute to the district court of Santa Fe County.
The carrier had been granted a certificate and another carrier, adversely
affected, aprealed tc the district court. The appeal to the district court
was taken by way of a complaint filed by the protestant, At the trial, the
plaintiff, instead of introducing the record of the hearing before the Com=

mission, introduced new evidence by way of testimony of seven witnesses,
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ﬁpon conclusion of the evidence the court made many findings contrary to

those of the Commission and concluded, as a matter of law, that the action

ol the Commission was unlawful and unreasonable, The first question discussed
was the scope of judicial review provided for in the statute, The court goes
into a rather exhaustive review of the New Mexico authoritiss and discusses
several Law Review articles concerning the subject. Some of its concluding
remarks are as follows:

Mhen our Legislature enacted Ch., 154, L.
1933, it declared its purpose and policy to confer
upon the Cormission the power and authority to make
it its duty to supervise and regulate the trans—
portation of persons and propely by motor vehicle for
hire upon the public highways of this state and to
relisve the undue burdens on the highways, and to t
the safety, and welfare of the travelling and shipping
public and to preserve, foster and regulate transportation
and pernit the co~ordination of transportation facilities...

"Counsel for Appellee contends that in the
removal of a cause pendingz before the Comnaissicn
under Sec. 51, ete., of the Act, the trial before the
District Court is a trial de novo. This view
is repelled distinetly by what we sgid in the Seward
GaSCeevcvesccesns

"Ever where statutes of other states have
said that upon judieial review of administrative or
legislative acts the trial shall be de novo, scme
courts have held such provision unconstitubicnal,
others hold that the de novo provision is limited
to the ascertainment by the court of whether the
jurisdictional facts exist and whether there hiad been
due process, and whether tihe Corralssion had kept within
its lawful authority,

"That question of constitutional right and
pover raised by adninistrative action must be tried
de novo so that the court may reach its own independent
judgnent on the facts and the law without being bound
by the rule of administrative finalit: of the facts and
that additional evidence nay be introduced so that these
questions of constitutional right and power need not be
decided on the administrative record alone, may be conceded."

"Je hold that the District Court erred in
receiving and considering itestimony other than that
which had been produced at the hearing before the
Cormission,®

The riost recent case on this subject is New Mexieo Transportation Co.,
Ine, v, State Corporation Comnmission, 51 N. M. 59; 178 P. 238 530, in which
the Commission affirmed the position taken in Harris v. State Corporation Come
mission, supra, and refused to disturb an ordsr of the State Corporation Come
mission, The Court said:
"Following the rules there announced, we are
unable to say from an examination of the record that
the order of the Commission granting these certificates was

either unlawful or unreasonable, It is not sufficient
that we might have reached a different conclusion,"
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This matter has .lso been discussed in general 1. cases
arising out of the enforcement of the liquor laws of New Mexico by the Bureau
of Revenue, Our statutes authorize the Commissioner of Revenue to establish a
Division of Liquor Control and to appoint a chief of this division to administer
the powers and duties of it,

(New Mexico Statutes 1941 Annotated, 61-501 to 61-525)

Among powers given to the Division of Liquor Control is the power
to issue, revoke, cancel or suspend licenses,

There are different appeal provisions from orders referring to the
issuance of licenses and those referring to cancellation or revocation of
licenses. The provisions relative to appeal of orders concerning issuance of
licenses are found in Section 61=516 of New Mexico Statutes 1941 Annotated.
This section originally provided as follows:

Any person, firm or corporation aggrieved
by any decision made by the chief of division as to
the issuance or refusal to issue any such additicnal
license may sasppeal therefrom to the district court of
Santa Fe County, by filing a petition therefor in said
court within thirty (30) days from the date of the
decision of the chief of division, and a hearing on the
matter may be had in the district court. Provided,
however, that the decision of the chief of division
shall continue in full force and effect, pending a
reversal or modification therecf by the district court., "

In 1245 the provision was amended by adding the words "which
hearing shall be de novo."

The section of the statute dealing with revocation and suspension
of licenses, and appeals from such orders, in Section 61-605, New Mexico
Statutes 1941 Annotated, which provides, among other things, that:

"The matter on appeal shall be heard by the
judge of said court without a jury, and such court
shall hear such appeal at the earliest possible time
granting the matter of the appeal a preference on the
docket., The judge, for good cause shown may receive
evidence in such proceedings in addition to that appearing
in the record of hearing and shall act aside and void any
order or finding whieh is not sustained by, or has been
overcome by, substantial, competent, relevant and erédible
evidence,"

This section of the statute has not been amended to provide for a de
novo hearing,

In the case of Floeck v. Bureau of Revenue, 44 N. M. 194; 100
P. 2d 225, an ap:eal was taken under the section relating to cancellation of a
liquor license, Section 61-605 New Mexico Statutes 1941 Annotated. Some question

was raised as to the Constitutionality of the liquor control act, but the court

did not pass upon that question., It did, however, have this to say:
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"Assuming the constitutionality of Sec.
1303, it did not undertake to vest in the district
court the administrative function of determining
whether or not the permit should be granted. It
gave the court authority only to determine whether
upon the facts and law, the action of the Commissioner
in cancelling the license was based upon an error of
law or was unsupported by substantial evidence or
clearly arbitrary or capricious. (Ma~King Products Co.
v. Blair, 271 U, S. 479, 46 S. Ct. 544, 70 L. E4,
1046); otherwise it would be a delegation of administra-
tive authority to the district court in violation of
the Constitution., Bradley v. Texas Liquor Control Board,
Tex, Civ, App., 108 S. W. 2d 300; State v. Great Northern
Ry. Co, 130 Minn. 57, 153 N. W. 247, Ann. Cas, 1907B,
1201.

"The New Mexico Liquor Control Act is an
xercise of the police power of the state, for the
welfare, health, peace, temperance and safety of its
people, It prescribes the terms and and conditions upon
which licenses shall be issued and the grounds and procedure
for their cancellation; all of which are made purely adm-
inistrative.®

Apparently the question was not raised in this case as to the
introduction of new evidence.

However, in the case of Chiordi v. Jernigan 46 N. M. 396; 129
P, 24 640 this same statute was under consideration. After revocation of his
license, a licensee appealed to the district court of Santa Fe County. In
discussing the authority or jurisdiction of the district court, the Supreme Court
had this to say:

"No provision is made on apreal for trial
de novo, and jury trials are specifically excluded.
It is provided that the judge for good cause shown
may receive additional evidence. It 1s obvious
that he must review the evidence taken in the
hearing before the Chief of Division., As the trial
is not de novo the Chief of Division's decisbn
on the facts must be reviewed as he heard it, and
and it could not be if additional evidence was
authorized upon the question of whether appellee
was the party in interest. It is our conclusion
that the new evidence which may be admitted must
be confined to questions of whether the Chief of
Division acted fraudulently, capriciously or
arbitrarily in rendering his decision., Ma-King
Products Co, v. Blair, supra; Floeck v, Bureau of
Revenue, supra; Texas Liquor Control Board v. Floyd,
supra.

"The proceedings before the Chief of
Division, while quasi judiecial, were esentially
administrative. The questions before the district
court and here, are questions of law, They are,
whether he acted fraudulently, arbitrarily or capri-
ciocusly in meking his order, and, whether such order
was supported by substantial evidence, and generally,
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whether the Chief of Division acted within the
scope of the authority conferred by the liquor
control act.®
It should be noted that some of the conclusions appear here
tc be based upon the fact that there is no provision for a trial de novo under
this section of the statute.
It may have been this language which prompted the Legislature
of 1945 to insert in Section 61-51¢ Hew Mexicc Statutes 1941 Annotated, which
is the section dealing with appeals refusing to issue licenses, the de novo
provision, As has been noted above, however, this provision was not inserted
in Section 61-305.
In the recent case of Yarbrough v. lontoya, 214 P. 2d 769, the
Supreme Court of New Mexico was called upon to pass upon the effect of the
insertion of the de novo provision in Section 61-516, New Mexico Statutes 1941
Annotated. As will be recalled this de novo provisicn was inserted after the
Floeck and Chiordi cases were decided. The Court again called attention to the
fact that the Chief of the liquor Divisiorn is ziven wide administrative judgment
and discretion with respect to new licenses, and that the statute does not provide
for formal heering, and there is no requirenent that he may only consider evi-
dence that would be adnissible in a court hearing. There is likewise no
lirnitation upon evidence before the 0il Conservation Corrzission., The Court, in
concluding that the de novo provision does not change the fundamental proposi-~
tion of limitction of Judicial review, had this to say:
"Je are further committed to the doctrine
that the courts may not overrule the acts of adminis-
trative officers on matters committed to this
discretion unless their actions ars unlawful, unreason=
able, arbitrary, capricious, or not supported by
evidence."
The Court said further:
"The applicant says this rule no longer
obtains since the provision for a hearing de novo
was written into the liquor law in 1945, A suf-
ficient answer to this contention is found in
Floeck case, supra, where in speaking of the
powers of the District Court on appeal under the
1937 liquor act, we said: ‘'YAssuming the constitu-
tionality of Sec., 1303, it did not undertake to
vest in the district court the adminisirative
function of determining whether or not the permit
should be granted. It gave the court authority

only to determine whether upon the facts and law,
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the action of the Commissioner in cancelling

the license was based upon an error of law or was

unsupported by substantial evidence or clearly

arbitrary or capricious (Ma-King Products Co. v.

Blair, 271, U. S. 479, 46 S. Ct. 544, 70 L. Ed.

1046); otherwise it would be a delegation of adn-

inistrative authority to the district court in

violation of the Constitution,!

"See also the case of Harris v, State
Corporation Cormission, 46 N. M. 352, 129 P. 2d
323."
It is true that the statutes for appeal from orders of

the Commissioner of Public Lands, Section 8-867 New Mexico Statutes, 1941
Annotated, provide for trials de novo, but we find no cases in which the

question of extent of review was raised.

CONGLUSIONS

Based upon the decisions and authorities cited, it is the
position of Texas Pacifiec Coal and 0il Company that the nature and scope of the
review by this Court of orders of the 0il Conservation Commission, including
the question of what evidence may be presented, is limited as follows:

1. In view of the apparent attenpt to delegate non-
judicial functions to this Court, the review provisioné of the statute are
unconstitutional unless limited b the Court to the affirming or vacating of the
order of the Cormission,

2, This Court is limited upon review to a determination of
whether the sction: of the Commission was unsupported by substantial evidence
or was clearly arbitrary or capricious,

3. In making this determination this Court cannot pass upon
the Commission's action unless it limits itself to the transcript of evidence

befcre the Cormission,

Respectfully submitted,

ATWOOD, MALONE & CAMPBELL

By_dxu_é’mpied__

EUGENE T. ADAIR

Attorneys for Protestant,
Texas Pacific Coal & 0il Company.
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TEX#S PACIFIC COAL. & CIL COMPANY

MEMORANDUM BRIEF

THE NATURE 2ND SCOPE OF THE REVIEW BY THE DISTRICT COURT OF

AN ORDER OF THE COIL CONSERV:TION COMMISSION INCLUDING THE

QUESTION OF WHAT EVIDENCE MAY BE PRESENTED UPON APPEAL.,

This case represents the first appeal ever taken in the State of New
Mexico from an order of the Oil Conservation Commission. It is taken under
the provisions of the oil and gas conservation law of this State which was
enacted in 1935 and which was re-enacted by the 1949 Legislature with certain
amendments. Included in the amendments was one which changed the appeal
and review sections under which this appeal is taken.

At the outset it would seem proper to state specifically the position
of the Texas Pacific Coal and Oil Company in this case and its attitude con-
cerning the power of the District Court to review matters decided by the
Commission, including the nature of the evidence which may properly be
heard by this Court.

The original application herein was filed by Amerada Petroleum:
Corporation and in its application it requested that it be granted an exception
from the state-wide rules concerning the spacing of oll and gas wells. The
general spacing program i{n New Mexico has for a number of years been upon
a forty acre basis, and deviations from that spacing \pattcrn have been granted
from time to time upon application for an exception to the rule. It is of some
significance to note that heretofore exceptions have been requested for spac-
ing patterns for less than forty acres, but this appears to be the first instance
in this State in which application has been made for an exception requesting
a spacing pattern for more than forty acres. It should be noted in passing
that Amerada is not being forced by Commission or anyone else to drill on
forty acre locations. Texas Pacific Coal and Oil Company is the owner of
certain leases in the field here involved, and it entered the hearing before the

Commission protesting the granting of the exception to the state-wide rule.
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The Commission, after hearing the evidence, denied the application for the
exception, by its order No. R-2Z, in which it found in effect that the evidence
submitted by the applicant was insufficient to prove what the Commission
considered to be necessary matters of proof for the granting of an exception
to the state-wide rule. The applicant then filed its petition for rehearing
setting out the respects in which it considered the Comminasion in error, as
required by the statute, and upon the denial of the motion for rehearing it
takes this appeal to the Court, in which appeal, under the statute, it is limited
to the same questions which were presented to the Commission in its
application for rehearing. There is no constitutional question presented in
the petition for Review,

The first matter which Texas Pacific Coal and Gil Company would
like to call to the attention of the Court, with the request that it be determined
at this time, is the nature and extent of the review of the Commission's order
which may be obtained before this Court. ‘4 e consider this proposition funda-
mental, both from a substantive and a ~rocedural point of view. Itis a
proposition which we raise at the outset, in order to avoid the possibility of
delay in the disposition of this matter by the introduction of evidence and the
inevitable objection to its admissiability. It is our pesition that the so-called
"de novo'' praovisions in the New Mexico appeal statute violate the Constitution
of the State of New Mexico, and that this Court, if review is to be granted, is
limited upon review to the transcript of evidence before the Conservation Com-
mission and only such other evidence as may bear upon the power of the
Commission to act. It is our further position that this Court can only inquire
into whether or not the decision of the Commission is supported by substantial
evidence, or is arbitrary or capricious, or beyond the power of the Com-

mission to make, or violates some constitutional right of the appellant.



Applicable Constitutional and Statutory Provisions

In order that the Court may bear in mind through this argument
the basis of the position of the Texas Pacific Coal and Oil Company, we wish
to call to the attention oi the Court the constitutional and statutory provisions
to which we will make reference and which we consider pertineat to this
matter,

As has heretofore been state, the Oil Conservation Commission
was created and its power defined by the re-enactment of the 1935 Statute
by the 1949 Legislature, which Statute now appears at Chapter 69 of the 1949
sccumulative Packet Supplement of the New Mexico Statutes 1941 Annotated.
Section 67-210 of that £ct defines that general powers of the Commission as
follows:

'*The commission is hereby empowered, and it is its

duty, to prevent the waste prohibited by this act and

to protect correlative rights, as in this act provided,

To that end, the commission is empowered to make

and enforce rules, regulations and orders, aand to do

~hatever may be reasonably necessary to carry out

the purposes of this act, whether or not indicated or

specified in any section hereof. "

Section 69-2i1 enumerates certain specific powers of the Comn-
mission, including the one which is pertinent to this case by stating:

"~ part from any authority, express or implied, eise-
where given to or existing in the commmission by virtue
of this act or the atatute of this state, the commission
is hereby authorized to make rules, regulations and
orders ior the purposes and with respect to the subject
matter stated herein, viz:
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*(10) To fix the spacing of wells;
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It should be apparent that the L egislature has delegated to the
Qil Conservation Conimission wide powers to deal with matters involving
the production of oil and gas in this State, and that such powers are legisiative
powers which could be exercised by the Legislature itself or thraigh committees,

except for the fact that the Legislature obvicusly considered it more practical



to delegate these powers to an administrative body composed of the Governor
of the State, the Commissioner of Public Lands and the State Geologist, as a
member and Director. In comnection with this legislative power invested in
the Oil Conservation Commission, the provision of the Constitution of New
Mexico relating to separation of powers must be considered. This provision
is found in Section 1, Article Iil of the Constitution of the State, and is as

follows:

""The powers of the government of this state are
divided into three distinct departments, the legis-
lative, exacutive and judicial, and no person or
collection of persons charged with the exercise of
powers properly belonging to one of these depart-
ments shall exercise any powers properly ielonging
to either of the others, except as in this conctitution
otherwise expressly directed or permitted. "

Certainly this is an unequivocal separation of power,

Finally, in oonsidering this matier, it is necessary to realize that
when the conservation act was amended by the 1949 Legislature, the provision
for judicial review was completely revised in an effort to provide a ''de novo"
hearing before the Court. This statute, under which the present appeal is
taken is found in Section 69-223 of the amended law, and it provides as
follows:

"(b) Any party to such rehearing proceeding, dissatisfied
with the disposition of the application for rehearing, may
appeal therefrom to the district court of the county wherein
is located any property of such party affected by the decision,
by filing a petition for the review of the action of the Com-
mission within twenty (20) days after the eatry of the order
following rehearing or after the refusal or rehearing as the
case may be. Such petition shall state briefly the nature
of the proceedings before the Commission and shall set
forth the order or decision of the commission conplained
of and the grounds of invalidity thereof upon which the
applicant will rely; provided, however, that the questions
reviewed on appeal shall be only questions presented to

the Commission by the application for rehearing. Notice
of such appeal shall be served upon the adverse party or
parties and the commission in the manner provided for

the service of summons in civil proceedings. The trial
upon appeal shall be de novo, without a jury, and the
transcript or proceedings before the commission, includ-
ing the evidence taken in hearings by the commission,
shall be received in evidence by the court in whole or in
part upon offer by either party, subject to legal objections
to evidence, in the same manner as if such evidence was
originally offered in the district court. The commission



action complained of shall be prima facie valid and the
burden shall be upon the party or parties seeking review
to establish the invalidity of such action of the commissian.
The court shall determine the issues of fact and of law and
shall, upon a preponderance of the evidence introduced
before the court, which may include evidence in addition
to the transcript of proceedings before the Commission,
and the law applicable thereto, enter its order either
affirming, medifying, or vacating the order of the com-
mission. In the event the court shall modify or vacate

the order or decision of the commission, it shall enter
such order in lieu thereof as it may determine to be
proper. Appeals may be taken from the judgment or
decision of the district court to the supreme court in

the same manner as provided for appeals from any other
final judgment entered by a district court in this state,
The trial of such application for relief from action of

the commission and the hearing of any appeal to the
supreme court from the action of the district court shall
be expediated to the fullest possible extent.”

Thus, it will be seen that in this argument we must consider first,
that the general powers of the Commission are derived from the Legislature
and that the power to fix the spacing of wells has been specifically delegated
to it. Second, that the Constitution of New Mexico contains a specific and
unambiguous provision providing for separation of powers of government.
Third, thatthe review statute, under which this appeal is taken, undertakes
to authorize the court to conduct a ''de novo" hearing, and to enter an order
in lieu of the Commission's order, after hearing new a2nd additional evidence
which was not before the Commission.

General Applicable Principles of Administrative Law

Before proceeding with a discussion of the cases concerning the
guestion here involved, we consider it proper to briefly mention some general
principles of administrative law which are discussed in these cases and which
we consider to be pertinent to the matter here under discussion.

As is stated in 42 American Jurisprudence, Public 2dministrative
Law, Section 35;

“The necessity for vesting administrative authorities
with power to make rules and regulations because of
the impracticability of the lawmakers providing
general regulations for various and varying details
of management, has been recognised by the court,
and the power of the Legislature to vest such author-
ity in administrative officers has been upheld as
against various particular objections.”



Cuestions such as are preseat in the instant case arise not 50 much
from the authority of the Legislature to confer power upon the administrative
board, but rather upon the nature of the power exercised by the board and
extent to which judicial review may be had. This proposition involves the
question of whether the power exercised by the administrative body is
legislative or judicial. The distinction batween these types of powers is some-
times difficult to make, but in general it is, as stated in 42 American Juris-
prudence, Public Administrative Law, Section 36, as follows:

'"Legislative power is the power to make, alter,

or repeal laws or rules ior the future, to make a
rule of conduct applicable to an iadividual, who but
for such action would be iree from it is to legislate.
The judicial function is confined to injuactions, etc.,
preventing wrongs for the future, and judgments
giving redress for those of the past.”

The broad general powers delegated to the Oil Conservation Com-
mission by the statutes whieh have been quoted, coupled with specific power
to regulate the spacing of wells indicates to us that this is a wide discretionary
authority, a legislative authority granted by the lawrmakers to the Oil Conserva-
tion Commission. It obviously aifects the actions of persons in the oil and
gas industry in the future and has no reference to the protection of private
rights as of the present or for the redress against wrongs which have been
done in the past. In other words it appears tous that this is clearly s
legislative rather than a judicial function., This brings us to the meat of the
proposition insofar as the general applicable principles of administrative law
are concerned. 23 is stated in 42 American Jurisprudence, Public Adminis-
trative Law, Section 190:

“It is a well settled general principle that non-judicial
functions cannot be exercised by or imposed upon
courts, and statutes which attempt to make a court
play a part in the administrative process by conferring
upon it administrative or legislative, as distinguished
from judicial, functions may contravene the principles
of separation of powers among the different branches of
our government."

And in Section 191, American Jurisprudence, follows this line of

reasoning by stating:



ey

"The statute which provides or permits a court

to revise the discretion of a commission in a
legislative matter by considering the evidence

and full record of the case, and entering the order
it deems the commission ought to have made, is
invalid as an attempt to confer legislative powers
upon the courts.’'

Decisions of the Courts of other States

. _f:»;"l There are several decisions of the courts of the western states

we would like to review briefly some of the language in these cases in other
States which touch upon the subjects here involved,

The first case to which we wish to call the court's attention is the
case of Manning V. Perry, 62 P, 2d 693 (Ariz.). This case {nvolved‘an
action between two parties who sought to obtain from the State Land Depart-
ment a lease upon certain State land. After investigation and hearing, the
Commissioner approved the application of one of the parties and the other
party appealed., In the State of Arizona the I.and Department consists of
the Governor, the Secretary of State, Attorney General, State Treasurer, and
State Auditor. After hearing this L.and Department approved the decision
of the Commissioner, and the party who had lost the application appealed to
the court under the Constitution and statutes of Arizona. The case was tried
in the superior court of one of the counties of 2Arizona without the aid of a
jury and de novo as the statute seemed to contemplate that it should, The
case was taken to the Supreme Court of Arizona upon appeal, the appelent
contending that under the law of facts he was entitled to have his lease
renewed. Concerning the question of the extent of the '"trial de novo' as
provided in the statute, the Arizona Supreme Court had this to say:

"While the superior court on appeal from the L.and
Department tries the case de novo, it should not

be forgotien that the court is not the agency appointed
by law to lease state iands. The Legislature has
vested that power in the Land Department, If it
investigates and determines which of the two or more

applicants appears to have the best right to a lease,
its decision should be accepted by the court, unless

[



it be without support of the evidence, or is contrary
to the evidence, or is the result of fraud or misappli-
cation of the law. "

The Arizona court discussed with approval the decisions from the
State of Wyoming which have held 2 similar vein:

"In speaking of the functiens of the court on an appeal
iromn the Land Department it is said, in Miller v. Hurley,
-~ 37 Wyo. 334, 262 P, 238, ‘the discretion of the Land
“,.1 " Department in leasing the public lands should be controll-
' ing' except in a case of the illegal exercise thereof, or
in the case of fraud or grave abuse of such discretion.'
It was further said in that case: 'In the first place,
nowhere in the Constitution or statutes is the district
court or judge thereof, granted power to lease state
lands. Both the Constitution and the statutes repose
that power in the land board. In exercising such power,
the land board exercises a wide discretion. (Citing
Wyoming cases) If, by the simple expedient of an
appeal from the decision of the land board, that discre-
tion can be taken from the board and vested in the
district court, as contended by appellant, then the dis-
cretion of the land board amounts to nothing on a contested

case. It is an empty thing, swwmeresighietiphms'. "

The :.rizona court continues:

'And, we may add, a practice which permits the court
to substitute its discretion for that of the L.and Depart-
ment would give us as many leasing bodies as there are

i superior courts in the state, or fourteen in number,
r, 67

Ly R 3 instead of one as provided for by the Legisliature--an
';' intolerable nitution. " P . oo .
- AT /,/ . /Z‘ Tt ua RS i\"" A T &

Wmmm"nm v. Tublic
Service Commission 100 P. 2d 552 (Utah). In that case the applicant for a

motor carrier permit and the protestant both applied for rehearings after .

the Public Service Commission of Utah had granted an application with certain
limitations. The matter was appealed to the District Court under the

statutes of Utah. The court called attention to he fact that prior to the enact-
ment of the 1935 statute the court's review of the action of the commission
was limited to questions of law and the commission's findings of fact were
final and not subject to review, However, in 1935 the Legislature changed

the statute and provid!? that the District Court' shall proceed after a trial

de novo." The M court in considering the extent of the authority of

the District Court had this to say:



A ""The expression 'trial de novo' has been used with

v ‘ two different meanings (3 Am. Jur. p. 356, sec. 815):

\ - (1) A complete retrial upon new evidence; (2) a trial

. “» - upon the record made before the lower tribunal. Locally

s o we find an example of the first in Section 104-77-4,

- R.S.U. 1933, covering appeals from the justice court
to the district court- -the case is tried in the district
court as if {t originated there. An example of the second
meaning we find locally in our treatment of equity appeals
wherein we say that the parties are entitled to a trial de
novo upon the record."

In considering the eifect of the amended Utah statute, as applied to
these two different meanings, the court said:

"To review an action is to study or examine it again.
. : Thus, ‘'trial de novo' as used here must have a mean-
ing consistent with the continued existence of that which
is to be agaim examined or studied. li, in these cases,
the first meaning were applied to the use of the term
'trial de novo' then one could not consistently speak of
it as a review, as the Commiseion's action would no
longer exist to be re-examined or restudied. There
would be no reason for making the Commission a
defendant to defend something that had been auto-
matically wiped out by instituting the district court
action,

"What the Legislature has done by Section 9 is to
increase the scope of the court's review of the record
of the Commission's actior to inciude guestions of
fact as well as questions of law, A submission to the
court of the application, together with testimony other
than the record of the testimony before the Commission
was not contemplated. The L.egislature had in mind

£ the second meaning when it used the word 'trial de novo'
here. "

A N

4 In the ’;Vyoming case of Banzhaf v. Swan Co. 148 P. 2d 225, the
Wyoming Supreme Court had before it an appeal from the District Court

of a Wyoming county, which had reversed the decision of the State Board of
Land Commissioners on the question of to whom a state lease upon certain
lands should be issued. Conflicting applications were filed in the office of
the Commissioner of Public Lands. The Commissioner of Public L ands
awarded the lease to Banzhaf, and upon appeal to the Board of Land Commis-
sioners under the statute that award was set aside and a lease issued to Swan
Company. Upon appeal to the District Court, the District Court reversed the

Board of L and Commissioners, and the appeal here is taken by Banzhaf from

the order of the District Court,
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Under the #yoming Constitution certain state officials constitute
the Board of Land Commissioners and have the power to lease state lands,
The statute concerning the leasing of state lands provides that any party
aggrieved by the decision of the board may have an appeal to the District
Court, and upon the appeal the contest proceeding ""shail stand to be heard
and for trial de novo, by said court."

In Miller v. Hurley, 262 p. 238, the court said as follows:

"In the f&tmcr decisions of this court above set forth, it

has been held that the discretion of the land board is a substantial

things, and camnot be interiered with by the court, except

in case of fraud or grave abuse, resuiting in manifest

wrong or injustice. Yet if appelant's contention were

upheld, it would be necessary to hold that the discretion

of the land board, conferred onm it by the constitution and

statutes of this state, and héreto/ore recognized by the

decisions of this court, is completely wiped out by an

appeai. We cannof concur in such contentions, but hold

that that discretion should be controlling, except in the case

of an illegal exercise thereof, or in case of fraud or grave

abuse of such discretion,

The case which we consider to have aimost the same factual

e

situation. as the case here involved is the recent case of Ci:lifornia Co. v.
State Oil & Gas Board, 27 5¢. 2d. 542 (Miss.) This was an appeal to the
Supreme Court of Mississippi from a final judgment of the Circuit Court of
~dams County, Mississippi, which had dismissed an appeal taken by the
California Company from an order of the State Oil & Gas Board. The order
had granted to T. F. Heodge, the appeliee, an exception to general rule con-
cerning the spacing of oil wells¢ which-was-ithe same-type-of-erdev-as.is._
here inveolved. The Circuit Court had dismissed the appeal on constitutional
grounds and mo opportunity was offered the California Company to offer
proof as to whether the QOil k Gas Board should have passed such an order.
The Mississippi Statute at Section 6136, Code 1942, provides that anyone
""being a party to such petition may appea! from the decision of the board
#{thin ten days from the date of the rendition of the decision to the circuit
court of Hinds county, or of the county in which the petitioner is engaged in
business or drilling opezations. . . .and the matter shall be tried de novo

by the circuit court and the circuit court shall have full authority to approva

or disapprove the action of the board,"
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The question raised here was that the requirement that the matter
be tried de novo unconstitutional and void because it undertook to confer
nonjudicial functions upon the circuit court. It shouid be noted here that the
Mississippi statute does not go as far as the New Mexico statute, since it
gives the court authority to approve or disapprove while our statute gives the
court authority to modify, or in fact to enter any order in lieu of the Com -
mission's order which the court deems to be nroper. The Mississippi court
calied attention to the fact that the provision of the Mississippi statute for a
de novo trial was inconsistant with the provision authorizing the court to approve
or disapprove the action of the board. No such imconsistency appears to exist
under the New Mexico statute. The M .ssissippi court found it possible under
their statute ‘‘to hold the de novo provision unconstitutional but to sustain the
power of the court to 'approve or disapprove' the action of the board." In so
doing the court had this to say:

(+ 5 4% “The decision of the ioregoing questions is found to involve
v - the question (i) or whether or not a trial de novo in the
" Circuit Court in the instant case would permit the Circuit

Court to substitute its own findings and judgment for that of
the State Oil and Gas Board on a purely legislative or
administrative matter, and, (2} if so, whether or not the
right of appeal should nevertheless be preserved by striking
down the provision for z trial de novo and retaining the
power of the Circuit Court to merely approve or disapprove
the action of the State Oil and Gas Board, upon the theory
that to permit said Court on a trial de novo to substitute its
own ideas as to the proper spacing of oil wells for those of
this administrative or legislative body is unconstitutional,
while the mere right to approve or disapprove its action is
a valid exercise of judicial power on a hearing as to whether
or not the decision of said Board in that regard is supported
by substantial evidence, is arbitrary or capricious, beyond
the nower of the Board to make, or violates some constitu-
tional right of the complaining party.

[

- - "We are unable to say that except for the provision granting
a trial de novo the Legislature would not have given the right
of appeal at all from any action of the Oil and Gas Board. It
has made provision for appeals in many instances {rom the
decisions of administrative boards created by statute in this
State without requiring that the testirmony taken before such
boards be reduced to writing ior such purpose. But it is
unnecessary that we shall here digress to illustrate.

"The Legislature itself had the right in the first instance to
prescribe the genmeral rule and regulation as to the spacing

of oil and gas wells and to provide for exceptions thereto under
given circumstances, and it had the right to delegate this legis-
lative power to a special administrative agency, composed of
the State QOil and Gas Supervisor, who is to be a competent



12

petroleum engineer or geologist with at least

five years experience in the development and
production of oil and gas, and therefore presumed

to have expert knowledge as to the proper rales

and regulations for the spacing of oil and gas wells,
and also the Governor, Attorney General, and State
Land Commissioner, as it has done by Section 5 of
Chapter 117, Laws of 1932, now Section 6136, Code 1942.
And it is to be conceded that in adopting such general
rule and regulation, the Oil and Gas Board was act-
ing in a legislative capacity; and we are of the opinion
that in granting the exception involved in the instant
case to the said general rule and regulation the said
Board was likewise acting in at least a quasi legisla-
tive capacity. In order that any hearing shall be
judicial in character, it must proceed upon past or
present facts as such, which are of such nature that
a judicial trial tribunal may find that they do or do
not exist, while in making these conservation rules
and the exceptions thereto the larger question is one
of state policy. So that what is to be made of the
facts depends upon their bearing upon a legislative
policy for which persons of special training and
special responsibtility have been selected.

There appeared to be littie doubt in the minds of the Mississippi
court, and there is Hitle-doubtAw s, that if the Legislature had seen fit
it could have adopted this general spacing rule and regulation and could also
have heard testimony as to whether exceptions should be provided for, and
the fact that it may have conducted such a hearing would not have rendered its
action judicial, The Mississippi court concluded that:

o ‘And since the Legislature had the power to
. delegate this function to a Board composed
- of the efficials hereinbefore mentioned, we
are of the opinion that the action of said Board
{n adopting both the general rules and regula-
tions, as provided for by the statute, and he excep-
tions thereto aifter a hearing, was as heretofore
stated likewise legislative; that, therefore, the
Circuit Court would be without constitutional
power on appeal to substitute its own opinion as
to what are proper oil conservation measures
for that of the State Oil and Gas Board, on a
legislative or administrative question. Since
the separation of executive, legislative and judicial
POWETS,. . « + s o o o » o o o « o forbid."

In view of the presumption of validity of statutes, the Mississippi

court held that the authority of the court to approve or disapprove the action
of the board may be upheld by
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"limiting its authority in that behalf to the right to
conduct a hearing to the extent only of determining
whether or not the decision of the administrative agency
ts supported by substanttal evidence, is arbitrary or
capricious, beyond the power of the Board to make, or
viclates some constitutional right of the complaining
party..... ¥

The court further held that in determining these questions the
circuit court would be acting judicially and to that end it might hear evidence

to the extent of determining what state of facts the administrative body acted
on. But the court specifically limited the evidence which might be

introduced by saying:

Py "But to allow an appellant to present to the Circuit

. Court a di{fferent state of case or one based on

, additional facts would merely tend to becloud the {ssue

2 as to whether or not the administrative body had based
its decision on substantial evidence, had acted arbitrarily
or capriciously, beyond its power, or violated some
constitutional right of the party affected thereby. In
other words, to permit a trial de novo in the Circuit Court
on a legislative or administrative deciston of the State
Oil and Gas Board, within the common acceptance of the
term 'tried de novo' would permit a party to withhold
entirely any showing of these facts, as he contends them to
be, from the original board composed of experts and of
those charged with the responsibility of a great public
policy of the State, and wait until on appeal when he will
make his full disclosure for the first time before none-
experts in that fieid to determine as to the proper spacing
of oil and gas wells. Im such case the Court would be
departing from its proper judicial function into the realm
of things about which it has no such knowledge as would
form the basis for intelligent action.”

4L fter disposing of the decisions of the Texas Courts, as not
applicable to the Mississippi statute because based upon a statute providing
for an independent action rather than an appeal, the opinion as a part of its
conclusion recites:

& - ") "Therefore, the anly sound, practicable or workahle

~ ¢ rule that can be announced by the Court is to hold that

" when the appeal is from either a general rule and regula-
tion or from am exception granted thereto, the Court to
which the appeal is taken shall only inquire into whether
or not the same is reasonable and proper according t» the
facts disclosed before the Board, that is to say, whether
or not its decision is supported by substantial evidence
or is arbitrary or capricious, or beyond the power of the
Board to make, or whether it violates any constitutional
right of the complaining party. "
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The concurring opinion of Justice Griffity considers the question
of the power of the Court and of the type of evidence which may be presented
concluding as follows:

"“The result is the conclusion that the legisiature
could not confer upon either of the said judicial
courts the original authority in either respect

above mentioned, and since it could not do so directly,
it could not do so by the indirect device of a trial de
novo on appeal; and thus there is the further result
that all the authority which could be conierred on the
courts would be of a review to determine whether the
Oil and Gas Board in its order acted within the
authority conferred on it by statute, and if so, then
whether in making its order it did so upon facts
substantially sufficient to sustain its action.

"The essential nature of such a review is such that

it must be of what the Board had before it at the time
it made its order, It would be an incongruity as
remarkable to permit another difierent record to be
made up on appeal to the circuit court as it would be
to allow another and a diiferent record to be presented
to this Court on an appeal to it. The question is, and
must be, what did the Oil and Gasgs Board have beifore
it, and al] this the majority opinion has weli and
sufficiently pointed out.

"But what the Cil and Gas Board had before it is

best and most dependably shown by a certified
transcript made by a competent person in precise
duplication of what was there heard and what there
transpired. It {s an incongruity in merely another
phase which omits such a transcript, and thereaiter
would call witnesses to prove what was heard by and
what transpired before the Board, as is allowed to be
done by the reversal in this case..."

It appears to us that these cases, particularly the liftoé, which
involved an appeal from a board similar to our Cil Conservation Commission,
clearly reflect that the most recent decisions leave to the administrative
bodies the discretion which has been given them: by the lLegislature, and
that the courts confine themselves soiely to the question of whether there
is substantial evidence in the record before the Commission on which the
Commission's decision can be based, or, in other words, whether the

administrative body acted arbitrarily. It further appears that since this

substantial evidence rule is the basis for the extent of review, the transcript
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of evidence before the Commission is the only evidence which can logically
be considered.

New Mexico Law Concerning Appeals and Reviews
Of Orders of Administrative Bodies

#e come now to the New Mexico law concerning appeals from reviews
or orders from administrative bodies, which we consider to bear out our
position as to the power of this court to review a decision of the Oil Conseva-
tion Commission. As has heretofore been stated, the pertinent provision
of the Constitution of New Mexico is contained in Section 1, Article III and is
as follows:

"The powers of the government of this state are
divided into three distinct departments, the legislative,
executive and judicial, and no person or collection of
persons charged with the exercise of powers properly
belonging to one of these departments, shall exercise
any powers properly belonging to either of the others,
except as in this constitution otherwise expressly
directed or permitted. "

Until rather recent years, the cases in New Mexico coneerning the
powers of the courts to review decisions of administrative bodies have been
confined primarily to appeals from the action of the State Corporation Com-
mission. The Constitution of New Mexico is unigue in that it contains the
provision for the powers of the Corporation Commission and further provides
for removal of matters covered by the constitutional provision to the Supreme
Court of New Mexico, and:

"In the eveat of such removal by the company,
corporation or common carrier, or other party

to such hearing the Supreme Court may, upon
application in its discretion, or of its own motion,
require or authorize additional evidence to be taken

in such cause; but in the event of removal by the
commission, upon failure of the company, corporation,
or common carrier, no additional evidence shall be
allowed......

"eeeeso.the said court shall have the power and

it shall be its duty to decide such cases on their
merits, and carry into effect its judgments, orders,
and decrees made in such cases, by fine forfeiture,
mandamus, injunction and contempt or other appro-
priate proceedings."
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(Article II Section 7 Constitution of New Mexico)

£ s the functions and duties of the Corporation Commission have
grown, it has become necessary to enact a statute supplementing the
Constitution, which provides in effect that a mot or carrier being dissatisfied
with an order of the Commission, which order is not removable directly to
the Supreme Court under the constitutional provisions, may:

“"Commence an action in the district court for Santa Fe

County against the Commission as defendant, to vacate

and set aside such order or determination, om the ground

that it is unlawful or unreasonable. In any such proceed-

ing the court may grant relief by injunction, smadamus or

other extraordinary remedy......ccv0cvvnecaeas

The Statute further provides that:

“The same shall be tried and determined as other civil
actions without 2 jury.”

(New Mexico Statutes 1941 Annotated 68-1363)

It should be borne in mind that some of the cases cited are under
the constitutional provision, and some are under the statutory provision.

The first case in New Mexico appesars to be Seward v. D. & R. G.
17 N. M. 557, which was a proceeding under the constitutional provision,
moving directly from the Commission to the Supreme Court. In this case
the matter was removed by the Commission when the carrier refused to
comply with the order, and the court refused to allow additional evidence
under the Constitutional provision. The Attorney General took the position
that the Supreme Court had a right to form its independent judgment in the
matter and was not confined to a consideration of the reasonableness and
lawfulness of the order of he Commission. He based his position upon the
language in the statute quoted above, that the court shall have '"the power
and it shall be its duty to decide such cases upon their merits.' The Supreme

Court had this to say:
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"Now if the contention is sound then he provision

just queted invests this court with legislative power

to fix rates. There is no doubt but that the people

of the state, by constitutional provision could oonfer
such power upon the judges of the Supreme Court. If
they saw fit they might combine all the power of govern-
ment in one department, but such action would not be

in accord with the settled policy of the states of the
Union, where it has been the studied purpose to, so

far as possible, keep separate the three great depart-
ments, and we should not so construe the provisions

as conferring legislative power upon this bedy, unless
compelled to do so by clear and unmistakable language.”

The court held that the only thing to be decided upon the appeal by
the Commission was the reasonableness and lawfulness of the order, and
they concluded that if the court finds the order reasonable and lawful, it
enters a judgment to that eifect, but if it finds it unlawful and unreasonable,
it refuses to enforce it and the State Corporation Commission may proceed
to form a new order under its rule.

This proposition was further discussed in Seaberg v. Raton Public
Service Co. 36 N M. 59; 8 P. 2d 100, in which the petitioner had removed a
matter before the Corporation Commission directly to the Supreme Court,
and the Corporation Commission filed a motion to dismiss. The facts of
the case are not particularly pertinent to the present question, but some of
the language of the court indicates the position which it was quick to take in
these matters. e quoted from the case as follows:

“The proceeding of removal is not for the
review of judicial action by the commission.

It is to test the reasonableness and lawful-

ness of its orders. The function of the Com-
mission is legislative; that of the court, judicial,
The Commission is not given power to eniorce
any order; it being merely a rate-making or rule-
making body, doing what, if there were no com-
mission, the [ egislature alone could do, The
court, on the other hand, can maks no rate or
rule, since {t lacks the legislative power. "

Perhaps the most complete discussion of the matter arose in the
case of Harris v. State Corporation Commission 46 N. M, 352 P, 2d. 323,
which was an appeal under the statute to the district court of Santa Fe county.
The carrier had been granted a certificate and another carrier, adversely
affected, appealed to the district court. The appeal to the district court
was taken by way of a complaint filed by the protestant. At the tdal, the

plaintiff, instead of introducing the record of the hearing before the Com-
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mission, introduced new evidence by way of testimony of seven witnesses.
Upon conclusion of the evidence the court made many findings contrary to

those of the Commission and concluded, as a matter of law, that the action

of the Commissbn was unlawful and unreasonable. The first question discussed
was the scope of judicial review provided for in the statute. The court goes
into a rather exhaustive review of the New Mexico authorities and discusses

several Law Review articles concerning the subject. Some of its concluding

remarks are as follows;

' When our Legislature enacted Ch, 154, 1., 1933,
it declared its purpose and policy to confer upon
the Commission the power and authority to make
it its duty to supervise and regulate the trans-
portation of persons and property by motor vehicle
for hire upon the public highways of this state and
to relieve the undue burdens on the highways, and
to protect the safety, and weliare of the travelling
and shipping public and to preserve, foster and
regulate transportation iacilities...

“Counsel for Appellee contends that in the removal
of 2 cause pending before the Commission under
Sec. 51, etc. of the Act, the irial before the District
Court ie a trial de novo, This view is repelled
distinctly by what we said in the Seward Case.......

"Even where statutes of other states have said that
upon judicial review of administrative or legislative
acts the trial shall be de novo, some courts have
held such provision unconstitutional, others hold
that the de novo provision is limited to the ascertain-
ment by the court of whether the jurisdictional facts
exist and whether there had been due process, and
whether the Commission had kept within its lawful
authority.

"That question of constitutional right and power
raised by administrative action must be tried de
novo so that the court may reach its own independent
judgment on the facts and the law without being bound
by the rule of administrative finality of the facts and
that additiona! evidence may be introduced so that
these questions of constitutional right and power need
not be decided on the administrative record along,
may be conceded. "

“We hold that the District Court erred in receiving
and considering testimony other than that which had
been produced at the hearing before the Commission.”
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The most receat case on this subject is New Mexico Transportation
Co., Inc. v, State Corporation Commission, 51 N. M. 59; 178 P. 2d 5890, in
which the Commission affirmed the position taken in Harris v. State
Corporation Commission, supra, and refused to disturb an order of the State
Corporation Cornmission. The Court said;

"“Yollowing the rules there announced, we are
unable to say irom an examination of the record
thatthe order of the Commission granting these
certificates was either unlawful or unreasonable.
It is not sufficient that we might have reached a
different conclusion. "

This matter has also been discussed in general in cases arising
out of the enforcement of the liquor laws of New Mexico by the Bureau of
Revenue. OQut statutes authorize the Cormmissioner of Revenue to establish a
Division of Liquor Control and to appoint a chief of this division to administer
the powers and duties of it.

(New Mexico Statutes 1941 Annotated, 61-501 to 61-528)

Among powers given to the Division of Liquor Control is the power
to issue, revoke, cancel or suspend licenses.

There are different appeal provisions {rom orders referring to the
issuance of licenses and those referring te cancellation or revocation of
licenses. The provisions relative te appeal of orders concerning issuance of
licenses are found in Section 61-516 of New Mexico Statutes 1941 Annotated,
This section originally provided as follows:

"Any per;m, firm or corporation aggrieved by any
decision made by the chief of division as to the
issuance or refusal to issue any such additiona)
license may appeal thereirom to the district court
of Santa Fe County, by filing a petition therefor in
said court within thirty (30) days from the date of
the decision of the chief of division, and a hearing
on the matier may be had in the district court.
Provided, however, that the decision of the chief
of divisien shall continue in i{ull force and effect,
pending a reversal or modification thereof by the
district court.”

In 1945 the provision was amended by adding the words ""which

hearing shall be de novo. "
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The section of the statute dealing with revocation and suspension of
licenses, and appeals from such orders, in Section 61-605, New Mexico
Statutes 1941 Annotated, which provides, among other things, that:

"The matter on appeal shall be heard by the
judge of said court without a jury, and such
court shall hear such appeal at the earliest
possible time granting the matter of the appeal
a preference on the docket. The judge, for
good cause shown may receive evidence in such
proceedings in addition to that appearing in the
record of hearing and shall act aside and void
any order or finding which is not sustained by,
or has been overcome by, substantial, competent,
relevart and credible evidence."

This section of the statute has not been amended to provide for a
de novo hearing.

In the case of Floeck v. Bureau of Revenue, 44 N, M. 194; 100 P 24
225, an appeal was taken under the section relating to cancellation of a liquor
license, Section 61-675 New Mexico Statutes 1941 Annotated. Some question
was raised as to the Constitutionality of the liquor control act, but the court
did not pass upon that question. It did, however, have this to say:

" Assuming the constitutionality of Sec. 1303, it
did not undertake to vest in the district court

the administrative function of determining whether
or not the permit should be granted. It gave the
court authority only to determine whether upon the
facts and law, the action of the Commissioner in
cancelling the license was based upon an error of
law or was unsupported by substantial evidence or
clearly arbitrary or capricious. (Ma-King Preducts
Co. v. Blair, 271 U. 5. 479, 46 S. Ct. 544, 79 L.
Ed. 1046); otherwise it would be a delegation of
administrative authority to the district court in
violation of the Constitution. Bradley v. Texas
Liquor Control Board, Tex. Civ., App., 108S. W,
2d 300; State v. Great Northern Ry. Co. 130 Mian,
57, 153 N. W. 247, Ann, Cas, 1907B, 1201,

"The New Mexico Liquor Control Act is an exercise
of the police power of the state, for the welfare,
health, pease, temperance and safety of its people,

It prescribes the terms and conditions upen which
licenses shall be issued and the gounds and procedure
for their camcellation; all of which are made purely
administrative."

Apparently the question was not raised in this case as to the

introduction of new evidence.
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However, in the case of Chiordi v. Jernigan 46 N. M. 396; 129 P,
2d 640 this same statute was under consideration. After revocation of his
license, a licensee appealed to the district court of Santa Fe County. In

discussing the authority or jurisdiction of the district court, the Supreme

Court had this to say:

"No provision is made on appeal ior trial de

novo, and jury trials are specifically excluded.

It is provided that the judge for good cause shown
may receive additional evidence. It is obvious
that he must review the evidence taken in the
hearing before the Chief of Division. As the trial
is not de novo the Chie! of Division's decision on
the iacts must be reviewed as he heard it, and it
could not be if additional evidence was authorized
upen the question of whether appellee was the pariy
in interest. It is our conclusion that the new
evidence which may be admitted must be confined
to questions of whether the Chief of Division acted
iraudulently, capriciously or arbitrarily in render-
ing his decision. Ma-King Freducts Co. v. Blair,
supra; Floeck v. Bureau of Revenue, supra; Texas
Liquor Control Board v. Floyd, supra.

'"The proceedings before the Chief of Division,

while quasi judicial, were essentially administrative.
The questions before the district court and hewre, are
questions of law, They are, whether he acted
fraudulently, arbitrarily or capriciously in making

his order, and, whether such order was supported

by substantial evidence, and generally, whether the
Chiel of Division acted within the scope of the authority
conierred by the liquor control act.™

It should be noted that some of the conclusions appear here to be
based upon the faci that there is no proviszion for a trial de novo under this
section of the statuie.

It may have been this language which prompted the Legislature of 1945
to insert in Section 41-516 New aexico Statutes 1941 Annotated, which is
the section dealing with appeals refusing to issue licenses, the de novo
provision. As has been noted above, however, this provision was not inserted
in Section 61-605,

In the recent case of Yarbrough v. Montoya, 214 P, 24 769, the
Supreme Court oi New Mexico was called upon to pass upon the effect of the
insertion of the de novo provision in Section 61- 516, New Mexico Statutes
1941 Annotated., As will be recalled this de novo provision was inserted

after the Floeck and Chiordi cases were decided. The Court again called
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attention to the fact that the Chief of the Liquor Division is given wide
administrative judgment and discretion with respect to new licenses, and
that the statute does not provide ior formal hearing, and there is no
requirement that he may only consider evidence that would be admissible in
a court hearing. There is likewise no limitation upon evidence before the
Oil Conservation Commissien. The Court, in concluding that the de novo
provision does not change the fundamental proposition of limitation of
judicial review, bad this to say:

"We are further committed to the doctrine

that the courts may not overrule the acts

of administrative officers on matters committed
to this discretion unless their actions are unlaw-
ful, unreasonable, arbitrary, capricious, er not
supported by evidence,"

The Court said further:

“The applicant says this rule no longer obtains
since the provision ior a hearing de novo was
written into the liquor law in 1945. A suf.

ficient answer to this contention is found in
Floeck case, supra, where in speaking d the
powers of the District Court on appeal under the
1937 liquor act, we said: 'Assuming the constitu-
tionality of Sec. 1303, it did not undertake to vest
in the district court the administrative function of
determining whether or not the permit should be
granted. It gave the court authority only to deter-
mine whether upon the facts and law, the action of
the Commissioner in cancelling the license was
based upon an error of law or was unsupported by
substantial evidence or clearly arbitrary or
capricious (Ma-King Products Co. v. Blair, 271,
U. S. 479, 46 8. Ct. 544, 70 L., Ed, (1046); other-
wise it would be a delegation of administrative
authority to the district court in violation of the
Constitution, '

“See also the case of Harris v. State Corporation
Commission, 46 N. M. 352, 129 P. 24 323.v

It is true that the statutes for appeal from orders of the Commissioner
of Public Lands, Section 8-867 New Mexico Statutes, 1941 Annotated,
provide for trials de novo, but we find no cases in which the question
of extent of review was raised.

If.‘a ,+.',,!:‘u
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CONCLUSIONS

Based upon the decisions and authorities cited, it is the
position of Texas Pacific Coal and Oil Company that the nature and scope
of the review by this Court of orders of the Oil Conservation Commission,
including the question of what evidence may be presented, is limited as
tollows:

1. In view of the apparent attempt to delegate non-judicial
functions to this Court, the review provisions of the statute are unconstitu-
tional unless limited by the Court to the aifirming or vacating of the order
of the Commission,

2. This court is limited upon review to a determination of
whether the action of the Commission was unsupported by substantial evidence
or was clearly arbitrary or capricious,

3. In making this determination this Court cannot pass upon
the Commission's action unless it liniits itself to the transcript of evidence

before the Commission.

Respectfully submitted,

ATWCOD, MALONE & CAMPBELL

By

EUGENE T, ADAIR

Attorneys for Protestant,
Texas Pacific Coal & Cil Company.



IN THE DISTRICT COURT CF LEA COUNTY
ST/ TE OF NEW MEXICO
SHILLIPS PETRCLEUM COMPANY,
Slaintiif, )
vs.

No. li, 422

CIL CONSERVATION COMMISSICHN
CF NEW MEXICG, ET 2L,

g Nt gt W' Ve’ N st S Yo’ Sue?

Deiendents.

MEM CR2ANDUM COF PCINTS AND AUTHORITIES

i. Skeliy Gil Company, Shell (il Company and Magnolia Petroleun:
Company are all “adverse purties'’ within the meaning of sec. 69-223 (b),
NMS4, und sre therefore at lez st necessiry parties defendant in this suit,

2 Words and Phrases 542 et seq.

Rule 19 (b) NMRCP

6 Cycl. of Fed. Procedure 473-479, 48!

Shields v. Barrow, 15 L. Ed 158, 17 Howard (58 U.S.) 13-

6 Cycl. of Fed. Procedure 482
~ashington v. U. S. 37 F 24 421

2. The Cil Conservation Cominission has been granted wide powers
by the legislature to deal with matters involviag the production of oil and gas
in this state. Such powers are legislative in nature, and the Commission bas
also been granted a broad discretion in the exercise of these powers,

Sec. 69 - 215, NASA
Sec. 69 - 211, NMS:

3. There is an anequivocal provision ior the separation of powers in
New Mexico.

Seec. 1, Art, I, New Mexico Constitution

4. (a) Non-judicia! functions cannot be exercised or imposed upon
courts,
42 Aw. Jur, 563-564
Jafie v. State Dept. of Health 135 Coan. 339

64 ~ 2d 330, 6 ~LR 2d 654

Harris v. State Corp. Com:., 46 NM 352, 129 P 2nd 323
Manaing v. Perry 62 P2d 693 (Ariz.)

(b) The District Court, in this proceeding, cannot amend or modify
the Gil Commission's oder, such action being repugnant to the fundamental
law providing for separation of powers.

Transcontineatal Bus System v, State Corp.
Commission 241 P 2d 829; 56 NI/ 158
Davis on Administrative j.aw, Sec. 256

{c) Courts o.2y not overrule the acts of administrative officials
unless their acte are unlawful, ecapricious, or not supported by the evidence.



Yarborough v. Montoya 54 N& 91, 214 P 2d 769

Floeck v. Bu, Rev. 44 NN 194, 100 P 24 225

Harris v. State Corp. Comm. 129 P 24 323, 46 NM 352

5. v ith he foregoing basis and fundamental law in mind, the New
Mexico Suprerne Court has narrowly construed even those statutes which
have provided for a 'trial' or “hearing' de movo.

Floeck v. Bu. Rev., supra

Yarborough v. Moatoya, supra

In addition although 'de novo' has been given differeat meanings,
the provision ior « 'review" is inconsistent with the concept of a trial "de
novo' im its broader meaning.

Denver R. G. v. Public Service Commission., 100 P 2d 552 (Utah).

6. Even if it should be ruled that additional evidence may be
introduced in this Court, such further evidence shall be limited to that which
may clarify the record, or that which wae not availabie to the Commission
below,

42 Am, Jur, 663

Coiterykam Dairy v. Milk Control Comm.

332 Pa, 15, 1 A 2d 775, 122 ALR 1049

7. In any event, the 'review' in this case is limited to those
guestions presented tc the Commissioa by Plaintiff in its application for
rebearing.

Sec. 69-223 (b), NMSA,

NCTE: The foregoing is not intended tc be a dbrief of this whole,
and rather complicated subject. If the court desires an extended briel on
some or all of the points raised herein, counsel for the Commission will
be happy to supply the same to the Court in a few days time.

¥ELVIN T, YOBT

v, F., KITTS
* ttorneys ior Gil Conservation Comm,



The question of primary interest to the Oil Conservation Commis-
sion in this case is the proper scope of review for its decisions. Sec. 65-3-22
of the N.M.S.A. (1953 Comp.) provides that:

"The trial upon appeal shall be '"de novo' without a jury, and
a transcript of proceedings before the Commission, including evidence taken
in hearings by the Commission, shall be received in evidence by the court
in whole or in part upon offer by either party subject to legal objections to
evidence, in the same manner as if such evidence was originally offered in
the District Court. "

My argument will be limited to a discussion of the various

interpretations of the term ''de novo'. /7 - T T e e

R

,

This subject has been a fruitful source of litigation for many

e~ g
Lo

years and as a result there has developed at least two distinct meanings for
the term ''de novo'; the first of which is exemplified in Article 6, Sec. 27
of New Mexico Constitution which provides that in appeals to the District
Court from the Probate Court and Justices of the Peace, trial shall be had

de novo.



The New Mexico Supreme Court, Case of State v. Coats 18 NM
314, 137 Pac. 597 (1913) held that the District Court is required to enter
its own independent judgment in such cases and further than any discretion
conferred upon the Justice of the Peace is necessarily transferred to the
District Court by the Appeal.

The same term-trial de novo, appears again in the laws of New
Mexico, but in an altogether different sense, in the statutes providing for
judical review of administrative decision an example of which is the statute
involved in the case at bar. In cotrasting the two PA%t#iet distinct uses of the
term de novo it should be noted that in the appeals from Justices of the Peac e
that the function of the inferior court is purely judicial in that it passes judg-
ment on past acts and redresses wrongs between private individuals while in
the case of the administrative body the action is prospective and general in
its application and thus legislative in character.

In the former case the original d¥&#¥fdrfs decesion is made by
an untrained and often #¥#p illprepared layman while in the latter case the
decision is the result of the deliberation and judgment of a highly trained technical
staff. This distinction is well defined in the case of Denver & R G W R v. Public

Service Commission 100 Pac2nd 552-----ccccmcacaaoo .



Upon examining our appeal statute it might be urged that
the foregoing interpretations of the term de novo are inconsistent with
the clause in the same statute permitting the court to receive evidence
'""'in addition to the transcript of proceedings before the Commission. "

Whibe such an interpretation is of course possible it is
certainly not necessary. The Cupreme Court of Penn. in the case of
Colteryahn Dairy v. the Milk Control Board , 332 Pa 115, 1 A 2 775.
interpreted a similar provision as allowing additional evidence only for the
purpose of clarifying the record or showing the actual effect of the order
complained of. The court went ahead to say that it was not the intention of
the legislature that the dealers or producers should withhold evidence
at the administrative hearing and then on appeal submit that evidence to

the court, thus presenting an entirely new case and forcing the court to

exercise legislative power. -

Naavd

J

5
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State v. Coats et al.
18 NM 314 137 Pac. 597 (1913)

One Bledsoe was the prosecuting witness in a case before
a Justice of the Peace. The defendent was acquitted and the Justice of
the Peace finding that the case had been maliciously instituted taxed the
cost to the complaining witness which he was authorized to do in %% his
discrition. The case was appealed to the District Court and there dismissed
due to the fact that the state failed to introduce any evidence whatsoever as
to the guilt of the defendant. The state appealed the dismissal on the ground
that the imposition of costs upon the prosecuiting witness resting solely within
the discretion of the Justice of the Peace, no appeal wa& could be had to review
such discretion. In rejecting this contintion the court said: '" This would be
true if the app. ct. simply reviewed the judgment of the Justice of the Peace
and reversed or affirmed the same; but under statute the case in the District
Court must be tried de novo and the District Court is necesssrily required
to enter its independent judgment, This being true the discretion conferred
upon the Justice of the Peace is necessarily transferred to the District Court

by the appeal.



'SKELLY OIL COMPANY

TULSA 2, OKLAHOMA

PRODUCTION DEPARTMENT
C. L. BLACKSHER. MANAGER

February 17, 1958

New Mexico Oil Conservation Commission
P, O. Box 871
Santa Fe, New Mexico

Attention: Mr. Jack Cooley
Gentlemen:

Hereto attached are a number of citations from
Oklahoma, Louisiana, Kansas and Texas regarding the Com-
mission's authority to do what they did in the Bisti
matter of adjusting 4O-acre location through the allowable
route in protecting correlative rights.

/Yburs very truly,

« Selinger

GWS3:de



OKLAHOMA

Champlin vs. Corporation Commission 51 Federal 2nd 823 - 286 U.S. 210

"We are of the opinion that the limiting of the taking to the
Market Demands is a reasonable regulation for the prevantion

of waste and the protection of co-equal rights of the owners

of land over such pool. Where the publicts interest is involwved,
perferment of that interest over the property interest of the
individual is one of the distinguishing characteristics of every
exercise of the policepower which affects propertyt.

Quoting Miller vs. Schoene 276 U.S. 272.

Sterling vs. Walker - 25 Pac. 2nd 312.

Oils

"Fair dealing and common justice as well as the statutory pro-
visions demanded that if the state is to exercise its power
to limit the production of oil from a ¢ s of s it must like-
wise prevent the different producers from taking an unratable
portion of the oil therefrom.

"e cannot completely ignore nor lightly brush aside the mani-
fest necessity of vesting in boards and commissgions sufficient
power to secure a practical and efficient administration of the
law and the accomplishment of the purposes and functions of
government. Complex and ever changing conditions, such as con-
front us in connection with administration of an Cil and Gas
Conservation act, renders impossible the practical enforcement
of laws which are so rigid in their requirement that they can-
not bend to meet the varying conditions which may arise. One

of the most practical methods which has been devised for the
accomplishment of such ends is the vesting by the legislature
in a commission charged with the administration of the law, the
power to promulgate rules and regulations. Practical consider-
ations have no doubt played an important part in causing the
commissions to sustain the validity of legislation combining the
powers of government in one board or Commission. Such powers,
vested are administrative in their character and there is no
practical or legal reason to vest them in the judiciary. While
hasty and i1l considered action should not be taken by the
Commission yet the rights of the various operators should be
spedily determined and unreasonable delay should be avoided. The
rapid changing conditions of the oil fields demand a proper and
prompt administration of the law.

Me vs. C.C. 25 Pac 2nd 703.
Method of Proration in Oklahoma City field was changed from time
proration plan to percentage plan.

While we sustain Pl to the extent that we decide that he was en-
titled to have production of his well based upon an open flow
hole, we cannot agree with his further contention that he is en-
titled to dictate to the Commission the manner in which the amount
of the open flow production should be determined. Pl insists that



the amount of production should be determined by a method of
mathmatical caleculation based upon the production of the well

at the time it was brought in on production. The method in
which the pat production of the well should be determined is

a matter pecularly within the province of the Corporation
Commission, subject only to the limitations prescribed by law.
And it is within their province and duty in so deciding to

take into consideration all of the elements and factors necessary
to arrive at az just conclusion.

Wilcox vs. Walker - 32 Pac. 2nd 1044
Quoting Wichita vs. Public Utilities 260 U.S. 48
"That is the general section of the act comprehensively describing
the duty of the Commission vesting it with power to fix and
order substuting new rates for existing rates.

It is to berwoted that this Commission determine the market
demand for a certain definite future period and then determine
a new and another market demand for another definite future
period.

State of QOklahoma vs. Bond et al. 45 Pac 2nd 712,
Bec. N.M. Statutes 65-3-5 Powers of Commission which is similar
to Oklahoma Statute referred to in this case).
The foregoing section of the act empowers the Commission to make,
change, or modify its orders applicable to each common source of
supply. It was inserted in the Act for a purpose. The legislature
realized no doubt that conditions surrounding the production of oil
from a common source of supply would change from time to time. To
meet the exigencies of such changed conditions the Commission was
empowered by the quoted section of the Act to exercise a discretion
Judicial in nature, and to make, and modify ts orders to accomplish
the purposes of the Act, that is, the prevention of waste and the
permission to each producer to take his ratable part of the oil from
the common source.

Under the Act the Corporation Commission is empowered to limit the
amount of oil to be taken in a stated period so as to prevent waste
and to provide for a ratable taking of the oil as between the pro-
ducers but it has no power to compel a producer to produce the
amount of oil he is permitted or allowed to produce from the common
sourc e of supply during such period.

Wilcox vs Bond 48 Pac 2nd 8R0.
It is now well settled that the State has an interest paramount to
owners in the potential production of oil from the underground
reservoirs and that within reasonable limits it is the duty of the



State to preserve to the owners of oil producing lands, where
production is bad from a common source of supply the natural
forces and elements necessary for the ultimate production of the
maxdmum amount of oil by the owners producing from said common
source of supply. With this recognition of the paramont right

of the State to restrict production of oil to prevent waste, 2
consequent duty to prevent irgmuitable taking from a common source
of supply necessarily arose. In exercising this function the State
necessarily was compdled to consider and safeguard the correlative
rights and obligations of the operators in a common pool. By

the passage of the Act the State fixed constantly in mind such
correlative rights and obligations.

Republic Natural Gas vs. State of Oklahoma 180 Pac 2nd 1009
Adjust Correlative rights



LOUISIANA

Hunter vs. McHugh 11 So. 2nd 495.
There is a co-equal right in common owners to take from the
common source of supply and the legislature power may be
exercised to protect all collective owners. The fact that
there may have been no waste or wasteful use of gas in the
ordinary sense in which the word waste or the term wasteful
use is used is no reason why the Commissioner should not
have taken steps for the prevention of waste and to avoid
the drilling of unnecessary wells in that field. The pur-
pose of establishing drilling units is not merely to stop the
wasting of gas, which is already going on. The purpose is
said to be to prevent waste and to avoid the drilling of un-
necessary wells. It goes without saying that the drilling
of more wells than are necessary to drain a gas field efficiently
and economically causes waste; it is a waste of valuable material,
skill and labor; a waste of gas for fuel in the drilling of
unnecessary wells; and a waste of gas in allowing thd necessary
wells to clean themselves out before being placed on production.
See Placid vs. North Central Texas 19 So. 2nd 616.

Alston vs. Southern Production Company 21 So. 2nd 283
Validity of orders increasing the size of drilling units.

The effect of the ruling was to supersede pooling agreements
made between owners of the land and lessors under authority
of a previous order.

Sec. Dillion vs. Halecomb 110F 2nd 610.



KANSAS
State Corporation Commission of Kansas vs. Wall 113 F. 2nd 877

Property right of owner and lesser of land in and to the gas
beneath the surface is not an absolute one. Those substances, because
of their pecularity in the natural state partake more in the nature of
common property title to which becomes absolute only when they are
captioned and reduced to possession. Because they are natural resources
the public has a definite interest in their preservation from waste and
the state has the power to regulate the production of oil and gas for
the purpose of preventing waste and to protect the correlative rights
of owners producing oil or gas from a common source of supply.

Bay Petroleum Corporation vs. Corporation Commission of Kansas 36F Supp. 66.
We think the Btate may in its efforts to certain these objections

(prevention of waste and protection of correlative rights) consider the

oil industry of state as a whole, restrict allowed production to a pre-

determined market, prorate the allowed production among the several pools

in the manner authorized by the statute and forbid production in a given

pool in excess of the amounts allowed.

Bennett vs. Corporation Commission 142 Pac. 2nd 810.

Recognizes the policy of conservation and ruled that it was
illegal to produce oil under conditions which injured the correlative
rights of others in a pool. A duty is imposed on the Commission to
regulate production in a manner which prevented inequitable or unfair
ta}(jng.



TEXAS

Railroad Commission vs. Konona ~ 174 S.W. 2nd 605.

Concerning validity of a water oil ratio order. Limiting amount
of water any oil well could producer the order had the effect of limiting
the production of oil from oil wells even though they were claimed as
marginal,

See Brown vs. Humble 83 S.W. 2nd 935,944

87 S.W 2nd 1069
Gulf vs. Atlantic 131 S.W. 2nd 73
Railroad Commission vs. Gulf 132 S.W. 2nd 25,
Marrs vs. Railroad Commission 177 S.W. 2nd 941
Railroad Commission vs. Humble 132 S.W. . 2nd 824

Railroad Commission vs. Continental Oil Company 157 S.W. 2nd 695
Reasonable market demand for a field and state as a whole.

Corzelius vs. Harrell 186 S.W, 2nd 961
Power of State to regulate production solely for purpose of
adjusting correlative rights.
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\i Shell 0il Company appeal

\ from order of New Mexlico 0il -
) Conservation Commission 390% 4"[

No. 6553 Dist.Court,San Juan

County, New Mexico ﬁ?&;l’/&?é&/

The New Mexico Statutes 1553 65-3-22 provides for the
appeal from the 0.1 Conservation Commission to the District
Court. A question has arisen with respect to the trial
"de novo" aspects of this statute as well as the portion of
it which grants to the District Court the right to enter such
order in lileu of the Commission's order as the court may de-
termine to be proper. No constructlon of either the constitu-
tionality or the procedure to be followed under this statute
has ever been made by the Supreme Court of New Mexico.

A somewhat similar statute (75-6-1) dealing with water
rights has to do with an appeal from the declslion of the
State Engineer to the District Court., The statute involved
provides that such proceeding shall be "de novo" and in other
respects 1s similar to 65-3-22,

In Spencer v. Bliss, State Engineer (N.M. 1955) 60 N.M.16,

287 P.2d 221, the Supreme Court of New Mexico was considering
among other things 75-6-1, With respect to the "de novo"
feature of the statute the court quotes at length from PFParmers

Development Co. v. Rayado Land & Irrigation Co., 18 N. M. 1,

133 P. 104, The Parmers case was a case being therein relied

on by the plaintiff. In the Spencer case the court said, at

page 227 of 287 P, 2d:

"Counsel for the plaintiff pin their greatest
faith in what this court sald in Farmers Development
Company v. Rayado Land & Irrigation Co., 18 N. M. 1,
133 P,104, 106, Among other things, we said:

Y!The act in question, as shown by the above
excerpts, clearly shows that in each instance,
where a hearing 1s provided for, or required,
the same shall be de novo, or an original hearing,
where the engineer, board of water commissioners
or the court hears such competent proof as may be
offered by the partles interested in the proceeding,
and forms his or 1ts own independent judgment rela-
tive to the issues involved. The board of water
commissioners does not, nor 1s it called upon,



to review the discretion of the englneer. Upon

appeal to 1t, it determines for itself the question

as to whether the application should be approved or
rejected, It 18 not bound, controlled, or nec-
essarily influenced, in any way, by the action of

the englneer. 1t hears, or may hear, additional
evidence, and upon the record, and such evidence

as 1s properly before 1t, 1t declides the question
presented. Likewise in the district court, the
hearing is de novo. The court may consider such
evidence as has been introduced before the board

and engineer, and transcribed and filed with it;

but it also hears additional evidence, and 18 not
called upon to determine whether the engineer or

the board of water commissioners erred in the action
taken and order entered, but must form its own con-
clusion and enter such Judgment as the proof warrants
and the law requires. It does not review the dis-
cretion of the engineer or the board, but determines,
a8 in this case it was required by the 1ssue presented,
whether appellee's application to appropriate water
should be granted, The court, in order to form a
conclusion uggg the 1ssues, was necessarily required
to determine, for itsell, whether there was propriated
water avallable,whether the approval of the application
would be contrary to the public interest, and all
other questions which the englineer was required, in
the firat Instance to determine. In such case the
question recurs anew as to whether the application
shall be granted. This belng true, the second assign-
ment of error must fall because it is not well taken,'!
(Emphasis ours.)

"Counsel for the State Engineer putting chief reliance
on our decisions in Harris v. State Corporation Commission,
46 N.M.352, 129 P.2d 323; Floeck v. Bureau of Revenue,
44 N,M.194, 100 P.2d 225, and Yarbrough v. Montova,
54 N.M.91, 214 P.2d 763, contend the finding or decision
of the State Engineer is not to be disregarded or set
aside unless unlawful or unreasonable, that 1s, 'capricious!
or ‘arbitrary.!

"There 1s much to support them in their claim to such
a holding in what 18 to be read from language of Mr.
Justice McGhee in Yarbrough v. Montoya, supra. There,
too, we were dealing with a statute authorizing an
appeal to the district court from the declsion of the
Chief of the Division of Liquor Control upon which the
hearing or trial was to be de novo, as in the case at
bar. Apparently, the decislon in the Rayado Land &
Irrigation case went unnoticed when we were considering
Yarbrough v. Montoya. To say the least, it was not cited.
And there was even a hint in the latter case that
to hold otherwise than we did on the question at issue
would subject the statute involved to serilous question
of its constitutionality.

"However, without appraising Yarbrough v. Montoya,
supra, as a modificatlion of our decision in the Rayado
case, a8 1t may well be deemed, we can see room within
the full scope of the holding in the latter case, in
the language 'or necessarily influenced' italicized
above, for the district court to give weight to a
merited finding of the State Englneer, Just as we can
tnd sunnort in Manning v. Perrv. infra. for a



modification of Rayado case and still preserve the
de novo trial provided for.

"A case much like the presant and relied upon
strongly by the defendant, ls Manning v, Perry,
48 Ariz. 425, 62 P,2d 693, 695, mentioned me xt above,.
It contains language in which we can find little to
critize, 1f we should be called upon to speak declsively
on the question dilscussed, as we are not in view of
the conclusion reached. In that case the Supreme Court
of Arizona, without denyling the appeal to the district
court character as a trial de novo,would decline to
overturn the decision of the State Engineer, unless it
'be without support of the evidence, or is contrary to
the evidence, or is the result of fraud or misapplica-
tion of the law.'

"The administration of the public waters of the
state, especlally the underground waters is a task re-
quiring expert scientific knowledge of hydrology of
the highest order., The administration of surface waters
alone, where the trained and experienced engineer may
see and observe what he does, or should do, and what
the agency he administers l1s dolng, is beset by diffi-
culties enough. But when the administration is turned
to underground waters the engineer's troubles are
multiplied a hundredfold.

"We are satisfied we need not here decide just
what effect the decislion of the State Engineer should
be given in the de novo trial provided for the hearing
of an appeal. Especlally, is this true in view of our
conclusion that the plaintiff has falled to satisfy
his burden of proving existing rights will not be im-
paired by the granting of his application. We think
we have demonstrated however, 1t will be an unfortunate
day and event when 1t is establlished in New Mexico, that
the district courts must take over and substitute their
Judgment for that of the skilled and trained hydrologists
of the State Englneer's office in the administration of
80 complicated a subject as the underground waters of
this state."

Some of the reasoning of the court in the 3pencer case

indicates that although Shell's appeal under 65-3-22 18
"de novo", nevertheless the 0il Conservation Commission's
order should not be overturned unless it is unlawful, un-
reasonable, capricious or arbitrary.

The Spencer case (and the cases cited therein) it seems

to me would dictate that in cur answer to be filed on or
before June 9, we raise the point that the District Court

is powerless to overturn the order of the Cpmmission unless
sald order is arbitrary. The theory behind this idea is

that the Constitution of “ew Mexlico contemplates a separation



of powers between the executive, legislative and Judicial
branches of the government, and therefore the Constitution
does not contemplate or sanction the granting of legislative
(so-called administrative) powers to the judicial branch of
the government.

But does the New Mexico Constitutlion actually prohibit
the substitution of the discretion of a district court for
that of a so-called administrative body?

Article III, Sec, 1 of the Constitution of New Mexico

provides:

"The powers of the government of this state are
divided into three distinct departments, the legislative,
executive and Jjudicial, and no person or collection of
persons charged with the exercise of powers properly
belonging to one of these departments, shall exercise
any powers properly belonging to elther of the others,
except as in this Constitution otherwise expressly
directed or permitted.

Article VI, Sec. 13 of the Constitution of New Mexico

provides:

"The district court shall have original Jurisdiction
in all matters and causes not excepted in this Con-
stitution, and such Jjurisdiction of speclal cases and
proceedings as may be conferred by law, and appellate
Jurisdiction of all cases originating in inferlor courts
and tribunals in thelr respectlive districts, and super-
visory control over the same, The district courts,
or any Judge thereof, shall have power to 1ssue writs
of habeas corpus, mandamus, injJunction, quo warranto,
certiorari, prohibition, and all other writs, remedial
or otherwise in the exercise of their Jjurisdiction;
provided, that no such writs shall issue directed to
Judges or courts of equal or superior Jjurisdiction.

The district courts shall also have the power of
naturalization in accordance with the laws of the United
States. Until otherwlise provided by law, at least two
terms of the district court shall be held annually in
each county, at the county seat."

In Article VI, Sec. 13, the words "and such Jurisdiction
of speclal cases and proceedings as may be conferred by law"
might possibly be held to clothe the legislature with power
to invest a district court with Jjurlsdiction to substitute
its discretion for that of an administrative body — in our

inatance the 011 Conservation Commission of New Mexico.
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However, such a construction would give the language
of Article VI, Sec. 13, a meaning which completely ignores
the provisions cof Article III, Sec. 1. In my cpinion, the
words of Article VI, Sec. 13 "and such jurisdiction of
special cases and proceedings as may be conferred by law"
refers to jurisdiction whicn is essentially juridical. The
above guoted phrase 1s general; whereas the inhibition con-
tained in Article III, Sec. L is specific.

In Yarbrough v. Montcya, (N.M, 1953) 214 P. =4 764,

the Supreme Court of New Mexico was construlng an act of
the legislature of that state which dealt with the 1ssuance
of licenses to sell intoxicating liguors.

That statute provided for an appeal de novo, as follows:

"Any person, firm or corporation aggrieved by
any decision made by the chief of division as to
the issuance or refusal to issue any such addi-
tional license may appeal therefrom to the district
court of Santa Fe County, by filling a petition
therefor in said court within thirty (30) days from
the date of the decision of the chief of division,
and a hearing on the matter may be held in the dis-
trict court which hearing shall be de novo. Pro-
vided, however, that the decision of the chief of
division shall continue in full force and effect,
pending a reversal or modification thereof by the
district court for good cause shown.

"Any appeal from the decision of the district
court to the Supreme Court shall be permitted
as in other cases of appeals from the district
court to the Supreme Court."

With respect tc the power and authority of a court to
substitute its discrecion for ithat of an administrative body,
the court said at pages 771 and 772 cf 214 P.zd:

"We are further commi:ted to the doctrine
that the courts may not overrule the acts of
adninistrative officers on matters conmitted tc
their discretion unless their aections are un-
lawful, unreasonable, arbitrary, capricious, or
not supported by evidence. PFloeck v. Bureau of
Revenue, 44 N.M. 194, 100 P.2d 225, 228.

"The applicant says this rule no longer cb-
tains since the provision for a hearing de novo
was written into the ligquor law in 1945, A
sufficient answer to this contention is found in
Flceck case, supra, where in speakling of the
powers of the District Court on appeal under



the 1937 liquor act, we said:

"tAssuming the constitutionality of Sec.
1303, it did not undertake to vest in the
distrizt court the administrative function
of determining whether or not the permit
should be granted. It gave the court au-
thority only %to determine whether upon the
facts and law, the acticn of the Com-
misslioner 1in cancelling the license was
btased upon an error of law or was unsup-
ported by substantial evlidence or clearly
arbitrary or capriciocus (Ha-K;ng Products
Co. v. Blair, 271 U.S. 479, 46 S.Ct. 544,
70 L.EAd. 104C); otherwise it would be a
delegation of administrative authority to
the district court in violation of the Con-
stitution.'"

The Supreme Court of New Mexico then went on to say,
at page 773 of 214 P.2d4, that:

"That the District Court of Santa Fe County in
a hearing on an appeal from the decision of such
administrative officer may only reverse it where 1t
is established by the evidence that the action of such
official was unreasonable, arbitrary or capricious."

In State v. Huber (W.V. 1946) 40 S.E. 2d 11, 168 A.L.R.

808, the court had under consideration a statute which granted
to a Beer Commission power to revoke beer licenses and also
granted concurrent Jurisdiction to a court to revoke such
licenses.

The Constitution of West Virginia contains provisions
simlilar in many respects to those of the State of New Mexico.
Article V of the West Virginia Constitution provides:

"The Legislative, Executive and Judicial

Departments shall be separate and distinct,

so that neither shall exercise the powers

properly belonging to either of the others;

nor shall any person exercise the powers of

more than one cf them at the same time, except

that justices of the peace shall be eligible

to the Legislature."

Article VIII, Sec. 12 of the West Virginia Constitution
provides in part regarding the Jjurisdiction of Circuit Courts,
that:

"They shall also have such other Jjuris-
diction, whether supervisory, original,

appellate, or concurrent, as 1s or may be
prescribed by law."



It was argued in the Huber case that the above quoted
language from Article VIII, Sec. 12, was intended to give
to the legislature unlimited power to extend the Jjurisdiction
of the Circuit Courts. But the Supreme Court of Appeals

rejected this argument saying, at pages 821-822 of 168 A.L.R.,
that:

"But if we sustain the present law, con-
ferring Jurisdiction on courts of record to
entertain proceedings tc revoke licenses to
sell nonintoxicating beer, it will, in prin-
ciple, amount to total destruction of the
theory of separation of power, intended to be
forever secured by Article V of our Constitu-
tion. We deem it our duty to attempt to enforce
the true meaning, intent and purpose of Article
V, rather than to encourage departure therefrom."

And, on page 825 of 168 A.L.R., the Court said:
"If there is an abuse of power; or if the

power conferred by the Legislature be exceeded;

or there 1s arbitrary or fraudulent exercise

thereof; or any provision of the Constitution

or the statute laws of the State 1s violated,

a judicial question arises upon which the courts

may pass Judgment. But unless these administra-

tive agenciles are at fault in the respects noted

above, thelr power to perform their functlons,

delegated to them by the Legislature,

cannot be controlled by the courts; and, this

being true, courts will not assume to exercise

administrative power, even though the Legisla-

ture may mistakenly authorize them to do so."

The West Virginlia court then went on to hold that the
statute involved was unconstitutional and invalid, inscfar
as it conferred concurrent jurisdiction on the Circult Court
to revoke beer licenses. The reasoning in the Huber case
is clear and concise and it applies with considerable force
to the point involved in the Shell Appeal.

Article III of the Constitution of the United States vests
the federal courts with Jurisdiction with respect to "cases" and
"eontroversies'". It has been held that these so-callec con-
stitutional courts may not be invested by Congress with powers
or duties of an administrative, rather than a Jjurisdictional

character. (42 Am. Jur. p. 563: Pederal Radio Commigsion v.

Nelson Bros. Bond & Mortgage Co. 289 U.S. 266, 77 L. Ed. 1166).




In the Nelsen case it was held in substance that,
while Congress can confer on the courts of the District
of Columbia power to hear, review and determine an appeal
from the Radio Commission, it (Congress) cannot invest the
United States Supreme Court with such power for any purpose.
The reason why Congress can sc invest the courts of the
District of Columbia with such authority is because of

the plenary power which Congress holds and exercises over

the District.



Twrning nov to the memerendun brief of Petitioner,
imepade Petrolewn Corporastion, we find thet en pege 23 of the
brisf they zcoept the genersl rule to be oo followss

"¢ recognice thet as ¢ general rule it hss dDeen

held thet in e judleial reviev of adninistrative

orders the couwrt cen decide only guestionzs of law

1 St e e et M

susteln them."

Petitlorers, howewer, tcke the position thet this pere
ticular cuse 1s an exception to this rule 235 will be hereinafter
diseussed, |

It will be noted thet in the first portion of their
srgunent coneernings the extent of the pover of the District Cowmrt
to reviev orders of the 04l Conservatlon Commissiem, the pe-
titioner's aottemmt to distinguish between the New Mexieo cases
relating to appesls frop the Licuir Control Division of the
Bureau of Rovenue end sppesls from the 011 Conserveaiion Cormission
ard they stzate that protestant Texes Predfle Cosl & 011 Company
in itz srgeent has rellied chlefly ureon the liguor casos, it
the outset we wish t0 agslin c¢all to the attention of the court
the fzet thet the licuor csses referred to in the mermorandem
brief of protestant are the rnore rccent ecses but that s lomg
line of similar eases urising out of the suthority of the State
Corporstion Cormizcior are refepred to In protestant's brief.
It is our prosition thet the cuses srising out of appesls frem
the Corporution Cozmxlssien, both under the constitutional pro-
visions and under the statutory provisions meke the position of
our Supreme Court clesr upon this proposition. Later in this
brief we will point out to the court the sirdlerities that exist



in the standerds by which the Corporstion Commission is to be
gulded and those Wy whieh the 01 Conservetion Commission is %
be gulded., Ve see no essential Gilference botween the powers
of these adrinistrative Bdodies. They zll zet upen legislative
authority delegnted under the rolice power of the State,

In attempting to distingulsh the nresent cese from the
Ldguor Conireol Divizion eases, the petitioner has stternted te
show that the powerc exerclsed by the 011 Conservatiorn Comission
are quasi-indicisl povers es dlistirnguvished from the sdministrative
or rministerial rowers axerecised by the Liguor Contrel Division,

Ve point out at the outset thet 1f the (i) Conssrvation
Commission is 1n faet sxerelsing Judiciszl or guasi=judicial
powvers than 1t hes beon granted such powers by legislative aet in
violstion of the constitutionsl rrovisions in the State of New
Meoxico melating to separstion of powers. It would thus appear
thet the petitioner is putting in question the constitutionelity
of the 01 Conservition Cormiszionm Act by reising the proposition
thet in this particular instepnce ot leest the 041 Conservetion
Commission i3 exaweising Judiclal powers, In this regard we note
in 42 2,7, Fublio Advdntatrative lews, See. 60 a quotation as
followss

*In speaking of g power viilch pertsins rwore to the

adrinistrative thar to the Judleisl, yet rartakes of

the judicisl th- eourt repcrts rafbrrie to it as

'qaasi-auﬁieia or 'ijudicisl in neturet., :‘lsze the

torn ! uasiaanaisial' zay be ussd to designete a

Jueicisz fimetion, but to ircleato thet 1% i exere

cised by 2 persom other than a Judgs. However, the

fact rerains that in this ecomnection the on

of any perticulayr ast must be elther a&ainistrative

or Judicla) =2nd there can in reslity be no middle

or half groun! between them, use of such

terzs sre but epavenient s of zpprovineg the exe

ercise of & hdieisl power an administretive
officer.”



Furthermore, it will be noted that on Page 6 of the
Petitionor's brief in cuwoting ¢ portion of the esse of Chiordl
vz Jernizan, cupra, the folloving 1s showms

¥The procecd vafore tue chief of division,
vhile cquasi-judielal, wore ossentiaslly adrinis.
trotively

It vould thus sppesr that even though the Suprene Court
felt tiat sowe of the functions of the heed of the ILiquor Comtyol
Divislop vere quesi=judieial that neverthelsss even under a2 de
novo provision of thet statute the Distriet Court would be
lirdted upon review to o determinetion of whether the hesd of
the divicion ceted wmressonably, arbdbitrarily or espriciously,

Fetitioner arparently tskes the position that ome of the
feetors deternmining vhether the setion of an sdrinistretive body
1s Judieis) or sdministretive is the mode of the proceedings dew
fore thzt body. Fotitioner goes at some lengths inte the rethod
of conduet of the heering hefore the 01l Conservetion Cormission es
distinguished from the method of conduet of hesring before the
head of the Ilquor Contrel Division, It is our position that the
zethod of condueting the hearings hes little, if any, dearing
upon the nature of the smet finelly performed by the administrative
body. As noted in the 42 imericen Jurisprudence Public fdminise
trative Law Sec. 4l

"Investigations and hesrings rrelirinesry to an set

do 20t cheracterize the set as Judieia) rather than

legislative, The ascertasirment of fzets or the

reaching of ¢onclusions upon evidence tuken in the

course of & hearing msy be entirely prover in the

exercice of executive or leglslative, as distin-

gulshed from juiielal, powers. Most legislstion is

preceded by rings and investigstions, 3But the

effect of the % Ty, and of the deeision upon it,

1s deternined by the neture of the aet to which the
inquiry end decision lead,”

{ ok



It epresrs to us that the court should be rmore inclined
to refuse to relwecr ristters which heve been Tully heard before
adriristretive tocdles in & crse such ss this csse - vhere g full
and srple hearing vwes given toc the retitloner before the sdrminise
tretive hody - than ir those c¢sses vhere ¢ single sdrinistrstive
officiel mets without any forral hearinge

e ¢all to the sttention of the court the rrovisions for
neering grented in coses before the “tate Corporstion Cormission
s reflected in Tectlons 74=702 and 68=-1302 Yew exico Ststutes
19:1 snnotzted. It vwill be roted thet in the ceses =rising on
cpreels fron the Stste Corporstlon Cormission the “unrems Court
es not felt that sirrly beesuse there were sorme forrelities in
the troceecings hefore the administrotive body thet for that
rezson the sction teken by thst body wes judiclsl irn 1ts nsture,
On the contrery the ecocurt hes ir =11 those ceses found thet the
sction of the State Corporstion Comrilssion wees sn edudnistrstive
setion endé thet the court would be violsting the constitutionsl
rrovision egeainst sepsretion of powers were it to agsin rehesr the
retters,

In view of the cegses rreviously cited in our remorandum
brief snd irn Turther view of the adrission by Fetitioner that the
genersl rule supports our position, we pes:c now to the finsl point
reised by fetltiorer in its rerorandur brief,

Eeving conceded thet the genersl rule is substsrntislly
£3 csuggested vy the Frotestant, Petitloner then seeks some method
of brirglng the faets of this case vithin an exception to the

generel rule, Protestant does not deny thet there is ¢ well Lnown

right or upon cuestions of Jurisdietion, the court mey hesr eviw

dence ‘e novo and ney exercise its ‘uderent independent of that of



the advirlstretive vody. Ve rust, however, vigorously disagree
vith letitioner that there iz =ny ocuvestion of eonstitutional
rirht or ‘urisdiction involved here,

it the outset, we recpectfully ecll to the sttention of
the court the feet thzt in tue petition for rehesring 'nd in the
retition uron svresl, the Fetltioner hes not relsed ¢ Jurlsdic-
tional cuestion end the stetute Petitioner supports provides
thet no metters ney be relsed upon sipezl thet were not in the
retition for rehesrings It ic trve thet retitioner hesg inecluded
en gesignrent of error thet the Cormission acted contrzry to law,
It vill be pointed out by Protesteant in znother point to be
reised in the rre«trizl eonference thint under the Fevw dexleo
deelsions, sueh sn essigrment 1s toc genercl In its nsture to be
considered by the courte.

Corirg now to the effort of retitiorner to bring its
crse wvithin the exception to the well established genersl rule,
we 0w stcte what the contention of the Petitioner seers to us
to bes It contends thet the stotute lirits the power of the
Corrission irn thet it mey not recuvirs :zn oprerstor to ¢érill more
wvells then cre rezconebly necesssry to secure his proportionate
nart of production, Cince Fetitiorer contends that the deter-
rinction of vhether ¢ well will érein £0 aecres is the ultircate
fzet to be deterrined here, it elsszifies such feet to be &
furisdiectionzl faet sinee, 1f the Cormission decides sgainst it
ir its spplicetion for an exception, and the Cormission is wrong,
it vil) in effect be requiring it to drill rore wells thsn sre
regsonegbly necess:ry =nd thereby will exceed its zuthority., It
voulé then e up to this ecourt to decide de novo vhether the
Cormiscion is reculring Fetitioner o drill rore wells than are

regaonebly NOCEISarye

\n



e will enslyze the cases clted by Petitioner, but before
dolng so it rnight be vorthwhile to note thet Petitioner spperently
conslcers the street of juriscictlion to be = one-way street for
it tckes the position thet if the Conrisslon deeicdes ageinst 1it,
the frete sre Jurisdictionel, but if it decicdes for the Petitioner
efter the retitioner lizs invoked the jurlsdiction of the Cormrission,
then the facts were ssztisfectorlly decilded cnd were not juris-
dietionsl,

The ceses cited by Petitioner in vhieh the courts held
thet Jurlsfietionel fretg visht te hecrd de novo hefore the Court
£re czser involving the primary Jurisdiction of the sdministrative
body sver the rerson or the subject ratter invelved, They were
deterrinetions to be rade before it could be szid that the
Corziseion hed the rirht to heer the retter, =g distinguished from
the situstion here vhere the Fetiticner itself invoked the jurise
diction of the Cormisslon seeking relief snd did not raise any
Jurisdictionel guestion therse, An snalysis of these cases rckes
this point zpperent.

The principsl cuse clted vy ietitioner, and the case
rogt Trecuently eited concerning the deterrining of jurisdictional
fzets uron sppesl, is the cese of Crowell vs. Bernson, 285 Us 22,

52 § Ct 285, 76 L. 1d. 798. In that ecsse the Comrission hed made

& detercinction after hesring evidence ané apperently upon & point
of contention before it thet the relationship of mzster and servant
exlsted oné that the injury oceurred uron the nevigsble of the
United Etztes, The stotute regulred thet these elements be present
before the Corrmission heé¢ sny power to pass uvon srount of com-
rensation vhich mizht be due to an erployee under the Longshoreren's
and Harbor torkers'! iect, The court there seid, over the vigorous

“iecront of Justice Frendels, that these were jurisdicticnal faects






court cimrly neld thet this being ¢ guestion for rrellrinary
deterrincstiorn before the Commission could set, 1t wes ¢ jurise
dletionel metter uron whieh the Cormission eould hecr evidence
e novo. 7he srre clreumstsnces do not exist here, for the :ri.
rary jurisdiction of the Cormission is not cuestioned by Petita.
loner who hss sought relief fror 1t.

The case of Stote ex rel llzrdie vs,. Coleran, 199 [o. 129,
G2 7 Lele UEZ%, 18 g crse in vhich the cuestion of the sbuse of
evecutive rower wse in cuestion cnd the constitutionel rirhts of
&r incivicusl were involved, The Court there resched the con-
clusion thet it counled not indepencently feter~ine the sufficiency
of evicence to support charges rreferred bWy the exeecutlive orders
of :susypension. The only thing the court there found thet it
coulé inculre into wis the sufficieney of the feets zlleged in
the order of suspension end 1f the order slleged fzcts which would
zive the executive jurisdiction, then hls deterrinction of the
cufficieney of the evidence to sunport the zllegetions wes not
oven for inderendent deterrinsticn by the Court,

It would therefore appesr thet the esses cited by the
Fetitioner sre not sirller to the cese st issue here, It 1lg one
thing to scy, for instenee, thet o finding of the State Coriorstion
Corrlis=zior of ‘ev Mexico thet ¢ rall line is ¢ cormon csrrier and
rot & "rivete line is ¢ Jjurisdictlonsl fzcete It is quite another
thinys to szy thnt vhen the State Corporstion Corrmissiorn finds that
rublic converlcnce and necescsity Joes not require additionsl ser-
viece - vher the feets way be to the contrary - 1t is derrived of
jurisdictiorn and sueh & finding is & jurisdictionel fzet subject
to ¢ de novo nesring before the court upor appeel, This sppears
to us to be the essentisl ¢ifference between the ceses cited by

Petitioner end the situstion involved in the rresent nppeel, 2s



will be incicsted =t the eonclusion of this memorendur brief,

7o hold the feets here to be iuriséictional facts would result

in zlmost 211 findings of edrinistrztive bodies being sublect

to corplete review gnd lrdependent zction by the court, for in

21l czses stendards and guides are furnished for the adrinistrstive
body. This is not the penersl rule snd rmost certsinly not the

rule in I'ew Mexico =s hes been heretofore pointed out by references
tc the decisions of Tew Mexleo Courts,

The dilstinction to vhieh wve refer is pointed out in Yon
truer, Federsl idrinistrestive Law, Section 541, where it 1s sgids
#£11 efipinistretive cuestions are jJudicisl in the
broad sense that & fzetusl econdition found to exist
rust scecord with the legel meeninrs of the perticular

leglislative poliey, .uanﬁ&rﬁ or rule of conduct
describing thet factusl condition. In other words,
if 'unressonable! rates or "unjust discriminstian'
are nrohi%ited rztez found to be 'unreazsonable!
or ‘unjustly iscriﬁirctery' rust be zo within the
legal reuﬂirg of the vwords. Certzin rates cre
‘unressonsble! or 'unjustly ciseririnstory', or
the cortrery cg ¢ nmatter of lev,

"However, once the legsl meaning of & legislstive
stendsré describing an aérministretive cuestion 1is
escerteined, the faets which fit the words &s &
mgtter of lav becore ¥rowvn. Yhether those faets
exist in & rerticuler ecase 1s within the adrinis-
trative “rovinee and the nuestions of fact cre
sdrinistretive ruestions.“

This wositior has been cdopted by the Supreme fourt of
Yev Mexleo #8 inciested in the case of Lorenzino vs, Jeres, 18
Ueile 240, In that cese the cuestion srose g5 to wnether s writ
of renderus was evellsblie to comnel the Bosrd of County Come
nlsrioners to revoke o liguor license vhere liguor wes bein
s0l¢ outside of the loeallty for vhich the license wes granted,
The conterntion wes rade thet in determining vhether the license
ehould be csncelled, the DBoard of County Cormmisslioners scted
juclcirlly &nd, therefore, randsmus vould not lie. The statute
rrovided thet ¢ license might be revoked where the Corzissioners,

efter o hesring, shovld be setisfied thet the licersee wes selling



licuor outside of the looslity for whieh the license was grented.
The Court sald:
"It 1s true the Board wes required to determine
whether the fects existec, vhich required the
ccncellstion of the license, but in so satise
fying itself that the stste sf freots existed,
which required the csnecellstion of the 1icsnne,
it ceted only in s xinisterial cerpacity.
“£ duty to be rerformed is none the less ninis-
eris] beemuse the person who is reaquired to
yerforr it may have to satisfy hirself of the
existence of the state of facts under vhich he

is given his right or warrent to perform the
recuired duty.”

In & leter cese of State ve, ¥elly, 27 1M, L12, the
court wes celled upon to consider the neture of the sction of a
Bozrd of Loan Cormissiorers, consisting of the 7tlorrney Genersl,
the Stzte fuditor znd the State Tregsurer, This Bosrd hed been
set up for the rurpose of swliting, nsossing uron and 2lloving
clainms zgeinst the State under ar ict of the lLerislsture, These
were Cebts which had heen lncurred in territorisl dsys and the
Jtete wes attemrting to deterrine which were binding unon it
cfter stetehood, 4 person appearing befors the Board vwas in-
dieted, triec =nd convicted for ohtzining roney under “zlse vre-
tenses and he reised the proposition that the offense, if any,
shoulé hzve been perjury, since the lLioerd wzs reting in s judi-
ciel rzther then zdpinistrztive capaeity. The court »oints out
tict in deterrining whether i1t wes the intertion of the legis-
lature to invest this Bosrd with judiclsl rowers, the rresumption
zust e that sueh vwas not the legisisnture's intention beczuse the

Constitution pronibits such esction. The ecurt in Stete vs, Kelly

cites with arprovezl the Lorenzino case, to the effeet thet although

the lozré nmust determine vhethier certain facte exist, thst in so
satisfying itself 1t zets in ¢ rninisterisl and not in 2 judieind

capecitye
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It conlé be szié ir the Lorenzino czse thst since the
license conld not be cancelled if the licerses wes not in feet
selling licuor outside of the prescribed loeplity, thet this was
¢ liritsetion upor the zuthority of the Zoard end thst thet detere
ningtiorn, therefore, beceme & jurlsdictioral ruwestion =nd that
the jurisdictionzl fact could be considered znew by the Court,
£8 w11l be pointed out lster, this could be epplied to any stan~
dard set up ir legisistive zets for the ruldsnce of zn adrinis-
tretive zgency.

Ir the case of “tate "entel Exenirers ve. Sevelle 90
Colo, 177, 8 Pec. 2@ 693, 82 :,L.k, 1176, the Stzte Uental Board
naed revokaed the license of » cdentist under ¢ statute zuthorizing
the Zosrd to go aet vhere there wes : rross violntion of pro-
fesoionel dutye The Distriet Court upon zpreal exncelled the
order of the Zosrd, holding thst the charges were insufficient
end thset in acting upon the compleint the Board wes without jurise
dletion nnd czbused 1lts dlseretion. The dentist whose llcense
had been revoked contsnded thst the Nosrd lacked jurisdietion,
The Suprere Court had this to says

"Counsel for the dentist do not contend that 1t

wes any lack of Jjurisdéietion over their rersons,

by reason of insufficlent notice, or otherwvise,

This reduced the question tc the subjeet matter,

vhich engsged the attention of the Board, namely,

the alleged gross violation of professional duty

on the pert of the nccused :lentlist,

ve'y Infallibility of iwmdgment is not the test

of jJurisdiction '. « « « Juriscéiction of the sub-

jeet netter 1s the pover lawfully conferred to

desl with the genersl subjeet involved in the

action. The stsztute is the sole source of ths

puthority of the Dentzl Board snd it carnot

trerscend it, but in deeling with z case sueh os

glleged in the complsint the mstter was germain

to (the stztute), and it wes in the power of the

ogrd to act, Our conclusion is thest whether its

Judgrment was right or wrong, its jurisdietion was

corplete over the person of the sccused, as well
zs the subject retter,"

- 1] -



‘e conclude, *herefore, that once the Cormlssion se-
cuired jurisdiction over the rartles and the sublect rotter -
which vas the spoeing of wells - thst this Jurisdiction con-
tinued vhile ¢ deternination of the frets was rsdes That the
Cormission in effect decided zdversely to Petitioner does not
reke the fzets jJurlsdictiornsl. It nisht bz noted st this point
thet the Corriscion here did not recuire the Fetitioner to
ériil vells uron YC-zere locsiions, but simply founé thet the
evidence furnished by Petltioner was not sufficlent to justify
& speclfic exception to the stotewlde rule. In other words,
the Petitlioner carnnot be sgid to be recuired by the Commission
to érill wells on esch forty meres.

let us anzlyze the arzurent of Petitioner from the point
of viev of the effeect sueh ¢ rule vould have uron sérinistrestive
cction. %e rnipght first consider the Stete Corporstlon Cormission,
in vhich cesee the Supreme Court hss so defiritely held, in ace-
cordence vwith the genersl rule, that ratters of fzet will not be
tried ce novo before the courts. The Motor Cerriers! ilet =zt
Section 68-3173CE provides thet cny corron cerrier rust obtein s
certificete of public convenlence =né necessity hefore it may
orerzte in this stcte. It further provides for notice znd heecr-
iny :nd then further providesg

"If the Commission finds from tiwe evidence thet

the rutliec convenlence snd racesslty require the

rroposed service or :ny vert thereef, it ray

issue the certiflezie as prayed fOr o o o of

othervise, such certifieste Qhall be denieﬁ. Bew-

fore Ernn{ing ¢ certificete , . . «y the Com-

rission shall tske irto sonsiderztion existing

transportetion feeillities in tha territory for

vhieh & certificate is sourht, and in czse it

finds fron the evicence ’chzt service fur-

nished by existing transportation faellities is

ressonebly adecuste, the Commission shzll not

grant such ¢ certif&csts.

durpose now tiet en copllection 1= made for a certifie-

ate and zn existing transporistion corany comes ir e&nd protests



or the ground thet the faellities novw furnished sre adequate,
and szssume further thest the Commission, efter herring the evi-
dence, agreas with the appliecent and grents the certifiecte,
If contention of the Petitioner here is correct, the rrotestant
could ssy that the essential cuestion of faet 1s vhether treons-
nortetion fzellities sre reasonadbly sdequate and that 17 they
rre then under the statute, spplicent cannot be sranted ¢ certi-
fierte, Therefore, upron Fetitioner's theory this woulé become
e iurisdlctionel fset snd one vhich the court roy hezsr de novo,
Thlz sere conclusion, uncder the Petitloner's theory,
would be reached in rnetters hefore the 011 Conservation Cormission
in 211 czses where & determination rust be wade zs to prevention
of veste or protection of eorrelstive richis, vhich zve likewise
stendards set up in the statute. l'or instince, sssume that the
znplicetion here wes for spacing of less tusn forty escres on the
ground thet the appliecant was 50 sltusted thet 0il vas being
dreined from under his prorerty amd his correlstive rights vere
cdversely =ffected. If the Cormission denied the zpplicztion on
the zround thet he had felled to furnish sufflelent evidence,
after hezring, or thst his correlstive rights were not adversely
effected, the applicant could then go before the court znd say
thet the statute required the Commls:zion to rroteet the correlstive
rizhts of producers =nd thst, therefore, the cusstion of vhether
his oll was bvelng dreined wes the ultirete fzct and that the court
could heer the ratter de novo,
In =hort, it would seem to us thst g theory of this type
would irmpose upon the courts the burden of deterrining teechrical
cuestions brought btefore Dosrds and Cormissions under rost, if

not zll, sdrinistrative statutes.



"nls rroposition wes dizcussed in the dissentling opinion
in the cose of Crowell vs,. Benson, supre, where Justice srenélies
observed:

o poof reason 1s suggested vhy pll the evidence
which Benson presentad to the district court in this
cause could not have hteen presented before the depuly
corrissionery nor why ne should heve been perritted
to try his cese rrovisionclly hefore the adminis-
trative tribunzl asnd then to retry it in the district
court uron additionel evidence itheretofore withheld,
To versit hir to do so violstes the sslutery princi-
ple that edrinistrative reredies must firszt be ox~
neusted before resorting to the court, imposes
unnecessary snd burdensorme expense upon the other
rerty end ceripples the effective esdministration of
the ict. Under the preveiling practice, by whieh

the judieicl review hos been confined to cuestioms

of lew, the rroceedings before the deruty corriss-
ioners have proved for the mosgt pert nonecontroverzialj
end relstively few csses have reached the courts, To
rernit & contest de novo in the distriet court of an
iscue tried, or trisble, before the deputy cormissioner
will, I fesr, rrevely harper the effective sdminis-
trat{on of the Act, The prestige of the deputy
corrissioner will necessarily be lessened by the ope-
portunity of relitigeting feets in the courts. The
nucber of controvertod cesses mey be largely ineressed,
Persistence in controversy vwill be encoursged, Aind
since the =2dvantage of prolonged litigation lies with
the perty sble *to bezr hesvy oxpenses the purrose of
the fect will be in part defeszted,”

This tendency wes likevise noted in 42 #.J. rublic ide
rinistretive Law, Page 222, viere it 1s steted:s

"In fact, the cases ceclded by the Supreme Court

subsecuent o Crowel}! vs,. Benson show g {is-

inecliretion orn the pzrt of the Court to classify

s jurisdictional facts other thern those ex-

rresely steted in Crowell vo. enscne™ « o o o o o

"1t 1s cdoubtful how much vitzlity the rule sub=-

Jecting constitutionsl or Jurisdictionsl facts

to the independent Judmment of = reviewving court

has in the law of todsye In almost every United

Stetes Suprarme Court ccse snnouncing these rules

there hes been e strong dissent,”

v eslling sttention to these limitations ve 2o rot in-
tend tc irply that the Instant crse fells within this cstegorye.
e eell these reotters to the sttertlion of the court solely bew
couse the Petitioner hes cppsrently relied upon this line of

ccses in arn etterpt to svoid the generzl rule.



Ve feel thet & cereful cnalysis of this argument and o
coryerison vith the cases eited to suprort 1t snd the instant
cese vill meke 1t zpperent thet the faects here cre not jurise
¢ietional fects conterplated by this exception,

The rmstter is well surmerized in the Justice Holmes in
Feuntleroy v. Lum, 21C IF 23C, %2 Law EZdltion 1039, 2€ 5 Ct 641,
vhere it wzs ssidy

"o doubt it sometines may be difficult to decide
vhether certzin words in ¢ stetute are direected to

Jurisdiction or to merits « « « « ¢ One goes to
the rower, the other only to the duty of the court,
Urder the corron lsw it 1s the duty of the cowrt
not to enter s jJjudgrent uwpon a rerol pronise rade
wlthout econsiderstiong but it hes the power to do
it, and if 1t does, the juldgrent 1s unirpeacheble
unlecs reversed, eet & statute could be fremed
that vould rezke the power, that is, the juris-
diction of the court, depend upon vhether there
wes o considergtion or not. Vvhether z given
statute is intended simply %o establish z rule of
the substentive lov o o o o o Or 15 meant to limit
its power is = question of construction and common
sense."

Respectfully submitted,

£T0 00D, HAIOKE & CLMFBELL

&;torneys for Protestant,
Texes Paeifie Coal & 911
Company.



