
IH TH£ DISTRICT COURT FOE LSA COUHTY 
FIFTH JUDICIAL BXSTJUCf 
S TATE OP MBW MEXICO 

AMANDA £. SIMS sad 
CEOROE W. SXM5t 

vs* 
aOMDlAJKUS JOHX BURROUGHS. 
CHAIEMAM, MURRAY 1. MODQAH, 
MEMBER, A. L. POSTEt, JR., 
MEMBER, SECRETARY OF THE 
OIL COSSKRVATIO* COMMISSION 
Of THE STATE Of HEW MEXICOi 
AMD OLSEH OILS, IRC., 

SO. USeO 

THE CO0BS 

Sta tenant 
xusssassss&ss 

This etna* caae oa to hearing before the Coart, Pott-

tioaers Amanda E. Sine and George It. Sins appearing by their 

attorney, C. X, Morris, end Respondenta appearing hy Girands 

Coma & Reese ef Hobbs, He* Mexico; Caapbeli & Russell el Ros~ 

•ell, Sew Mexioo; sad Richard S. Morris, Special Assistant te 

the Attorney General, e/e Oil Cottservetiea Coomiaaion, Seats 

Fa, Hew Mexico. 

By agraamont ef counsel in open court it wee stipulated 

that the present assihirm ef die Oil Conservation Conwissiea, 

aaasly Edwin L. metis*, Chairman, S. S. Jetney Walker, sad 

A* i . Porter, Jr., Secretary of the Coanissien, he substituted 

es partiea in lieu of the Raapondents constituting the Co*~ 

eiaaion sued herein* 

It is e»;» ordered. 



I t was further agreed In open court that Texas Pacific 

Coal end Oil Ceaeaay aes acquired el l the leesehold end work* 

lag interest rights formerly held hy Olsen Oils, Inc., sad 

its predecessors la title, with full knowledge of all Betters 

in controversy herein, snd should he substituted es a party 

hereto for ell purposes, la lieu of Olsen Oils, lac. 

It is so ordered. 

Jack Caapbeli, Esq,, of the fira of Caapbeli & Russell, 

entered the Appearance of diet fira es attorney for Texas 

Pacific Coal aad Oil Company, associated with Girand, Cowan 

It was stipulated in open court that the Court should 

consider in evidence the record proceedings before tha Oil Coat-

alasion, with tha exhibitsthereto attached, and orders la 

Causes #21 (Order R-h©7), 1567 (Order R-1310), and 2051 (Order 

R-I7ei? end R-1766A). Order R-5ee of the Coacdssioa was in-

traduced without objection, as well ss tho 'Coarautitation 

Agreement" dated Septeaher 11, If57. 

In addition to the foregoing, a written stipulation re* 

lating in part to the facts has been entered into between the 

parties sad is oa file herein, la addition,certain facts were 

stipulated in open court snd will appear hernia. 

Fiadlaea of Facts 

Froa all of the foregoing the Court nakes the following 

M̂nVn̂ â̂ ô Et̂ ĵ ŝ̂  ^^a^ jSjfĉ ê 5̂*ô  

1. At ell tines material hereto Petitioners herein, 
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Amanda E. Sims and George w. Siaa, were the oweere of the full 

mineral intereet under the SI%«w%, «%$w% end SW%SWfc of Seo* 

tion 25, Township 22 South, Range 37 leet, aHPM, in Lee County, 

•object to two outstanding Oil end Gee Leasee, one being dated 

April 3, 1944, executed to Gulf Oil Corporation eabraclag the 

SE%HW% ef Sec. 25, sad another dated the seaa day and cnbracing 

the £%Sw% and SÎ Sw% of said Sec. 25, also executed te Gulf 

Oil Corporetloa. the leasehold estate is now owned end operated 

by Taxes Pacific Coal and Oil Coapany. 

2. At ell tines notorial hereto the mineral interests 

under the NE&Wfc, w%Bw% and *w%3w% of Sac. 25 aforesaid were 

owned; 1/15th by Petitioners snd tha reminder by the estate 

of Vivian L. Drinkard and others, subject to an outstanding 

oii * ges lease new owned end operated by Taxes Pacific Coal 

aad Oil Coapany. 

3. The half-section constituting the foregoing ainarai 

interests is la a multiple producing gas eras in Lee County, 

producing frca several pays including the "Sliadry" pay, as 

well ss the "Tubb," 

4. Oa February 17, 1953, the Coaadssions Order Ho. R-264 

created the Tubb end Byera-Queen gas pools, and defined the 

horiaontel end vertical Units of these pools. This order 

else extended the horizontal and vertical of the Justis gas 

pool. By Order R-407 the vertical limit* ef the Tubb gas pool 

were extended. This order provide* for stenderd gas wall units 

of 160; regulations provided for tha foraation of non*stsadsrd 
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units; production from the Tubb, Byers-O^eca end Justis pools 

wes prorated end allocated for the stated reason of protect* 

lag and recognising correlative rights es defined by Section 

26(h), Chapter 166, MKSL 1949 (65«3029(h), HMSP 1953)j speciel 

rules relating ta the establishment of non-standard gas producing 

units were adopted by the Commission Order. 

5. An application of R. Olsen Oil Coapany for en ordar 

granting approval of en exception to Rule 5(a) of the Special 

Rules end Regulations for the establishment of a non-standard 

gas proration unit ef 160 contiguous acres consisting ef the 

SK&*%, E%Sw%, Stf*SWfe See. 25, Tap. 22 S», R. 37 E. (minerals 

ell owned by petitioners). This epplicetioa (Case Mo. 929) 

was heard by tba Commission on July 14, 1955, and Ordar Mo, 

R-677 issued August 1?, 1955 established the acreage as a non­

standard gas unit ia tha Tubb pool. Tha order recited Olson's 

intention to drill a Tubb well in tha canter of the SB%NW% of 

Sec. 25, and provided that upon completion of the wall, if 

productive, i t be granted the production allowable of e standard 

proration unit for said pool, until further order of the Com­

mission. 

prior to this ordar the Commission had established e 

non-standard unit canal-ting of tha same lands from the Bline­

bry gas pool, which wall aad unit produced gas. 

6. After tha eatabilehmeat of this non-standard Rubb unit 

no wail was iamadietely drilled, Oa September l l , 1957, Peti­

tioners sad R. Olsen Oil Company catered Into the "Coamutisa-
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tion Agreement." eoamutlsing the two oxigiael Gulf leases de­

scribed la Finding 1 insofar ee they covered gas rights within 

the vertical Halts ef the Tubb gas field. 

The two leases which were 'coaautiaed," combined, cover 

the SR*Hw%, 8%Sw% sad Ŝ Sw% which had been approved as e 

noa-staaderd gas wait la the Tub© pay In the Corneals*ion's order 

Ho. R-677. This "Agreement," in substance: 

(a) Pools the two leases described therein fer development 

of liquid hydrocarbons end dry gas from the Tubb. The 

Ĵ JPfip̂ m̂̂ kê S û ei>flHwŝ  !aVlft ^̂ (̂Ĵ î̂ 9̂ (̂ Ss/ ^̂ 0̂(aw5Bwŵ €»̂ h>l(i(p̂ Ŝ- jâ n̂m̂ â 6̂ 4KQ4Sw)̂ ŵ  e 

(b) The aree pooled shall be developed end operated as an 

entirety and operation or production from one lease erea 

shell be deemed ea operation to tha entire interest 

committed* 

(e) Production of eeamutlscd substances and disposal thereof 

shall be ia conformity with allocation, allotments, end 

quotas fixed by aay duly authorised person or regulatory 

body undar applicable state statute. This agreement 

shail be subject to ell applicable laws, orders, rules, 

regulations, and no party hereto shell suffer a forfei-

â %SĈ (̂  4Xê  Jâ e* 3̂  ̂b̂ â fê 3b̂ â  3si3S4 ê̂ laŵ Jê ĵ t̂en̂  ŝvajŜ K̂  *̂ â*n> 3L̂ J0P̂ ŝ  *ê 3̂̂  ̂ ^̂ĝMBB̂^̂  ê̂ SeV̂ Slŝ t 

any provisions of this agreemant, if such compliance is 

jĵ *k̂ M?̂ î w êê e*'(k̂ fc 'nVĵ ' ŝ  €^CT iws? 8̂ nê u*e*s ^^^a^a^^^BKa?(fc a^u%Jĵ lJ^aL^*,Js' jSjfgjMBB ^GN0ĝ Bĵ 3kin*Sw3ft̂ 5'̂ ^ 

with any such laws, orders, rules or regulations. 

^̂ â̂ ^ ĴŜ ^̂ ^ l̂£̂ 3̂ v̂ î̂ ŵ4nŵ ĴSr ŵ̂  mfŝ B̂e 3b3̂  aî Ŝ̂  4̂ ŜJ9̂WĴ-̂fĉâMâP̂8̂ ê̂  ̂BMâ  £̂ŜCŜSP̂jW0MêQBâ6*gP' ŴF̂L̂fê ê̂  Ê̂ Jl̂ S 

respective Iatereet committed, end to extend to the hairs, 



7. After thit tgrnaint wee node end while the agreement 

aad Order Me* S-677 were ia force, the leaae owners drilled a 

weil te the Tube formation which waa completed ae e producer 

about January 1, 1958. The well waa drilled ia the eemtar of 

tha S£%Hw%, See. 25, et the location approved in tha ordar, 

ŵ ftSâ aĵ ĵ ê i f̂iôewm̂  Ĉ̂ 5̂ 3filâ o* Ŝê yJBSâ â̂ EjBa ^ j ^ ^ ^ ê (B̂  3ê Ŝ ^̂ n̂̂ â 4â 6̂ oâ  5̂*ŝMnV̂ti* ĝ̂ llŜ iiJijL̂ m̂  "JpflĈ (|lf̂ ff(ew3̂ t 

waste end protect correlative rights, 

$. After this wall had beam em production for soma months 

B̂ 3̂b.̂ îem̂a Ŝ̂ ê>̂n*â  jp ê̂ên̂S" a l̂ ŵ̂ ^̂ â f̂î (lfc(̂ m̂ ^̂ î ê  dbn̂Ji ^̂Jâm̂ B̂̂ê^̂ ŵê ê̂  f̂ĉ Ŝ  p̂ŝ Ssê  Ŝŵ ŵ̂ â wl̂ â̂ ^̂ el̂ â  ̂ (|fe(̂ a5aâ Ê̂ fcm? 

ê̂ tâ 3̂ a? ŝ  â te 2̂̂ 3bJâ jnwŝ  Q̂̂ â̂ a ^̂ ^̂ Êtt̂ jJfî KfB̂ JP p B̂̂wifr f̂c-̂ feî ^ (̂Sĵ ĵ̂ ô̂ eŵ ft̂ P̂  ŵôô  '̂ ES-ŝ ĵ  ̂ I5tŵêam̂(̂ ê ŵ̂ ŵ î̂Sa1̂s 

ia Case So. 1547 far a 160-acre non-standard gas prorstion unit 

in tha Tubb field consisting of the S%Rw%y SW%SW% aad aw%8*& 

Sac, 25, T22S, £371, or ia the alternative that en order be 

entered fcrce^eolimg tha Sw% of See. 25, sad tha Sw% of See. 25 

as Separata standard 160-acres, Hue and lawful notice of this 

application was given to petitioners. Petitioners had refused 

to consent te standard units because, ao doubt, of the existing 

well oa tha $S%3w%, and Order R-677 creating a non-standard 

unit, under which petit loner a owned tha entire mineral interest. 

It was propoaad in tha .Application la Causa Se. 1547 that if 

â4̂Mŵ  (̂Ê ŝ ĉ  f̂t̂ 4̂aâ k̂ â â 9Ŝ ^̂  l̂(fl̂ pâ 3ŵ  ŵ̂Jp̂ev̂JjR b̂̂ ^̂ lŜ fî â ^̂ Ĵ ê̂ â̂ m̂ â ^̂ ^ 6̂̂ ŵ Eê ^̂ ^̂ fl̂ b̂ â̂ 3ŵ ^̂  Ĝ&$̂  "̂â̂ âamflfc 

SW% and tha Sw% of Sac* 25, a second wall in tha KE%Sw% of 

Sac. 25 ba drilled, if a non-standard unit be approved it 

would be drilled la tha SH$w% of Sac* 25. Tha only evidence 

before the Commission relative to the prevention of waste or 

the protection of correlative rights was that this would ba 

$ 



accomplished by granting either ilia non-standard unit, ar force-

pooling tba tf% of Saa, 25 lato two staaderd units. 

tba Goaadaaioa found in its Ordar R-1310 ia Cause 1567 

that tba aast efficient aad orderly development could ba aa* 

conpliahed by f©ree»pooliag lata s&ffidard units, 

Tba Commission ordered; 

(1) That tha iatarasts of a i l persons having tha right to 
dril l far, produce, ar share la tha production of dry gas aad 
associated liquid hydrocarbons, or either of than, froa tba 
Îĝ eeŵ Hŵ  ĵg^^^^ |P ê̂ Ĵ̂ av ŵ â Ŝ wewJKJF ̂ ŝ Ĵ SKâ ^̂ î ajl^^(^ JS^s^J^ Êâe§f JSĵ awsS a ê ^̂ ĵ  ê  ô?ŵ |̂ ^ a Sed^ n$ a a, 

^n^J(t a w "̂̂  n?ie a; aas^fiPa^l^i aw^W^ î̂ S^^BSka^JP'jp. el̂ Nafllê  a f̂cBfija (̂î S€^ a, f̂efĉ k 4t9PMei w*̂ 3Mft ^^4(fl((fc iBFflfe 

hereby poolad, said unit ta ba dedicated ta epplicent'a siaa 
well He. 2 located ia the S*%Hti% af said Sac* 25, aad that 
Olsen Oils, lac., ba aad tha sane is hereby designated as the 
operator of said pooled unit until further ordar of the Com-
aissioa. 

(2) That the prodaatioa froa tha above-described poolad unit 
be allocated to each tract in tha unit la tha saaa proportion 
thet tha eareasa ia said tract bears la the total aerea&e in 
the unit. 

^3^^ Ê̂ aaâ Ê â ŝ ŝ e" âsâ Ep̂ KP̂ B̂ ê ai'̂ ^ ^^^J^ "*Jn̂3b/3L ĵ W(8?ŵ (ewaea' sm̂ (Si?l îJEfĉ J w5̂ f̂l̂  3F*n*jĵ eâ o* u56̂  

Ĥ\JÊ  Ĵ Jê ê  a?43̂PŜ  g ^̂ âPw5̂ Hŵ (fiS()̂  ̂  CjĴ J? ^̂ ê wHejÊ uŝ  jê ŝ* ê ê fc(â  ĵ̂SeT̂ ^̂ B̂ ŴSê f̂ê^ 3̂̂ S* ^^JjPjJ^ 8̂Ŝ ^̂ ^ ̂âBBfêa* 

essociated liquid hydrocarbons, or either of thaa, froa tha 
Tubb gas peal underlying the $w% Sac, 25, Tap. 22 $., Rge. 37 £., 
Jaa^BPJ^ ê  n̂ B̂wwe ^l^tt^Spa^Sj^ g~ mŵ8lWê  S^JUNSE-^JSS^S s, aĴ lfc wsaaj4a* ^Ksew^ ^MBjawŵ  ^BSB'W^ ê MJJF'̂ Ĥ n?̂ ^ Ĵ ê̂ w ĝfĉ ê ^ g 

4neSaê  tfeŝ JIp̂ fc ^ ^ 3 J B ^ 4 H H ^3^at3La '̂ ^e f̂c e$flRô as wj*â ewĵ  M̂awSewJi jĥ Ĥ  ^e (̂9P(fcew |̂̂  f̂egâ fc-3ô p̂&WaVJ&̂ l̂a 

aaa^ eSâ ê* ^9ĵ ^B9(̂ ^n^^u?^JJ? 4KB? (̂MJSJIB^W' J^e^(^^av(^we f̂lSt̂ mits' ^ya^a^Sj^JL jf^a^P^ea^Ha?!? 9̂9â â BajBâ ^ ^̂ efc" &̂s3Wft 

Conuiasloa with authority ta drill a unit wall la the H£%Sw% 
of said Sac. 25. 

(4) That the production from tha ahovê described poolad unit 
be allocated ta each tract ia tha unit ia the saaa proportion 
that tha acreage la said tract bears to tha total saraage la 
the unit* 

(5) That CciailfiUsi Order He. 1-677, dated August 17, 1955, 
B̂̂ MB̂  ^kaa^i tae^fll JfcJ8awm% ^a*S^ -eiw^BvwJ^eJ|P a?(Ma^B^hel^awfw^i %â pNIJJe\ îfte* <n*̂ frfiS €r̂ â W(fc âwg*u5(B̂  

^J*a? ^̂ aê â â  9̂̂ ^̂ ê ai3ê  e 

(6) That the effective data of this order and of all of tha 
provisions contained herein shall ba January 1, 1959. 



The record of beerlog shove thet apparently the force 

pooling wee ordered because the operator "preferred the two 

etejiderd proration unite." (Tr 4} So othar evidentiary show-

lag Indicated any necessary basis fer setting aside Ordar R-677 

end force-feoling the property involved. 

Ho application for a re-heariag with respect te this 

Order Ho. R-1310 was aade by Petitioners herein, nor was any 

effort aade te correct the ordar by eppasl within the tiae pro­

vided by See. 65-3-22, HMSA 1953. £ cannot agree that the 

notice of tha hearing on 1567 did not give notice of an alter-

native application which would, if ordered, upset R-677. 

9. Saaa substantial tiae after Order R-1310 ia Cause 1567 

was entered, tha operator drilled sad completed a Tubb wall ia 

tha H£%Sw% of Sac. 25, sad the well's production was attributed 

to the SW% uait. Tba wall was not as large a producer es the 

well ia tha SEfcHW% originally attributed to the unit established 

by Order 8*677. Tae production free the wall ia Si$Hw% «•* 

allocated to tha Hw% unit, 

10, Petitioner*, long after the tine had expired to ob­

tain a re-hearing on Order R-1310 ia Causa 1567, or appealing 

froa said ordar, aad after Olsen Oils, lac., pursuant te said 

order had drilled a second Tubb wall located ia tha HE%Sw% of 

Sec. 25, which was e smaller producer then the wall ia the 

S£%Hw%, filed before the Commission ia Cause Ho. 2051 sa ap­

plication fer sa ordar vacating and setting aside Order R-1310 

catered ia Cease 1567, sad to substitute therefor a non-standard 

Uft-arre Tubb gaa unit in frWtfMmAty with tha 'tomgutlaation 

a 



Agreement" between the parttea dated September l i , 1957, end 

above referred te. the application sought te re-establish the 

aaa-staadard wait fixed by Order R-677 end set aside tha order 

force-pooling the w% of Sec. 25 entered in Order R-1310 divid­

ing the half-sactlQa into two standard alerter-section drilling 

units. 

I t was stipulated between the parties that Paragraphs 1, 

2, 3, sad 4 of Fetltloaers* epplicetion filed in this Court 

were to be considered as true. The records ia Ceases 1547 

(Order R—1310} sad the '̂ Comautlsatlsa Agreeaaat** of September 11 

ê̂ 891̂ ŵ  ŵ̂ P̂̂  ê ê̂  Ŝv̂ âtê ^̂ ê â â̂ ŝ l̂ ^̂ ^ âŝ ( 9̂̂ îâ â̂ 4p̂ SM̂ ŵ̂  laJBŝ  ŜisJfrwŵ  4$4ô Sê ŵ  e J§̂ 2̂  *̂ ^̂ â iâ £̂̂ â̂ 8̂ â  â̂ ŵ ^̂  

daaee was of farad by petitioners iadicating say tecbaelogical 

â uegp̂ Jb̂ ŵ  B̂̂ fiHP Ŝĵ N(MnV w5â â*sŝ J| 4^e?^3^t5f l̂ L̂ !̂n>̂ ^ Ĵ Q̂̂ e â a%a5̂ atiiiiB̂ î Wâ C'̂ ^ JSt̂ â ŵ fe ê ttâ ŵ K̂â  ̂ ÊWSfc"* 

seated to unities the w% of Sec* 25 into standard units, sad 

Î̂ Ŝ ô  î(Es3L̂ P̂  â̂ Qj3Ĉ ĝ w5(BŵpflB̂ â ŵ  ŵ B̂ĵ £̂jQ̂î l̂!ê  ̂ 3^^ B̂^̂Ŝ ŜB̂BW' ̂ êSs?l3̂w5l̂  Ê̂ ^̂  Jtaaa5̂ ^̂ lâ  ^S^J ŝŵGHPŝ^ tb̂ew<ŝ B̂i6̂ ŝ B̂ I'(i 

âŵ ^̂ fc"̂ ê̂  e ê*5̂ (̂  ŝ ê â â ŝ ^̂ â B̂ JJ 3̂ â â̂ '4â a>?̂ (fĉ ŵ  ^̂ J(ĝ  ûîâHaŵa%2e'̂ 4̂â  ijflWflfc Ĉ̂ ê wŵ fcJf Jo>i?̂ (̂ ^̂  wŝ ŵ B̂̂ Ĵ ^̂ ô ê ĵ  

petitioners' application sad finding that petitioners1 relief, 

if any, should ba ta the courts. Petitioners duly filed their 

application fer a re-hearing which was denied September 2$, 

1940, and petitioners seam a review of tha matter by "Petition 

far Review," timely filed in this Court, the Court fiads that 

since the second wall was drilled after the entry of Ordar 

R-1310, sad both walls now located on the non-standard unit 

established by Order R-677, that if tha Coaaission had granted 

lEê ae* JĴ fê Ifiitŵ ^̂ êBsfcBSfee1 e?̂ Ŝ pBWfts5̂ & •êêe' ̂ êâ BBR̂ jfc iS^fJo â̂ŵ2&<Bk R̂asŵ â Btŵ -̂ aâ Maajft̂ ^ (̂Ĵ JJ-3̂ 3L 

would have te ba drilled en the non-standard unit under which 



petitioner* have 1/15 of the royalty, aai tbe two welle mow 

drilled would both be utilised to the production proration 

assigned la tba field to a single loÔ aere producing unit. 

This would result la economic waste, as only two walls appear 

froa tae evidence ta be necessary ta recover the gas from tha 

w% of Sec. 25, tha petitioners brought about this status by 

failing to causa a review of Order R-1310 aad permitting tha 

intervening drilling activities aa the SE%Sw% of Sec. 25. 

i l . The stipulated facts set forth ia the written stipw 

letion are adopted by the Court bare by reference. 

The foregoing constitute the substantive facts In tha case 

aacessary to a decision. 

CeaeiueicBS 

In the view tha Court takes of tha case, one question is 

decisive of this appmsl. However, ia view of the probability 

of further appeal, the Court deems lt proper to give full con­

sideration to tha several questions raised. 

1. Respondents first coatend that Cause So, 2051 is e 

collateral attack upon Order R-1310, which it is contended 

Ŝ̂ Hwjaam̂ â* ê̂ s* smam̂ uwet ĥwe* ĴeaHsl (ammâ â pmsm?1 JJCŜ mT* Jp(a?'u5î 48w9̂ S£w5M(e' 5̂fî  sŜ feewJ Ĵ̂ Ŝ weê ŵ  e 

appear* that petitioner* had full notice of the hearing re­

sulting in Order R-1310. Petitioner* elected not to appear to 

û̂ (tê B̂̂ B̂ fcas 2̂*̂ e4ft<Ŝ ê  ô L̂̂ ^̂ ŝ̂ ê *)̂  e Ĵaĵ n̂ â- 'â ^̂ ŝ ŝ ^ ^̂aw5Klawê  f̂lfî Ŝ  â  ŜBsâ ^̂  âseŵ Ô' t̂ŝ Sâ JP' tĴ B̂ n̂ Hŝ  ̂a*|Ĵ  

aoved for a re-hearing sad appealed from tha order, this Court, 

oa the facts before the Cemmlssiea, would have upset the order 
10 



as aot supported, by a prmpemmrmemm of tho evidence, No show* 

log, however, waa attempted by petitioners in Cause 2051 of a 

ehange of cwtditions in the area si»ee the former Order 1-1310. 

No re-hearing or appeal from Order R-1310 was made or attempted. 

It became final except for modification by changed field con­

ditions. Under the facts disclosed here a collateral attack 

upon the orcfsr cannot hm made. 

Jood oil Caapanj v. Corporation Commission, 239 P<2> 1021 
City of Socorro v. Cook, 173 P 482; 24 NM 202 
Van fatten v. Boyd, ISO P 917; 20 m 25© 

It is true thet in Oklahoma there ia a statute prohibiting 

a collateral attack on the Commission's orders; however, the 

Oklahoma Court hes held that the legislature did not intend that 

an application to modify an unappealed from order made on the 

ground that such order was based on faulty geological data or 

permitting excess t*kiag of gas was a collateral attack. 

Application oi Bennett (1940), 352 P(2) 114 

The application herein filed contained no suggestion of 

changed geological data, excess gas proration, or the like, 

but rested its claim upon an alleged violation of the Septem­

ber 11, 1955 "Commutixation Agreement," by the Commission order. 

The jurisdiction of the Commission to make the order is ques­

tioned. This was a claim which could have been asserted by 

them at the hearing resulting in Order R-1310, had they elected 

to appear ano assert i t . 

2. It is next contended by Respondents that by failing to 

take advantage of its administrative rights before the Commission 

11 



in failing t:o defend, in failing to seek a rehearing aa pro­

vided by statute (XHSA 1953, Sec. 65-3-22) aa a basis for 

appeal frost tae ordar, and in failing to exhaust their ednin-

ietretive remedies to review che order, Fetitloners are pre­

cluded from now seeking to avoid the order by the present action. 

with this contention th* Court ie> in agreement with Respon­

dents, particularly in view of the facts here presented. One 

cannot stand idly by and permit others to expend large suns af 

sto&ey on th« Nssis of an ord#r ot a ComMsstop prima faeia vaii.d, 

aind then be h^ard to eofpplaln as a result of their own lethargy 

or failure to act. In this ease Petitioners owned a i l the 

royalty under the %mit established etwwi the first Tubb weil 

srtiled* Crder R-1310 upset the unit established by Order 

R-677 and for*:*-pooled the W% of Sec. 25 into two standard units 

consisting of the HV* and the S*T% of Sec. 25. Petitioners 

stood by and lot a well be drilled on the WSkŜ k of Sec. 25. 

lad this well been s larger well then the first well drilled, 

their production would ***v«» increased. I t turned out to be a 

smaller well, and their production decreased. They took their 

chances and cannot be heard to complain now, when they failed 

to complain by properly preserving their administrative a«d 

legal remedies to upset Order R-1310. 

Shell Oil Company v. Kern, 355 P(2) 997 (Okie.) 

in the meantime Olsen drilled the second well, and if the 

Commission should now set aside Order R-1310 and revert to 

the unit set *ip by Order R-677, an additional well would have 



to bo drilled under the lend upon which petitioner* only own 

e 1/15 royalty interest, this would result in economic waste, 

the undisputed evidence is that the two wells now penetrating 

the Tubb ges sons can fully drain the Wfc of Sec. 25. The pre* 

vention of economic waste is one of the prime obligations of 

the Commission under our statute, 

3. I t 1* nest contended by the Respondents thst the Com­

mission has full power to force-pool as ordered by R-1310. 

Petitioners contend the Commission was without Jurisdiction 

te enter this Order $-1310 because of the existence of the con­

tract of September l l , 1957. Petitioners contend that the 

"eommutlsation contract" is violated by the order and the Oil 

Conservation Commission was without power or jurisdiction to 

change the unit as originally established. In the first place 

Petitioners, not heving pertlcipeted in the hearing to urge 

the existence of the contract and not heving appealed from the 

order, although parties to the proceedings in view of the 

changed conditions precipitated by the order, cannot now in 

good conscience attack i t i f the Commission acted within its 

jurisdiction snd power. 

Ko attack is made upon the authority of the State in the 

exercise of its police powers to regulate fugacious minerals 

by requiring pooling, force-pooling, sharing in production and 

in safeguarding and preventing physical or economic waste ie 

the production of such minerals. The rule of capture is sub-

ia 



Ject so bm amditisd by t*w. state tha lawful exercise of Its 

police powers. 

Palmer Oil Corp, v. Phillips, 231 *<2) 99? (Okie.) 
City Service Gee Co. v. Peerlees, 71 S.Ct, 251; 340 US 179 
Hunter v. Justice Court, 223 ?(2) 465 (Cel.) 
Wooton v. Bush, 241 P(2) 254 
Wood Oil Co. v. Corporation Csram., 2*8 F(2) 378 
U. S. v. Cotton Valley Operators, 77 P.Supp. 409 
Uee. Digest !,Mim«# and Miner«l*H Key 32.3 

Section 45-3-14, SBSSA 1955, provides in Seetion (b) as follows: 

'Toe caiajissloc aay establish a proration unit for each pool, such 
being the area thet can be efficiently end economically drained 
and developed by one well, and in so doing the corneals s ior shall 
consider the economic loss caused by the drilling ef unnecessary 
wells, the protection cf correlative rights, including those of 
royalty owners, the prevention of wests, the avoidance of the 
augmentation of risks arising from the drilling of an excessive 
number of wells, end the prevention of reduced recovery which 
might result from the frilling of too few wells." 

Section (c) providesi 

The pooling of properties or parts thereof shail be permitted, 
and, i f aot agreed upon, may be required in any esse when end 
to the extent thet the smallness or shape of a separately owned 
tract would, under the enforcement of a uniform spacing plan or 
proration unit, otherwise deprive or tend to deprive the owner 
of such tract of the opportunity to recover his just sad equit­
able share of the crude petroleum or nsturel gas, or both, la 
the pool} Provided, that the owner ef say tract thet is smaller 
than the drilling unit established for the field, shall not be 
deprived of tha right to drill on sad produce froa such tract, 
if same can be done without wastes but ln such cess, the allow­
able production from such tract, es compared with the allowable 
production therefrom i f such treat were e full unit, shell be 
in retio of the area of such tract to the area of a full unit, 
a i l orders requiring such pooling shall be upon terms and con­
ditions that ere just sad reasonable, sad will afford to the 
owner of eech trect in the pool the opportunity to recover or 
receive his just and equitable share ef the oii or gss, or both, 
In the pool es above provided, so fer as may be practicably re­
covered without waste. In the event such pooling is required, 
the costs of development and operation of the pooled unit shall 
be limited to the lowest actual expenditures required for such 
purpose including a reasonable charge for supervision| and in 
case of say dispute ee to such costs, the commission shall de­
termine the proper costs. 

C7/v tf / / / u ^ M t / ^ J */>f ^rii>J^/fseS ^ < • 
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Under this section th* pooling of properties under the 

enforcement of e uniform specing plan or proration unit is 

specifically authorised, and if not agreed upon, nay he re* 

quired. The facts show the non*uniform unit was agreed upon 

(subject to qualifications), but thet Petitioners had refused 

to agree upon a uniform spacing yait program. Ooder these facte 

the power of the Commission to force-pool cannot be doubted, 

assuming our statutes valid. 

gut Petitioneui contend that; by the force-pooling the 

terms of their contract have bean violated. This contention 

does not appear to be supported by the **coamutisatlon contract" 

itself. The contract, le part, provides: 

Production of commutlsed substances and disposal 
thereof shell be In conformity with ellocetion, ol­
io taents end quotes made or fixed by aay duly au­
thorised person or regulatory body under applicable 
state statute. This agreement shall be subject to 
s l l applicable laws, orders, rules or regulations, 
and no party hereto shall suffer a forfeiture or be 
liable in demeges for failure to comply with say of 
the provisions of this agreement l f such compliance 
Is prevented by, or if such failure results from, 
compliance with any such laws, orders, rules or 
regulations." 

This precludes say contention thet the unit agreement 

should be so holy es not to be subject to change by lawful 

authority. At any rate, if the contract has been violated by 

the parties, resort may be made to the Courts to redress any 

wrong committed between them. 

Monsanto Chemical Co. v. Southern Natural Ges, 102 S(2) 223 

Thst is not a matter within the Oil Conservation Commission's 

domain. 
15 



Eves* in tne absence of tne contractual provision* above, 

ieeees or con tr ecte with respect to the development end produe-

tion of oil, ges or other alnerels, oust be wede subject to the 

police power of the state exercised in protecting natural re­

sources, and any provisions of law with respect thereto fore, 

e pert of such contract* ss though written therein. 

LeBaue v. Paneiger Oil Co., 49 S(2) 93 (La.) 

It appears therefore that the Oil Conservation Commission 

had jurisdiction of the subject wetter considered resulting In 

Order R-1310, as well ss jurisdiction of the persons involved, 

Including the petitioners, end lawful eutherity is granted te 

decide the questions presented, There are the three essential 

elements of "jurisdiction." 

State v. Fatten, 69 P(2) 931} 41 SH 395 
Parsky v. Cbattea, 123 P(2) 726$ 46 SK 159 

Truitt v. Dist. Ct., 96 P(2) 710} 44 KK 10} 176 JMR 51 

It is next contended that Order R-1310 deprives the Peti­

tioners oi 'Vested'' rights, thus failing to protect their 

"correlative rights.* 

It Is elementary thst a 'Vested right" is a right which 

is ebsoluts, complete, end unconditional within itsolf. No 

such absolute right exists as applied to fugatious iiinersls such 

as oil or gas, they being subject to the laws of thit state end 

regulations as exist in this state adopted by the Oil Conser­

vation Commission to eld in the exercise of the police power 

of the state. "Correlative rights" within the act are defined 

as follows; 
16 



65-3-29 (h)--"'Correlative rights * means tho opportunity afforded, 
ao far aa it ia practicable to do ao, to tho owner of *ach prop­
erty in e pool to produee without weete his just snd equitable 
share of the oil or gas, or both, in the pool, being an amoum, 
so far ss can be prectieelly determined, end so far es esa be 
practicably obtained without waste, substantially in the pro­
portion that the quantity of recoverable oil or ges, or both, 
under such property bears to the total reeovereble oil or ges, 
or both, in tha pool, sad for such purpose to use his just sad 
equitable share of the reservoir energy." 

Even assuming the right of petitioner* at this late hour 

to attack Order R-1310, certainly no showing has been made or 

attempted that petitioners have net or will not receive their 

fair share of the total reeovereble gss from the Tubb pay in 

the W% of Sec. 23. If they do not now receive ms much ss they 

formerly received, it has resulted from their own inaction end 

from their own choice. 

There is no eoas*m ownership of oil or gas in a particu­

lar field In subsurface owners other then the "correlative 

right" to the oil or gas passing beneath each subsurface owner's 

location, and "common reservoir" or "common source" or "common 

supply" means the strata through which oil, ges snd other hydro­

carbons may be passing. It is in no sense a surface reservoir, 

of which eech surface owner, as tenant in common, owns a par­

ticular portion. 

Bell Corporation v. Bell View Oil Syndicate, 76 P<2) 167, 175 

Even as to water, the doctrine of "correlative rights" 

limits the taking of ground waters to the land owner's propor-

ttenets share thereof. 

Bistow v. Cheateau, 255 P(2) 173 (Arts.} 

if 



Exception* oro granted to each finding and cone lu* ion 

heroin, all finding* or conclusion* submitted contrary to 

tho above ere denied. Exceptions ere allowed. 

Judgnent ney be entered dismissing the Petitioners' 

"Petition for Review" In Cense Ho. 18860t end ssld cause of 

action. 

DATED this day of Oecewber, 1961. 

* * * 


