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UBJECTION TO STAIEMENT OF THE CoSE

Appellees object to Appellants' statement of the Case
insofar as said statement asserts that the Notice of Hesring in
Case No. 1567 did not advise sppellants that the previous (Order
No. R-677 would be affectsd by the proceeding and at tine hearing
in Case No. 1567 for tone reason that said Notice as publisned
and served upon Appellancs by wall sbows on its face that the
Jrevious Order No. R-0677 would be affected at such bearing
(Applt's Br. in Ch.13).

appellees further object to the statement that:

'Ihe 0il Cowmpany presented no avidence that
waste was being comaitted or Chiat the granting of
the order asked for would stop the comuission of
waste or prevent waste from being comsitied, '

for the reason that toe witness Watsom, a Geological éngineer,
and recognized expert before the 0il Conservation Commission
(Tr. 91), testified that standard guarter sections would wost
efficiently drain the 320 aecxe tract (ir. Hb).

Appellees object to the statement in appellants'
Statewment of the Case that:

‘Such order did not contain a finding that
wadte was being committed or that the entry of
the order would prevent sucn wastz, " (applt's
Br. in Cn. 3)

for the reason that the order of the Commission in laragraph 7

atatas:

“Tnat the wost efficient and orderly develop-
ment of the subject dcreage can be accomplisned




by force pooling of the NW; of said Section 25
and the 3wy of said Section 25 to Lorm two stand-
ard gas proration units in tie Tubb Gas Pool and
that such order should be entered.’ (Ir. lu)

OBJECTIUNS TO STATEMENT OF THE FaACTS

Appellaes object to tne statement in appellants'
Statement of the Facts Chal:

'"The aApplication in Chiis case oid not recite
that Order No. R~b77 would be afifectud by tihe
Jroceedings in Case No. 1567. (applt's Br. in
Ch. 5)

for tie reason ithat said Application and Notice of Hearing show
on their faces that said Order No. R~677 woul be affected.
Appellees object Lo Appellants' statement that:

'The record in Case No. 1567 (Ir. 59-100)
Goes not contain a&ny evidence Of amdd Ordexr No.
R-131v (Ir. 101-i04) wakes no finding that
waste was being committed as & result of pro-
duction from the gas well authorized by Order
No. R-677 and attributed to the acreage of
Appellants. ' (applt's Br. in Ch. 35)

for tie reason that said Order No. R~1310 in 2aragraph 7 finds
"Inat the wost efficient and orderly develop-
ment of the subject acreage can be accomplishea
by force pooling 0f the NWi of the said sSection
25 and the 5Wi of the said S.ction 25 to foru
two standard gas proration units in tihe Tubb Gas
200l and that such order snould be entered.
(Ir. 102)
and for the further reasom L[nat the recognized axpert Lewey
watson, a Geological Engineer, testified in tie hearing that the
wost efficient wmanner in which tie 320 acres «ould be arained

would be the two standard quarter section units astablisned by




the order (Ir. 96).

Appellees object Lo Appellants’ statement thac Chay
sought relief before tne Commnission in Case No. 2051 asking that
Order No. R=131V be vacated and declared void for tiwe reason
that Case No. 1567 amounted to a collateral attack on Order No.
R=677 and chat the Comunission was without jurisdiction to enter
Order No. 13lu (Applt's Br. in Ch. 5} for the reason that
Appellants' Application in Case No. 2051 discloses that relief
was sought solely upon the ground that the sppellee 0il company
withheld information from the 0il Comservation Cowmsission of thd
existence of a voluntary pooling agreement pooling the SEy Nwy,
E% SWy and the SwWj Swy of Siuction 25, Township 22 south, Range
37 East, N.M.?.M. (Tr. 4-5).

Appellees object to Appellants' statement thst the
only notice received by Appuzliants was a notice wailed to thes
of tne hearing for the reason that the record fails to show any
of the proceedings prior to the hearing in Case No. 1567 and it
must be presumea that frowm Order No. R-1310 that notice by
publication as required by statute was given appellants in
addicion to the actual notice mailed to Appellants (Tr. 101,

Applt's Br. in Ch. 193).

ANSWER TO 20INT L

THE OIL CONSERVATION COMMISSION wAS WITHIN ITS
JURISDICTION IN ENTERING ORDER MO, R-131U IN
CASE NO. 1507.




a) THERE WAS SUBSTANTIAL EVIDENCE BEFORE

THE COMMISSION THAT WASTE WOULL BE PREVENTED

BY THE ISSUANCE OF ORDER NO. R-1310.

Appellees agree witihh Appellants that this is tne first
case in New Mexico concerninmg the provisions of the laws of New
Mexico concarning the force pooling of oil interests. Appellees
agree that the Commission had authority to force pool tihwe orig-
inal non~standard unit in Case No. 929, having been granted
such authority umder Rule 5¢, Ordexr N o. R-38¢, which Urder in
Rule 5a provides for a sctandard unit to consist of a square
quarter section of the United States Public Land Sexvice (Ir.
13Y¥). Appellees deny that the Commission was inhibited in any
manner by the agreement of Appellants and 0il Company whicih was
signed on September ll, 1957, (Tr. 127) for the reason that
said agreement in Paragraph ¢ provides tihat it is subject to
all applicable laws, orders, rules and regulations (Tr. 129)
and for the further resson that a contrace deyriving the Comuise~
sion of jurisdiction over the gas under the land involved would
in any event be subjact to the laws of the State of New Mexico
and rules and regulations of the (il Conservation Comuission.

La Baue v. Domeiger Oil Co., 49 3.2d %3 (La.). As pointed out

by Appellants, Sub=~section (e) of suction 65-li-14 Husa 1933,
Jrovides that any suci agxaément upon hearing and after notice
may be modified to prevent waste as was done in this case,

Tois authority coupled with tioe authority granted by Sub-section

(¢) for force jooling in tihw absence of agreement constituted




complete authority in the Commaission for its entry of Order No.
R=-1310.

The witness Randolph in Case No. 15u7 testified that
he nad attempted to obtain frow the royalty owners a voluntary
pooling agreewment pooling tas Nwj of Section 23, Townsnip 22
South, Range 37 kast, N.M.P,M., as one unit and the sWy of said
Saction as another unit, and that the royalty owners had refused
to execute such an agreement after it was explained to them
(Tr. 97-98). 1In Case No. 1567 the expert witness Watson, a
Geological ingineer known to toe Coumission (Ir. 81-82), testi-
fied that the wost efficient manner in which to drain the 320
acres would be by two standard quarter section unics (Ir. %9).
In this resject the witness is further substantiated by the
srevious findings of the Comuisslon in Case No. 738, Orxder No.
R-586, Rule 5s (Tr. 139).

It is submitted that Oxder No. R~13L0 was witnin the
jurisdiction, that waste was considersd and that undisputed
testiwony was that the most efficient manner of producing the
most 3as frowm the Wi of saild Section 25 was by the two standard
units comprising the Nwj and the 35wy of said Section 25 amd
that the order itself in Paragraph 7 finds thuat the wost effi-
cient and orderly development of the Wi of section 25 would be
by tha standard quarter sectioms (Tr. 102), which finding infers
that any other manner of producing Che gas from said section

would be inefficient or wasteful.




The case of Carter il well Co., et al, v, Scate, et

al, 205 Okla. 374, 238 ?.2d 3U0, ciced by Appallants, is
actually authoricy forx sppellees’ position neraein. Appellants
here attewpt to modify Qrder No. RK-131U without any evidence of
caanged conditions since to entry of said oxder except that
after saic order was entered witn knowledge of aAppellants, the
second well drilled in reiiance on said OXder was disappointing
to 4ppellants a8 a producer although commercial production was
obtained (Tr. 3, 12, 75). Just as in il: LafleX case Appellants
here, with notice in confori:ily with the statute, sac by and
watched the oil company drill the well on the SWy of Section 25,
and after it was not a good well, as they had hoped or expected,
they then sougiit to have Order No. R-1310 set aside for che
reason that their original pooling agreement as to part of the
WYy of S-ction 25 had not been called to tne Commission's atten-
tion in Case No., 15067, which resulted im Order No. R-1310 (Ir.
4-5).

It is interesting to note that &sppellants' Application
to set aside Urder No. R-1310 is on this singie question of
allegad fraud depriving tie (ommission of jurisdiction to enter
the order. st the time of the nearing on Appallants' Applica-
tion to set aside Urder No. K-1310, no question was prasented
vy Appellants as to tihe adequacy of the evidence in Case No. 1567
nor did Appellants question the finding of the Couwmission in said

case insofar as Paragraysh 7 of Order R-1310 provided that waste




could be prevented by the establishment of said Order (Tr. lUB-
120), mor did appellants in their Petition for Review in Cause
No. 18,860 apprise the Court that they relied or intended to
rely upon the insufficiency of the evidence or inadequacy of
said Order No. R-1310 in seeking to have s5:zic order set aside.
It Ls urged that under Rule 20, Sub-sections 1 and 2, the
Appellants are precluded from urging tihis portion of their
Point 1, baving not ralsed the sawe before tik: Cousaission nox
in their 2etition for Review in the District Court.

The case of JWood 0il Co., 2t al, v. Corporation

Comnission, et al, 205 Okla. 3534, 23y ?.2d 1u2l, is authority

for appellees sustaining their positionm that Appellants cannot
at this time seck revision of Order No. R~-131( for the reason
that no evidence was offered showing any changed conditions

after the entry of said order which would justify entry of the
Order sought by Appellants herein. Both the (arter case amd the
Wood case deny the applicants the type of rellef they seek here.
In those cases, as in this casce, an order was entered and action
taken in reliance theraon and thereafter dissatisfied parties

sought revision or cancellation of the ordcrs upon the bagis of
errors in the original oxder whica could have been urged on ap-
peal in timely appeal proceedings f£rom the orders, and Chere, ag
here, the applicants failed to appeal from the original ovders
just as aspellants have done in this casa, Tien, as Appellants

have done in this case, they sought a change 0f the orders to




their benefic after accions by the developers in reliance upon

the original orders. Ii is urged and contendzd by Appellees
that appellants are barred by Rule 20 of the Supreme Court from
aresenting this portion of tieir leint l to the Supreme Court
and that in any event adaguate usvidence was aoduced at a nearing
notice was given Lo sppelilants in duc and iawiul wanner and that
Order Ho. R-131U contains a finding that the establiishoent of
said ordar would prevunt waste in the arga under consideration.
Apgellants not nhaving moved £or re-hearing or appeal from said
order nOF Daving raised Liwe sawe before the Cosaission in this
hearing or including the same in their petitiom for review
cannot now urge tals point and could not under tihw state of the
racord in any event successfully attack the order based upon
substantial cvidence and containing the finding that such order
aTavented wasta.
b) THAT Tii MOTICE GIVEN APZELLANIS BY

THE COMMISSION IN CASE NO. 1567 SHOWS ON ITS

FACE THAT ORDER NO. R-077 COULD BE MODIFIED,

VACATED OR RESCIRDED BY THE COMMISS ION AND

THAT UNDER SUPREME COURI RULE 29 (2) APPEL-

LANTS ARE PRECLUDEL FROM RAISING 20INT 1 (b).

It is submitted by Appellees that sAppellants' Point i
(b) was not raised or urged in Case No. 2051 (Tr. 1U8-121, 4-5)
nor in the hearing before the District Court in Cause No.
18,860 (Ir. 67-80) and it is further urged by /sppellees that
sald point is without merit in any avent for the reason tiat

the notice received by the Appellants and quoted by Appellants




in Tr. 13 sihows on its face beyond question chat all of the

property of ‘poellants in the Wi of section 25, Townsuip 22

South, R.nge 37 dast, N.,M.?.M., Lea County, New Mexico, was
involved in said hearing and would be affected by the outcome é
of said hearing. ~p2ellees specifically deny that the gquoted
notice is all of the notice that Appellants received. appel-
lants make the unsupportad startement that thay requasted of the
Conservation Comaission coumplets records of Che casas and such
records did not include a copy of such notice. Taers i8 no
evidence In the record of such & racuest asnd che recoxrd affiru-
atively discloses that the complete proceedings in Case No.
1567 were not introduced into evidence, and axamination of the
record shows in this case that thore was inlrxoduced in avidance
a transcript of the nearing {Tr. %0-100), Oruicr of the Comais-
sion (Tr. 101-104), a plat of the areca involved (Tr. 103), a
contour map of the area (Ir. 196) and a photostatic copy of
return receipt for registered mail (Tr. 107). The records of
the Commission showing the »plicatiom, Order settling Hearing,
Publicacion of Notice and . .rvice of Notice or lack of the saue
ar: not disclosed by the transcrist of record in this case ex-
cept that the Order of the Comaission in Case Ho. 1367, being
Order No. R~1310, concains a finding that due public notice of
said hearing was given as reguired by law (Ir. lOl) and Appel-
lants in the hearing before the Comuission in Cassc No. 2051

admit that in addition to the public notice as reguired by law




that nis clients received notice of the nearing in the .azxl
five days before tne hearing (Ir. 113), nor was there any
testlnony offered concerning tiese proceedings. It is sub-
mitted that this Court cannot consider tne gquastion of Notice
and Service of Notice in tie state of the yresent recorc and
if 80, toe Court, upon the uasis of said fimding above quoted
from Order No. R-131uU, wust £ind that due public notice was
given a8 required by law in addition to tix: actual notice

Teceived by Appellancs.

c) APPELLANTS WERE DULY AKD LAWFULLY

SERVED WITH NOTICE OF HEARING IN CASE WU,

1567 ANU APPELLANTS aRE BARREL BY SUPREME

COURT RULE 29, PARAGRAPH 4, FROM RAISING

THEIR POINT 1 (c).

Apoellant maxes & point of Lhe fact that cthey were
not personally served with process by an agent of the Coumission
or any jerson over che age of wzighteen years. section ©3-3-6,
NMSs 1953, provides that service of notice on a person affected
in a Comaission nearing shall be by persomal service or by
publication once in a newspaper of general circulacion in 3anta
Fe, New Mexico, and once in & newspiager of general circulation
published in tiwe county, or ¢ach of the counties if there be
more than one in waich any land, oil or gas or other progerty
whicn wmay be affected shall be situated., In ciw absence of the
record Of proceedings or testimony concerning service on

Appellants, this Court musi sccept Paragraph 1 of Urder No.

R=-13l0 that due public notice was given as reguired by law




(Tr. l01). In addition, tiw Court wust presume that Che
adwinistrative officers of the btate of Now Mexico, to=-wit
the 0il Conservation Commission, perforu their duties and
cause to be published proper notice of the hearing once in a

newspager of general circulation in santa Fe, New Mexico, and

once in a newspaper of general circulstion in Lea County, Naw E

Mexico.

It is subumitted by Appellees that this point and the
Jsreceding point of Appellants' Brief discloses the very reason
for the existence of Supreme (ourtc Rule 2V, Paragrapin 2. A
Jerusal of Che testimony before the Comaission im Case No. 2051
(Tr. 1l08~-12l) and the transcript of the proceadings before the
pistrict Judge in Cause No, 18,800, pistriet Court of Lea
County (ir. 66-8VU), as well as Appellants’ application to the
Comuission in Case No. 2U51 (Ir. 4-5) and application for re-
nearing (Tr. Y=-13) discloses that appellancs did not raise this
Joint until afcer the nearing in bistrict Court in this case.
There was no evidence or tesiiwony offered by Appellants and
no way in which Appellees coule presenc this point to the Court
80 tnatl an adequate record nignt be made for tae Court to deter=
mine the lack or aduquacy of notice in said case., appellant
lefchandedly acknowledges cowpliance with tine statutes ang
rules of the (omaission as to notice by publication, in that
after asking under the previous point that appellees adwmit no

publication of notice which Appellees do not aduit, they then




Jroceed 1n this point Lo d8suwe LOiS adwision, & proper recorc
on Che atier and then apparently argue Lhe unconstitutionality
of Section 63-3-6, NMSA 1vy53 Couwp. This watier was not drged
antil Appellants Briei in Caief in this (Court ang cartalnly

in the absence of any record as to the contents of the noLice
the Couission's finaing Chat due and lawlul notice was given
is binding and controlling. Tnis, couplec witn the Iaci tnat
a ruling by tne bistrict Jourt on ths comstitutional proposition
not beiny invoked, resuires tie rejection of tais parc of

Appellants' Point 1. In re Rielly's Estate, 03 N.M, 352, 319

9,24 106y, 1473, Jommson v. sanchaz, 67 N.M. al, 351 .20 444,

Further, Ayppellant ignores cases authorizing service
of notice of hearings before the Commission such as in Lik

present case, Lowdoner v. venver, 210 U.3. 373, 54 L.pd. iLd3.

Appellants rely uwpon a 1l%u4 Idaho case, Bear iake Codnty v.

Bucge, 91 Idaiwo 7J3, 75 2. 614, which holds ciMt a statucu
authorizing service by puvlication in a court of law viclates
tire Iuaho constitutional srovisions recuiring general anc
uniform operations of the courts and tat the organized juuicial
20Wars, Jroceedings, anc practices of all courts or graces ove
uniforn and &n &ddicional constitutional provision proualoiting
svecial or local legislation regulating praciice ol couris of
Justice.

It is suimaittea for These reasons ik this poriion

i Avyellants' rPoint L must bDe rejected by the Court.

“12-




d) ALL OF THE JURISDICTIOWAL FACI3 WERE

PRESENT IN CASE NO. 1567 WHEN THE COMMISSION

ERTERED ITS ORDER POOLING THE PROPERTIES IN-

VOLVED IN THIS SUILT.

Appallees assert tinat the evidence offered in (ase
No. 1567 in uncontested (waring was substantial and wore tihan
adequate to sustain Order No. R~131v., Appelliant quotes sowe
of the testimony of the expert witness watson under this point
(Applt'’s Br. in Ca. 17). Howevar, the inference that the ex-
sert In speaking of his preference of two standard proxation
units as found to be wost effective and less wasteful in re-
covering the Tubb gas involved in this suit (¥r. 139) is borne
out and positively proven by tihe Lalance of the testimony of
tnis witness which 18 not set out by Appellani and whicn is as
follows (Ir. 9b):

EXAMINATION BY MW, YAYNE:

¢ 18 your preference for the two standard units
based upon the fact if we grant the non-
standard unit you'll have all four wells in
ong guarter section with none in the other
guarter section?
1 think we'll be able to drain che 320 acres wore

efficiently with the two wells. I mean, wich
the two wells not on the same 1560 acres.

b8

it is submitted that no order had been entered by the
Commission prior to Order K-1310 in Case No. 1570 concerning
the W% of sSection 25, Township 22 South, Range 37 East, N.M.?2.M.
and that the Wood Qil Company case, supra, is not controlling

nor is the Carter 0il Company case controlling as to the author-




ity of the Commission to enter Orxrder No. R-131lU in Case No. 157¢,
These two cases, however, in the opinion of appellees, are con-
|trolling against the Appellants in ciheir collateral attack in
this case on Order No. R-1310. Appelliants have adduced no
testimony whatsoever siowing any changed conditions since the
antry of said order and the record affirmatively showing that
Appellants failed to apply for a re-hearing or appeal from said
order and the record further affirnaacively shows that Appellants
waited until the additional well was drilled in compliance witin
Order No. R-1310 before chey complained in any wmanner whatsoever
of the entxry of said orxder. To allow Appellants Lo sit by and
speculate upon the outcoue of the new well and then allow
Appellants by a collateral attack to guestion the propriety of
Ordexr No. R-1310 when tiey were dissatisfied with Che production
of tihwe second weil and L0 require &n additional well to ofiset
the two wells already drilled in this acreage which the Coumis-
sion has found can be drained by two welis (Ir. 139) would
result in a traversity of justice contrary to the principles

set out in Yucca Mining and Petroleum Co, v. Howard C. 2hilliss

Qil Co., 69 N.M., 281, 365 P.2d 925, and it is asserted by

appellees that even if the record were inadequace to sustain
the order which is denied by aAppeliees, the laws of estopp@l
as recognized in thwe above case would prevent the Court fLrou

granting Appellants the relief they seek.

-14-




ANSWER T0 POINT 1II

ORUDER NQ., R~1310 ENTEREL IN CaSE NO., 1507

IS NOT A COLLATERAL ATTACK ON ORDER NO.

R=-677 1IN CASE NO. 939 AND APPELLANIS BY

VIRIUL OF SUPREME COURT RULE 20, 2ARAGRAPH

2, ARE BARRED FROM RAISING THIS POIRT.

The sppellancs in cheir collateral attack in thnis
case upon Order No. R-1310 attewpt to place said order in the
sawe category as thelir attempl here Lo change it. However, an
exanination of the title to this case (Ir. YU) saows tnat it is
not the same case as Case No. 929 in which Order No. R-077 was
entered. It is agparent from the examination of the title of
thase two cases that one involves 320 acres and one involves
160 acres. Ffurther, tne record doas not give us the benefit
of the applications so that a comparison of the applications

out of which these two orders arose is not available to maxe

the determination claimed by appellant. The wood Uil Company

case is not autawority for the propsosition asserted by Appallants
for the reasoun that collateral attacks upon tie Qklahoma Cor-
poration Coumaission orders are prohibiced by statute, and

further, the Court in Appiication of Bemnett, 353 ¢.2d 114,

announces and recognizes the rule allowing the Corporation
Commission Lo wodify previous unit areds upon cthe basis of new
evidence for developments. It is submitied that in this case
the development of the entire acreage (320 acres) was necessary
and required and cthat the Coumission in fixing the two 100 acre

standard unics for the development of the Wj of section 25,

“-l5e-




Townsniy 22 soutii, Raunge 37 cast, N.A.P2.HM,, ua jurisciciion
4NG was Opelailng Within 108 &uLooYity and pullpose 4 accorainy
L0 ti dulies Jrescribed L0r Ciw LOiSsion alid u30n tie Vi<
Gence in Case ko, iou7 Chat Lwe SLanuara unills LikeG wy Liw

Occer No. R-13L0 wouic wost efficiently Grain tue gas oL Cie

Tubb formation under sdid one-hali section.

CORCL UL LU

in conciusion it i8 ulged ikt Order No, K=L51iJ
enterad in Case No. 1567 was a valic order concaining o Linwing
et e entry of Che order was CTae woSt cliicient aannel 1o
wniclh to erain tie Wi of Jection 23, lownsuip 24 soutii, Range
37 rast, N.f'i.i’.i‘i;, which f£inding was baseu upon substanticld
evidences wwlein «apOve po.inied oul.

nppellants wudt fail in thelil attacs upon Lie noL.ice
anc service of notice for tue reason Lthdl Luede 18 NO evidence
in che record concerning the JToceedilys veiore taa Comunission
in Case No. 1567 priorf ¢o the aesaring beiore Lhe Uil Conserva-
tion Cowmission. a8 herewolore asselted, sypullants are DeErLred
from raising ciese Lo 08.LLlons On djpeal nOL LAVING UlgeG tuae
same in cae iwabing pefora the District {Oult «ndé Lo «uy event
in Order CO inVo&Ae Lhe fuiing of Lie LISLLLCL LOULl OF Lliis
Court Liw Guty wes incumbent upon agpeal Lo slesent €O Liw
Court 4 record Of Ctiw procectings concerning uotice 4n0 service
oi notice or svidence of the faccs concefmning suca DOtice dng

service vf Lhe same beiofe aAppeliants Ccoulc uvore & ruling Of




Cue COUXT below Or tiis COurt anu uncer Lae present record Liw
Coumnission's order and ¢iw recitation tnegein that due anag
lawful notice was given Appeilants is tiae only evidence con-
cernlng tie notice and service of tioe Sawe anu L3 conclusive

on tuis point. HMansfield v, Reserve Uil Co., 38 N.M, Ls?, 2v

£.2d 45l.

Appellants' Point II must fail for tae reason tuat
Case No. 1507 was a case involving drainage of a 320 acre ctract
wierein Ciwe evidence required the force pooling of the two
stancara guarter section units and appellants' atteuwpt o
denoninate Case No. 1567 a collateral attacii upon Order No.
R=677 ouly serves to goint up Appellants' collateral attack
ugon Jrder No. R~131u, attacxed by appellants in this cause
without evidence Of any changed conditions since il8 uniry anc
it is subaitted that for this reason, as well as the oraer
reasons Lhereinabove stated, Appelliants must feil in toeir
doypeal herein,

Appellants aasert that the Court suggested in iis
findings that tue asppellants were Larred by laches or estoy @i
(Applt's Br. in Ch. 21). appellees agree tnat the Couri uia
fina botih as a watter of fact and conclusion of law ciaac
Appellants were barred in tnis action by lacnes and esto, @1
{Ir. 4l-43, 44-43). Ihia actack witnout citing and satiing
cut tone finding of fact and the evidence supporting tne sase

violates Rule 15, Paragraph &, of the Suprewe Court rules anc

wl7-




it is urged by Appellves Chat saia finding and conclusion, not
baing properly attaciked, are binding and conclusive in this
cause. arias v, Springer, 42 N,M. 350, 78 2.2a 153.

appellees note the fact that at every hearing and in
every proceeding of aAppellants since their original «pplication
in Case No. 2051 before the Commission, fppellants have changed
their psosition ané grounds for reliel, as pointed out in the
Answer Lo Appellants' Arguments and Autnoritizs under thelr
points, but it is submitted that Appallants, ior the reasons
urged herein, are mot entitled to any relief in tiis case and
that the jucgment of the Listrict Court herein should be

affiraed,

Respectfully submitted,

A Sosnr_

RICHARD S. MORRIS
Actorney for Appellee-0il Conservation
Comnission of the s3tate of kew Mexico

CAMPBEZLL & RUBBLLL
Roswell, New mhxico, and
GIRANU, COWAN & RELSKE

Y] - W@

Hobbs, MNew Mexico *
Attorneys for Appeliees-Olsen Oils, Inc|
and Texas & Pacific Cogl & Oil Cowmpany
successors to Olsen Oils, Inc.
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T T SUPEIME QOUWY OF THE STATE OF MUY MHEXICG

MDA Y. FIAY and QECHRGE 9. SINE,
Pecitionprs-Appeliants,

POE. PalE L, HOOaM, Thalirman:

E, ., (JOHNRY) WAL¥LE, vembor,

A, L., POATI®R, JR., Mamber, Secretary
of tha 0i} Cconservation Commimsion of
he State of sew Xaxnico; OLBRH OILSG,
12C., and TEIAS FACIFIC OCAL AND 0OIL
DOMPARNY, Sucoessor o Oleen 011, inc.,

Responianca-Appelleas.

ILLEGIBLE

CIFPENL FROM THE DIZTRICTY QR OF LEA ODuwdy
SBAYL., JUOGR

C. M. MOLJIX
cavisbad, New mexico
TEAL WIKDHEAMN
carlishad, sav Mexico

Attorsevs for rppeslliunss

RACHARD B, MOINRIS
JAMEE L, DURKRET®, JR.
Saxta ¥, Now Magioo

Attomays for H. M. uil Oormervation
Cominsion

CAMPERLL & MIBSSFIL
rosweli, Jev Mexioo
GIPANRD, OWAR and gEVET

imbha, JSew Asxico

Attormeys fox Olsez Sils, Inc. and
Texar aind Pacific Vol & ©il Co.
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Q23 3398
ooy, Chisf Justiee.

This appeal irvolves Urdsr Nio. 21312 af the 04l Cosssrva~

ticn commission, the veildity of vhlah ls challaaget tere on jurim-

Liceional grownis .

Arviewing the Teensd, Lin augusi, 1283, the oommslssion
isgrued Ordar Mo. A-a¥7 pouling ventijgecus acceage ia section 23,
Township 22 seuth, Aszge 37 Zast, M. M.E.i., Lea JGualy, cansistiog

. of 40 pores in 9 southens: guarter € thy nertwest Juastex and

120 acxes ia thw norcheast guarver oFf the soutlsust Jqunrtexr, asc

soush half of e seutihwest gquasrtel 3f Sertieon 2% sa a 160-aume %3N

atandard production sait and approved the drilling o a well. Ia
septanar, 1937, the appellants, ding owners of the mimsral

interests i he above-desaribed preduztica unit, amd the thwen held-

er of the ocutstanding il and gas leases tharecn, entuzea iato a

soemunitisation syreement pooiimg the leasslwnld estate fox develop-

ment. Ia January, 1233, a well wes axrpicted in the ~exiszr of tho
40 aoyss in the sautmast Quarter of the meribwest guartsz and its
production stirituta:d 1o the léi-aci= produstion wnit a8 provided
in Opdar R-6€77 and the cammunitizatiom agresmsat.

Subaeyvantliy, the suacoeusdx in {starest to tus lsasebold
sstate applisd to the commiasgion My a lLé0~acre non-staniurd gas
peeratian wnic consisting of thse Lhalanos ©f the aciesys ia the
sortinast aad southwest gquarters of Sectisn 23, oa whidh it held
lousas oF, iz tw wlternative, foxr an srder foroce-pocliimg the
noviinest gunrier Of 3Zaectioa 23 and the Ioutmwest guartsrx of
tagtion 7% &8 two separate standard 16C-gare preduction unmita. I%
wgr prososad lu this applisation thwat i zhe o standard uuits

were force-posiad that 3 second welil wouid pe firilled i tiw WwIth-

2EMT QUATLAT OF Sha zoutisest guarte: of tun sectiem,
AZter a Heariag on tho aperlisation, the ocapmissien foun’
that the most sffiaient xnd orxderly develepment of the asareage in

AP . sen — e
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tae west 2al? <f dsction 1% smid be accamplishel vy foros-ponlineg
it Lo v erenderd waice and, ok eomsher 17, 1938, anteyed
Ordey be. R-1310 estzcolishing tiw northnvest guarcer and the gouthe
WREBT JuaIuer ¢ Cautise 25 ad DWW separele 140-rera standard
producelior usite, and zosainded les previous Txior o, 3=377. The
psoduccica {ras cach pooled wiit was ailoocated to eash wreat iu
that anit in cho sese propertion shat tic xeresge in sald truet
bore teo sha total ackeaqs in the i,

Farsadar e Jvder £-1310 the productlon fros e Jlme
- wall war attxibutsd o Lhe acroxgs in tha northwest Quartor ef
Zection i5 in Whieh appellames held only a L/15th rovalty interest,
and 3 socond wvell wan Axillies ia the sortheast gquartex of the
southwezs quaster and its praduction atiributed to tha acreays ia
COANE MOutl-est Quarcer of which appeliasts were pricaipal owaers.
ohe seoen' il was x wmaller producer thaen the first, wwsulting
| i diminished reyalties to sppellasts.

Thereaftex, in ocvobwer, 1960, sppellansz f£iled an
application defore the comuiseion £or an oxdur to vaasts and set
miide az veid Ordex R~1310 and ¢o resstaoliiskh the nen-atamdaxd
A80-acye productioc unit {n ccafommicvy wiek Order p—-477 and the
ocsmunitisation agreomant. The basiz of this appli~sativa waa the
wlleged concezimest frem the scamzissicn of the ayreanent beiweern
tius parties, and it challeaysd the Jurisdictiou of tha ciamission
St entex rier F=1310 in violation of the agreement gnd of the
 righte of appsilants. Tos dentzl of thiu application is LU Dasks
af @llaﬁts " ptition fog review,

on <9 nearins of ©hw petitisa for reviev. the twiai ~ourt
. denied appel ianis’ petition and gewa such uling they hoaww agpealed

- o this oourt for review.

[N

}..J

appellants have argued peowsral peoints, Hut, ia view of our
disposition of this appsal, we weed only woaoern cusrselves with a
- Jecapminmiion 6f a basie jurisdictional questioa.

o o
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. Founiatien v. Barmes, 37 ¥. d. a€7, 304 ¥, 2% 125y Secrien R-del |

Sk el property of o wmodify existing sgroements relazisy to

'l
il

- wam eroughly eoavidered oy this cour: in the ™maes dase of

ILLEGIBLE

Thay % wregr thac the &m was without jurisdictien
to eates “réexr 3~i310 hecause the commiasicn Failed to find that
WREtE Wis Delsy cuamitied vnder Joder "-377 or that waata vwould be
prevented Yy the issuvaade oF Irier R~i210., Iaeefny a8 oan be
sscartaioed Zoum the recosd, the lack 3¢ jurirdiction of the
cosmlssion to eanter Order #=1310 i3 zraissd reye for the firet cime.
cusaquantly, this ‘urisdictiomal queszion mus: Flrst be dctouimd.
Navidsee v, "afield, i3 K. . 58€, 3 5, 24 ¥ ¥tate v. Cychaner,
41 W, B, &77, ¥3 p. L BOS; urewm v, sSrewm, 30 2. H. TS, 296 p. M
<325 En e Cunlay's Will, 53 #, ¥, TTL. 376 ». 24 904, Alss compare
vriver=-Miller Corp. v. Liborty, 89 B, M. 259, 38% ». 2d 219; vwarres

205 1X5, .M, Sk, 3335,

iopaasticnaly the cumeizalien Lu guthwrised te veguixe
pooline ©f pyperk; whsa such >aaline hus ot een agreed uron hw
the Pparciss, 3 3%=I-if (0}, F.M2.8.4. 1953, an’l 1L is clsar that the
pooling ©f to- aalirs w96 dalt of %Saszii~ 1% had pot deen agroed
\cpon.‘ It iz alae glear 22w sub-sesoticon (e) of the asape seation
that ey agreswant HrOween OWner: aml leaseholiesrs may Le modified
»y the wsmsisaion, Bui the statulowy suthocity of the commiszion

production within a el under either of 2haae sub-sectior: wust
e predicated on Yre¢ gprevention of wuste. Bectien 5%-2-15, 1933

The strtutorr guthority ¢f the Gil Censarvation Tusmission

Smeinental 01l Company v. 0L} onservatior Comaission, T0 ¥. M.
3ie, 1YY g, 24 829, whereia v sald,

“The i1l Conservation Oapdission 1» 3 arsature !
of statuts, expressly defimed, limited aad empowored
Yy Lhe laws creatzing it. The comsission has jurie-
diction ovar matters related to the conservation of
oll and gas in oo Mexioo, but the basis of its
powesrs is “sunded om the duty o prevent waste and
te proteet aorrelative rights, * * ¢ poatuallv, the

B u
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pravantion of waels & e pargmeust power,

ingmwosh a8 £hic turs f& an incegral part of

the Jatinicticon of coirelative sighes.”

APpeLise? oL ada Lral TR SoeadsElcen o fondang nhal

“eve Lir a8t plflcieni anl ovderd;
Aevslonment ol thd 740841 AQTEAGT Can e

aTeoepliate: "7y ESXO MOOLARY L & S¢ nf

&a.o Secedos. 1T 2a8 the 54/4 of madd 3erwicn

25 ¢t foom vwo stanlard gas preratioca units

in the Tubd Gas Puol, and that sush an oriex

2hucld ba ealeded.”
i eudvalisar Lo & Ligdamy Ciat Dhas ontlis wWiia PEESILY HLGES.
We 3o ot delisve zue findio, dis susespel.ls %0 Buch conttruciien.
There is acthing in evideaos sefore tiwe comniseion tedding to
aupeort & fiAMlaq of wasts Or the Pprevantion of wmwts twy poolisg
he openerty 1a%0 twr szandard gains,

¥ coudlues, Uowrafores, tsa:s &ﬁsm;e oomtenl c nica Nirde: R=31310
containd no fiading a2 o the exdstanse i waste, or ast paulimy
woald prevent wasts, bhasd upoen avidence to supoost soo> 4 findlag,
t e cospelssion was watheout Jurisdictior *£ saver order -1 :16, awd
chat 1c {8 woid., Oootineastal Uil Lermpen v, ©41) magssovation
conmission, supre.

™e order denving awpwpoellate' petition fou rrvies sbouad
be reversed, witl, ddrsctions o tas Trial court wC ential 2k erde
Geclarisg Oudar =131 of the cowno -sisn wOid.
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