BEFORE THE OIL CONSERVATION COMMISSION
OF THE STATE COF NEW MEXICO

APPLICATION OF CONSOLIDATLD OIL & GAS,

INC., FOR AN AMENDMENT OF ORDER

NO. R~1670-C, CHANGING THE ALLOCATION No. 2504
FORMULA #FOR THE BASTN-DAKOTA GAS POOQL,

SAN JUAN, RIO ARRIBA AND SANDOVAL

COUNTIES, NEW MEXICO

MEMORANDUM BRIEF

In connection with the rehearing in the above entitled
cause, PUBCO PETROLsUM CORP. filed two pleadings, one entitled
"Motion to Quash Subpoena Duces Tecum", and the other entitled
"Objections to Order of Commission Granting Rehearing". The
Commission considered these pleadings, and other pleadings filed
in the cause, on September 13 and 14. Upon a recess, the
Commission invited the participants to file briefs with the
Commission within fifteen days from and after September 14. At
the threshold of the rehearing it appears to Pubco that the
Commission is confronted with a policy decision. The question
arises as to whether or not Consolidated is acting in good faith
in asking the Commission to change the formula in the Basin-~-
Dakota Gas Pool.

Reference is made to an exhibit admitted into the
record on September 14, on motion of Marathon 0il Co. (formerly
known as The Ohio 0il Co.), to which no objection was made by
Consolidated, of a communication dated July 6, 1962, designated
"Memorandum to Participants", written on the letterhead of
Consolidated 0il & Gas, Inc., signed "J. B. Ladd". The exhibit
in question is most enlightening, and reveals the objective

sought by Consolidated. In the second paragraph of the letter



this statement is made: "In essence,it is obvious that we won
the battle but lost the war". In the second paragraph reference
is made to the "famous New Mexico Supreme Court Jalmat decision”,
which points up the fact that Consolidated is seeking to bring
itself within the framework of the Jalmat decision. How may
Consolidated accomplish this objective? It is contended by Pubco
that Consolidated resorted to the device of employing the processes
of the Commission by having a subpoena duces tecum served on
Pubco, and other interested participants, for the express purpose
of compelling such participants to provide the information in
regard to reserves, with which Consolidated hopes to bolster up
its case. The enormity of the task and the hopes of achieving
results satisfactory and acceptable to it, are set forth very
definitely in the exhibit. Instead of providing engineering
data gathered at its own expense, it is obvious that Consolidated
planned to once again resort to the use of the data prepared by
other companies, as it did on cross-examination at the time of
the original hearing. There is here quoted the ambition of
Consolidated as expressed in the third paragraph of the letter
of July 6, 1962:

"The impact of this on our proposal is indicated when

one realizes that there are over 600 wells in the

San Juan Basin Dakota reservoirs. We have nav approached

the Commission with the formal request that they require

all operators to submit sufficient information regarding

their particular wells such that the requirements of the

Jalmat decision could be met. We are confident that a

thorough engineering review, with objective conclusions

based on all available data, would prove our proposed

allocation formula more valid than the original formula

which is now in effect. It is possible (and even quite

probable) that while we may not be able to generate

approval for our proposed new formula, we will succeed

in invalidating the original formula. The net effect

of this would be no proration at all. This would be

good since we would then undeniably be governed by the

unqualified intent of the contractual minimum-take

guarantee; i.e., 50% of each well's ability rather than

being limited to a lesser volume as suggested by the
existing proration formula."



Basically, as Pubco views it, the Commission will be
obliged to consider 65-3-14 N.M.S.A. 1953, particularly
subsection (a). Such subsection is herein quoted for ready
reference by the Commission:

"(a) The rules, regulations or orders of the
Commission shall, so far as it is practicable

to do so, afford to the owner of each property
in a pool the opportunity to produce his just
and equitable share of the oil or gas, or both,
in the pool, being an amount, so far as can be
practically determined, and so far as such can
be practicably obtained without waste,
substantially in the proportion that the quantity
of the recoverable oil or gas, or both, under
such property bears to the total recoverable oil
or gas or both in the pool, and for this purpose
to use his Jjust and equitable share of the
reservoir energy."”

Likewise the Commission should consider subsection (d)
of 65-3-15 and (e) of the same subsection, here quoted as
follows:

"(e) Any common purchaser takinggas produced from

gas wells from a common source of supply shall take

ratably under such rules, regulations and orders,
concerning quantity, as may be promulgated by the

Commission consistent with this act. The Commission,

in promulgating such rules, regulations and orders

may consider the quality and the deliverability of
the gas, the pressure of the gas at the point of
delivery, acreage attributable to the well, market
requirements in the case of unprorated pools, and
other pertinent factors."

Pubco contends that all parties to this cause had
their day in court at the time of the original hearing which
began on April 18, 1962. Pubco contends that the order of the
Commission of dJuly 7, 1962, denying Consolidated's petition,
should be considered as res ajudicata. The "Petition for
Rehearing" filed with this Commission by Consolidated fails to
allege any fact or thing which would justify the Commission to

reopen this case,.
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Authority for the subpoena duces tecum is contained
in Section 65-3-7 N.M.S.A. 1953, which provides that any member
of the Commission shall be empowered to issue a subpoena duces
tecum. This particular Section has never been tested in court.
It is recognized, however, that courts are liberal in permitting
an administrative body full exercise of its powers to require
the production of books, papers and documents. Nevertheless,
the subpoena power is limited by the Constitutional prohibition
against unreasonable search and seizure. It was decided by the

U. 5. Supreme Court in the case of Hale v. Henkel 201 U.S. 43,

26 S8.Ct. 370, 50 L. Ed. 652, (1906) that a corporation was
entitled to freedom from unreasonable searches snd seizures

under the 4th Amendment. In the case of Fleming v. Montgomery

Ward & Co. 114 F. 2d 384 (1940) the Administrator of the Wage

and Hour Division of the Department of Labor had petitioned the

U. S. District Court to enforce a subpoena duces tecum which

had been issued pursuant to authorization of the Fair Labor
Standards Act of 1938. The court, while holding that the subpoena
would be enforced stated that the demand must be expressed in

lawful process and that it was required that the lawful process:
"e « o limit is requirement to certain described
documents and papers which are easily
distinguished and clearly described."
(page 389)

It is stated in 7% C.J.S. Public Admin. Bodies 1962
Cumulative Annual Pocket Part at Section 92, page 53 that:

"An administrative body, to avoid being arbitrary

and oppressive in issuance of subpoenas duces tecum
should call individuals and take testimony as %o
existence and custody of the documents sought, and
should seek in advance to determine whether they are
material and relevant to the issues before the board.
In issuance of subpoenas for records of companies,

it should not designate all documents in a particular
class, but only those which it has found by its



preliminary inspection to be in the possession
or under the control of the persons to whom the
subpoenas are directed and to be relevant and
material to the issue.”

In oral argument before the Commission on September 14,
counsel made reference to the matter of the subpoena duces tecum
describing it as a "fishing expedition" and also a "shot gun"
procedure. The subpoena in question was directed to Frank D,
Gorham, and not to Pubco Petroleum Corp., which is considered a
fatal defect. Frank D. Gorham does not own the documents in
question. To compel Pubco to produce the material requested
would be unreasonable and detrimental to its business relations.
Pubco's figures on reserves, even if revealed, would not be
official and would not assist the Commission to any great extent
in determining the issues in this cause. Furthermore, any
papers in Pubco's possession relating to reserves calculations
are subject to the contention that Pubco does not have exclusive
ownership of such records and retains the same for its own use
only.

Several weeks ago a Subcommittee of the U. S. Senate
issued a subpoena duces tecum directing some nine steel companies
to furnish the committee with information relating to production
figures and costs of manufacturing. Upon objection being made
on behalf of the steel companies that such information was
confidential and that the public interest would not be served
by disclosing it, threats were made to find the steel companies
in contempt of the Senate. On September 25, 1962, a majority
of the Senate committee announced its decision, upholding the
rights of the steel companies and absolving them from any charges

of contempt.
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There is no known method by which reserves of gas
or oil can be accurately calculated. One Petroleum fngineer,
using one method, will calculate reserves and reach one result;
and another IEngineer, using a different method, will reach a
different result.

AS TO GRANTING THE REHEARING

Section 65-3-22 provides that within twenty days
after the entry of any order or decision of the Commission, any
person affected thereby may file with the Commission an application
for rehearing in respect of any matter determined by such order
or decision setting forth "the respect in which such order or
decision is believed to be erroneous”. It is respectfully
submitted to the Commission that the petition for a rehearing,
filed on June 27, fails to adequately state in what respect the
decision of the Commission is believed to be erroneous. No
question but that the applicant for a rehearing now attempts to
come within the boundaries of the Jalmat case. However, the
petition fails to point out any error, any act of omission or

commission which would justify a rehearing.

CONCLUSION

In conclusion, it is respectfully submitted that
Pubco's motion to quash should be sustained and likewise its
objections to the order of the Commission granting a rehearing
should be sustained.

Respectfully submitted,
PUBCO PETROLEUM CORP.

By [(\ G K{&éf/\y —
ITS  ATTORNEY

First National Bank Building
Albugquerque, New Mexico




BEFORE THE OIL CONSERVATION COMMISSION
OF THE STATE OF NEW MEXICO g

APPLICATION OF CONSOLIDATED OIL & GAS, INC. )
TO AMEND ORDER NO. R-16T0-C RELATING TO )
BASIN-DAKOTA GAS POOL, SAN JUAN, RIO ARRIBA ) CASE NO. 2504
AND SANDOVAL COUNTIES, NEW MEXICO - UPON )
REHEARING )

MEMORANDUM RE SUBPOENA DUCES TECUM

Consolidated 0il & Gas, Inc. caused a subpoena duces tecum to issue to
Joe Salmon, Aztec 0il & Gas Company's district superintendent in Farmington, New
Mexico, on September 10, 1962. Mr. Salmon's copy of the subpoena was forwarded
to Aztec's Dallas office and received there on September 11, 1962, allowing only
one intervening day to assemble the voluminous material covered by the subpoena
prior to the commencement of the rehearing of the subject case on September 13,
1962. (By agreement with Consolidated, this subpoena was quashed on the under-
standing that L. M. Stevens, Aztec's witness at the April 18, 1962 hearing of
the subject case, would be available for service of a similar subpoena at the
rehearing. Mr. Stevens was subpoenoed in Santa Fe on September 13, 1962.)

The subpoena served on Aztec called for three categories of information:
1) reports, determinations, etc. relating to Aztec-owned or-operated Basin-
Dakota Pool properties showing enumerated data from which reserves could be
calculated (mentioned in detail below) and the reserve calculations themselves,
2) reserve calculations with respect to 29 particular wells and 3) any reports,
etc. relating to recoverable gas reserves in the Basin-Dakota Pool not covered
by 1) and 2), above.

The Commission has statutory authority for the issuance of subpoenas.
Rule 1211 of the Commission's Rules and Regulations covers, as its title states,
the "Power of Commission to Require Attendance of Witnesses and Production of
Evidence.” Rule 1212, Rules of Evidence, states in part, "In general, the rules
of evidence applicable in a trial before a court without a jury shall be appli-
cable, provided that such rules may be relaxed, where, by so doing, the ends of
Justice will be better served.”

It is contended that if the Commission follows the rules of evidence

applicable in a trial before a court without a jury, the information required



by Consolidated's subpoena would not be admissable in evidence and the subpoens
would be quashed. It is further contended that the ends of justice would not
be better served by relaxing this general rule. In support of its contentions,
Aztec would respectfully show the following:

I.

RESERVE REPORTS AND CALCULATIONS

Aztec has spent a considerable amount of time, money and effort in
developing reserve estimates in portions of the Basin=Dakota Gas Pool in order
to make intelligent operations in the area possible, preserve and enhance its
competitive position, evaluate its holdings, and direct its exploratory and
development program. To compel Aztec to disclose the confidential reports of
its experts would be grossly unjust.

"Utmost discretion should be exercised in ordering
the production of information which is confidential

or which contains trade secrets."

Herman v. Civil Aeronautics Board 237 F.2d 359 (9th Cir. 1956), Korman v. Schull

184 F. supp. 928 (D.C. W.D. Mich. 1960), Florida Co. v. Attapulgas Clay Co. 26

F. Supp. 968 (D.C. Del. 1939), 4 Moore's Federal Practice, Section 34.15, Pathe

Laboratories, Inc. v. Dupont Film Mfg. Corp. 3 F.R.D. 11 (D.C.S.D. N.Y. 1943).

II.

INFORMATION AVATITABLE FROM OTHER SOURCES

Such a harsh requirement is even more onerous and unnecessary when the
information on which the reserve reports are based is available to Consolidated
from other sources.

"Good cause for the production of an expert's report
is not shown where the documents on which the re-

port was based are available to the moving party.”

Colonial Airlines v. Jonas (13 F.R.D. 199)

In addition to reserve calculations and reports, the first category of
information which Consolidated's subpoena required included data which is
readily available to Consolidated from other public sources. The items and
the sources from which they may be obtained are listed below:

a) Description of the property and the acreage -~ The forms

C~-101, Notice of Intention to Drill and C-128, Well Loca-
tion and Acreage Dedication Plat of the Commission which

are required to be filed for each well drilled in the
Basin~Dakota Gas Pool contain this information.



b) Initial reservoir pressure - C-105, Well Record Form
of the Commission.

¢) Average porosity, total and net gas saturation - Logs
accompanying Form C-105 allow measurement of porosity
and calculation of total and net gas saturation, if
suitable logs were run. If not, this information is
not available to Aztec unless cores were taken and
analyzed.

d) Average permeability - This data is not necessary to
calculate reserves.

e) Initial open-flow potential - C-122, Multi-Point Back
Pressure Test for Gas Wells Form of the Commission.

f) Deliverabilities, initial and most recent - C-122a,
Gas Well Test Data Form of the Commission; this data
is also available from the Commission'!s monthly Pro=-
ration Schedules,

g) Gross gas pay - Logs accompanying Form C~105 allow
measurement of gross gas pay.

h) Tet gas pay - Logs accompanying Form C-105 allow
megsurement of net gas pay.

In addition to these public sources, such information is obtainable in
part from commercial well reproduction companies and the completion reports
provided by commercial petroleum information services.

"Interrogatories requiring a substantial amount
of compilation need not be answered where the

information is otherwise available to the in~
terrogating party.”

Caldwell-Clements, Inc. v. McGraw-Hill Pub. Co. 12 F.R.D. 531, Zenith Radio Corp.

v. Radio Corp. of America 106 F. Supp. 561.

I1T.

PROPERTIES OF WHICH AZTEC IS NOT SOLE OWNER

The subpoena would compel the disclosure of reserve calculations and the
data on which they were based relating to properties in which parties other than
Aztec own interests. The rules of evidence do not require nor is Justice served
by forcing a party to disclose confidential information which is the property of

third persons. Herman v. Civil Aeronautics Board 237 F. 24 359 (9th Cir. 1956).

In summary, the disclosure of Aztec's expert reserve calculations to a
competitor is not required under the rules of evidence or in the interests of
Justice and would create a dangerous precedent. It is not necessary since the
data on which the calculations were based is readily available to the competitor

from which, if he desires to commit himself to the time and effort required, his



own reserve determinations may be made. Further, to compel Aztec to furnish
the data outlined in the subpoena when avallable from public records and com-
mercial sources, particularly on such short notice, would be both unreasonable
and oppressive and would unduly interfere with Aztec's business operations.
Consolidated has neither made nor offered to make any showing as to good cause

for the disclosure of this information.

Accordingly, the subpoena duces tecum should be quashed.

Respectfully submitted,

By ULA*A~¢£Q~C1.<;LJOA&#O“

Kenneth A. Swanson
Attorney for

AZTEC OIL & GAS COMPANY



APPLICATION OF CONSOLIDATED OIL AND
GAS, INC. for an Amendment of Order
No. B-1670-C Changing the Allocation

)
)
) casE 2504
%
Formulez in the Basin-Dakota Cas Pool. )

The subpoena power of the Commission is derived from
Section 65-3-7, N¥.M.S8.4., 1953 Comp. and Bule 1211 of the Commis-
sion’s Bules and Repulations, BRule 45 of the Rules of Civil Pro-
cedure for the District Courts of the State of New Mexico also
is anplicabla,

Ho contention is made that the Commission does not have
the power of subpoens; the contention is that the Commission's
exercise of that power 1ls governed by the gemeral law applicesble
to subpoenas - particulsrly thet part of the law relating to
oppressive use of and unreasonable demands in subpoenss duces
tecum.

I. BAINEY'S MOTIO

The subpesnes duces tecum issued by the 011 Conservaw
tion Commizzion at the request of Conselidated 011 and Gas, Inec,
and served on David H. Ralney on August 1%, 1962, demands, in its
third varagraph, that Rainey produce:

"Any reports, determinastions or tabula-

tions of initial and subsequent reserve

calculitions made by or in the possession

of El 7aBo Natural Gas Company coneerning

recovirable gas reserves in the Baszine

Dakota Gags Pool not included in the eight

dats sleets subpoensed sbove,”

The Affidavit of David H., Bajiney on file with the

Commission stzbes thet he has neither the custody nor the posses-




sion of the reports and determinations demanded, and that he does
not have the authority to remove them from the possession of the
custodian,

A subpoena duces tecum should be quashed where it has
been served on & person not having possessimn and not being
authorized to take possession of the documents, records or things
denanded, See Moore's Federal Practice, Vol. 5, Section 45.05.

In Keiffe v, Ia Sslle Realty Co., 163 La. 824, 112 So,
799, the Court stated the general rule to de that the subpoens
ghould issue directly to the officer or employee of the corporsa-
tion who 15 the ocustodian of the records desired, or, if the sub-
poena is directad to the corporation, it should designate some offi-
ger of the corporation as the person who shall respond thereto.

The rule as stated in 97 C.J.3., Witnesges, Section 25,
is as follows:

"The person who has the control of, and

the ability to produce, the éesiraé books

;geggggffgis the proper person to be sube

David Ralney, belng neither an officer of El Paso nor
the person having custody of the records demanded, is mot the
proper person upon whom the subpoenz should have been served.
Accordingly, the subpoena duces tecum should be quashed.

II. EL PA3SQ'2 MOTION

A, The information demended in paragraph 3 of the subpoens
duces tecum, quoted above, has been compiled by El Paso over a
period of years. These records are in constant use by El Paso
in its normal course of business, and to remove them from their
location at the home offlce of the company in E1 Paso, Texas,
would seriously disrupt and interfere with El Paso's business

operations. Furthemore, the records are quite bulky snd their




transportation to and from Sagnta Fe would be expensive as well
as troublesonme.

By falling to specify and indentify the material demand-
ed, Consolidated places an unreasonable burden on El Paso, for if
El Paso is to comply wlth the subpoena, it pust produce all of
these voluminous records,

Where the production of information demended by a sub-
poena duces tecum is 2 burden in that z mass of documents is
demanded without specifying and identifying the exact material
sought, the subpoena duces tecum may be guashed a2 being unrea-
soneble. U, 3. v, Woerth , 130 F. 3upp. 930 (D. C. Iows 1955),
affirmed, 231 F.2d 822; 24ém. Jr. 24, Administretive Law, Sec. 264,

P. 95,

In U, 3, ¥, Woerth, supra, at page 824 of 231 F 24, the
Court stated the test for upholding the validity of a2 subpoena
duces tecum as followst

*The subpoens duces tecum in question is not
couched in broad and sweeping langusge. It
does not call for indefinite rsoords or a
nass of records. It iz very specific snd
limited in its terms. The production of the
records called for by the subpoens duces tecum
would not 4isrupt or interfere with the res-
pondent's business activities or place an un
due burden on hinm or ccuse hardshlp to him.*

It 1z submitted that the zubpoens duces tecum issued
by the Commisslon al Gonsolidated's request meets not one single
alement of the test quoted sbove,

In 5 Moore's Federal Practice, Section 45.02, at p.
1725, the rule 1s stated as followa:

"A subpoena 1is unressonsble or oppressive

if it 1s too broad and sweeping. It should

normally be limited to a ressonable period

of time and should designate the documents
desired, or the subjects to which the docu-

-3



ments relate with reasonable particularity...
"That undue inconvenience or expense would
be involved in producing the papers may be

a ground for quashing a subpoona...”

See slsc smnotation,

nation re red 1 abpoens duges tecum for productio
porate books, records and documents, 23 A.L.R. 24 862
Where the information demonded would be largely cumu-

lative the subpoens duces tecum may be quashed, See Pittgburgh

225 F.2d 230 (9th Cir. 1955) concerning the reasonsbleness of the

demand made by a subposna duces tecunm.

{9th Cir. 1956}, & case concerned with the enforcement of a sube
poenas duees tecum issued by the CAB, the party upon whom demand
had been made to produce Information objected on the ground that
the subpoensas were "oppressive znd unreasonable®™ and "that come

pliance with the sald subpoenas would unduly and unreasonably hemper
and interfere with the business conducted by the compsnies named
in the said subpoenas." The Court prescribed the proper procedurs
to b2 followed in this languepge:

*{1-5) The Civil jeronsutics Dosrd is
given broad powers of subpoena of indivi.
dusls for the purnose of testifving to

the matters which are before them,#%¥
Obviouszly, it will e assumed that these
matters will not be irrelevant to the pro-
ceeding. The Board 1s also given an
extremely couprehensgive power of inspec-
tion of all of the documents, books and
papers in the office of any of the corporas
tlione or individuals operating under the
control of the Board,*®* 3} der &
vent their sction from beling '




&.«

, _ - 3
E%ﬂgééﬁgéémlﬁﬁi' Li ﬁ" 53 '? ‘ e “power

of inspectlon, 2ll the éosuments can be
gone over, photographed and c¢opled with-
out regard to materiality and relevance.

It i3 obvious that, if after these inspec-
tions the Board finés that the existence

of other documents relevant and material

to the 1ssue 1s probable or that they are
being concenled, them agalin a2 witness can
be called and examined regarding these
features, dbut the subpoenas thereafter
issued should not dasignete all the dosgu-
ments in the class, but only those which
the Board has found are in the posses-

zion or under the control of the persons

to whom direoted and which are relevant and
material to the issue.” (Bmphasis supplied)

B. Some of the information in T1 Paso's possession con-
cerning recoverable zas ressrves in the Basin-Dakota Cas Pool
is confidentisl in nature and relater to the proporty of other
parties.

The privacy of third persons should not be iavaded by
use of 2 subpoena duces tecum directed to 2 party having in his

possession confidentinl neterinl. Horman v, Civil Aeronsutices

Board, 237 F 2a 352 {9th Cir. 195%); Floriden Co, v, Attapulsus
Clay Co., 26 F. Supp.968, And discretion should be exereised to

avold umnecessary dlselosure of such material, particulsrly where
the nction is between competitores. S3See 4 YMoore's Federsl Practic
Section 34.1%.

Accordingmly, T1 Paso should not be required to produce
this confidential informotion pursucnt to the subpoens duces tecum
Had Consolidated bheen more speecific concerning the documents and
material desired, thles problem may have becn obviated.

Regpectfully submitted,

SETH, MONTOOMT ’L{, FEDERICI & Agnam

By (/U“'l %Z@M

Attormeys fcr El Pmso Natural
Gas Coupsny.

nf)u

]



BEFORE THE OIL CONSERVATION COMMISSION

OF NEW MEXTICO

APPLICATION OF CONSOLIDATED OIL AND
GAS, INC. For an Amendment of Order

~ CASE 2504
No. R-1070-C Changing the Allocation

Formula in the Basin-Dakota Gas Pool.

BRIEF OF EL PASO NATURAL GAS COMPANY AND DAVID H. RAINEY
IN SUPPORT OF MOTIONS TO QUASH SUBPOENA DUCES TECUM

The subpoena power of the Commission is derived from
Section 65-3-7, N.M.S.A., 1953 Comp. and Rule 1211 of the Commis-
sion's Rules and Regulations. Rule 45 of the Rules of Civil Pro-
cedure for the District Courts of the State of New Mexico also |
is applicable.

We do not contend that the Commission does not have
the power of subpoena; that right is conferred by Statute; How-
ever, the exercise of that power by the Commission is governed
by the general law applicable to subpoena.

POINT I.

THE SUBPOENA DUCES TECUM WAS NOT SERVED ON A PERSON
HAVING CUSTODY OR CONTROL OVER THE MATERTAL DEMANDED.

The subpoena duces tecum issued by the 0il Conserva-
tion Commission at the request of Consolidated 0il and Gas, Inc.
and served on David H. Rainey on August 14, 1962, demands, in its
third paragraph, that Rainey produce:

"Any reports, determinations or tabula-

tions of initial and subsequent reserve

calculations made by or in the possession

of E1 Paso Natural Gas Company concerning

recoverable gas reserves in the Basin-

Dakota Gas Pool not included in the eight

data sheets subpoenaed above."

The Affidavit of David H. Rainey on file with the
commission states that he has neither the custody nor the posses-

sion of the reports and determinations demanded, and that he does




not have the authority to remove them from the possession of the
custodian.

A subpoena duces tecum should be quashed where it has
been served on a person not having possession and not being
authorized to take possession of the documents, records or things

demanded. Alma-Schuhfabrik AG v. Rosenthal, 25 F.R.D. 100

(D.C.E.D.N.Y, 1960). See Moore's Federal Practice, Vol. 5,
Section 45.05.
In Kaiffe v. La Salle Realty Co., 163 La. 824, 112 So.

799, the Court stated the general rule to be that the subpoena
should issue directly to the officer or employee of the corpor-
ation who is the custodian of the records desired, or, if the
subpoena 1is directed to the corporation, it should designate
some officer of the corporation as the person who shall respond
thereto.

The rule as stated in 97 C.J.S., Witnesses, Section 25,
p. 380, 1s as follows:

"The person who has the control of, and

the ability to produce, the desired books

or papers is the proper person to be sub-

poenaed...”

David Rainey, being neither an officer of El Paso nor
the person having custody of the records demanded, is not the
proper person upon whom the subpoena should have been served.
Accordingly, the subpoena duces tecum should be quashed.

POINT II.

THE SUBPOENA DUCES TECUM IS AN
UNREASONABLE SEARCH AND SEIZURE,

The subpoena duces tecum demanding the production of
reserve calculations and information in the possession of El
Paso constitutes an unreasonable search and seizure in violation
of the Fourth Amendment of the Constitution of the United States

and of Section 10, Article II of the Constitution of the State

of New Mexico.




The subpoena demands the compulsory production of pri-
vate papers, unlimited as to the number of documents and extend-
ing over an indefinite period of time. The effect of complylng
'with these demands would be a disruption of El Paso's business
operations for the sole purpose of allowing Conscolidated to con-
duct an inquisitorial examination of these private business
papers.

The courts, repeatedly, have refused to permit un-
reasonable and oppressive demands to be made.

In the leading case of Hale v. Henkel, 201 U.S. 43, 26

S.ct. 370 50 L. Ed. 652 (1906), the Court saild (p. 666 of 50 L.
Ed.):

"We are also of opinion that an order for

the production of books and papers may con-
stitute an unreasonable search and seizure

within the 4th Amendment. While a search
ordinarily implies a quest by an officer of
the law, and a selzure contemplates a forci-
ble dispossession of the owner, still... the
substance of the offense is the compulsory
production of private papers, whether under
a search warrant or a subpoena duces tecun,
against which the person, be he individual
or corporation, is entitled to protection."

The Constiution of the State of Oklahoma contains a
provision similar to Section 10, Article II of the New Mexico
Constitutlion prohibliting unreasonable searches and seizures.
The Oklahoma Supreme Court construed and applied this provision
in the case of State v. Chickasha Milling Co., Okla., 71 P. 2d
981 (1937), saying (71 P. 2d at p. 985):

"Section 30, Art. 2 of the State Constitution

protects such parties /corporations and indi-

viduals/ from unreasonable search and seilzure

of thelr private papers and effects, and the

courts may not permit an examination thereof

in an adversary proceeding without Particular
description of the papers sought...'

In the Chickasha case, the court further stated (71 P.

24 at p. 984):




"Our attention is called to no decision

of this or any other court where one party,
upon the theory that he may discover some
competent evidence to support his cause or
defense, has been permitted to examine
promiscuously into the private affairs of
his adversary.”

In Shell 0il Co. v. Superior Court, Cal., 292 P. 531,

the court construed the California constitutional provision
relating to unreasonable search and selzures as applied to the
compulsory production of corporate records, documents and papers
relating to oil and gas leases, and stated (292 P. at p. 536):

"The affidavit further shows, through its
length, that it is a mere "fishing device,"
as contended for by petitioner. Being a
fishing device, it is in direct violation
of the constitutional immunity against un-
lawful searches and seizures.'

Among the many cases adhering to this view are the

following: Moblle Gas Co. v. Patferson, 293 F 208; In Re

United Shoe Machinery Corporation, 6 R R. D. 347; Kullman,
Salz & Co. V. Superior Court, Cal. App., 114 P. 589,

POINT III.

THE SUBPOENA DUCES TECUM IS
UNREASONABLE AND OPPRESSIVE,

The information demanded in the subpoena duces tecum
has been compiled by El Paso over a period of years. These
records are in constant use by El1l Paso in its normal course of
business, and to remove them from their location at the home
office of the Company 1n El Paso, Texas, would seriously disrupt
and interfere with E1l Paso's business operations. Furthermore,
the records are quite bulky and their transportation to and from
Santa Fe would be expensive as well as troublesome.

By failing to specify and identify the material de-
manded, Consolidated places an unreasonable burden on El Paso

for if El1 Paso is to comply with the subpoena, it must produce

all of these voluminous records.
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Where the production of information demanded by a sub-
poena duces tecum is a burden in that a mass of documents is
demanded without specifying and identifying the exact material
sought, the subpoena duces tecum may be quashed as being un-

reasonable. Walling v. American Rolbal Corp., 135 F. 24 1003

(2nd Cir. 1943), followed in Walling v. Golebiewski, 142 F. 24

1015 (24 Cir. 1944); U. S. v. Woerth, 130 F, Supp 930 (D. C.

Towa 1955), affirmed, 231 F. 24 822; 2Am. Jr. 24, Administrative
Law, Sec. 264, p. 95.

In Walling v. American Rolbal Corp., the Court said

(p.1005):

"Requiring records to be produced away

from the place where they are ordinarily
kept may impose an unreasonable and
unnecessary hardship which in itself would
make the issuance of the subpoenaf otherwise
proper, arbitrary and capricious.’

In U. S. v. Woerth, supra, at page 824 of 231 F. 24,

the Court stated the test for upholding the validity of a subpoen
duces tecum as follows:

"The subpoena duces tecum in question is not
couched in broad and sweeping language. It
does not call for indefinite records or a

mass of records. It is very specific and
limited in its terms. The production of the
records called for by the subpoena duces tecum
would not disrupt or interfere with the res-~
pondent's business activities or place an un-
due burden on him or cause hardship to him."

It is submltted that the subpoena duces tecum issued
by the Commission at Consolidated's request meets not one single
element of the test quoted above.

In 5 Moore's Federal Practice, Section 45.02, at p.
1725, the rule is stated as follows:

"A subpoena is unreasonable or oppressive

if it is too broad and sweeping. It should

normally be limited to a reasonable period

of time and should designate the documents

desired, or the subjects to which the docu-
ments related with reasonable perticularity...

..5...
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"That undue inconvenience or expense would
be involved in producing the papers may be
a ground for quashing a subpoena..."

See also annotation, Form, particularity, and manner of desig~

nation reguired in subpoena duces tecum for production of cor-

porate books, records and documents, 23 A.L.R. 2d 862.

Where the information demanded would be largely cumu-

lative the subpoena duces tecum may be quashed. See Pittsburgh

& Lake Erie R. Co. v. Pennsylvania Public Utility Commission,

85A 2d 646 (1952). See also Chapman v. Haren Elwood College,

225 F 24 230 (9th Cir. 1955) concerning the reasonableness of
the demand made by a subpoena duces tecum.

In Hermann v. Civil Aeronautics Board, 237 F. 24 359

(9th Cir. 1956), a case concerned with the enforcement of a sub-
poenas duces tecum issued by the CAB, the party upon whom demand
had been made to produce information objected on the grounds
that the subpoenas were "oppressive and unreasonable; and con-
stitute an unreasonable search and seizure", that the subpeonas
constituted "a general fishing expedition of the affairs of the
parties’ and "that compliance with the saild subpoenas would un-
duly and unreasonably hamper and interfere with the business
conducted by the companies named in the said subpoenas.” The
Court prescribed the proper procedure to be followed in this

language:

"The Civil Aeronautics Board is given
broad powers of subpoena of individuals
for the purpose of testifying to the
matters which are before them., ¥¥¥
Obviously, it will be assumed that these
matters will not be irrelevant to the pro-
ceeding. The Board is also given an
extremely comprehensive power of inspec-
tion of all of the documents, books and
papers in the office of any of the corpor-
ations or individuals operating under the
control of the Board. *** In order to pre-
vent their action from being arbitrary and
oppressive, the Board should call the in-
dividuals and take testimony as to the
existence and custody of the documents.
Materiality and relevancy Lo the issues
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before the Board can be established in
thlis method without the necessily of
bringing truck loads of records to the
hearing officer. Likewise, by The power
of inspection, all the documents can be
gone over, photographed and copied with-
out regard to materiality and relevance.
It is obvious that, if after these inspec-
tions the Board finds that the existence
of other documents relevant and material
to the issue 1s probable or that they are
being concealed, then again a witness can
be called and examined regarding these
features, but the subpoenas thereaflter
issued should not designate all the docu-
ments in the class, but only those which
the Board has found are in the posses-
sion or under the control of the persons
to whom directed and which are relevant and
material to the issue.” (Emphasis supplied)

POINT IV.
THE INFORMATION DEMANDED BY THE SUBPOENA DUCES
TECUM IS CONFIDENTIAL, AND THE COMMISSION SHOULD
EXERCISE UTMOST DISCRETION BEFORE ORDERING IT
PRODUCED.

Some of the information in E1 Paso's possession con-
cerning recoverable gas reserves in the Basin-Dakota Gas Pool
is confidential in nature and relates to the property of other
parties. Some of the information has been derived at great ex-
pense by El Paso's staff; some may properly be classified as
"trade secrets'.

The information demanded by Consolidated is not Jjust
the facts -- it is the work product of highly skilled reservoir
engineers and geologists which constitutes the stock-in-trade
of a competitor in the petroleum industry. To require this type
of information to be produced in response to a subpoena duces
tecum, even though the Commission may have the power to do so,
would be manifestly unfair and oppressive.

The privacy of third persons should not be invaded by

use of a subpoena duces tecum directed to a party having in his

possession confidential material. Herman v. Civil Aeronautics

Board, 237 F. 2d 359 (9th Cir. 1956); Floriden Co. v. Attapulgus
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Clay Co., 26 F. Supp. 268. And discretion should be exercised

to avoid unnecessary disclosure of such material, particularly
where the action is between competitors. See 4 Moore's Federal

Practice, Section 34.15; Pathe! Laboratories Inc. V. Dupont

Film Mfg. Corp., 3 F.R.D. 11 (D.C.S.D. N.Y. 1953); Korman v.

Schull, 184 F. Supp. 928 (D.C.W.D. Mich. 1960).

Consolidated has made no showing that the information
demanded could not be obtained from its own analysis of avail-
able well logs and other data. True, it would not be El Paso's
reserve data; true, it would be expensive to obtain, but it
could be done. It 1s submitted that the Commission should re-
quire it to be done, should require Consolidated to carry its
own burden of proof-onerous though it may be, and that the
subpoena duces tecum issued at the request of Consolidated
should be queshed.

Respectfully submitted,
Ben R. Howell

Garrett C. Whitworth
SETH, MONTGOMERY, FEDERICI & ANDREWS

o Yol K Jecoriie

Attorneys for El Paso Natural Gas
Company

Wllodo £ S ttoreee

William R. Federicil
Attorney for David H. Rainey
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BEFORE THE OIL CONSERVATION COMMISSION
OF

NEW MEXICO

IN THE MATTER OF THE APPLICATION

OF CONSOLIDATED OIL & GAS, INC.,

FOR AN AMENDMENT OF ORDER NO.

R-1670-C, CHANGING THE ALLOCATION

FORMULA FOR THE BASIN-DAKOTA GAS

POOL, SAN JUAN, RIO ARRIBA AND

SANDOVAL COUNTIES, NEW MEXICO. CASE NO. 2504

MEMORANDUM BRIEF

Consolidated 0Oil & Gas, Inc., by application filed with
the 0il Conservation Commission of New Mexico, sought an order
changing the allocation formula for the Basin-Dakota Gas Pool,
San Juan, Rio Arriba and Sandoval Counties, New Mexico. The
proposal of Consolidated was to change the provisions of
Order No. R-1670-C to provide that the allowable production
from the Basin-Dakota Gas Pool be allocated on the basis of a
formula giving weight of 60% to acreage, and 40% to acreage times
deliverability.

After notice and hearing on April 18 through April 22,
1962, the Commission entered its Order No. R~2259, denying the
application of Consolidated. This denial was based upon the
single finding No. 4, "That the evidence presented at the hear-
ing of this case concerning recoverable gas reserves in the
subject pool is insufficient to justify any change in the pre-
sent allocation formula.”

Consolidated sought a rehearing, redquesting among other

things, that the Commission induire into reserves in the Basin-



Dakota Gas Pool, and to that end, to make full use of its
subpoena powers. The Commission by Order No. R-2259-A granted
a rehearing, but by its ordered stated "That the scope of such
rehearing shall be limited to matters concerning recoverable
gas reserves in the Basin-Dakota Gas Pool."

Pursuant to this order for rehearing; Consolidated
securedthe issuance of subpoenas by the 0il Conservation
Commission. Two of these subpoenas were fully filled in,
directed to named individuals, when issued by the Commission
Secretary. The remainder were issued in blank, and were filled
in by Consolidated prior to service.

Written motion to quash the subpoenas were filed by Pubco
Petroleum Corporation, El Paso Natural Gas Co., and George
Baton. 1In addition a motion to modify subpoena was filed by
David H. Rainey. Motions to quash were made orally at the
hearing on September 14 as to the subpoenas served on other
persons.

Generally, the motions to guash the éubpoenas were based
upon the same grounds, and may be discussed together, with
the exception of the issues raised in the motion filed on
behalf of George Eaton. This motion raises certain legal
guestions that should be disposed of first.

The Subpoena Duces Tecum Was Issued

By Authority of the Commission and
is valid

The authority of the 0Oil Conservation Commission to
subpoena witnesses, require their attendance, and giving of
testimony before it, is found in Section 65-3-7, NMSA, 1953.
This statute vests in the "Commission, or any member thereof,"

the power to subpoena witnesses, redquire their attendance and
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giving of testimony, and to "require the production of books,
papers and records in any proceeding before the Commission.”
The Commission has implemented this statute by its Rule 1211.

In compliance with this statute and the rules of the
Commission and upon written request by petitioner, the subpoenas
complained of here were issued by the Commission.

On behalf of George Eaton, it is asserted that the sub-
poena duces tecum directed to him was issued without authority
of the Commission and is invalid and void, in that it was signed
by the Commission in blank, and was later completed by petitioner
in this case. Admittedly, the subpoena when signed and sealed
by the Secretary-Director of the 0il Conservatbn Commission,

did not bear the name of the witness George Eaton, nor was it
completed as to the papers, and documents sought to be obtained
by the subpoena. This is in accordance with the law on the
subject, and the subpoena was valid and effective when com- .
pleted and served.

Issuance of subpoenas in blank has long been recognized
by the courts as a ministerial function, and subpoenas issue
as a matter of right, not as a matter of judicial discretion.

In Southern Pacific Co., vs. Superior Court, 15 Cal. 24 206,

100 P.24 302, the court held that the issuance of a subpoena is

merely ministerial, since the purpose of the subpoena is to initiate
proceedings to have the documents and other matters described in
the subpoena brought before the court in order that the court
may determine whether they are material evidence in the case
pending before it.
While at one time it may have been supposed that the

issuance of a subpoena was a judicial function, requiring £full
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information on the part of the court before it would be
issued, that day has long since passed. VIII Wigmore on

Evidence, 8§ 2200, points out:

" * * * But modern demands for convenience
and informality have resulted in the issuance of
the subpoena, by practice in many states, from the
clerk of the court alone, or even by theparty him-
self. The name of the court thereon is a mere
form in such cases. Ultimately, this goes back
to the modern custom of granting the subpoena with-
out any conditions imposed and without any showing
of necessity, so that the court's discretion is not
invoked and thus the judge's intervention would be
needless.”

In New Mexico‘practice,this rule has been embodied in
the Rules of Civil Procedure as it has in the Federal Rules
of Civil Procedure. Sec.. 21~1-1({45) New Mexico Statutes
Annotated, which sets out the Rules of Civil Procedure pro-
vides:
" % % * The clerk shall issue a subpoena, or a sub~-
poena for the production of documentary evidence,
signed and sealed but otherwise in blank, to a party
requesting it, who shall £ill it in before service."”

The provisions of Rule 45 of the Federal Rules of Civil

Procedure are identical. 4 Barron &Mltzoff, Federal Practice

and Procedure, 128, 277.
The practice is not dependent upon rule of the court,
however, nor on statutory provisions.

In Coney Island Dairy Products Co. v. Baldwin, 276 N.Y.

Supp. 682 (1935), the party asked the commissioner in an adminis-

trative proceeding for the issuance of twenty subpoenas without
stating the names to be inserted thereon, nor the contents of

the subpoenas. The statute was similar to that of the New Mexico
Qil Conservation Commission, making no explicit provision for

the issuance of subpoenas in blank, but providing that "all sub-

poenas shall be signed and issued by the commissioner." It was
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held that the subpoenas should have issued, the court holding:

"the issuance of a subpoena for a witness during
the progress of a cause at the request of a party
is a matter of right, and not a matter where the
discretion of a judge or a clerk may be exercised."
(Emphasis added).

The reasoning the court in reaching this conclusion
is clear:

"The privilege of litigants to enforce the
attendance of witnesses is an ancient right and
should not be denied by prejudging the materiality
of the testimony which may be given. * * * It is
the function of the trial court to determine admissi-
bility when exidence is offered. It may not be pre-
judged by withholding a subpoena for the witness."”

The right to issuance of a subpoena is an ancient right,
founded in the Statute of Elizabeth in 1562-63, and is thus a
part of our common law, except as modified by statute or rule

of court. 8 Wigmore, Evidence, 65.

Being a matter of right, whether the name of the party
upon whom the sulpoena is to be served is inserted before or
after the Commission has signed and sealed it, is immaterial.

If there existed a duty on the part of the Commission to deter-
mine in advance, the names of the parties and the matters to

be produced on a subpoena duces tecum that would vest in the
Commission the right to prejudge the materiality, relevancy, and
admissibility of the testimony to be elicited from the witness.

It may be argued that there is a difference in the right
to a subpoena where the production of books and documents is
concerned.

The argument falls when the facts of this case are con-
sidered. When application for subpoenas was made, the petitioner
sought the issuance of subpoenas in the form attached. Two of
these subpoenas duces tecum were fully filled in, in the form

desired, and no material change was made in the form as to the
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other subpoenas issued. If it were proper for the Commission
to pass upon the form and content of the subpoena at the time
it was issued, which is not admitted, the Commission actually
did so.

The right to asubpoena duces tecum, absent a statute,
will be implied from the power to issue a subpoena. § Wigmore,

Evidence, 122-123. It is thus on the same footing as a subpoena

to compel testimony, except as modified by statute. No such
modification is found in the instant case as would affect the
right to the subpoena by petitioner. The witness has his
remedy in a motion to guash, a remedy that has been sought in
this proceeding. The issuance of the subpoena duces tecum
without passing on the materiality of the evidence to be pro-
duced does not violate the prohibition against unreasonable
searches and seizures where the party is afforded ample oppor-
tunity to protect his rights before the tribunal in which the

action is pending, as is the case here. 58 Am. Jur. Witnesses

8§ 22.

The Subpoenas are not Vaque and Indefinite
And Therxre is No Violation of Due Process

Probably the most serious attack that has been made upon
the subpoenas is the rather broad assertion that they are vague
and indefinite in the matters called for, fail to specify with
sufficient clarity the papers, documents or material to be pro-
duced, and amount:: to a violation of the congditutional safeguards
against unreasonable searches and seizure and thus violate:: due
process of law.

These are broad, general allegations which are directed
in the main to the sound discretion of the Commission. In

effect the parties seeking to quash the subpoenas allege an
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abuse of discretion on the part of the Commission, amounting
to a violation of their constitutional rights.

There has been no assertion that the information and
material sought is not relevant and material to the question
before the Commission, and it is submitted that the informa-
tion sought to be obtained is essential to a decision by the
Commission, under the provisions of New Mexico Statutes, parti-
cularly Sec. 65-3-13, et seq., and the decision of the court

in the Jalmat case, Continental 0Oil Co. vs. 0il Conservation,

N.M, . 373 P.2d4 809.

The subpoena duces tecum should be struck down only on
a clear and convincing showing that some constitutional right
has been violated, or will be violated if the subpoena is

enforced. 97 C.J.S5. Witnesses 8 19.

The reasons for this were stated in U. S. v. Byran, 339

U.S. 323, 94 L.Ed. , 70 §. Ct. 724, where the court held that

persons summoned as witnesses by competent authority have a pub-
lic duty, the discharge of which is essential to orderly opera-
tion of legislative and judicial machinery.
"Every exception from testifying or producing
records presupposes a very real and substantial

individual interest to be protected.”

To the same effect is the ruling in §hotkin v. Nelson,

146 F.2d 402.

As we have previously stated, the constitutional protection
against an unlawful search and seizure extends only to an abuse

of discretion on the part of the Commission. 79 C.J.S. Searches

& Seizures, B8 36, states:

"The constitutional guaranty does protect a
corporation to the extent that the books and papers
which it may be required to produce must be relevant
to the subject of inquiry, must be clearly described
with sufficient particularity, must be proportionate
to the ends sought, and their production must be
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redquired by lawful and sufficient process.
Nevertheless, as has been said by the highest
authority, in cases involving production of a
corporation's books and papers in response to

any order or subpoena authorized and safegquarded
by judicial sanction, the constitutional guaranty,
if applicable, at most guards againstabuse only by
way of too much indefiniteness or breadth in the
things redquired to be particularly described."”

In support of this, the text cites Oklahoma Press

Publishing Co. v. Walling, 327 U. S. 186, 90 L.Ed. 614;

and News Printing Co. v. Walling, 327 U. S. 186, 90 L.Ed. 614.

The question then resolves itself into whether the books,
papers, documents and other material sought by the subpoenas
were designated with sufficient particularity, and whether
they are proportionate to the ends sought.

They are proportionate to the ends sought. No argument
was raised as to the necessity for reservoir information to
be presented to the Commission, by any of the parties. The
Jalmat Case, supra, was explicit in directing the Commission,
in considering a proration order, to consider recoverable gas
in the pool, and under the tracts dedicated to the wells in the
pool “"insofar as practicable." (373 P.2d at p. 815). How is
this to be done if the Commission is to be denied access to the
studies and the information of the only parties in a position
to furnish such information? The Commission must of necessity
obtain this basic information as the basis of a valid proration
order insofar as it is practicable for it to do so.

The purpose of specifying with certainty the books, docu~
ments and records in a subpoena duces tecum is to protect the
witness, and advise him in what manner he should comply. It was
assexrted in argument that the subpoenas issued by the Commission

lack this definite, certain quality, and should therefore be quashed.
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It should be remembered that the persons subpoenaed are
experts in their field, most of whom have appeared and testified
before the Commission. In the case of the witness David Rainey,
and the witness Frank D. Gorham, both testified as experts in
this case, testifying as to the reserves and recoverable gas in
the pool and under some of the tracts in the pool. The informa-
tion and material presently sought was, to a large extent, utilized
by them in the previous hearing of this case.

In 97 C.J.S., Witnesses, 8 25, at p. 386, the need for

definiteness and certainty in such a subpoena is discussed as
follows:

"The books, papers or documents of which
production is sought to be compelled by subpoena
duces tecum should be specified in the motion or
application, with all the certainty practicable under
the circumstances. Inasmuch, however, as applicant
has not usually the means of knowledge to describe
them particularly, while the witness, if he has
possession of them, ordinarily can have little
difficulty in determining what is desired, con-
siderable latitude should be allowed, in the motion,
and a motion or application is sufficiently definite,
with respect to the documents required, where the
description is specific enough to enable the witness
to produce them without uncertainty." (Emphasis added.)

And again at p. 391:

'*% % * The description {(of books, records and
documents to be produced) need not, however, be
exact and full in all particularxs, but it is suf-
ficient if the books and papers desired are designa-
ted with reasonable certainty, so that the witness
may know what is required of him."

No definite rule can be laid down as to what is definite
and certain in a subpoena duces tecum, but each case must stand

on its own.In re Eastman Kodak Co., 8 FRD 760 (N.Y.). Attention

is directed to the annotation in 23 ALR 24 826.

Several of those resisting the subpoenas have asserted
that "a great mass of information is called for," and at least

one claimed that the papers sought constituted récords in daily
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use and that to bring them in would seriously interferewith
their business. This is not a wvalid ground for objecting to
a subpoena duces tecum. The rule is stated in 97 C.J.S.,
Vitnesses 8 25, at p. 394:

" % * * A witness cannot lawfully refuse to
comply with a subpoena duces tecum on the ground
that compliance will cause him to suffer great
inconvenience, or will entail great expense, or
that the production of the documents called for
will result in the disclosure of valuable business
secrets, or otherwise adversely affect his pecuniary
interests."”

It will be noted that the above citation holds, also, that
the secret and confidential nature of the information sought is

not a grounds for refusal to comply with the subpoena. The rule

is stated in 59 Am. Jur., Withesses & 31:

"A party to an action may be compelled to
produce books or papers in his possession or under
his control to be inspected by the opposite party,
and a witness or a party may be required to produce
books or papers to be used as evidence on the trial,
and this, notwithstanding the papers may be private.
A corporation may be compelled to produce books and
papers in like manner as if it were a natural person.
Thus the officers of a corporation cannot refuse to
produce its books in court or before an officer
authorized to take a deposition, in response to a
subpoena, on the theory that the privacy with which
its business is carried on is a trade secret which
it is entitled to protect from the inspection of
strangers."”

And in Sec. 32, it is held that it is no ground for the
refusal of a witness to produce books and papers that they are
private.

That a great mass of material is sought is no ground for
quashing a subpoena duces tecum where the material is essential
to some lawful function of the state, as is the case here.

Hammond Packing Co. v. Arkansas, 212 U. 8. 322, 53 L.Ed. 530:

and see the annotation 23 ALR 24 875. See also 2B Barron and

Holtzoff, & 1004, p. 291.

If it be determined that the subpoenas are somewhat broader

or call for more material than is essential to the functions
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of the Commission in exercising its powers to prorate gas
production, this fact does not affect the legality of the
subpoena, which may be modified by the Commission. 97 C.J.S.,

Witnesses 8 25, p. 394, states:

"The fact that a subpoena is broader or more
inclusive as to the documents to be produced, than
it should be, or includes confidential matter with
that rightfully subpoenaed, or directs the witness to
produce books and papers which he cannot lawfully be
required to produce, does not, ordinarily, affect the
legality of the issuance of the subpoena or the
obligation of the witness to appear in obedience to
it; but he may refuse to produce, or permit the use
or inspection of, documents which are of such con-
fidential or privileged character that they could
not be received in evidence over his objection. If
he has doubts as to whether or not he should produce
the document called for, he may submit it to the
inspection of the court, and obtain a decision on the
question of its production,”

Thus the witnesses may be fully protected as to the
production of any "confidential! information, if such there be.
A ruling may be obtained from the Commission at the time the

production of such evidence is called for.

Other Matters

Several other matters remain to be discussed briefly.

It was asserted during argument that the petitioner in
this case was seeking to obtain information requiring judgment
and expert opinion from the witnesses subpoenaed. When it is
remembered that several of the witnesses subpoenaed have already
submitted themselves in this case as expert witnesses, the absurdity
of the argument is patent. An expert witness may be compelled
to state his opinion upon hypothetical or other dquestions
involving his professional knowledge, and that is all that is

being sought here from these witnesses. Barnes v. Boatmen's

National Bank, 348 Mo. 1032, 156 Sw2d 597.

It has also been argued that the witnesses do not have

possession or custody of the books and papers sought. Certainly
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it is apparent that such books and papers were available to

Mr. Rainey, who testified at length on reserves in the Basin-
Dakota pool. Can it be said they are available to him for one
purpose but not for another? At least, he can produce thepapers
used and relied upon in his previous testimony, and the com~-
mission has the power to require the basic documents and infor-
mation upon which his expert opinion was based in order to
reach its own conclusion as an expert commission. Certainly

at a minimum, the want of possession of some documents and
records does not excuse the production of those within the
possession of the witness and those which he is able to produce.

McGarry v. Securities and Exchange Commission, 147 F2d 389.

Pubco Petroleum Corporation, in their motion to quash the
subpoena duces tecum directed to Frank D. Gorham, assert "That
the matters and things referred to in the item described in the
subpoena have been fully submitted and presented to the
Commission at the hearing, * * * " If this be the case, there
is nothing more for Mr. Gorham to produce, and he can so state
on the witness stand.

It was also alleged by some that the subpoenas should
be quashed because of the shortness of time allowed for the
production of the "great mass" of material sought in the sub-
poenas. This would properly be grounds for a motion for extension
of time, which, in effect, they now have. It is not a ground
for a motion to quash the subpoena. Even as an excuse for non-
compliance with the subpoena, shortness of time is an excuse at
best, directed to the discretion of the Commission. Due to the
extension of time granted in this case, the argqument becomes
meaningless to this proceeding. In any event, time for compliance
with the subpoena may be extended, within the sound discretion

of the Commission. 97 C.J.S., Witnesses 8 25, p. 396.
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Another objection to the subpoenas was that there was
no limit as to the period of time to be covered by the records
sought. This is a defense occasionally asserted, and actually
is nothing more than a claim that the subpoena is burdensome.
Again this is within the discretion of the Commission, and
it should be remembered that this is a relatively new pool, and
any determinations of reserves, and books, records, and other
matter relating thereto is of fairly recent vintage because
there was no material upon which to base these determinations

prior to the last few years.

Conclusion

In conclusion, we can do no better than to paraphrase

the language of 97 C.J.S. at page 397: In determining, on

such a motion or application to quash or vacate a subpoena
duces tecum, whether the production of documents and other
material should be enforced by the commission, it is proper

to consider whether the subpoena duces tecum calls for the
production of specific documents or proof; that is, documents
or proof that can be identified by the witness from whom they
are sought, with sufficient certainty for him to comply. If so,
the commission must then consider whether that proof is prima
facie sufficiently relevant and necessaxryto justify enforcing
its production.

In general, whether the subpoena shall be set aside is a
matter within the discretion of the commission. While in a
proper case the subpoena may, or should be guashed or vacated,
such relief will be granted only on a very clear showing of the
right thereto; and the subpoena should not be dquashed or set
aside, on the ground that the evidence called for by it is
not relevant or material, but only where the futility of the
process to uncover anything useful or legitimate is inevitable

-13~-



or obvious. Clearly this is not the case here.
It is submitted that the subpoenas are lawful, where
issued in a valid exercise of the power of the Commission,
seek information essential to the Commission in the performance
of its duties, and should be enforced.
Respectfully submitted,

CONSOLIDATED OIL & GAS, INC.

By gél' . [szZQgDAL;
Ison W.

Kellahin
Kellahin & Fox

P. O. Box 1713

Santa Fe, New Mexico

Ted P. Stockmar

Holme, Roberts, More & Owen
1700 Broadway

Denver, Colorado

ATTORNEYS FOR CONSOLIDATED OIL &
GAS, INC.
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BEFORE THE OIL CONSERVATION COMMISSION

STATE OF NEW MEXICO

APPLICATION OF CONSOLIDATED OIL )
AND GAS, INC., for an amendment of )
Order No. R-1670-C, changing the )
allocation formula for the Basin-Dakota ) Case No. 2504
Gas Pool, San Juan, Rio Arriba and )

)

Sandoval Counties, New Mexico.

MEMORANDUM BRIEF IN SUPPORT OF THE
MOTION OF GEORGE EATON TO QUASH
SUBPOENA DUCES TECUM

This Memorandum Brief is filed in the support of the
Motion of George Eaton to quash the subpoena duces tecum issued in
the above styled and numbered case and served on George Eaton on
September 11, 1962, at Farmington , New Mexico.

The applicable facts on the basis of which the Commission's
decision will be made, insofar as Respondent George Eaton is concerned,
were stated to the Commission in oral argument and, under the Commis~
sion's ruling, an opportunity will be afforded to establish these facts by
testimony should this be required as a result of any further proceedings.
The pertinent facts are believed to be these:

1. George Eaton is a resident of Farmington, New Mexico,
is employed by Pan American Petroleum Corporation as a Senior Reser-
voir Engineer in its Farmington District Office. The subpoena duces tecum
in this case was served on him at Farmington on September 11, 1962, less
than 48 hours prior to the time at which he was required to present him-

self with the voluminous records specified by this subpoena before the



Commission at Santa Fe, New Mexico.

2. The subpoena duces tecum which was served on George
Eaton was issued by the Commission in blank; that is to say, at the time
that the subpoena duces tecum was signed on behalf of the Commission
and the seal of the Commission affixed thereto, the subpoena was in blank.
Neither the name of the person to whom it was directed nor the documents
that he was required to produce appeared in the instrument. These blanks
were subsequently filled in by the attorney for Petitioner, Consolidated
Oil and Gas, Inc. and the Commission had no knowledge of the person to
whom the subpoena was directed as completed, nor as to the instruments
which it required him to produce.

3. The records, reports, data sheets, determinations and
tabulations of reserve information specified by the subpoena duces tecum
are maintained in the Farmington District Office of Pan American Petro-
leum Corporation under the control and direction of the Superintendent
in charge of that District and were not in the physical custody of George
Eaton at the time the subpoena was served on him, nor does he have cus-
tody of them in the normal course of the operation of the Farmington of-
fice. Mr. Eaton does have unrestricted access to these records in con~
nection with the performance of his duties for Pan American but no right
to custody or control of them for any other purpose. He is not responsible
to the West Texas-New Mexico Division office at Fort Worth for the custody
of the records, or for the information contained in them.

4. Reserve calculations and tabulations are the '""stock in

trade' of every operating oil company. They are the most highly confidential



record maintained by the production department of Pan American Petro-
leum Corporation. Existing directives of the company prohibit the dis=
closure of reserve information to any person not an employee of the com-
pany requiring the use of the information in the performance of his duties,
unless written authorization has first been obtained from the Vice Presi-
dent in charge of the West Texas~New Mexico Division of the company.
The safeguards erected around the confidential reserve information of
the company are typical of the safeguards in effect in companies through-
out the industry. Oil and gas properties are bought, sold, developed,
abandoned and produced on the basis of the reserve information of the
company. Disclosure of this information to outside individuals would
severly handicap the company in all of its dealings and result in irre-
parable injury to company operations.

5. Pan American Petroleum Corporation, the employer
of George Eaton, did not enter an appearance in this case. While it
entered an appearance in the original hearing on the application of Con~
solidated Oil and Gas, Inc., it presented no testimony and its activity
in that hearing was limited to a statement at the conclusion of the hear-
ing.

6. The subpoena served on George Eaton is directed to
him as an individual. He is not an officer, director, or managing agent
of Pan American Petroleum Corporation and the subpoena is not directed
to him as an employee of that company. It does, however, direct him
to produce before the Commission, reports, records and tabulations

made by or in the possession of Pan American Petroleum Corporation.



7. George Eaton was present at the hearing of the Com-
mission at the time and place specified in the subpoena duces tecum.
At that time he filed the Motion to Quash Subpoena Duces Tecum which
is now under consideration.

On the basis of the foregoing facts, it is respectfully sub-
mitted that the subpoena duces tecum served on George Eaton should be
quashed for the following reasons.

1. GEORGE EATON DID NOT HAVE CUSTODY NOR

CONTROL OF THE INSTRUMENTS SPECIFIED IN

THE SUBPOENA AND HAS NO AUTHORITY TO RE-

MOVE THEM FROM THE POSSESSION OF THE PER-

SONS RESPONSIBLE THEREFOR,

The general rule as to the effect of service of a subpoena

duces tecum upon a witness who does not have custody of the documents

specified is discussed at 8 Cyclopedia of Federal Procedure, §26. 21,

page 34 as follows:

'"But one may not be held in contempt as for disobedience
to a subpoena duces tecum if he is unable, in good faith,
to comply with it, as where documents which he is com=
manded to produce are neither in his possession nor sub-
ject to his control, and, if he were to produce them, he
would first have to obtain them by unlawful means. How-
ever, the fact that a subpoena calls for documents which
the witness cannot lawfully be required to produce does

not affect his obligation to appear in obedience to it#%, !

At 97 C.J.S., Witnesses, Section 25, page 380, the rule
is thus stated:

"Whoever can be a witness can be compelled by a sub=
poena duces tecum to attend at a trial or hearing with
books or papers desired in connection therewith; and
the person who has the control of, and the ability to
produce, the desired books or papers is the proper
person to be subpoened.
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"Servant. A servant ordinarily cannot be compelled
to produce his master's books or papers; but where
the master is a corporation, which can be acted on
only through its officers or servants, a subpoena
duces tecum will properly run against the person
having the actual custody of the books or papers de-
sired, without regard to the master's orders." (Text
underlining added)

The case of Schwimmer v. United States of America, 232

Fed. 2d 855 (8th Cir. 1956) recognizes the fact that, as a basis for a
subpoena to compel the production of books and papers, there is no dis=
tinction between construction possession with control, on the one hand,
and physical possession on the other. One or the other of these situations,
however, must exist on the part of the person on whom the subpoena is
served before he can be required to produce the documents in question.

As stated above, and as will be shown by testimony if required,
George Eaton had neither constructive possession with control nor physi=
cal possession of the records in question at the time the subpoena was
served. He only had access to the records for the purpose of performing
his duties to his employer.

The following statement from Jones On Evidence, Volume 4,

Section 884, is considered to be a correct statement of the rule as it is
applied to the situation of Mr. Eaton. On the basis thereof, it is respect=
fully submitted that the subpoena directed to Mr. Eaton should be quashed.
This well recognized authority states at page 1656:

"Obviously, a witness cannot be compelled to pro~

duce documents by the subpoena duces tecum unless
such documents are under his control or his possession.



A mere clerk or employee is under no obligation
to produce books which are properly under the
control of his employer or superior. But one
having the actual custody of documents may be
compelied to produce them, although they may
be owned by others, (underlining added).

On the basis of the foregoing authorities it is respectfully
submitted that the subpoena duces tecum to which this Motion is directed
was issued to, and served upon, the wrong person, if it was sought to ob=
tain the reserve computations and related information of Pan American
Petroleum Corporation. George Eaton, only having access to the records,
and not having control, custody or possession of the records sought cannot
be held responsible for their production. Under these circumstances, the
subpoena should be quashed and George Eaton thereby discharged of re=
sponsibility to produce records which are not legally subject to produc=
tion through him.

2, THE SUBPOENA DUCES TECUM WAS ISSUED

IN BLANK BY THE COMMISSION AND IS INVALID,

ITS SUBSEQUENT COMPLETION BY COUNSEL FOR

A PARTY DOES NOT CONSTITUTE EXERCISE OF

THE POWER OF THE COMMISSION,

Counsel for Consolidated, at the hearing before the Commis
sion, agreed that the subpoena served on George Eaton had been signed
by the issuing officer in blank and the seal affixed so that at the time the
control of the subpoena was lost by the Commission it was a blank instrus=
ment directed to no one and specifying no documents to be produced. Sub=
sequently, it was completed by counsel for Consolidated who filled in the

name of Mr. Eaton and the instruments designated therein. It is respect~

fully submitted that such an instrument does not constitute a valid exercise



by the Commission of the subpoena power granted to it by the legislature
and that the completion of the subpoena by the attorney for one of the par-
ties litigant does not validate it.

Section 65-3=7 New Mexico Statutes Annotated, 1953, pro=
vides in part as follows:

""The Commission, or any member thereof, is hereby

empowered to subpoena witnesses, to require their

attendance and giving of testimony before, it and to
require the production of books, papers and records

in any proceeding before the Commission. No person

shall be excused from attending and testifying or from

producing books, papers and records before the Com-
mission, or from obedience to the subpoena of said

Commission, whether such subpoena be signed or

issued by one or more of the members of the said

Commission. * % %*'" (Underlining added.)

It is to be noted that the legislature vested the subpoena
power in '"the Commission, or any member thereof''. It did not vest
the subpoena power in the attorney for a litigant appearing before the
Commission. It also is apparent from the foregoing provision that
the legislature contemplated that the subpoena would be both signed
and issued by the Commission or a member thereof. The issuance
of a subpoena is an act separate and apart from its signing. At the
time of issuance it must be a completed subpoena or it does not con=
stitute an exercise by the Commission itself of the power as granted
to it by the legislature. It has been suggested by counsel for Consoli-
dated that because the clerks of the District Courts of the State of New
Mexico have been authorized to issue 8ubpoenas duces tecum in blank,

the Commission should have the same power and authority. The posi-

tion is untenable. The court clerk would have no authority to issue a



subpoena in blank were it not for an express gr.ant of authority which
appears in the Rules of Procedure of the District Court. Thus Section
21-1-1 (45) N.M.S.A. 1953 provides in part ""The Clerk shall issue a
subpoena, or a subpoena for the production of documentary evidence,
signed and sealed but otherwise in blank, to a party requesting it, who
shall fill it in before service''.

The foregoing provision is identical to the provision of
Rule 45 of the Federal Rules of Civil Procedure. The Federal Rules
of Civil Procedure, however, expressly extend the application of the
rules to proceedings for the production of evidence before federal ad~
ministrative agencies. There is no such extension or authorization
by the State of New Mexico, and the rules of the District Courts have
not been adopted by this Commission as rules of procedure in matters
before it. The provision of the Federal Rules of Civil Procedure re=~
ferred to, appears as Rule 81, Section (a), paragraph (3), as follows:

ik these rules apply (1) to proceedings to compel the

giving of testimony or production of documents in

accordance with a subpoena issued by an officer or

agency of United States under any statute of the

United States except as otherwise provided by sta-

tute or rules of the District Court or by order of

the Court in the proceedings * * *'' 28 {7 5 (., §81(a)(3)

There is no provision of the New Mexico Rules of Civil Pro=~
cedure comparable to the federal provision referred to above. By the
same token, there is no authority for the issuance by the Commission
of a blank subpoena duces tecum when the legislature has vested the sub-

poena power in the Commission and its members and has not made provision

for issuance of other than a completed document.
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The general rule as to delegation of powers by adminis-

trative bodies is stated at 73 C.J.S. Public Administrative Bodies and

Procedure, Section 57, page 380 as follows:

"Administrative officers and bodies cannot alienate,

surrender,or abridge their powers and duties,or

delegate authority and functions which under the

law may be exercised only by them; and,although

they may delegate merely ministerial functions,

in the absence of statute or organic act permitting

it, they cannot delegate powers and functions which

are discretionary or quasi-judicial in character or

which require the exercise of judgment."

At page 382 of the same authority, this statement appears:

"Under some statutes, administrative offices or bodies

have been held not to be authorized to delegate their

power to issue subpoenas. Under other statutes, they
have been held authorized to delegate the power to

issue subpoenas, but not the power to determine whe=

ther or not a requested subpoena should be issued."

It is respectfully submitted that under either type statute
referred to above the action of the Commission in this case would not
have constituted a valid exercise of the subpoena power which the legis«
lature has given to the Commission for the reason that when a subpoena
is issued in blank, the Commission has not exercised '"the power to deter-
mine whether a requested subpoena should be issued''. When the Commis«
sion does not know to whom the subpoena is to be issued, or what docu~
ments he is going to be required to produce, it certainly cannot make a
determination of any character that such a subpoena should be issued.

The result of such an attempt is that the subpoena is invalid and void

and that the subpoena served on George Eaton should be quashed.



3. THE SUBPOENA DUCES TECUM WAS UN~
REASONABLE IN THAT INADEQUATE TIME
WAS ALLOWED FOR THE COLLECTION AND
PRODUCTION OF THE MATERIALS REQUIRED
BY ITS TERMS.

Disregarding for the moment all other respects in which it
is asserted that the subpoena is invalid, it is submitted that the service
of a subpoena duces tecum on a witness in Farmington, New Mexico, re=-
quiring him to accumulate the tremendous mass of materials specified
by this subpoena duces tecum and to present the materials in persbn in
Santa Fe in approximately 48 hours is so unreasonable as to constitute
a violation of the constitutional prohibition against unreasonable searches
and seizures.

There was no basis whatever for delay until 48 hours before
the opening of this hearing for the service of the subpoena George Eaton.
The files of the Commission will show that similar subpoenas duces tecum
had been served upon other companies, particularly El Paso Natural Gas
Company, and Pubco weeks prior to the hearing, Then presumably as
an afterthought, and without any consideration for the demands that were
being made upon the witness, Consolidated filled in the blank subpoena
which the Commission had entrusted to it and served it on George Eaton
requiring action which could not reasonably be taken within 48 hours.

The rule in this connection is well established. At 97 C.J.S.
Witnesses, Section 19, page 369, it is said:

"However, a witness is not punishable for failure

to attend in obedience to a subpoena where it is

served so late that sufficient time to comply with

it is not afforded him; and in general, where the

service of a subpoena is so delayed as not to give
the witness reasonable time to prepare to attend



the trial, his non-attendance will be excused on

comparative slight grounds, although the short~

ness of the notice is not per se an excuse."

The Commission is not faced with a case of non-attendance
on the part of the witness. Mr, Eaton presented himself at the time
specified. The demands of the subpoena as regards the instruments
which he was required to produce however, were wholly unreasonable.
The all inclusive character of the documents and information described
in the subpoena duces tecum, climaxed by the third paragraph which re~
quired him to produce "any reports, determinations, or tabulations of
initial or subsequent reserve calculations made by or in the possession
of Pan American Oil and Gas Company concerning recoverable gas re=~
serves in the Basin Dakota Gas Pool, not included in paragraphs 1 and
2 above' would have required the witness to examine every sheet of
paper in every file of the company in Farmington having any relation
to the matter of reserves, whether on properties of Pan American or
other operators, the withdrawal of these documents and transportation

of them to Santa Fe for presentation at 9:00 A. M. on September 13, 1962,

At 42 Am. Jur., Public Administrative Law, Section 34,

page 328, the general rule is stated that:

""The power to require the production of books, papers,
and documents may be conferred on administrative
agencies, but this will not be construed to be an un-
limited authority. It will be held within the restrictions
of constitutional provisions against unreasonable search
and seizure, and exercise of the power will be permitted
only as to matters reasonably relevant to the inquiry
and only as to books, papers and documents as to which
there is some ground for supposing that they contain
such relevant matter."

- 11 =



The same authority at Section 88 elaborates on the rule
in this manner:

"Although the courts are liberal in permitting an
administrative agency full exercise of its powers
to require the production of books, papers and
documents, and declare that a subpoena duces
tecum must be obeyed if the documents called for
contain evidence which relates to the matter in
question, such power is circumscribed by the
constitutional prohibition of unreasonable search
and seizure. A subpoena duces tecum, by reason
of its scope and onerous requirements, may be
unreasonable or constitute an abuse of discretion
or an unreasonable search, as where the search
involved is out of proportion to the end sought

Jo Wt
ok >}<”.

It is respectfully submitted that the subpoena under attack
was unreasonable and invalid and should be quashed by virtue of the un=
reasonable requirements of the subpoena in relation to the documents
which the witness was required to assemble and produce on less than 48
hours notice.

4. THE UNRESTRICTED RANGE OF THE INSTRUMENTS
REQUIRED BY THE SUBPOENA AND ITS APPARENT
USE AS A "FISHING EXPEDITION" MAKE IT UNREASON-~
ABLE AND INVALID,

At 97 C.J.S., Witnesses, Section 25, page 377. The
general rule with reference to subpoenas duces tecum is stated that:

""*¥%the constitution requires that the forced producs
tion of documents by subpoena be not unreasonable,
and the production of records may not be required
under such circumstances as to contravene such
constitutional provisions. In determing whether a
subpoena duces tecum is invalid as unreasonable
and oppressive, each case must be judged accord-
ing to the peculiar facts arising from the subpoena
itself and other proper Sources.'

- 12 =



At page 381 of the same authority under the title '"What May
be Required to be Produced'' the following statement appears.

"A subpoena duces tecum may be used to compel
the production of any proper documentary evidence,
such as books, papers, documents, accounts and
the like, which is desired for the proof of an al-
leged fact relevant to the issue before the court

or officer issuing the subpoena; but such a sub~
poena may not be used for the purpose of discovery,
either to ascertain the existence of documentary
evidence or to pry into the case of the adverse

party.

P N
P 14

"A subpoena duces tecum may not be used for the purpose
of discovery, either to ascertain the existence of do«
cumentary evidence, or to pry into the case of the ad-
verse party, so, such a subpoena is not proper to be
used for the purpose of obtaining facts or information
needed by the party, at whose instance it is issued, in
order to enable him to prepare proper pleadings, or to
supply the facts needed therefor, * * * nor can it law-
fully be employed for a mere 'fishing expedition', or
general inquisitorial examination of books, papers or
records with a view to ascertaining whether something

T ale

of value may not show up therefrom, * % %!

It is only necessary to examine the provisions of the sub-
poena in this case to demonstrate that it goes far beyond any reasonable
limitation such as is envisaged by the foregoing authorities, Mr. Eaton
was required to produce any reports, data sheets, determinations, or
tabulations, pertaining to some 168 wells of Pan American in the Basin«
Dakota Pool which would show any of the following:

acreage, initial reservoir pressure, average porosity,

total and net gas saturation, average permeability,

initial open flow potential, deliverabilities including
initial and most recent figures available, gross gas

pay, net gas pay, gas reserves, both original and
most recent calculations.

o 13 -



When the provisions of paragraph 3 in addition are con-
sidered, the witness was also required to produce any reports, deter-
minations, or tabulations of either initial or subsequent reserve cal~
culations on any well and property in the Basin-Dakota Pool.

It is respectively submitted that such a shot-gun descrip-
tion does not meet the requirements of a reasonable subpoena duces
tecum and that the enforcement of such a subpoena would constitute an
unreasonable search and seizure violating the constitutional prohibition.
It is the function of a subpoena duces tecum to require the production of

specified documents. The normal procedure requires identification, with

particularity, of the documents which are sought in order that it can be
determined by the witness when he has met the requirements of the subm
poena and it can likewise be determined by the issuing authority whether
or not the witness in fact has met the requirements of the subpoena. The
subpoena under consideration does not meet this standard in any respect.
Neither George Eaton nor the Commission could ever know or would ever
know when or whether Mr. Eaton had fully complied with the requirements
which remained in the subpoena, yet the rule as stated at 58 Am. Jur.
Witnesses, Section 25, Page 36, is as follows:

""A subpoena duces tecum should describe the docu=

ments desired with sufficient definitness to enable

the witness to identify them without any prolonged

or extensive search. The writ may not be issued

for a mere 'fishing' expedition. A Plaintiff is not

entitled to have brought in a mass of books and

papers in order that he may search them through

to gather evidence. A subpoena so sweeping in its

terms as to be unreasonable violates the prohibi-
tion against an unreasonable search and seizure."

- 14



Consolidated, in issuing this subpoena, has described no
particular instrument whatsoever. It has sought to have the witness
review all of the instruments and the files of Pan American to produce
all instruments which have any of the information specified in the sub=~
poena. It is respectfully submitted that such a requirement is a ''fish=
ing expedition' and that it contravenes the constitutional prohibition
hereinabove referred to. For this additional reason the subpoena should
be quashed.

5. WHETHER OR NOT THE COMMISSION HAS

THE POWER TO ISSUE AND ENFORCE THE SUB-

POENA, FOR THE PURPOSE INTENDED, IT

SHOULD QUASH THE SUBPOENA BY REASON

OF THE CHARACTER OF INFORMATION SOUGHT

AND THE CIRCUMSTANCES UNDER WHICH THE

PETITIONER SEEKS TO OBTAIN IT.

Without reference to whether or not the subpoena, as pre=
pared and served on the witness, is valid or invalid, and without refer=
ence to whether or not the confidential material of Pan American Petroiu-
leum Corporation, which it seeks to obtain, can or cannot be reached by
such a subpoena of the commission, it is respectfully submitted that the
commission should exercise its discretion under the circumstances of
this case and quash the subpoena,

For the reason stated in the statement of facts at the outset
of this memorandum, the reserve calculations of operating oil companies,
both as to the reserves of their own wells and the reserves underlying

other properties in which they have a present or potential interest, con-

stitute some of the most highly confidential information which the company

a15~|



possesses. The safeguards which have been erected in Pan American
and other companies to avoid the disclosure of this information to any
outside person whomsoever, evidence the value of this information to
the company and indicate the irreparable injury which could result from
disclosure of the information. If the Commission is to permit every
operator who seeks a change of a proration formula to subpoena all of
the reserve computations of the operators in that pool in order to pro-
vide the petitioning operator with proof by which he might seek to ob~
tain a change of proration formula, the Commission will be opening a
Pandora's Box. It not only will do irreparable injury to the operations
of the oil industry in New Mexico, but undoubtedly will plague the Com=
mission for many years to come.

One of the first, and an inevitable, result of such action
on the part of the Commission would be that all companies operating
in New Mexico, which have offices outside of the state, will transfer
all reserve information on New Mexico pools, outside of the state in
order that it will not be subject to subpoena at the whim of competing
operators in a pool in New Mexico. A second result which is inevitable is
that the invitation to abuse of the Commission's process, as a means
available to an operator to obtain information which he could not otherw
wise obtain under any circumstances, will be accepted by every un=~
scrupulous operator who wants the information, whether or not he has
any real desire to obtain a change in the proration formula.

Reserve information of operating oil companies constitutes

a trade secret in every sense of the word. The protection which may be
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afforded to trade secrets against disclosure through a subpoena duces
tecum is a developing, and as yet somewhat uncertain, area of the law.
It is submitted, however, that there is adequate authority to support
the Commission in refusing, under the circumstances of this case, to
require the disclosure of trade secrets in the form of reserve calcula=
tions of operators in the Basin-Dakota Pool.

8 Wigmore on Evidence § 2212, p. 155 discusses the trade

secret problem in these words:

""In a day of prolific industrial invention and active
economic competition, it may be of extraordinary
consequence to the master of an industry that his
process be kept unknown from his competitors,
and that the duty of a witness be not allowed to be=
come by indirection the means of ruining an honest
and profitable enterprise. This risk, and the neces=
sity of guarding against it, may extend not merely
to the chemical and physical composition of sub-
stances employed, and to the mechanical structure
of tools and machines, but also to such other facts
of a possibly private nature as the names of cuse~
tomers, the subjects and amounts of expense and
the like.

""Accordingly, there ought to be, and there is, in

some degree, a recognition of the privilege not to

disclose that class of facts which, for lack of a

better term, have come to be known as trade secrets.™

It is recognized that the cases generally support the pro-
position that there is no protection for a trade secret where the secret
is material to the issue being tried, the information is in possession of
one of the parties and its production is indispensable. But this is not such
a case. The above quotation from Wigmore indicates, however, that there
is a developing body of law which would protect such secrets against dis-

closure. At page 156 of the volume above quoted this further statement

appears with reference to the protection of trade secrets:
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"What the state of the law actually is would be
difficult to formulate precisely. It is clear that
no absolute privilege for trade secrets is re=
cognized. On the other hand, courts are apt

not to require disclosure except in such cases
and to such extent as may appear to be indispen-
sible for the ascertainment of truth, More than
this can hardly be ventured."

It is interesting to note in this respect that both the Model
Code of Evidence and the Uniform Rules of Evidence contain provisions
affording protection to trade secrets under circumstances such as those
here involved.

In the case at bar it should be borne in mind that Pan Ameri=
can Petroleum Corporation, whose information Consolidated seeks to obtain
by the subpoena, is not a party to the re-hearing and was not an active party
so far as the original hearing was concerned. This in itself is a factor

weighing against the enforcement of the subpoena. In Ex parte Hart,

200 So. 783 (1941) at p. 786 the Alabama Court said:

"A document, which may become material evidence
on some issue in the cause, may be produced by
such process issued on order of the Court where,
under the circumstances, the ends of justice re~
quire it.

"There can be no sound reason for requiring an
outside party having no concern with the litigation,
to bring in his private documents for the use of
the litigants, other than like documents in the
possession of the parties themselves.!" (Under-
lining supplied.)

Later in this opinion the Court observed:

"However, justice to all concerned, including the
witness or the owner of private documents, may
be considered in passing upon whether a document
is of such evidential value as to demand its pro=
duction. A judicial discretion is recognized on

- 18 -



this line, but not touching documents not legally
subject to such process."

It is submitted that here, too, there is no sound reason for
requiring an outside party to bring in its confidential reserve figures
and there is the same discretion in this Commission to determine whether
or not, under the circumstances of this case, the information which is
sought to be obtained is of such character as to demand, that it be pro=
duced in the interest of justice. We suggest that the interests of justice,
in fact, are all the other way, and that they can only be served by pro=
tection of the confidential trade secrets of the operators in the pool and
the quashing of the subpoena under attack.

Whether or not there exists absolute authority for the pro-
tection of trade secrets, under the circumstances presented by this case,
the Commission clearly has discretion which may be exercised in pass-
ing upon this motion to quash. Its choice is between overruling the motion
and inviting the abuse of the subpoena power of the Commission by un=
scrupulous operators to obtain confidential information which is not other~
wise available to them whether or not it actually has any relation whatever
to conservation of oil and gas. The alternative is to draw the line now and
establish a precedent which will contribute to the continued sound develop=
ment of the industry in New Mexico and the protection of the powers of the

Commission against abuse.
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CONCLUSION

For each and all of the foregoing reasons it is respectfully
submitted that the subpoena duces tecum served on George Eaton in this
case should be quashed and Mr. Eaton should be discharged from any
further responsibility by reason thereof,

ATWOOD & MALONE

o (lroa & Mothe

Attorneys for George Eaton
P. O. Drawer 700
Roswell, New Mexico

- 20 -
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JAMES M. DURRETT JR.

go /’.4 ” GENERAL COUNSEL
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OIL CONSERVATION COMMISSION
P. O. BOX 871
SANTA FE. NEW MEXICO

October 29, 1962

wWilliam J. Cooley, Bseq.

Verity, Burr & Cooley

Attorneys at Law

3uite 152 Petroleum Center Building
Farmington, New Mexico

Re: Case No. 2504 - (Rehearing)
Dear Nr. Cooley:

Reference is made to your latter of October 24, 1962.

Flease be advised that the Commission will not require
Mr. Leon Wisdazrkehr to a in compliance with the ruling
on subpoenas duces tecum the proposed affidavit ia filed
with the Commission along with a stipulation between your-
self and Mr. Kellahin that Mr. Wioderkehx's appesarance will
not be necessary.

Very trily yours,

A. L. PORTER, JY.,
Secretary-Directox

AL®/JMD/esr

cecs Jason W. Kellahin, Bsq.
¥allahin & Pox
Attoxneys at law
F. 0. Box 1713
Santa ¥Fe, New Mexico



VERITY, BURR & CoOLEY

ATTORNEYS AND COUNSELORS AT LAW
SUITE 152 PETROLEUM CENTER BUILDING
FARMINGTON, NEW MEXICO

GEO. .. VERITY

JoeL B. BURR, JR. October 24, 1962

WM. J. COOLEY TELEPHONE 325-1702

NORMAN S. THAYER

RAY B. JONES

Mr. A. L. Porter

Oil Conservation Commission
Post Office Box 871

Santa Fe, New Mexico

Re: Case No. 2504 - (Rehearing)
Dear Mr. Porter:

This is to confirm our conversation of this date wherein I advised
you that Southwest Production Company had never cored any wells in
the Basin-Dakota Gas Pool and that all electric and radiocactivity
logs which have been run by Southwest Production Company on its wells
in the Basin-Dakota Gas Pool have heretofore been filed with the
Commission as required by its rules and regulations.

I have reached an oral agreement with Mr. Jason W. Kellahin, of
Kellahin & Fox, attorneys for Consolidated 0il & Gas, Inc. in the
above referenced case, to the effect that Southwest Production
Company would file an Affidavit with the Commission containing the
information set forth in the above paragraph and that Consolidated
0il & Gas, Inc. would waive objection to the non-appearance of Leon
Wiederkehr at the hearing in this case set for 9:00 A. M. on December
19, 1962. I have prepared and signed a Stipulation which formally
sets forth the foregoing agreement and forwarded the same to Mr.
Kellahin for his signature, together with an executed copy of the
above referenced Affidavit.



Page Two

Assuming that the aforementioned Stipulation and Affidavit are filed
with the Commission, please advise whether the Commission will waive
the appearance of Mr. Leon Wiederkehr in the above referenced
hearing.

Very truly yours,

VERITY, BURR COOLEY

wJc/dh

cc: Mr. Jason W. Kellahin
Southwest Production Company



Telephone calls made to:

Dave Rainey

George Eaton

W. A. Keleher 11/3
Kenneth Swanson

Leon Wiederkehr

and to Frank Renard 11/4

regarding the continuance of Case 2504 to the February
14, 1963 regular Commission hearing.

Calls made by James M. Durrett and charged to
Credit Card of Jason Kellahin



Memo @ ..
IDA RODRIGUEZ

To DOCKETS AND MEMORANDUM

MAILED TO INTERESTED PARTIES.

12/6/62
ir



KeELLATIN axp Fox
ATTORNEYS AT LAW

JASON W. KELLAHIN . S4% EAST SAN FRANCISCO STREET TELEPHONES
ROBERT E. FOX POST OFFICE BOX 1713 ©983-9396
©82-299|

SANTA FE, NEW MEXICO

October 29, 1962

Oil Conservation Commission of
New Mexico
P. O. Box 871
Santa Fe, New HMexico
Gentlemen:
Enclosed find original of affidavit together with stipulation
for f£iling in the case of Consolidated 0Oil & Gas, Inc., Case
No. 2504.

Very truly yours,

JASON W, KELLAHIN

Jjwk :mas
enclosures

cc: Mr. William J. Cooley



BEFORE THE OIL CONSERVATION COMMISSION
OF THE STATE OF NEW MEXICO

IN THE MATTER OF THE HEARING

CALLED BY THE OIL CONSERVATION

COMMISSION OF HEW MEXICO FOR

THE PURPOSE OF CONSIDERING:

CASE NO. 2504
REHEARING

APPLICATIONR OF CONSOLIDATED OIL & GAS,

INC., POR AN ANENDMENT OF ORDER KO.

R-1670~C, CHARGING THE ALLOCATION FORMUL2

POR THE BASIN~DAKOTR GAS POOL, SAN JUAN,

RIO ARRIBA, AND SANDOVAL COUNTIES, NEW MEXICO.

} RULING ON MOTIONS TO QUASH SUBPOENAS DUCES TECUM

FY THE COMMISSION:

Thi¢ matter came on for hearing at 9 o'clock a.m. on
eptember 13, 1962, at Santa Fe, New Mexico, before the 0il
Conservation Commission of New Mexico, hereinafter referred
o as the "Commission,” upon written Motions to Quash Subpoenas
uces Tecum filed by George Eaton, El Paso Natural Gas Company,
ubco Petroleum Corporation, and David H. Rainey, and upon oral

tions to Quash Subpoenas Duces Tecum by Aztec 0il & Gas Company
Frank Renard.

HOW, on this 18th Jay of October, 1962, the Commission,
guorum being present, having read and heard the Motions and
eard the arguments of counsel thereon, and being otherwise fully
vised in the premises,

FINDS:

{1} That the Commission has jurisdiction over the subject
atter and the parties to this cause.

g

{2) That during oral argument before the Commission, it
8 stipulated by counsel for the applicant, Consolidated 0il &

as, Inc., and counsel for Southwest Production Company, that
arl Smith would not be called as a witness as Leon Wiedexkehr

tipulated by counsel for the applicant, Consolidated Oil & Gas,

t be called as & witness as L. M., Stevens had been subpoenaed
would appear in lieu of the said Joe Salmon.

ad been subpoenaed and would appear im lieu of the said Carl Smith
(3) That during oral argument before the Commission, it was

nc., and counsel for Aztec 0il & Gas Company that Joe Salmon would




i
“2“

ithe subpoenaed witnesses,

Case No. 2504
Rehearing

{4) That the Subpoenas Duces Tecum served in this cause
upen the said Carl Smith and Joe Salmon should be quashed,

(5) That under the subpoenas served in this cause on
|George Eaton, Prank D. Gorham, David H. Rainey, Prank Renard,

1.. M. Stevens, and Leon VWiederkehr, and subject to a determina-
tien of custody and/or control, the Commission should require
only the production of all core analysis reports and all electric
and radiocactivity logse concerning any and all wells that have been
cored in the Basin-Dakota Gas Pool by the respective companies of

(6) That the Commission should allow all parties subpoenaed
in this cause toc present evidence concerning custody and/or con-
trol of core analysis reports and electric and radicactivity logs
concerning any and all wells that have been cored in the Basin-
akota Gas Pool by the respective companies of the subpoenaed
itnesses.

(7) That all persons subpoenaed in this cause and deter-
ned by the Commission to have custody of core analysis reports
d electric and radiocactivity logs concerning any well or wells
cored in the Basin-Dakota Gas Pool by their respective companies
lshould appear before the Commission at 9 o'clock a.m., on December
19, 1962 in Morgan Hall, State Land Office Building, Santa Fe,
ew Mexico, and produce the aforesald documents and/or reports in
Eccordance with this ruling.

IT I8 THEREFORE ORDERED:

i (1) That the Subpoenas Duces Tecum served in this cause
lupon Carl Smith and Joe Salmon, be, and they are hereby, guashed.

{2) That under the subpoenas served in this cause and
isubject to a determination of custody and/or control, George
[Baton, Frank D. Gorham, David H. Rainey, Prank Renard, L. N.
tevens, and Leon Wiederkehr, shall be, and they are hereby
rdered to appear before the Commission at 9 o'cleock a.m., on
pacember 19, 1962 in Morgan Hall, State Land Office Building,
anta Fe, New Mexico, and there produce all core analysis reports
nd all electric and radioactivity logs concerning any and all
Wwells that have been cored in the Basin-Dakota Gas Pool by their
respective companies.

{3) That all persons subpoenaed in this cause shall be
allowed to present evidence concerning custody and/or control




—3-
Case No. 2504
Rehearing

of all core analysis reports and all electric and radioactivity
logs concerning any and all wells that have been cored in the
Basin-Dakota Gas Pool by their respective companies before the
Commigsion at 9 o'clock a.m., on November 14, 1962 in Morgan
Hall, State Land Office Building, Saanta Fe, New Mexico.

{(4) That jurisdiction of this matter is retained for
the entry of such further orders as the Commission may deem neces~
sm'

DONE at Parmington, New Mexico, on the day and year herein-
above designated.

STATE OF NEW MEXICO
, OIL CONBERVATIOR COMMISSION

S/

EDWIH L. MECHEM, Chairman

L / ,f"'- /.
A. L. PORTER, Jx., Member & Secretary

ix/




EXHIBIT

Adobe Qil Company
1223 Petroleum Life Building
Midland, Texzas

Amerada Petroleum Corporation
Drawer 601
Durango, Colorado

Arizona Explorations, Inc.
417 tleadows Building
Dallas, Texas

Aspen Crude Parchasing Co.
P. C. Box 2060
Farwington, New Mexico

Aglantic Refining Co,
Petroleum Club Bullding
Denver, Colorado

Bayview Oil Corporation
Benson-Montin-Greer

58 Petroleum Center Bldg.
Farmington, New Mexico
Blackwood & Nichols Co.
M, J. Brannon, Ir.

P. O. Box 1728
Farmington, New lMexico

!'Bﬂ

Elliott Production Co.
Bert Flelds

Frontier Refining Company
4040 East Louisieana
Denver, Colorado

Greenbriar Cil Company
19 La Plata Place
Durango, Colorado

Gulf 0il Corporation
P. 0. Box 2097
Denver, Colorado

¥W. H. Hudson

¢/o J. B. Avart

1126 Mercantile Bldg.
Dallas, Texas

International 0il Corporation
512 East 2nd Street
Salt Lake City, Utah

Kern County Land Co.
304 Korber Bullding
Albugquerque, New Mexico

Kingswood 0il Company
1700 Broadway
Denver 2, Colorado

British American 0il Producing Co.

P, 0GC. Box 180
Denver, Colorado

Alex K. Campbell

Caulkins 0il Company
1130 First National Bank Bldg.
Denver, Colorado

Congress 011 Company

Delhi-Taylor 0Oll Corporation
Fidelity Union Tower Bldg.
Dallas, Texas

Stella Dysart
220 Simms Bullding
Albuguerque, New Mexico

El Paso Naturel Gas Co.
P- 0. Box 1492
El Paso, Texas

Bl Paso Natural Gas Products Co.

P. C. Box 1161
El Paso, Texas

Kay Kimball
P, 0. Box 1540
Fort Worth, Texas

La Plata Gathering System

Montosanto Chemical Co.
Denver Club Bullding
Denver, Colorado

Northwest Production Corp.
520 Simms Building
Albuquerque, NNew Mexico

Cccidental Petroleum Corp.
5000 Stockdale Highway
Bakersfield, California

Ohio Cil Company
F. O. Box 159
Casper, Wyoming

Pan-American Petroleum Corp.
P, 0. Box 40
Casper, Wyoming

Pionear Production Co.




KELLAHIN axD FOox
ATTORNEYS AT LAW

JASON W. KELLAHIN 54/ EAST SAN FRANCISCO STREET TELEPHONES
ROBERT E.FOX POST OFFICE BOX 1713 c83-9396

S82-29
SANTA FE, NEW MEXICO ol

August 14, 1962

0il Conservation Commission
0of New Mexico

P. 0. Box 871

Santa Fe, New Mexico

Re: Case No. 2504, Application
of Consolidated 0il & Gas,
Inc., for an Order Amending
Order No. R=1670-C, changing
the allocation formula for
the Basin-Dakota Gas Pool.

Gentlemen:

Applicant in the above-captioned case, in conformity
with the provisions of Sec. 65-3-7, New Mexico Statutes,
Annotated, 1953 Compilation, and Rule 1211 of the
Commission's Rules and Regulations, requests issuance

of subpoenas to the persons and in the form attached
hereto, and directing the appearance of witnesses and the
production of the books, papers and documents listed.

Yours very truly,

TED P. STOCKMAR
JASON W. KELLAHIN

By Yoag~ WO H\.LZZ‘/K_,

torneys for Consolidated
1l & Gas, Inc.

jwk::mas
enclosure
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==Y WESTERN UNION e
This is a fast message . DL=DayLetter ~

unless its deferred char- NL=Night Letter

acter is indicated by the T E LE G R A M _ 1201 (4-60) LT International
proper symbol. \ Letter Telegram J
W. P. MARSHALL, presiDE
The filing time shown in the date line on domestic telegrams is LOCAL TIME at point of origin. Time of receipt is LOCAL TIME at point of destination
T | Lo :
LAGZZ SSA195 Yoe NOV 12 P 2 00

L FRAO55 PD=FARMINGTON NMEX 12 150P MST=
:A L PORTERs NEW MEXICO OlL CONSERVATION COMMISSION=
b ‘{ SANTA FE NMEX=

RE CASE NO 2504 THIS IS TO INFORM YOU THAT MR FRANK
RENARD I's AUTHORIZED TO FURNISH THE DATA AS ORDERED
CONCERNING BASIN DAKOTA WELLS THAT HAVE BEEN CORED BY
BRITISH AMERICAN OIL PRODUCING CO= . .- . -

BRITISH AMERLCAN OIL PRODUCING CO THGMAS ) HGGAN.ww

THE COMPANY WILL APPRECIATE SUGGESTIONS FRQM ITS PATRONS CONCERNING ITS SERVICE



AZTE¢C QOIL & ¢AS COMPANY

920 MERCANTILE SECURITIES BLDG.
DALLAS 1, TEXAS

'LAND DEPARTMENT October 29, 1962

H. L. SNIDER, JR., MANAGER
KENNETH A. SWANSON, ATTORNEY
GORDON E. COE, ATTORNEY

AIR MATL

New Mexico 0il Conservation Commission
P. 0. Box 871
Santa Fe, New Mexico

Attention: Mr. James M. Durrett, Jr.
Re: NMOCC Case No. 2504 Rehearing
Gentlemen:

Receipt is acknowledged of a copy of the Commission's ruling
with respect to the Motions to Quash Supoenas Duces Tecum.

As required by ordering paragraph (2), Mr. L. M. Stevens will
appear before the Commission at 9:00 a.m. on December 19, 1962
and will there "produce all core analysis reports and all electric
and radioactivity logs concerning any and all wells that have been
cored in the Basin-Dakota Pool" by Aztec 0il & Gas Company.

Mr. Stevens has been given custody and control of such logs
and reports for such purpose; therefore, Aztec 0il & Gas Company
does not plan to argue that some party other than Mr. Stevens
actually has custody and control of this data at the November 14,
1962 hearing.

Yours very truly,

a2, G . Qwosmusn

KAS/et

cc: Mr. Jason Kellahin
Attorney at Law
P. 0. Box 1713
Santa Fe, New Mexico



BEFORE THE OIL CONSERVATION COMMISSION
OF THE STATE OF NEW MEXICO
CASE NO. 2504

MOTION TO QUASH SUBPOENA DUCES TECUM

Comes now George Eaton, hcreinaftgr referred to as
"Respondent', on whom subpoena duces tecum in the above
entitled and numbered cause was served on Sepfenber 10,
1962, and moves the Commission to quash said subpoena and
discharge him from obligation to respond thereto, and as
grounds therefor states:

1. That said subpoena duces tecum was issued without
authority of the Oil Conservation Commission and is invalid
and void in that as signed and iSsued by the Commission it
was not directed to Respondent, or to any other person, and
specified no documents to be produced; that its subsequent
completion and service by, or on behalf of, Petitioner in
this case does not constitute a valid exercise of the power
of the Commission.

2. That said subpoena was served on Respondent on Sep-
tember 10, 1962 and that it is unreasonable, arbitrary and
oppressive, in requiring Respondent to produce in Santa Fe
on September 13, 1962 the mass of material specified by said
subpoena.

3. That the reports, determinations and tabulations
therein specified contain information of the highest comnfi .
_dential character constituting exercise of judgment anér 7

opinion on the part of various employees of Pan A-ericii;;f




Petroleum Corporation, in addition to Respondent. That
said material was prepared for the confidential use of Pan
American Petroleum Corporporation and is not made available
to third parties.

4. That said subpoena is so vague, general and all
inclusive that it constitutes a '"fishing expedition' by
which Petitioner, in violation of constitutional safeguards,
seeks to acquire instruments and material the existence of
which is not specified or known.

5. That said subpoena fails to specify or identify any
particular instrument or instruments to be produced in response
thereto and therefore violates the constitutional prohibition
against unreasonable searches and seizures, and is invalid.

6. That portions of the information included in the
broad and all inclusive terms of said subpoena are the prop-
erty of third persons, or the product of computations made
by them, or on-their behalf, and Respondent has no authority
to prcduce them and would be in violation of express or im-
plied prohibitions if required to do so. |

7. That said subpoena is otherwise violative of the
constitutional rights of Pan American Petroleum Corporation
by whom Respondent is employed.

WHEREFORE, Respondent prays that the subpoena duces
tecum served on him on September 10, 1962 in this cause be
quashed and that Respondent be discharged from any ébliga-
tion to respond thereto and that Respondent have such

further relief as the Commission considers appropriate.

L
g_.éZdi 524 é é;‘ éé;/
Atwood & Malone spondent

P. Oo Box 700
Roswetf? New Mexico

L e \
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COUWNTIZe, New TuXlCO.

MOTTION O QUssH CUBPOmNA DUCES TiCUM

Comes now ITBCO PLTRCL#HUM COHP., by ite attorney,
W. A. keleher, and raspectfully moves tihe Commission to quash
the Subposna Duces Tecum heretofore served upon Frank D. Gorham,

and respectfully shows to the Commiscsion:

1. That at the hearing in taking testimony in this
cause, Corsolidated 0il & Gasg, Inc., which requested the issuance
of such subpoena, had ample opportunity to examine the reports
placed in evidence by Pubco and to cross-examine the witnesses

who identified such exhibits.

2. That all reports have been filedwith the
Commission and are available and have been available to

Consolidated since the time of filing.

3. That the subpoena is general in terms and not
specific, and in substance and effect i8 nothing more than a

“fishing expedition”.

4, That the matters and things referred to in the
item described in the subpoena have been fully submitted and

presented to the Commission at the hearing, snd the Commigsion

ILLEGIBLE
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should not now give Consolidated an opportunity to re-try its
case in an sttempt to cure any defects or omissions which could

have been avoided by the exercise of reasonable diligence.

Dated September 12, 1962.
Respectfully submitted,

PUBCO PETROLEUM CORP.

&Q( Yoy Ry

First National Baank Building
Albuquerque, New Mexico

By




MOTION TO QUASH SUBPOE§A 

i P .

BEFCRE THE OTL CONSERVATION COMMISSION
OF THE STATE OF NEW MEXICO

CASE NO. 2504

Now comes EL PASO NATURAL GAS COMPANY, a
rDelaware corporation with license to do business in the
State of New Mexico, hereinafter called "El Paso," and
filez this Motion to Quash Subpoena duces tecum in Case

No. 2504 aznd 1n support thereof alleges and states:

I
El Pasc iz one of the interested barties.in
Case No. 2504, an application of Corisolidated Oil and
Gas, Inc. for an order of this Commission to change the

allocation formula for the Basin-Dakota Gas Pool.

IT

On August 14, 1962, this Commission caused a
subpoena duces tecum to be served on David H. Rainey, an "
employee of El Paso, commanding him, among other things,
to bring and produce at the hearing on sald case in
Santa Fe, New Mexico, September 13, 1962:

"Any reports, determinations or tabulations

of initial and subsequent reserve calcula-

tions made by or 1n the possession of El Paso

Natural CGas Company concerning recoverable

gas reserves 1n the Basin-Dakota Gas Pool not

included in the elght data sheets subpoenaed

above."

IIT
The reports, determinations and tabulations’.
called for in said subpoena duces tecum have been accu-

mulated over a perlod of several yearg and constitute




:ﬁ_eXCess of five hundred pouﬁds;

Transportation of these repof E,}déFErminae

fons and tabulatlons from Bl Faso, Tekéé'ﬁ0~santa Fe,

New Mexlco and return would constitute an unnecessary

nd expensive interference with E1l Paso's business
éperations. '
v

Said reports, determinations and tabulations

§5ntain some 1ltems which are the property of other

;P?rties, are confidential in nature, relating to the

properties of such other parties. To require produc-

%tion of all such material instead of specifying and ‘v 

ifdentifying documents and papers which are easilyrdisa:

re shownft@ :

#

’;tinguished and clearly descrilbed and which a

be relevant, 1s violative of the constitutional'prohi~ -

_ bition of unreasonable searches and selzures.

v

Said subpoena duces tecum is opﬁfessive and

nable and should be quashed.
VI

- unreaso

In the event any subpoena lssue to E1 Paso

the party or parties on whose behalf 1t was issuéd

should be required to speclfy and describe the particula

reports, determinations or tabulations required.

WHEREFORE, El1 Paso hereby moves the Commisslion

that sald subpoena duces tecum be quashed or that the

Commission issue an order to provide for the above

described alternative.



B : © BsFORE THE OIL CONSERVATEON €OMMISSION -
'LLEG l BLE - OF THE STATE OF NiW HEXICO

* % % ¥ ¥

AFPLICATION OF CONSOLIDATLD OIL & GAS, INC.

FOR AN AMENDM,NT OF ORDzR NO. R-1670-C, CASE No. 2504
CHANGING THg ALLOCATION FORNULA FOR THZ Order No. R-2259-4

BASIN-DAKOTA GAS POCL, SAN JUAN, REO ARRIBA
AND SANDCVAL COUNTIeS, Nhw MEXICH,

MOTION TO VACATS ORDAR NO.R2259-A

Comes now Marathon il Commany (formerly known az The Ohio 0il Company),
having heretofore appeared herein and now anrearing herein in opposition to
‘the above cantioned application of Consolidate il & Gas, Inc. (hereinafter
calle”? Uonsolidated), and rosnectfuily moves this Commission to vacate its
Order ho. 2=2259-4, dated July 7, 1942, pranting Consolidated's netition for
rehearinc herein, and in suonort of this mwotion states and alleges that:

1.

Consolidated apneared at the hearing in 3ctobef, 1960 in opposition to
the allocation formula then pronosed and later adooted by this Commission in
its Order No. R-1670-C on November L, 1960 effective Februvary 1, 196l. Con-
sdlidated offered no evidence »r testimony in suonort of its onposition. It
did not unon the entry of the order or uson the effective date thereof or
within the statvtory oseriod thereafter or within any reasonable time seek a
rehearing of this Zommission or a court review of said order. Since the
entry and effective date of sgaid order 2 great mumber of Basin-Dakota pas
wells have been drilled in the Rasin~Dakota mool and nrocduced under sgaid order.

I1.

Consolidated on February 23, 1962 filed its annlication herein gnecif-
ically remuesting thig Commission to adont s special formvla "pertaining to
the Basin Dakota gas pool, realiinz ss {rllows:

"The nool allowable remaining each month after deducting the total
allowable ascigrned to marsinal wells shall be allocated among the
non-rarginal welils entitlie? to an allswable in the following manner:
"l. Forty nercent (LO%Z) of the nool sllowable remaining to be alloc-
ated to non-rarginal wells shall be allocated arong such wells in the

nroportion that each wellts '4AD Factor' bears to the total 'AD Factor!
for all non-marginal wd ls in the nool.

= -y

"2, Sixty nercent (603) of the pool allowable remalning to be
allocated to non-marginal wells shall be allocated among such

- . wells in the nromartion that each well's acreage factor bears
to the total acreage factor for o1l non-marginal wolls in the pool."
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After nroper notice was given setting tne aoplication for he~ting,
this Commis=ion did hold a full heari ng thereon in Santa Fe, New kexico
commencing Aoril 13, 1962. 3aid hearing continued without interruption
for several days and nights and was o ncluded on April 21, 1962. At said
hearing Consolidated (and those joining in or sunnorting the anplication)
failed to prove the allegations of the adplication and failed to discdharge
the burien ~f vroof in the nresentation of anplicant's -exhibits and testimony
offered “n snonort of the ann’ication., They were afforded every oovortunity
to do so. Those parties apnearing in onposition to the aoplication »nresented
Exhibits an? testimony sunporting COrder No. 2-1670-C and opposing the awplic-
ation; the’r exhibits and witncsses were then svallable for cbmpletc cross-
examination Ly anvone at the hearing and were trerouvghly cross—exarined by
‘Consolilated and those joinine~ with it.

Iv.

This Jomrission, as stated in its order no. R-2259 of July 7, 1962,

"having concidered the testimony »nresented and the exhibits received zt said

hearing, and being fully advised in the nrerises,

FINDS:
"{?) Trat by Orier Ho. R-1670-C, emntered in Case No. 2095 effective
February 1, 1961, the DPacin-Dakota G2c Pnol was created and ororated

wnder an allocation formula based on seventy-five (75) percent acrease
times deliverability nlurs twenty-five (25) percent acreage. ® and # *

"(l) That the evidence presented at tle hearing of this case concern-
inr recoveranle ras reserves in the cniject pool ig insufficient to
Justify an chanp in the nresent allocatiorn forvnla.™ and then concluded

IT IS THERLPORE O0LRID:

"(1) That the snbject anplication is hereby denied.

2y Trat jurigcdiction of this cauvse is retained for the cntry of
a ch forther orders as the Coywmission may deem necesszary.”

V.
- M June 27, 1962, Consolidated filed with the Commission a petition
for ~ . srine "on any basis agreeable to the mmmission" and therein souvght

to cornel (ag if it could) ooposition wi tnesses and varties to furnish
exnert o»inion evidence favoraldle to Consnlidated's already denied annlicatédon.
The Comvicsinn (nrior to the time trat larathon had an opoortunity to aopear

1

and object to smid metitiosn) 3id by its COrder io. R=2259-4 of July 7, 1962
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grant a rchearing in the subgect case. Consolidated's corresvondence and
subnoenas duces tecum in Comission files prove beyond question that Conm lidated
is not seekineg 2 rehearing or my newlr Mt scovered eviderce of anytling which
occurred srior to Anril 21, 19¢°. Gonsslidated (and thosc sunporting ils anp-
lication herein) tave not and cannot truthfully claim prejudice Ly reason of

not havd ne 2 fH11 and complete hearing on ibs aonlication. Consolidated has

not allered,or nroven that anyv cometent evidence it neow seeks in this so-
i

H

called rerearing counld not, with the exercise of reasgnable qiligence, have
been obtained prior to Anril 21, 19262 or elicited from witnesges and parties
on cross-examination é£ the kenring concluded on that date. ‘

VI.

Consolicdated, by its asnlieation herein, has expressly recognized (and
is estoovoed in this case from nuest nning) deliverability and acreage as aop-
rooriste a3l nrorer jtems in the allocaticn formula adopted hovember L, 1960.

VII.

Congnlidate” has failed:

1, to teue tirely action in esnnection with Order Eo. R-1670-C zand is

3 ~

cmilty of lacthes;

b. to ghow in snyort of its a-olicatisn hersin (1) the amount of
recoverable gas vnder eack nrodvcer's tract, (2) the total arount
of racoverabie gas in the vaol, (3) the orsnortion that (1, bears
tn (2): and () what nortion of tre srrived at orodortion c¢an be
recovered without wacte; and (5) just how under suct deternminations
the correlative ri-hts of sradvocerts will be better orotected than
under the nresent forrniag

c. to snstain tre burden of orool by failing to orezent sufficient
cvidaqze to justify the Commiscion in making any chenze in Grder
Kn, R=1670-C3 .

4. in ite endeavor i Aiscredit an ycosition exhibit or witness
ar tn mar fts csse therefrar .

Coroolizdated is nn doubt saocvnintc? «ith its Tuilvres and in Comrission
Orders 1n. R=1E70=C and o, %=22090 bnt ite failnras -nd diasanorintrents are not
legally or eanitably <nfici~ it to warrant eibler (1) toe sranting of a rehearing
or (2) amy furtrer nroceedings wnder Order Ho. R=-22579-i. To permit Consolidated
to procecs nnder suer order (at great exoense and inconvenience to those ennosing
it) to "re-tagh " and "re-hash” and Yre-rash" a valid order of this Commission
‘entered 27ter a1 full hearing near.y two vears ago) and sustained only a few
weeks 2o (<Tter anntrer full hearing) would be unconscionable, inequitable
and tighly irrerular tending to violste orferly nroceedure and due vrocess of

law. Consolidated has had its'day in courtt.
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WHERZFORe, Marathon 011 Comvany resnectfmily requests that Orcer

No, R-225%9-4, dated July 7, 1962, be in 211 things set aside, vacated

and heli for naught.

Resnectfully submitted this 13th day of 3epterber, 1962.

MARATKON OLL COMPANY &

/(JN

BY ((."{.{‘_(eu. C_CMLL&%\>
'N. Hume cverett, Attorney
Suite 50b Gonsol1dated Royalty Bldg
P. 0. Box 636
Casner, wWyoming.
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