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IN THE SUPREME COURT OF THE STATE OF NEW MEXICO

Wednesday, March 6,

NO. 9821

MICHAZEL P. GRACE II and
CORINNE GRACE,

Petitioners-Appellants,

vs.

OIL CONSERVATION COMMISSION
OF NEW MEXICO,

Respondent-Appellee,
and

CITIES SERVICE OIL COMPANY
and the CITY OF CARLSBAD,

Intervenors.

Eddy County

This matter coming on for consideration by the Court upon

motion of City of Mesa, Arizona to file amicus curiae brief in

Il the above entitled cause, and the Court having considered said

motion and being sufficiently advised in the premises;

IT IS ORDERED that motion of City of Mesa, Arizona to file

amicus curiae brief in the above entitled cause be and the same

is hereby denied.

Ajzizj:/ A True Copy

Clerk of the Supreme C
| h X ourt
'of the State of New Mexico




GOORS, SINGER & BROULLIRE

Attorneys and Counselors at Law
HeENRY G. COORS, I¥ SUILTE OO
RoOBERT N. SINGER
PeTeER J. BROULLIRE TIT

TELEPHONE 243-3547

AMERICAN BANK OF COMMERCE BulLDING AREA CoODE 505

200 LoMas BOULEVARD, N.W.
ROBERT H. BORKENHAGEN ALBUQUERQUE, NEW MEXICO 87102

March 5, 1974

William F. Carr
0il Conservation Commission
Santa Fe, New Mexico 87501
Re: No. 9821 (District Court File No. 28181

Dear Mr. Carr:

Enclosed herewith please find a copy of a motion
in connection with the above captioned matter.

Sinegrely,

Robert H. Borkenhagen
tap
Enclosures

cc: Marchiondo and Berry, Losie and Carson, Callahan
and Fox (w/enclso.)



IN THE SUPREME COURT OF THE STATE OF NEW MEXICO

MICHAEL P. GRACE, II, and
CORRINE GRACE,

Petitioners~Appellants,

-vs - No. 9821 (District Court
File No. 28181)
THE OIL CONSERVATION COMMISSION OF
NEW MEXICO, and CITIES SERVICE OIL
COMPANY, and THE CITY OF CARLSBAD,
NEW MEXICO,

Intervener-Appellees.
THE ALBUQUERQUE CONSUMER FEDERATION
and THE NEW MEXZCO GASOLINE RETAILERS
ASSOCIATION,

Amicus Curiae

MOTTON

Comes now the ALBUQUIRQUE CONSUMER FEDERATION, and
THE NEW MEXICO GASOLINE RETAILERS through their attorneys,
Coors, Singer & Broullire, and would petition this Court
for an order allowing them to present oral argument throucgh
their attorney when this matter comes before this Court for
oral argument on the appeal herein, and as grounds therefore
would show the Court the following:

That AMICTI have filed a brief herein and feel that
oral arcument in support of said brief would more fully
explain Amici's position as well as be beneficial to this

Court in the develoopment of the issues surrounding this

controversy.
COORS, SINGER & BROULLIRE
ROBERT H. BORKENHAGEN

I hereby certify Suite 1100

that a true copy American Bank of Commerce

of the forequing 200 Lomas NW

was mailed to Albuguercue, New Mexico 87102

all oppOsing counsel
0f record this 5% day

of NMwareda , 1974.
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[1-4] It is the rule that the district’

court may not, on appeal, substitute its
judgment for that of the administrative
body, but is restricted to considering@heth-

‘er, as a matter of law, the administrative
‘body acted fraudulently, arbitrarily, or ca-

priciously, whether the administrative order

is_substantially supported by evidence, and

whether the action of the administrative
body was within the general scope of its au-

i Seidenberg v. New Mexico Board
of Medical Examiners, 80 N.M. 135, 452 P.
2d 469 (1969); Llano, Inc. v. Southern

Union Gas Company, 75 N.M. 7, 39 P.2d
646 (1964). BRSSP

“Thi . iewing the
district court’s judgment, must, in the first

instance, make the same revicw of the State
Police Board’s action as did the district

Lt _Reynolds v. Wiggins, 74 N.M. 670,
397 P.2d 469 (1964).
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Johnson v. Sanchez, 1960, 67 N.M. 41, 351
P.2d 449, and the cases cited therein. In-

sofar as § 65-3-22(b), supra, purports to

gllow the district court, on appeal from

the commission, to consider new evidence,

to_base its decision on the preponderance

of the evidence or to modify the orders

of the commission, it is void as an uncon-

stitutional delegation of power, contraven-

exico Con-

stitutiog. In\Johnson v. Sanchez) supra,
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See, @alifomia Co. v. State Oil & Ggs

“Foard, }946, 200 Miss. 824, 27 So.2d 542, 28

02d 120, which struck down a Mississippt

statutory provision, insofar as it provided

for a “trial de novo.” A statement in the

specially concurring opinion is especially

pertinent:

<The essential nature of such a re-
view is such that it must be of what

the Board had before it at the time it

made its order. It would be an incon-

gruity as remarkable to permit another

and different record to be made up on

appeal to the circuit court as it would

be to allow another and a different rec-

ord to be presented to this Court on an

appeal to it. {The question is, and must

be, what did the Oil and Gas Board
have before itSnd all this the majority

opinion has wEll and sufficiently point-

ed out.” s
R o

See, also(City of Meridian v. David

1951, 211 Miss. 633, 53 S0.2d 48; Borreson
v. Department of Public Welfare, 1938, 368

111. 425, 14 N.E.2d 485; and Household Fi-
nance Corp. v. State, 1952, 40 Wash.2d 451,

244 P.2d 260.

In the instant case, it is apparent that

the trial court’s decision to allow the addi-

tional testimony was in an effort to deter-
mine whether the commission had exceeded

its delegated authority and, in effect, de-
termined ownership of property. Such tes-

timony, outside the record of that received
by the commission, was not pn and

ditionally the over-all effect of allowing the
same was to show the practical result of the

workings of the formula, which were mat-
ters that were within the jurisdiction of the

commission and not such as would warrant
the court in substituting its judgment for

that of the commission. The admission of

testimony, relating to the conditions subse-
quent to the issuance of the order, has the

net effect of negativing or minimizing the
factual situation as it existed before the

commission. Thus, instead of judicially
passing upon the action of the commission,

the court is also considering facts which did
not even exist at the time of the original

hearing. In doing so, the court must of ne-
cessity substitute its judgment on the merits

for that of the commission, and this is not
‘within its province.
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Rule 9

each request. Statement of the grounds urged in support of claimed
error must be set forth in the argument and not in the statement of
proceedings.

(5) If any ruling or action by the trial court is complained of
other than those above specified, a concise statement or summary of
each of such ruling or action, with transcript references and a paren-
thetical note indicating the appropriate numbered point in the argu-
ment.

(n) Form and Order of Answer Brief. The form and order of
treatment in the answer brief shall be substantially as follows:

(1) Index and table of authorities.

(2) If, and only if, deemed necessary, an independent state-
ment of the case conforming to the requirements of Rule 9(1).

(3) If, and only if, deemed necessary, a supplementary or
independent statement of proceedings. Detailed objections to the state-
ment of proceedings in the brief in chief are not contemplated and will
not be entertained.

(4) A separate argument i response to each point argued by
appellant. This portion of the brief shall not exceed thirty-five type-
written pages unless leave of court is obtained.

(5) Argument and authorities in support of points, if any,
relied on under Rule 3(b).

(o) Reply Brief. Reply briefs shall be directed only to new
arguments or authorities presented in the answer brief and shall not
exceed fifteen typewritten pages unless leave of court is obtained.

(p) Reference in Briefs to Parties. Counsel will be expected in
their briefs and oral arguments to keep to a minimum references to
parties by such designations as “appellant” and “appellee.” It pro-
motes clarity to use the designations used in the lower court or in the
agency proceedings, or the actual names of parties, or descriptive terms
such as “the employee,” “the injured person,” “the taxpayer,” or the
like.

(9) _Amicus Curige Briefsy A brief of an amicus curiae may be
filed only'if accompanied by writien consent of all parties?hy Jeave
of rante tion ordat the request of the court, except that
consent or leave shall not be required when the brief is presented by
the United States or an officer or agency thereof, or by the State of
New Mexico or an officer or agency thereof. The brief may be con-

” <

ditionally filed with the motion for leave. A_motion for leave shall

19




Rule 9

identify the interest of the applicant and.shall state the reasons why
a2 brief of an amicus curiae is desirable.Wgﬂ
parties otherwise consent, an amicus curiae shall file its brief within
the time allowed the party whose position the amicus brief will support
unless the court for cause shown grants an extension of time, in which
event it shall specify within what period an opposing party may file
a_responsive brief. ;A motion of an amicus curiae to participate in
the oral argument will be granted only for extraordinary reasons.




February 26, 1974

MEMORANDUM

®S

TO THE HONORABLE CHIEF JUSTICE

AND JUSTICES OF THE SUPREME COURT

From the Clerk:

No. 9821 - Appeal from District Court Eddy County

Michael P. Grace, II, and
Corrine Grace,

Petitioners-Appellants,

vVs.

01l Conservation Commission of
New Mexico,

Respondent-Appellee,

and

Citles Service 0il Company and
City of Carlsbad, New Mexico,

Intervenors.

This matter will be heard on the motion of City of Mesa,
Arizona, for leave to file brief of Amicus Curiae on
Wednesday, March 6, 1974 at the hour of 9:00 o'clock A.M.

in the Supreme Court Hearing Room.

Marchiondo & Berry
P.0. Box 568
Albuquerque, N.M. 87103

John Otto
45 W. Jefferson
Phoenix, Arizona 85003

Robert Borkenhagen

1100 American Bank of
Commerce Bldg.

200 Lomas NW

Albuquerque, N. M. 87102

Losee & Carson
P.0. Drawer 239
Artesia, N.M. 88210

Jason Kellahin
P.0. Box 1769
Santa Fe, N. M. 87501

William F. Carr

Special Asst. Attorney General
0il Conservation Commission
State Land Office Building
Santa Fe, N. M. 87501
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IN THE SUPREME COURT OF THE STATE OF NEW MEXICO

*

MICHAEL P. GRACE, ITI, and
CORRINE GRACE, IR

Petitioners-Appellants, ' Co
e

/"uv‘.z a
vs.

OIL CONSERVATION COMMISSION OF
NEW MEXICO,

Respondent—-Appellee,

and : No. 9821
(District Court
CITIES SERVICE OIL COMPANY and File No. 28181)

CITY OF CARLSBAD, NEW MEXICO,

Intervenors.

MOTION FOR LEAVE TO FILE BRIEF OF AMICUS
CURIAE ON BEHALF OF THE CITY OF MESA, ARIZONA

The City of Mesa, Arizona, through MALCOLM L, SHANNON, JR.,
of the law firm of Kool, Kool, Bloomfield, Eaves & Mayfield, does
hereby respectfully move this court for an Ex Parte Order allowing

it to file a brief as Amicus curiae and for permission to present
RN

shorE‘oral argument at the hearing of the above captioned matte€>

The City of Mesa's brief will be‘limited to the basic

issues surrounding the il conservation commission of New Mexico's
and the District Court of Eddy'County's-findings (1) that the
combined capacity of wells in the South Carlsbad-Morrow Gas Pool
is in excess of the capacity of the combined gas transportation
facilities connected to the wells in the pool and (2) that gas
was being taken from some wells in excess of market demand.

As defined in New Mexico Statutes Annotated Sec. 65—3—3(E),

"reasonable market demand" is "...the demand for natural gas for




KOOL, KOOL & BLOOMFIELD
ATTORNEYS AT LAW

ALBUQUERQUE, NEW MEXICO 834+8%
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reasonable current requirements, for current consumption and for

use within or outside the state, together with the demand for

such amounts as are necessary for building up or maintaining
reasonable storage reserved of natural gas or products thereof, or
both such natural'gas and.products." (emphasis added)

The City of Mesa is a municipality incorporated under the
laws of the State of Arizona. Mesa's utilities, electric, natural
gas and water are municipally owned. El1 Paso Natural Gas Company
is the sole supplier of natural gas to the City of Mesa. E1l Paso
purchases natural gas from the Carlsbad-Morrow Gas Pool. Portions
of such gas are transpérted to supply the City of Mesa's needs.

El Paso has notified the City of Mesa of_thé projected estimate

of natural gas that El Paso will be able to supply. The estimated
supply falls short of the City of Mesa's estimated consumption.

El Paso's pipelines are presently not operating at full capacity
because sufficient natural gas is not available for purchase and
transportation.

The City of Mesa is gravely concerned over the decisions of
the 0il Conservation Commission of New Mexico and the District
Court of Eddy County, part of which decisions are apparently based .
on the assumption that production from the Carlsbad-Morrow Gaé
Pool is in exéess of reasonable market demand. Such assumption or |
finding appears not to be accurate. These decisions, which
directly affect the critical needs of the citizens oﬁ both the

states of Arizona and New Mexico should be based upon correct

facts regarding the existence of reasonable market demand.

-2
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For the foregoing reasons, the City of Mesa respectfully

requests that this motion be granted.

KOOL, KOOL, BLOOMFIELD,

EAVES & MAYFIELD
Attorneys for the City of Mesa
1516 san Pedro, NLE.
Albuquerque, New Mexico 87110

2
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IN THE SUPREME COURT OF THE STATE OF NEW MEXICO
Friday, December 28, 1973
NO. 9821

MICHAEL P. GRACE II and
CORINNE GRACE,

Petitioners-Appellants,
vS. Eddy County

OIL CONSERVATION COMMISSION
OF NEW MEXICO /

Respondent-Appellee,
and

CITIES SERVICE OIL COMPANY
and the CITY OF CARLSBAD,

Intervenors.

This matter coming on for consideration by the Court upon
motion of City of Mesa, Arizona to appear as amicus curiae on
petition for stay of judgment; and the Court having‘considered said
motion and being sufficiently advised in the premises;

IT IS ORDERED that motion to appear as amicus curiae on petitit

for stay of judgment be and the same is hereby denied.

of the State of New Mexico




