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( _NOTICE OF SETTING OF CAY _

Plaintiff
No. 28482 & 28483

VS.

New Mexico 0il Conservation Commission

TO: Montgomery, Federici, Andrews, Hannahs & Morris .
William F. Carr, Special Assistant Attorney General /

_ Hearings on Motions
You are hereby notified that the above entitled case has been set forzrial at Carlsbad, New

Mexico, on the 12th day of June, 1973

at  9:30 __oclock_ A. M.

FRANCES M. WILCOX

CLERK OF THE DISTRICT CQURT

Mailed: May 30, 1973



D. D. ARCHER
‘BISTRICT JUDGE
P.O.8ox 28
CARLSBAD, HNEw MEXICO
88220

June 25, 1973

[’L.,_.,., JUUU———

O

Mr. Richard S. Morris
Attorney at Law
P, O. Box 2307

Santa Fe, New Mexico 87501

Mr. William F. Carr

Special Assistant Attorney General
P. 0. Box 2088

Santa Fe, New Mexico 87501

Mr, William J. Cooley
Attorney at Law

152 Petroleum Center Building”
Farmington, New Mexico 87401

Gentlemen:

Re: David Fasken vs. 0il Conservation Commission
Eddy County Nos. 28482 and 28483

I have set the above matters for hearing at 9:30 A.M.,
August 1, 1973, in the District Courtroom in the Eddy
County Courthouse, Carlsbad, New Mexico.

Very truly yours,

/@O’/@:w@/

D. D. Archerx
DDA/mg



OIL CONSERVATION COMMISSION
P. O. BOX 2088
SANTA FE, NEW MEXICO 87501

June 4, 1973

The ilonorable . ). Archer
sistrict Judge
County Court llouse
Carlshad, Xew Haxico &3dsc
ke: David Pasken vs. hHew Kexico
04l Conservation Commission,
Eddy County Caus¢ <08.
23482 and 28433
Deaxr Judge Archer:
“his letter will confirm cur telephone conversation
of Hay 31, 1973, ir which I informsd you thac it is
impossible for rw tO argus the notions in the above-
captioned cases on June 12, 1.73.
I have contacted Mr. Hichard £. Horris, Aitoraey
for David Pasken, and informed Liw of tuis problei. [
has wo odjection to vacating ths settiig and resclidiay

as soon as possivie after June lith.

vary tguly yours,

WILLIAY F. CARR
Special Assistant Attornay oaneral
0il Conservation Coumission

WrC/dr
cc: Mr. Richard §. Marris

Mr. ¥Wa. J. Cooley
Mrs, Frances 1. Wilcox



I. R. TRUJILLO

MEMBER

, OI1L CONSERVATION COMMISSION CHAIRMAN
oo ART STATE OF NEW MEXICO LAND CONNISSIONER
VTS P. 0. BOX 2088 - SANTA FE - AR

87501 )
STATE GEOLOGIST

A.L.PORTER, JR.

May 29, 1973 SECRETARY - DIRECTOR

The Honorable D. D. Archer
District Judge

County Court House
Carlsbad, New Mexico 88220

Re: David Fasken vs. New Mexico 0il
Conservation Commission, Eddy
County Cause Nos. 28482 and
28483

Dear Judge Archer:

We have filed motions for Summary Judgment in the above-
captioned cases.

On April 12, 1973, Richard S. Morris, attorney for
David Fasken, also filed motions for Summary Judgment
in these cases.

We would appreciate your setting Respondent's motions
for hearing on the same day as those of Petitioner. I
estimate our motions will require about two hours addi-

tional time to argue.
%y truly your?, )
;

WILLIAM F. CARR
Special Assistant Attorney General
0il Conservation Commission

WFC/d4dr

cc: Mr. Richard Morris
Mr. William J. Cooley
Mrs. Frances Wilcox



1A 9 CcONS VAT\ON coM
L O BOX 208
gANTA FE, NEW gXICO g7501
vay 29+ 1973
TS - Frances H. WwilcoxX
clerk
Diat.ri. ourt of the rigth
Jn&icial 'Di.st:ic
caxlsbad: Nev wexrlco
Re pavid rasksn V8. 1axico oil
conse i commi ion: BGdy
countyY use No8 28482 G
28483
ar Mxs- 411cOo¥
1 trausmit mxrewi.t. the oil “anServati.on comnl
aion's wotions for gumary Judqmcnt in the above”
entltled cases-
vary truly ycuts.
WILLIAM F. CA
Special gtan acrorney
ol conse i Comisai.o
wFc/ax

encls:



J.O.SETH 1383-1283)

A.K. MONTGOMEIRY
wM. R FEDERICI
FRANK ANDRZWS
FRED C. HANNAHS
RICHARD S. MORRIS
SUMNER G. BUELL
SETH D. MONTGOMERY
FRANK ANDREWS III

OWEN M. LOPEZ
JEFFREY R. BRANNEN
JOHN BENNETT POUND

The

[~

MONTGOMERY, FEDERICt. ANDREWS, HANNAHS & MORRIS
ATTORNEYS AND COUNSELORS AT LAW
350 EAST PALACE AVENUE
SANTA FE, NEW MEXIFO ggzj%qfl_,.,_______m._.—w«f—-:m POST OFFICE BOX 2307

;
1§ R | AREA CODE 505
N H H

$
i
! TELEPHONE 982-238756

ot

Honorable D. D. Archer

District Judge
County Court House

Carlsbad, NM

Re:

88220

David Fasken vs. New Mexico 0il Conservation
Commission, Eddy County Cause Nos. 28482 & 28483

Dear Judge Archer:

The subject cases are appeals from orders of the New Mexico
0il Conservation Commission which involve alternative appli-
cations covering the same lands and which pertain to the same
problems.

We have filed Motions for Summary Judgment in both of these
cases which we belleve to be the appropriate procedure in as
much as the District Court review is required to be on the

record made before the Commission.

We would appreciate your

setting these motions for hearing and allowing approximately

two hours for the Petitioner's argument.

Although I can not

speak for the Respondent, I would estimate it would require
at least one hour for its argument in response t¢ the motion.

Very truly yours,

/Eiiﬁéiabcf/i;:jé ‘251‘”24‘4—;

RSM:sp

5086-73-2

Enc. &

ce: Mrs. Frances Wilcox
Mr. William F. Carr

Mr. William J. Cooley
Mr. Richard S. Brooks



IN THE SUPREME COURT OF THE STATE OF NEW MEXICO

Cases to be Submitted

Tuesday
October 22,

1974
9:00 A. M.

No. 9958

David Fasken, Appellant '

<
0

0il Conservation Commission of the
State of New Mexico Appellee

e At SN A < s SN B ki P e MM

No. 9953

State of New Mexico, Appellee

VSs.

David G. Vigil, Appellant

THE CALL OF THE DOCKET FOR THE FOLLOWING CASES

COUNSEL NEED NOT BE PRESENT UNTIL THAT TIME:

No. 9838

Jimmy Lee Black, Appellant

Vs,

Board of Education of Jemez Mountain
School District No. 53, et al.,
Appelleeg

No. 9936

James H. Thompson, d/b/a J. H. Thompson
Construction Co., Appellee

VSs.
George Graham, Appellee
VSs.

E. E. Anderson, Appellant

Montgomery, Federici, Andrews,
Hannahs & Buell
Sumner G. Buell

William F. Carr, Special Asst. Atty
General '

David L. Norvell, Attorney General
George A. Morrison, Special Asst.
Attorney General

Jones, Gallegos, Snead & Wertheim
John Wentworth

WILL BE AT 1:30 O'CLOCK P.M. AND

Caton & Hynes
Byron Caton

Solomon & Roth
Charles Solomon

Shipley, Durrett, Conway & Sandenaw

Donald Brown
Paul R. Dillard




IN THE SUPREME COURT OF THE STATE OF NEW MEXICO

Cases to be Submitted

Tuesday
October 22, 1974
9:00 A. M.
No. 9958
i David Fasken, Appellant ' Montgomery, Federici, Andrews,
d Hannahs & Buell
] Sumner G. Buell
1 Vs.
i 0il Conservation Commission of the William F. Carr, Special Asst. Atty
i State of New Mexico Appellee Ceneral '
No. 9953
State of New Mexico, Appellee David L. Norvell, Attorney General
George A. Morrison, Special Asst.
Attorney General
vs.
David G. Vigil, Appellant Jones, Gallegos, Snead & Wertheim

John Wentworth

THE CALL OF THE DOCKET FOR THE FOLLOWING CASES WILL BE AT 1:30 O'CLOCK P.M. AND
COUNSEL NEED NOT BE PRESENT UNTIL THAT TIME:

No. 9838
Jimmy Lee Black, Appellant Caton & Hynes
Byron Caton
vs.
Board of Education of Jemez Mountain Solomon & Roth
School District No. 53, et al., Charles Solomon
Appelleeg
No. 9936
James H. Thompson, d/b/a J. H. Thompson Shipley, Durrett, Conway & Sandenaw

Construction Co., Appellee
vs.
George Graham, Appellee

VS.

E. E. Anderson, Appellant Donald Brown
Paul R. Dillard



IN THE SUPREME COURT OF THE STATE OF NEW MEXICO

DAVID FASKEN,
Petitioner-Appellant,
vs. No. 9958

OIL CONSERVATION COMMISSION OF
THE STATE OF NEW MEXICO,

Respondent-Appellee.

NOTICE
TO: Sumner Buell
Montgomery, Federici, Andrews,
Hannahs & Buell

350 E. Palace Avenue
Santa Fe, New Mexico 87501

NOTICE IS HEREBY GIVEN that notice has been received from
the Clerk of the Supreme Court, postmarked ;
that Respondent-Appellee's Motion for extension oé time'to file :
Answer Brief on behalf of Oil Conservation Commission of the
State of New Mexico has been granted.

This Notice is given in accordance with Rule 15 of the New

Mexico Rules of Civil Procedure.

Dated this day of May, 1974.

WILLIAM F. CARR
Special Assistant Attorney General
0il Conservation Commission

P. O. Box 2088

Santa Fe, New Mexico 87501



IN THE SUPREME COURT OF THE STATE OF NEW MEXICO

DAVID FASKEN,
Petitioner-Appellant,
vs. No. 9958

OIL CONSERVATION COMMISSION OF
THE STATE OF NEW MEXICO,

Respondent-Appellee.

MOTION

COMES NOW 0Oil Conservation Commission of The State of New

i Mexico, Respondent-Appellee, in the above styled and numbered
cause and respectfully moves the Court for a thirty-day extension
. of time, to June 30, 1974, within which to file its Answer Brief :
é in said cause, by reason of the fact that counsel will undergo ‘
., surgery on May 8, 1974, and will be out of the office most of the
% month of May making it impossible to file the Commission Answer
é Brief by May 30, 1974.

WILLIAM F. CARR, Special Assistant
Attorney General, representing the
0il Conservation Commission of the
State of New Mexico, P. O. Box 2088
Santa Fe, New Mexico 87501

. We hereby certify that we have

f mailed a copy of the foregoing

Z pleading to Sumner Buell, opposing

. counsel of record, this 7th day of

May, 1974.




POST OFFICE BOX 2307
AREA CODE BOS
TELEPHONE 9382-387¢

MONTGOMERY, FEDERICI, ANDREWS, HANNAHS & BUELL
ATTORNEYS AND COUNSELORS AT LAW
330 EAST PALACE AVENUER
SANTA FE. NEW MEXICO 87501
December 19, 1673
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CERTIFICATE OP MAILING

I hereby certify that on this day of December, 1973,

I caused 2 true and correct copy of the above and foregoing
Praeclipe to be mailed to The 0fficlal Court Reporter of the
Zighth Judicial 5istrict Court, P. 0. Zox $8, Carlsbad, lew
Mexico 58227 and to orposing counsel of record, William F.
Caryr, Speclal Assistant Attorney General for the (2w HMexico
011 Conscervation Commission, P. O. 3o0x 2088, Santa Fe, New

Maxico 87501.

/s/ SUMIER G. BYZLL




3. O. BETH (1883-1963)

A. K. MONTGOMERY
wu. FEDERICL

FRANK ANDRIWS

FRED C. HANNAHNS
SUMNIR G, BURLL,
SETH D. MONTGOMERY
FRANK ANORIWS [}
OWIN M. LOPEZI

JEFFREY R. BRANNEN
JOHN BENNETT POUND

Cnelosure as noted

(—~ (~
MONTGOMERY, FEDERICI, ANDREWS, HANNAHS & BUELL

ATTORNEYS AND COUNSELORS AT LAW
380 EAST PALACK AVENUX

SANTA FE, NEW MEXICO 87301% POST OFFICE BOX 2307

; - I
December 13, 1573 e
L COMSERYATITZH CRMM
Sunt: Fe
Mrs. Frances M. Wilcozx
Clerk of the Distriet Court
Division I
firth Judicial District
2. 2. 3o0x 93
Carlsbad, kew Mexlco 33229
Re: Pasken v. 011l Conzervation Comnission
o3, 28482 and 234283, Zddy County
D2ar iirs. Wilcox:
I am enclosing herawich our !lotics of Appeal
o the 3upreme Court of the above twe Iddy

;2r7 trualv yours,

{7/0 tr—

n

G3/jc

~ O Q

¢c: Fr. Willian Carr
Spaclal A4ssistant ifttorney General
New laxico 311 Cons2arvation Comnmission
P, O. Box 2233
Santa Fe, lew 2xico 37201
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STATE OF NEW MEXICO OiL CO&Sg‘!ViOGUHﬂ OF EDDY
anta Fe

IN THE DISTRICT COURT

DAVID FASKEN,

Petitioner,

-VS~ Cause No. 28482 and

Cause No. 28483
OIL CONSERVATION COMMISSIOM
OF THE STATE OF NEW MEXICO,

Respondent.

NOTICE OF APPEAL

Comes now David Faskesn, the Petitioner 1ln the above

entitled and numbsred 2z2.32, and acp21i3 56 thes Supreme Court
of the State of ey axico Trom ths Tinal Judgment entered in
this action
: ANDREWS,
By /3/ SUHTR G. 3UZLL

P. O. Box 2307

Santa Fe, New Mexlco 87501

Lttornays for Petitionar

SRTIPICA OF MAILING

» 24

I hersdy certifyAthat on thils g S 2-day of December, 1973,

I caused a truz2 and corraect copy of th2 above and foregoing
Notice of App=al to be mailad to oprosing counsel of record,
William F. Carr, Spacial Asslstant Attorney General for the
New ilexico 01l Consarvation Commissiosn, P. 0. Box 2088,

Santa P=, ilew Mexico 87501.

/s/ SUMNER G. 3UELL
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STATE OF MV MEXICG
CouNTY OF EO0Y

DR nuvos 973 SN
,,‘ :T?:iaa ?,’33‘“‘"— ui‘;-gusr_

iSr Cedin FRANCES ML WILCOX !

3.

; Chark Gl aive Bliring Cowgd
' IN THE DISTRICT COURT OF EDDY COUNTY %
3 STATE OF NEW MEXICO ]
DAVID FASKEN, ) !
) i
Petitioner, ) %
)
. VS. ) Cause No. 28483
] ) =
. OIL CONSERVATION COMMISSION ) ;
. OF THE STATE OF NEW MEXICO, ) i
z ] ) 3
? Respondent. ) 3
| SUMMARY JUDGMENT i
. . . :
; This matter having come before the Court upon Motions for t
{ Summary Judgment filed herein by petitioner and by respondent; f
! ]
[

:;;and the Court having considered the said Motions and arguments

A o oo

of counsel together with the Petition for Review,‘the respond-

;. ent's Answer to Petition for Review and the transcript of de

glnovo hearing held before the respondent on November 21, 1972, H
fitogether with all exhibits introduced into evidence dﬁring that i
% hea:ing, all of which have been filed with the Court in this :
?;action, finds that there are no factual issues involved, that i
;érespondent is entitled to judgment as a matter of law, and ﬁhat f
Eéthe Court should grant summary judgment in favor of respondent g
éfaffirming respondent's Order No. R-4444. -g
z IT IS THEREFORE ORDERED, ADJUDGED AND DECREED that summary ‘
z%judgment be, and it hereby is, granted in faQor of the réspond- {'
f:ent affirming respondent's Order No. R-4444. | 5
f
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- ~
L .‘
1: ‘
,
|
:, IT IS FURTHER ORDERED, ADJUDGED AND DECREED that petitioner
i -
‘i!Motion for Summary Judgment be, and the same hereby is, denied.
5 ( /‘
t /u, Qn
i DISTRICT JUDGE
| APPROVED AS TO FORM:
}MONTGOMERY FEDERICI, ANDREWS,
| HANNAHS & MORRIS -
4 /
/, P t,’fz
Attorneys foxyPetltloner ‘
. w@/ EM
. || WILLIAM F. CARR
1 SPeclal Assistant Attorney General
k i
]
2t
?.
4
é )
) [
;
-2~
{ i
f |
‘
t |
I
?
5 §
i |
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IN THE DISTRICT COURT OF EDDY COUNTY

STATE OF NEW MEXICO

DAVID PASKEN,

Petitioner,
Cause No. 28483
vs.

OIL CONSERVATION COMMISSION
OF THE S8TATE OF NEW MEXICO,

Respondent.

MOTION FOR SUMMARY JUDGMENT

Comes now the Respondent, 0il Conservation Commission of the
State of New Mexico, by its attorney, and moves the Court, pur-
suant to Rule 56(b) of the Rules of Civil Procedure for the
District Courts of the State of New Mexico, to enter Summary
Judgment in its favor as to all issues in this action, and in
support of his motion states that there are no factual issues
involved and that Respondent is entitled to judgment as a matter
of law based upon Petitioner's Petition for Review, Respondent's
Answer to Petition for Review, and the transcript of the de novo
hearing held before the Respondent, New Mexico 0il Conservation
Commission, on November 21, 1972, together with all exhibits
introduced into evidence during that hearing, all of which have
been filed in this action.

WHEREFORE, Respondent prays that the Court enter Summary
Judgment affirming Order No. R-4444 which properly denied Peti-
tioner's application which, if granted, would have jeopardized
the correlative rights of other operators in the Indian Basin-
Morrow Gas Pool.

DAVID L. NORVELL
Attorney General

Spécial Assistant Attorney General
representing the 0Oil Conservation
Commission of New Mexico, P. 0.

Box 2088, Santa Fe, New Mexico 87501




I hereby certify that on the 25th

day of May, 1973, a true and correct
copy of the foregoing Motion for

Summary Judgment was mailed to Richard

§. Morris and William J. Cooley, opposing

counsel of record.




: New Mexico 0il Conservation Commission, on November 21, 1972,

i direct the Respondent to enter a proper order superseding Order

IN THE DISTRICT COURT OF EDDY COUNTY

STATE OF NEW MEXICO

DAVID FASKEN,
Petitioner,

vs. Cause No. 28483

OIL CONSERVATION COMMISSION
OF THE STATE OF NEW MEXICO,

Respondent.

MOTION FOR SUMMARY JUDGMENT

Comes now the Petitioner, David Fasken, by his attorneys,
and moves the Court to enter Summary Judgment in his favor as to
all issues in this action, and in support of his motion states

H 7/’ !
that there are no factual issues involved and that Petitioner is

entitled to judgment as a matter of law based upon his Petition
for Review, the Respondent's Answer to Petition for Review, and

the Transcript of de novo hearing held before the Respondént,

together with all exhibits introduced into evidence during that i
hearing, all of which have been filed in this action. ;

WHEREFORE, Petitiloner prays that the Court enter Summary
Judgment setting aslde Respondent's Order No. R-4444 for the

reasons set forth in the Petition for Review and that the Court

; i
" No. R-444L4 and either exempting the Petitioner's wells from i

prorationing or establishing special allowables for the said well&

j |
. in order to prevent drainage of hydrocarbons from the Petitiloner's

lands.

MONTGOMERY, FEDERICI, ANDREWS,

HANNAHS & MORRIS
%
b y%féh:/% % %

Attorneys fo Petitioner




CERTIFICATE OF MAILING

, I hereby certify that I caused a true and correct copy of
the foregolng Motion for Summary Judgment to be mailed to
William F. Carr, Attorney for the 0il Conservation Commission of
: the State of New Mexico, P.0. Box 2088, Santa Fe, New Mexico

i 87501 and William J. Cooley, Attorney for Michael P. Grace, II
 and Corrine Grace, 152 Petroleum Center Building, Farmington,

L New Mexico 87401 on this 12 day of April, 1973.

| | | /4@//4@
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OIL CONSERVATION COMMISSION
P. O. BOX 2088

SANTA FE, NEW MEXICO 87501

September 18, 1973

The Eonorable D. D. Archer
District Judge, Division I
Fifth Judicial District Court
Eddy County Courthouse

P. O. Box 938

Carlsbad, New Mexico 88220

Re: David Fasken v. 0il Conservation Commission,
Eddy County Causes Nos. 28482 and 28483

Cear Judge Archer:

I have received a copy of Mr. Morris' letter to you dated
September 6, 1973, in which he expressed his opinion that findings
of fact and conclusions of law made by the district court would
be "superfluous”™ in the above-captioned cases or any other case
involving an appeal from an order of an administrative agency.

In support of his position, Mr. Morris cited to the court Hardin v.
State Tax Commission, 78 N.M. 477, 432 P.24 833. This case involved
an appeal of an order of the Tax Commuission. The district court
after hearing the case filed findings of fact and conclusions of
law. Although this opinion states that the appellant court nmust
"...make the same review of the administrative agency's action as
did the district court," it does not say that findings of fact and
conclusions of law are aither inappropriate or superfluous. If no
such findings and conclusions are made in these cases, it is diffi-
cult to see what possible benefit was derived from the hearing in
district court.

Certainly no dispute arising from an order of an adwministrative
agency will ever be resolved at the district court level {f, in fact,
an identical review is available at the appellant level. Only costs
in tems of time and money would prevent such a&n appeal, for the
appellant court will be in the same position as the district court
and will not have the benefit of the reasoning of the district court
in reaching its decision.



— U & &

OIL. CONSERVATION COMMISSION
P. O. BOX 2088
SANTA FE, NEW MEXICO 87501
The Honorable D. D. Archer September 17, 1973
Page 2

We therefore request the Court to enter Summary Judgments in
these cases and to adopt the suggested Findings of Fact and Conclu-
sions of Law offered by the 0il Conservation Commission.

Very truly yours,

WILLIAM F. CARR
Special Assistant Attorney General

WPC/drx
cc: Mr. Richard Morris
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SUMNER G. BUELL
SETH D. MONTGOMERY
FRANK ANDREWS I}
OWEN M. LOPEZL

JEFFREY R. BRANNEN
JOHN BENNETT POUND

MONTGOMERY, FEDERICI, ANDREWS, HANNAHS
ATTORNEYS AND COUNSELORS AT LAW

380 EAST PALACE AVENUE
SANTA FE. NEW MEXICO 87501

September 6, 1973

The Honorable D, D. Archer
District Judge, Division I
Fifth Judicial District Court
Eddy County Courthouse

Post Office Box 98

Carlsbad, New Mexico

Re:

88220

& MORRIS

David Fasken v. 011l Conservation Commission;

Eddy County Causes Nos. 28482 and 28483

Dear Judge Archer:

POST OFFICE BOX 23207
AREA CODE 503
TELEPHONE 982-3876

We are in receipt of a copy of Mr. Carr's letter to you
of August 31 transmitting the summary judgments in the sub-
Ject cases and requesting that you enter findings of fact
and conclusions of law.

We do not belleve it appropriate for the Court to make
findings of fact in an appeal from an administrative agency
since the scope of review in the District Court is limited

to matters of law.

action as did the District Court.
Commission, 78 N.M. 477, 432 P.2d 833.

Also, the Supreme Court of New Mexico
has held that in reviewing a Distriet Court's judgment, it
must make the same review of the administrative agency's

Hardin v.

State Tax

Accordingly, the

Supreme Court of New Mexico will review the Order of the

administrative agency and not the findings and conclusions
of the District Court, and any such findings and conclu-

sions by the District Court would be superfluous.

If an appeal 1s taken in these cases, it will be much

C
O

more straightforward for all parties to argue on the merits
and demerits of the Commission's orders rather than also to
be required to argue about the findings and conclusions of
the Diatrict Court. We, therefore, recommend that the Court
proceed to enter summary judgments in these cases and take
no action with respect to the Commission's suggested find-
ings of fact and conclusions of law.

Very truly yours,

RSM:ald ?/{/
5086

cc: William F. Carr

P



e

L)

—

OIL CONSERVATION COMMISSION
P. O. BOX 2088
SANTA FE, NEW MEXICO 87501

August 31, 1973

The Honorable D. D. Archer
District Judge, Division I
Fifth Judicial District Court
Eddy County Courthouse

P. O. Box 98

Carlsbad, New Mexico 88220

David Fasken v. 0il Conservation
Commission, Nos. 28482 and 28483,
Eddy County, New Maxico

3

Dear Judge Archer:

I am forwarding to you herswith the Summary Judgaent sent
to me by Richard S. Morris in each of the above-captioned cases
approved by us as to form pursuant to your lettar of August 8,
1973.

I am also transmitting Buggested Pindings of Pact and
Conclusions of Law for the New Mexico 01l Conservation Commission.

If these cases are appealed, it will be important for the

Court of Appeals to have more than just the Summary Judgment
upon which to base its review. I, therefore, consider it both
necessary and appropriate to make such findings and conclusions.

Very truly yours,

WILLIAM P. CARR
General Counsel

WrPC/4dr
cc: Mr. Richard 8. Morris
enclosures



IN THE DISTRICT COURT OF EDDY COUNTY

STATE OF NEW MEXICO

. DAVID FASKEN,

Petitioner,
| ~vs- Cause Nos. 28482 and 28483

itOIL CONSERVATION COMMISSION
;. OF THE STATE OF NEW MEXICO,

S Nt st e Nt St N ot N o

Respondent.

MEMORANDUM IN SUPPORT OF
x PETITIONER'S MOTIONS FOR
i SUMMARY JUDGMENT

¥ These proceedings involve two appeals from Orders of the

i New Mexico 0il Conservation Commission which denied the peti-

[ tioner's Applications seekling recognition of the northerly

; portion of the Indian Basin-Morrow Gas Pool in'Eddy County as

i a separate, non-prorated gas pool or, in the alternative, seek-
; ing the establishment of special zllowables for the wells in

? the northerly portion of the pool in order fo prevent waste

f and protect the petitioner's lands from drainage.

At the hearing before the Commission the petitioner sup-
ported his appllications by testlmony and exhibits prepared by
? Mr. James B. Henry, a consulting petroleum engineer whose
; qualifications as an expert were acknowledged. Mr. Henry's
;ltestimony, which will be reviewed in detail at the hearing |
i before the Court on the Motions for Summary Judgment, was not
) contradicted in any manner, and no other evidence was offered
i with the exception of a brief presentation by Mr. Nutter of

the Commission staff to the effect that one of Mr. Henry's

-y

exhibits might have been prepared in a different manner

(Transeript, pages 77-78).

e g e B ﬁ g
S RN LY




In brief,

(1)

(2)-

€3)

(4)

(5)

(6)

(7)

(8)

Mr. Henry's testimony established:

that a water-filled trough exists
between the north and south reser-
voirs of the area the Commission
is presently designating as one
pool;

that the accumulations of gas in
the two reservoirs are not in
direct communication with each
other except through this water-
filled trough;

that the quantlty of gas pro&uced
from the north reservolr, in rela-
tion to the quantity of gas pro-
duced from the south reservoir,
has not been sufficient to main-
tain pressure equilfhrium between
the two reservoirs;

that the pressure differential
bétween the two reservoirs has
resulted in expansion of gas
from the north reservoir into
a portion of the area formerly
occupled by the water-filled
trough and a displacement of
water from the trough into the
south reservolr; ..

that_gas is migrating from be-
reath the petitioner's lands in
the north reservoir into the
water-saturated trough forma-
tion from which it cannot be
produced by any well;

that water encroachment into the
gouth reservoir 1s threatening
the ability of the wells in that
area to continue producing gas;

that Increased withdrawals of
gas from the north reservoir are
required in order to equallze
pressures between the reservoirs
and alleviate the present condi-
tions under which waste and
drainage are occurlng; and

that lncreased wlthdrawals of

gas from the north reservoir
could be achieved by approval
of the petitioner's applications.




was a separate, non-prorated pool, the Commlsslon refused to

@recognize the distinctly diverse characteristics of the two gas

‘accumulations and insisted upon treating them as a "common
source of supply" subject to continued administration as a
. single pool (Order No. R-4409-4). As to the alternative appli-

{catlon for special allowables to be asslgned to wells in the

i north reservoir, the Commission found that appraoval of the

application would cause unratable take (Order No. R-Bulh).

i In the Orders denying both applications the Commlission found

. that 1ts action was necessary in order to prevent waste and

i protect correlative rights, yet it offered no explanation as

:to how 1t had arrived at such conclusilons or what Jjustification
i1t had to reject petitioner's uncontroverted evidence to'the

‘ contrary.

The Commission's principal statutory duties are to prevent

fthe waste of oil and gas and to protect the correlative rights

‘of the owners of oil and gas interests. Section 65-3-10,

EiN.M.S.A., 1953. In the exercise of these dutles, the Commis-—

. sion's duty to prevent waste 1is paramount over its duty to--

« protect correlative rights inasmuch as the definition of the

term "correlative rights" liwmlts an individualts rights to

i?that amount of his share of oil or gasiwhich can be produced

: without waste. As stated in Cont;nental 011 Co. v. 011

© Conservation Commission, 70 N.M. 310, 318, 373 P.2d 809 (1962):

"The 011 Conservation Commission is a
creature of statute, expressly defined,
limited and empowered by the laws creat-
ing i1t. The commission has jurisdiction
over matters related to the conservation
of '0il and gas in New Mexlco, but the
basis of its powers 1s founded on the
duty to prevent waste and to protect
correlative rights. See, § 65-3-10,

As to the application for designation of the north reservoir
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supra. Actually, the prevention of
waste is the paramount power, inas-
much as this term 1s an integral part
of the definitlon of correlative
rights.”™

In the Continental case and in Sims v. Mechem, 72 N.M. 186,

382 P.24 183 (1963), which also involved the appeal of an order

*;of the 01l Conservation Commission, the Court closely scrutin-

1zed the findings made by the Commission in its orders and in

both cases held the orders invalid when it appeared that they

bodaid not demonstrate compllance with the'duties imposed upon‘

. the Commission by statute.

In order to demonstrate compliance with its statutory

duties the Commission must explain its conclusions concerning

i waste and correlatlive rights. As stated in City of Roswell v.

| New Mexico Water Quality Control Commission, 84 N.M. 561, 565,

505 P.2d 1237 (Ct.App. 1972):

®™This record reveals only the notice of
the public hearing, the testimony of the
various experts and others, some exhibilts

and the regulations. We have ng ipdica-~
tion of what the Commission relied upon

as a basls for adopting the regulations.
As was stated in MeClary v. Wagoner, 16
Mich.App. 326, 167 N.W. 2d 800 %1969),
'We need to know the path the board has
taken through the conflicting evidence.
The appeal board should indicate the
testimony adopted, the standard followed
and the reasoning it used 1in reaching
its conclusion.' These regulatlons are
eonclusions without reasons.

"There are some very practical reasons
for this.

"2 Davis Administrative Law Treatise, §
16.05 (1958): !'The reasons have to do
with facllitating judicial review, avoid-
ing Judicial usurpation of administrative
functions, assuring more careful adminis-
trative consideration, helping parties
plan thelr cases for rehearings and judi-
clal review, and keeping agencies within
their Jurisdiction.' 1In making regula-
tions, § 75-39-4(D), supra, states the
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386 s.W.2d 119, 125 (Mo. 1964), the Supreme Court of Missouri,

i

In St. Louls County Water Co. v. State Highway Commission,

%:follows:

Water Quallity Control Commission '...shall
give welght 1t deems appropriate to all
facts and clrcumstances...' including six
categorles stated in that statute. We can-

‘not effectively perform the review autho-

rized by § 75-39-6, supra, unless the rec—
ord indicates what facts and circumstances
were conslidered and the weight glven to
those facts and circumstances. We do not
hold that formal findings are required.

We do hold the record must indicate the

reasoning of the Conmission and the basis

"on which it adopted the regulations. The

regulatlons were not adopted in accordance
with law. Accordingly, the regulations are
set aside.”

. extent of findings required in an administrative ordef,

", ..the Commission argues that the find-
ings which 1t made in thils case were
sufficient. The motion asserts: 'The
only ultimate fact which the Commissian
was required to find was whether or not
the water mains in question would inter-
fere with the construction, maintenance
or use of the highway.' Insofar as the
finding of ultimate fact 1is concerned,
we can agree with this contention. We
do not agree, however, that such ulti-
mate finding, couched in the statutory
language, is the only finding the Com-
mlssion was required to make. The Com-~
mission must also have found the basic
facts from which such ultimate fact
might be inferred. ‘'Courts do not want
agencies to include detalled summaries
of testimony in their findings; they
want what they call the basic facts.
*#*Mhe basic findings are those on which
the ultimate finding rests; the basic
findings are more detailed than the
ultimate finding but less detailed

than a summary af the evidence.! 2
Davis, Administrative Law Treatilse,
Section 16.06, pages 450, 451. Only
when the administrative agency makes
such basic findings can a court prop-
erly perform its limited function of
review of the administrative action.

To repeat Judge Hyde's statement in
Michler v. Krey Packing Co., 363 Mo.
707, 253 S.W.2d 136, 142, 'In any case,
finding should be sufficient to show
how the controlling issues have been
decliged.'"

. on motion for rehearing, carefully explained the nature and

e

as

e

S N T ey

t v et g 1ot A 0




- (Wyo. 1968), in which the Supreme Court of Wyoming reversed a

i order denying Pan American an exceptlion to the Commnission’'s

A decision very closely in point is Pan American Petroleum

! Corp. v. Wyoming Oil & Gas Conservation Commission, 4L P.2d 550,

Judgment of the district court which had affirmed a Commission

well location requirements in an oill pool. As in the case at
bar, Pan American based its case on evidence that an exception
to the general rules was required in order to prevent waste and
drainage and to protect its correlative rights, As stated in
the opinion (446 P.2d 550 at p. 558): |

"...Pan American's application, as stated,
was predlcated upon the claim that Mara-
thon's wells, particularly those on the
adjolning Wiley lease to the east, were
draining and would continue to drain oil
underlying Pan Amerilcan's tract to such
an extent that unless the exception well
were granted Pan American would be deprived
of recovering the oil remaining under its
$ract, or to state the claim more preclsely
In keeping with its theory of protecting
its 'correlatlve rights' it would be de-
prived of an opportunity to recover its
Just and equitable share--without waste--
éf the oll in that part of the field
where the properties are located.”

The Court then recogniged that opinlon evidence is required

Q.iﬁ resolving such cases and that the Commission should utilize

. 1ts own expertise in resolving conflicts in such evidence (no

!

: eonflict exists in the case at bar), but also recognized that

v
i

the Commission must indicate the basis upon which such evidence

13 accepted or rejected. In this regard the opinion states

ﬁ (4&6 P.2d 550 at pp. 554-555):

*In developing the factors involved the
gourts recognlize that resort to the opin-
lons of experts experienced in such matters
is usually necessary and essential. #*¥#% It
is true, as the commission indicates, that
such evidence may be somewhat speculative.
Nevertheless, if the expertise of the wit-
ness 1s established, the evidence so pre-
sented is competent and the best avallable

- ,,».t..,_.-r.,.—_w.*..?......,.,;.’?-__ B s ._”_.. ..”_._.,-.. o
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with respect to the conditions prevailing
in oll 'pools' or reservoirs underlying
the surface. Its ultimate weight is for
the commission, as the trier of facts, to .
determine in the light of the expertise
and experience of 1ts members in such
matters. ¥¥% However, the subject matter
of such expert testimony is highly tech-
nical; must recelve careful considera-
tion; and the courts will see to 1t that
the acceptance or rejection of such evi-
dence, in whole or in part, is on a rea-

3 sonable and proper basis." (Emphasis

I supplied, ciltations omitted).

i As to the findings reduired of the Cbmmission in this type
| of case, the Court held (446 P.2d 550 at p. 555) that there was

© "...the duty to make findings of basic facts upon all of the

 material issues in the proceeding and upon which its ultimate

1
i

iéfindings of fact or conclusions are based. Unless that is done

%there is no rational basis for judicial review." (Emphasis

i%added). Continuing, the Court said:

", ..one of the duties charged to courts, on
review of agency action, is to ascertain
‘ whether or not such flindings of fact are
0 supported by substantial evidence. To af-
i ford the court an opportunity informatively
3 and Iintellligently to discharge that func-
s : tion it must first be known what underlying
b evidentilary facts the agency relied upon
for a finding or conclusion of ultimate
Tacts. Findings of those basic facts will
. not be Implied from ultimate findings. #*%%¥
' ...1f that were not true there could be no
assurance that an agency has made a 'rea-
soned analysis' of all the material evidence.
*** ..orderly revliew requires that the
primary basic facts must be settled before
it can be determined that ultimate facts
found by an agency conform to law. Fallure
of an agency to meet its responsibllities
in the premises makes its determination
susceptible to the charge that the order -
entered 1s contrary to law.” (Emphasis
added, citations omitted).

In holding the Commlssion’s order involved, the Court stated
(446 P.2d 550 at pp. 555-557):

"In the instant case Pan American has made
such a charge and with good reason. Al-
though the commission's order, as stated
above, contained a heading, 'FINDINGS,'
the matters stated thereunder pertaining
to the plvotal factual issues presented
with respect to the necessity of an excep-~
tion well for protection of Pan American's

*
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correlatlve rights are nothing more than
ultimate findings of fact or conclusions
of law and do not purport to be basic
findings of fact.

¥ % %

&
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"While we do not profess to be skilled in
such scientilfic matters, and absent tech-
nical guldance by the commission by way
of adequate findings or otherwise, it

i would appear that the witness was quali-
fled by training and expeérience to pre-
sent the evidence submitted; that for

i purposes of his study he utilized all of
i the Information avallable on the field;

i that such data was that ordinarily. util=
i ized for purposes of determining whether
|

|

or not migration was taking place in the
‘pool,' particularly in that portion here _
involved; that the method used to calcu- o
late the extent, if any, of such migration
| to Marathon's Wiley lease was well recog-
nized as a 'tool of the trade'; and that
such evidence was substantlal evidence,
sufficient in the first instance to make
out a prima facle case.

i "If, on the other hand, the term ‘burden
of proof' was used In the sense that Pan
American failed to keep its prima facie
case 'good,' First National Bank of
Morrill v. Ford, 30 Wyo. 110, 216 P. 691,
694, 31 A.L.R. 11441 in the face of the
countervailing testimony of Marathon's
witness Thomas B. Harvey, whose expertise
as a petroleum englneer was also conceded,
i then a different approach must be taken.
: ' All of the material evidence offered by
b the parties must be carefully weighed by
e, . . $he agency as the trier of the facts;
R : eonflicts in the evidence must be resolved, . .
: and the underlying or basic facts which
o prompt the ultimate conclusion on issues
it of fact drawn by the agency in sustaining
" the prima facle case made, or in reject-
ing it for the reason it has been satis-
factorily met or rebutted by countervail-
s ing evidence, must be sufficilently set
Voo, forth in the decision rendered. Other-
P wise the proceeding is not ripe for
review.

"In the instant proceeding and regardless
of which view 1s taken on the matter of
burden of proof, the commission has not
met 1its responsibilities in connection
therewlth.




"For the reasons stated the judgment of the
trial court 1s reversed wlth instructions
to enter a judgment vacating the order of
the commission and remanding the proceeding
to the commisslion for further consideration
consistent with this opinion with the con-
dition, however, that the commission in its
discretion may grant a rehearing or reargu-
ment 1f 1t so desires."

In the Pan American case the Commission order was set aslde

» even though there was conflicting evidence presgnted by Marathon

upon which the Commission might have based its decision to deny

Pan American's appllcation. Significantly, in the case at bar

‘neither the Commission staff nor any operator offered evidence

contrary to that introduced by the petitioner. We recognize

that such uncontroverted evidence may not be absolutely binding

i on the Commission, but at least the Commission is under a duty

to offer a rational explanation as to why it was rejected. Where
there is no finding that the credibility of uncontroverted evi-
dence is lacking, such testimony cannot be lgnored by the

Commission. See State v, State Tax Commlssion, 393 S.W.2d 460

(Mo. 1965).

Petitioner theréfore submits that Commission Orders Nos.
R-4409, R-4409-A, and R-4444 should be set aside on the grounds
that the orders did nét set forth the basis of the Commission's
declisions and thét the findings in which the Commisslon stated

that denial of the applications would prevent waste and protect

; correlative rights are not supported by subsﬁanti&l evidence.

MONTGOMERY, FEDLRICI ANDREWS ,.
HANNAHS /& MORRIS

Mf&«/ '

Post Office/Box 2307
Santa Fe, New Mexlco
Attorneys for Davld Fasken
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IN THE DISTRICT COURT OF EDDY COUNTY

STATE OF NEW MEXICO

DAVID FASKEN,
Petitioner ) No. 28483
vS.

OIL CONSERVATION COMMISSION
OF THE STATE OF NEW MEXICO,

Respondent.

ANSWER TO PETITION FOR REVIEW

Respondent, 0il Conservation Commission of New Mexico,
answering the Petition for Review states:

1. Respondént admits the allegations contained in Paragraphs
1 and 2 of the Petition for Review.

2. Respondent denies each and every allegation in Paragraph
3 of the Petition for Review.

3. Respondent admits the allegation in Paragraph 4 that
production from Petitioner's said wells has been restricted by
reason of being administered and prorated under the special rules
and regulations applicable to the Indian Basin-Morrow Gas Pool.
Respondent denies all other allegations contained in Paragraph 4
of the Petition for Review.

4., Respondent denies the allegation in Paragraph 5 that a
pressure differential exists and states that Petitioner's applica-
tion for an order exempting its said wells frém prorationing or,
in the alternative, for the assignment of special allowables to
said wells was made on October 24, 1972. Respondent admits all
other allegations contained in Paragraph 5 of the Petition for
Review.

5. Respondent denies each and every allegation contained in
Paragraph 6 of the Petition for Review.

6. Respondent admits Paragraph 7 of the Petition for Review.

i




ﬁ WHEREFORE, Respondent prays:
4 1. That the Petition for Review be dismissed.
ﬁ 2. That Commission Order No. R-4444 be affirmed.

3. That the Court grant Respondent such other and further

rellef as the Court deems just.

//jiw/@

WILLIAM F. CARR
pecial Assistant Attorney General

representing the 0il Conservation
Commission of New Mexico, P. O,

Box 2088, Santa Fe, New Mexico 87501

I e"”*CPHH that on the




D.D. ARCHER
DISTRICT JUDGE
P.O.Box o8
CarLssAaD, NEw Mexico
88220

BRI
August 8, 1973 qrﬁiprqr—)

Hon. Richard 8. Morris OiL CONSERVATION COMM.
Montgomery, Federici, Andrews, Santa Fe
Hannahs & Morris

P.0. Box 2307

Santa Fe, New Mexico 87501

Hon. William F. Carr

Special Assistant Attorney General
Box 2088

Santa Fe, New Mexico 87501

Re: David Fasken vs. 0il Conservation Commission,
Nos. 28482 and 28483

Gentlemen:

With reference to the above causes of action, I have
decided to find the issues in favor of the Commission and
against the Petitioner. A judgment may be prepared by the
Respondent accordingly for my signature.

If the Petitioner desires to file requested findings and
conclusions, he will be granted 20 days to do so and the
Respondent allowed 10 days thereafter to reply.

Sincerely,
KZZ?{E}ZZQQLﬁAééq;,//

D. D. Archer
District Judge



J. 0. SETH (1883-1983)

A. K. MONTGOMERY
WM. FEDERIC1

FRANK ANDREWS

FRED C. HANNAHS
RICHARD S. MORRIS
SUMNER G. BUELL
SETH D. MONTGOMERY
FRANX ANDREWS i}
OWEN M. LOPEZ

JEFFREY R. BRANNEN
JOHN BENNETT POUND

Honorable D. D.
District Judge,

MONTGON.

—_

.Y, FEDERICl, ANDREWS, HAN! 15 & MORRIS
ATTORNEYS AND COUNSELORS AT LAW

350 EAST PALACEK AVENUE
—— o — ..._—.—-\\ "
SANTA FE. NEW MEXICO 8750,_1_\,_—— ~= 777 . - POST:QFFICE BOX 2307

~ T
-

; " AREA CODE 505
CL.. -—TTZLEPHONE 982-3876

July 27, 1973 i, <=7~ 2

Archer
Division I

Pifth Judiclal District Court
Eddy County Courthouse

Post Office Box 98

Carlsbad, New Mexieos 88220

Re: David Fasken v. 011 Conservaticn Commission
of the 3tate of New texice; Hdcy County
Cause Nos. 2%432 and 234332, District Cocurt

Dear Judge Archar:

Enclosed i1s a Hemorandunm In Support of Pstitioner’s
Motions for Summary Judgment in the subJect cases, which

g : Metions are set for hearlng b=fore you at §G:30 A.M. on
. Wednesday, August 1.
. furnlished to Mr. Carr, attorney for the New Mexlco 01l
Conservation Coumission.

Y&ry truly yours,

RSM:21b
enclosure
5086-73~2

ce: William F. Carr, Esquire w/enc.

A copy of this [Memorandum is heing .



. STATE OF NEW MEXICO COUNTY OF EDDY

IN THE DISTRICT COURT

DAVID FASKEN,
Petitioner,
vs. Cause Nos. 28482 & 28483

OIL CONSERVATION COMMISSION
OF THE STATE OF NEW MEXICO

LN AU N W T L

Respondent.

REQUESTED FINDINGS OF FACT AND
CONCLUSIONS OF LAW OF RESPONDENT
OIL CONSERVATION COMMISSION OF
THE STATE OF NEW MEXICO

COMES NOW, Respondent 0Oil Conservation Commission of the
State of New Mexico in the above-styled and numbered causes and
respectfully requests the Court to adopt the following:

FINDINGS OF FACT

1. Petitioner is an individual doihg business in the State
of New Mexico and owns gas wells located on lands leased within
the exterior boundaries of the Indian Basin-Morrow Gas Pool,
located in Eddy County, New Mexico.

2. Respondent is a duly organized agency of the State of
New Mexico with Jjurisdiction over matters relating to the conser-
vation of oil and gas in New Mexico; particularly the prevention
of waste and the protection of correlative rights (Sectioh 65~-3-10,
NMSA 1953).

3. On June 7, 1972, a hearing was conducted by Examiner
Daniel S. Nutter, of the New Mexico 0il Conservation Commission
at which Case 4733, an application of David Fasken, was considered
wiich requested the Commission declare the northern portion of the
Indian Basin-Morrow Gas Pool a separate source of supply and

therefore a separate pool.




4. On September 27, 1972, the Commission entered its Order
No. R-4409, which denied Petitioner's application finding that:
(a) although the evidence offered at the examiner
hearing indicated the presence of a trough
in the area of the proposed separation, the
evidence did not indicate that this constituted
an effective barrier,
(b) there was substantial evidence that communication
existed between the areas to the north and south
of the alleged trough,

(c) the area north and south of the trough constitute
a single source of supply,

(d) that Petitioner failed to prove that a new pool
in the north should be created, and

(e) that granting Petitioner's request could cause
waste and would not protect correlative rights.

5. On October 24, 1972, the Commission received Petitioner's
application for hearing de novo which was timely filed in Case 4733

6. On November 21, 1972, Case 4733 was heard de novo and was
consolidated for the purposes of testimony with Case 4865 which
was an application of the Petitioner for alternative relief arising
out of the same factual situation as that of Case 4733. Case 4865
requested a capacity allowable for the Fasken wells in the
northern portion of the Indian Basin-Morrow Gas Pool as an alter-
native to declaring this area a separate pool.

7. On December 6, 1972, the Commission entered its Order
No. R-4409-A, which affirmed Order No. R-4409 and found further
that if this pool was divided into two parts, the Fasken wells
in the northern portion of the pool would be able to withdraw at
unrestricted rates and such unratable take would cause waste and
violate the correlative rights of other mineral interest owners
in the pool.

8. Pursuant to the November 21, 1972, de novo hearing, the

Commission also issued Order No. R-4444 which denied Petitioner's




request for a capacity allowable and found that:

(a) the north area, in which the two Fasken wells
are located, contains a substantial amount of
productive acreage not dedicated to any well,

(b) that there might be a pressure differential
between the north and south portions of this
pool, but that Petitioner could provide his
own relief to any gas migration by further
development of the gas reserves in the area
to the north,

(c) that the Fasken wells in the northern portion
of this pool produce from the same formation
as other wells in the pool,

(d) that to grant a capacity allowable would
allow Petitioner an undue share of the
recoverable gas reserves in the pool and
would result in unratable take and would
violate the correlative rights of other
mineral interest owners in the pool, and

(e) that denying the application would prevent
waste and protect correlative rights.

9. Petitioner timely filed its applications for rehearing
before the 0il Conservation Commission, as provided by law. The
applications for rehearing were denied by the Commission's failure
to act thereon within ten days after filing. The Commission
entered no order on either of the applications for rehearing.

10. On or about January 23, 1973, Petitioner filed its
Petitions for Review of Commission Orders R-4409, R-4409-A, and
R-4444 in this Court. These were docketed as Cases 28482 and
28483.

11. On or about April 13, 1973, Petitioner filed motions for
Summary Judgment in both cases.

12. On May 25, 1973, the Respondent filed motions for Summary
Judgment in both cases.

13. These motions for Summary Judgment came on for hearing

before the Court on August 1, 1973, all parties being present and




represented by counsel.

14. For the purpose of arguing the motions for Summary
Judgment of both Petitioner and Respondent, Cases Nos. 28482 and
28483 were consolidated on the docket of this Court.

15. The transcript of evidence and the exhibits introduced
before the Commission have been received in evidence by this
Court for review.

16. The burden of proof is on the applicant to show that
the facts actually support the change it seeks in proceedings
before the 0il Conservation Commission.

17. The applicant failed to carry the burden in the subject
cases for the evidence relied on was shown to be of questionable
accuracy, insufficient and perhaps incomplete.

18. The evidence offered by applicant at the de novo
hearing before the Commission was capable of various differing
interpretations.

19. In preparing applicant's Exhibit 4, information had to
be so manipulated that the Commission could give it little weight
in reaching its decision.

20. The Fasken wells in the northern portion of the Indian
Basin-Morrow Gas Pool produce more gas than other wells in the
Pool because they have had more acreage dedicated to them by
the 0il Conservation Commission than other wells in the pool.

21. The applicant could increase his allowable by reasonably
developing the acreage he has under lease in the northern portion
of this pool.

22. Petitioner failed to establish that waste was occurring,
and if it was, whether or not this was due to being prorated and
administered under Rules and Regulations of the 0il Conservation
Commission or resulted from imprudent operating procedures of the

Petitioner.




23. The Commission could not provide relief to Petitioner,
for at the time of the de novo hearing, Petitioner was producing
in excess of market demand.

24, It was shown that certain production practices of
Petitioner might be aggravating the situation of which Petitioner

complained.

CONCLUSIONS OF LAW

1. The Court has jurisdiction over the subject matter of
these causes and all necessary and indispensable parties thereto.

2. The 0il Conservation Commission had jurisdiction to enter
Orders Nos. R~4409, R-4409-A, and R—-4444.

3. O0il Conservation Commission Orders Nos. R-4409, R-4409-A4,
and R-4444 contain the basic jurisdictional findings required by
law to issue a valid order denying requests for pool separation.

4, The Court is limited in its review of an order of the
0il Conservation Commission to matters raised in the application
for rehearing filed with the Commission.

5. The Court is further limited in its review of these
motions for summary judgment to a determination of whether or not
there are any issues as to any material fact or if either party
is entitled to judgment as a matter of law.

6. The 0il Conservation Commission has authority to create
new pools and modify existing ones when proper application is
made and there is a sufficient showing that such a pool creation
or modification is justified by the facts.

7. That the 0il Conservation Commission acted within and
according to the duties imposed upon it by the oil and gas statutes
of the State of New Mexico.

8. The burden of proof to show a pool creation or modifica-
tion is needed is on the party making the application for the

change.
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9, O0il Conservation Commission Orders Nos. R-4409, R-4409-A,
and R-4444 contain findings which fully comply with all statutory
requirements concerning pool modification in the Indian Basin-
Morrow Gas Pool.

10. The findings contained in 0Oil Conservation Commission
Orders Nos. R-4409, R-4409-A, and R-4444 are based upon and
supported by substantial evidence.

11. The record and findings clearly indicates the reasoning
of the 0il Conservation Commission and the basis of its decision
in reaching the conclusions that the applications should be denied,

12. O0il Conservation Commission Orders Nos. R-4409, R-4409-A,
and R-4444 will prevent waste and best protect the correlative
rights of all the mineral interest owners in the Indian Basin-
Morrow Gas Pool.

13. The 0il Conservation Commission did not act in an
erroneous, unlawful or arbitrary manner.

14. Petitioners have failed to sustain the burden of proof
placed upon them by law and therefore the Petitions for Review
should be dismissed and 0il Conservation Commission Orders Nos.
R-4409, R-4409~A, and R-4444 should be affirmed.

Respectfully submitted,

OIL CONSERVATION COMMISSION OF
THE STATE OF NEW MEXICO

ol st

WILLIAM F. CARR
General Counsel

CERTIFICATE

I hereby certify that a true copy of the foregoing
Requested Findings of Fact and Conclusions of Law was
served on opposing counsel of record by mailing a copy

thereof to them this 3lst day of August, 1973.

Jatsis of Gy

WILLIAM F. CARR




STATE OF HEW HMEXICO COUNTY OF EDDY

IN THz DISTRICT COURT

DAVID FASKEN,
Petitioner,

Vs.

No. 28483

OIL CONSERVATION COMiIISSION)
OF THE STATE OF NEW MEXICO,)
)

Respondent. )

ACCEPTANCE OF SERVICE
and EITRY OF APPEARANCE

The undersigned hereby accepts service of a copy of Notice of -
Appeal with Petition for Review attached thereto in tﬁe above
~styled cause and hereby enters his appearance as Attorney for the
Respondent 0il Conservation Commission of the State of New Mexico |
in this cause.

Dated this 29th day of January, 1973.

William F. C ?f"M‘“*“ R

Special Assistant, Attorney Genreal
for the State of New Mexico and
Attorney for the 011 Conservation
Commission of the State of New Mexico




STATE OF NEW MEXICO COUNTY OF EDDY

IN THE DISTRICT COURT

ii DAVID FASKEN,
i Petitioner,
vs. No. 28483

OIL CONSERVATION COMMISSION
OF THE STATE OF NEW MEXICO,

.. Respondent.,

NOTICE OF APPEAL

TO: 01l Conservation Commission
of the State of New Mexico,
Respondent

Michael P. Grace, II and
i Corrine Grace

§% Please take notice that on the 18th day of January, 1973,

i David Fasken, the Petitioner in the above styled cause, filed a
Petition for Review of 011 Conservation Commlisaion of New Mexico
i Order No. R-4444 4n the District Court of Eddy County, New Mexico
Dated this _ 22 day of January, 1973.

MONTGOMERY, FEDERICI, ANDREWS,

HANNAHS & MORRIS
byF/_éVév‘:/ ,(’é“‘::.___.
i .0, Box 230

Santa Pe, New“Mexico 87501
a Attorneys for David Fasken,
i Petitioner




BEFURE THE OIL CONSERVATION COMAISSION
OF THE STATE OF NEW MEXICO

IN THE MATTER OF THE HEARING
CALLED BY THE OIL CONSERVATION
COMMISSION OF NEW MEXICO FOR
THE PURPOSE OF CONSIDERING:

CASE NO. 4865
Order No. R-4444

APPLICATION OF DAVID FASKEN
FOR SPECIAL ALLOWABLES, EDDY
COUNTY, NEW MEXICO.

ORDER OF THE COMMISSION

BY THE COMMISSION:

This cause came on for hearing at 9 a.m. on November 21,
1972, at Santa Fe, New Mexico, hefore the 0il Conservation
Commission of New Mexico, hereinafter referred to as the
"Commission."

NOW, on this gth day of December, 1972, the Commission,
a quorum being present, having considered the testimony presented
and the exhibits received at said hearing, and being fully
advised in the premises,

FINDS:

{1) That due public nctice having been given as required
by law, the Commission has jurisdiction of this cause and the
subject matter thereof.

{2) That the applicant, David Fasken, seeks an exception
to the general rules and regulations governing prorated gas
pools in Southeast New Mexico, promulgated by Order No. R-1670,
as amended, to permit the production of his Ross Federal Well
No. 1, located 1980 feet from the South line and 1980 feet from
the West line of Section 4, and his Shell Federal Well No. 1,
located 1980 feet from the South line and 1980 feet from the
West line of Section 5, both in Township 21 South, Range 24 East,
Indian Basin-Morrow Gas Pool, Eddy County, New Mexico, at the
capacity of the wells to produce, or in the alternative, to
permit the production of said wells at a rate in excess of the
allowables assigned to said wells.

(3) That the applicant contends that a pressure differential
exists between the area in which the above-described two wells
are located and that area of the Indian Basin-Morrow Gas Pool
to the south, and that unless his wells are permitted to be
produced at a rate in excess of the current allowable assigned
to them, gas will migrate to the scuth away from the aforesaid

two wells.
&
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Case No. 4865
Order No. R-4444

(4) That the north area, in which the aforesaid two wells
are located, contains a substantial amount of productive acreage
not dedicated to any well.

(5) That while the aforesaid pressure differential may bhe
present, it appears that the applicant may be able to provide
" his own relief to the aforesaid gas migration situation by
further development of the gas reserves in the area to the north.

(6) That the applicant's Ross Federal Well No. 1 and Shell
- . Federal Well No. 1, located as described in Finding No. (2)
' above, are producing from the same single common source of supply
as other wells in the Indian Basin-Morrow Gas Pool.

(7) That to permit applicant's. aforesaid two wells to
produce in excess of the allowables assigned to said wells would
afford said wells an undue share of the recoverable gas reserves
in the pool and would result in unratable take and would violate

the corralative rights of other mineral interest owners in the
pool. .

(8) That in order to prevent unratable take and protect
correlative rights and prevent waste, the application should be
denied.

IT IS THEREFORE ORDERED:

(1) That the application of David Fasken for special allow-
ables for his Ross Federal Well No. 1 and his Shell Federal Well
No. 1, both in the Indian Basin-Morrow Gas Pool, Eddy County,

New Mexico, be and the same is hereby denied.

{2) That jurisdiction of this cause is retained for the
entry of such further orders as the Commission may deem necessary.

DONE at Santa Fe, New Mexico, on the day and year hereinabove

designated. (,_*.__,ﬂMMm_,_TT¢ﬂwhww_.WW,Mmgmwwmmmw_m“_M

S STATE OF NEW MEXICO

' OIL CONSERVATION COMMISSION
— .

. BRUCE KING, Chairman

ALEX J. ARMIJO, Member
(. A. L. PORTER, Jr., Member & Secretary
S EAL :
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