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POINT I 

FINDINGS OF FACT RELIED UPON BY THE COMMISSION 
ARE NOT SUPPORTED BY SUBSTANTIAL EVIDENCE. 

J The Commission apparently concedes appellant presented a 

prima facie case that the northern portion of the Indian Basin-

Morrow Gas Pool was a separate and d i s t i n c t source of supply from 

j|the southern portion of the same designated pool. (Ans. Br. 18) 

I The Answer Brief also admits that the appellant's testimony, 

I through Mr. Henry, as to the existence of a w a t e r - f i l l e d trough or 
! 
t 

saddle between the north and south portions of the pool was not 
i 

j d i r e c t l y contradicted. (Ans. Br. 7) The Commission further goes 

I; 
jion to state i n t h e i r b r i e f that the appellant's evidence was 
ji 

jj "incomplete, probably inaccurate, and manipulated." (Ans. Br. 7) 

Jj I f t h i s i s the case, and i f the testimony contained inherent 

i improbabilities or there was suspicious circumstances or i f 
i 
jl legitimate inferences can be drawn from other facts and circum-
I 
j stances that cast doubt upon the testimony, what then were these 
i 

doubting circumstances that permitted the Commission to bl a t a n t l y 

disregard appellant's testimony? 

The Commission cites Mr. Staments* cross-examination. Mr. 

i 1 Staments asked essentially i f when connecting two datum points 

with a contour l i n e d i f f e r e n t people could draw d i f f e r e n t maps 

with the same points. (Tr. 162) Of course, Mr. Henry admitted 
j 

j that t h i s could be the case. Appellant submits that i t i s 

J patently obvious that geological i n t e r p r e t a t i o n of the shape of a 

; formation using l i m i t e d control points could be made i n many, 

i 
j many ways. Probably the number of interpretations that can be 
jj made i s l i m i t e d only by one's imagination. But the fact remains 
j 
I i n t h i s hearing and i n t h i s case that Mr. Staments did not offer 
j 
jj to draw the contour marks i n any d i f f e r e n t fashion than that 



ipresented by Mr. Henry. 
I 

j Next, there was the cross-examination by Mr. Cooley. Mr. 

Cooley questioned the accuracy of some of the information gath­

ered from O i l Conservation Commission well f i l e s . (Tr. 163-166) 

This information dealt with the so-called Corine Grace we l l and 

becomes important because the Grace well was a primary control i n 

determining the existence of the water trough. (Tr. 151) Mr. 

Cooley did not demonstrate that i n fact the information was 

j inaccurate or i n what respect the information was inaccurate or 

!to what degree i t was inaccurate but merely that i t might be 
I 
jinaccurate. Again, we f u l l y concede that using o f f i c i a l state 
jrecords, that could be inaccurate, but i f they are, i t was incum-
j 
I bent either upon Mr. Cooley on behalf of Corine Grace or upon the 
i;Commission to demonstrate that inaccuracy. 

jl 

\\ The other so-called suspicious circumstance was revealed 

jduring the cross-examination by Mr. Nutter. Mr. Nutter questioned 

Mr. Henry's analysis as to the water trough by ignoring the trace 

put on p l a i n t i f f ' s Exhibit No. 1 and redrawing the trace using a 

!zigzag l i n e across Exhibit 1. We submit that t h i s s i g n i f i e s 

nothing and ignores the r e a l i t y of geological i n t e r p r e t a t i o n . 

jMr. Henry was attempting to construct a cross-section using a l l 
ii 

|javailable well information. Mr. Nutter insisted on a d i f f e r e n t 
jj 
j i n t e r p r e t a t i o n but i n the process ignored some wells. (Tr. 151) 
I 
ji We submit i t i s not the appellant manipulating the geological 
jl 
ij information but the Commission's s t a f f picking and choosing the 

i| 
i; evidence that suited t h e i r purposes rather than view a l l of the 
j! evidence as a whole. 
ij 
j' The Commission states that t h e i r findings as to impairment 
jl of correlative r i g h t s are supported by substantial evidence. Of 
i; 

jj course, the correlative r i g h t s issue turns upon whether the 



I j 

w a t e r - f i l l e d trough existed. I f the water trough existed, and 

there i s no evidence to the contrary, then Fasken was the only 

active operator i n the northern portion of the pool and there 

were no correlative r i g h t s to be impaired. 

The evidence presented by the appellant conclusively showed 

that waste was occurring by the seepage of gas out of the forma­

t i o n as w e l l as in t o the water trough. Much to-do is made about 

the fa c t that there was supposedly no market demand for the 

! production capacity of the northern wells and that the production 

i n excess of market demand would be waste. (Tr. 166) The quoted 

testimony i n the Answer Brief at page 15 ignores the complete 

testimony contained i n the record. On page 167 of the transcript 

i t shows that the contract with the pipeline company that pur­

chases the gas provides that i f waste i s occurring appellant can 

|force the transmission company to take additional gas or the 

ji 
jj producer i s free to s e l l the gas elsewhere. 

ji 

jj I f there were doubtful circumstances surrounding the t e s t i -

jmony of Mr. Henry so that i t was not e n t i t l e d to b e l i e f as out-

ji lined i n Frederick v^ Younger Van Lines, 74 N.M. 320, 393 P.2d 

438 (1964) and Medler v. Henry, 44 N.M. 275, 101 P.2d 398 (1940) 
I 

j they were cer t a i n l y not made to appear upon a close scrutiny of 

j; the cross-examination of Mr. Henry. The cross-examination was 

apparently designed to make i t appear that some of the informa­

t i o n might be inaccurate, but i t s inaccuracy was never demon -

j strated. I f t h i s type of shallow cross-examination i s considered 

|j by t h i s Court s u f f i c i e n t to cast doubt upon evidence presented to 

ij an administrative agency or a d i s t r i c t court then appellant 
j. 
jj believes that the concept of substantial evidence has been l o s t . 
I At any hearing an agency member or cross-examiner need only ask 
i| 
ij the witness i f his information could be wrong or i f any given 



Jinterpretation of information might be different or i f circum­

stances could be altered and the conclusion changed; and to such 

questions any candid expert witness would have to answer in the 
i 

affirmative. The agency action from that point forward would be 

essentially unreviewable by an appellate court. 



I 

j POINT I I 

THE COMMISSION'S ORDERS ARE INVALID BECAUSE 
THEY DO NOT CONTAIN ANY FINDING TO SHOW THE j 
REASONING BEHIND THE DETERMINATION THAT | 
WASTE WAS NOT OCCURRING. | 

A simple reading of Order R-4409-A and Order R-4444 (Tr. 6 

and 39) w i l l reveal what appellant complains about under t h i s 

jpoint. The magic j u r i s d i c t i o n a l findings, the prevention of 

jwaste and the protection of correla t i v e r i g h t s , as required by I 

|i 65-3-10 NMSA 1953 and further mandate by th i s Court i n 

Continental O i l Co. v^ O i l Conservation Comm'n, 70 N.M. 310, 373 

P.2d 809 (1962) are present. But the further requirement as 

expressed by t h i s Court that the findings be s u f f i c i e n t l y exten-

; i 
j sive to show the basis of the decision of the Commission has been 
I | 
! ignored. Continental O i l Co. v. O i l Conservation Comm'n, supra. • 
|' j 
|;The review of both orders shows the Commission made findings as 
ito contentions, p o s s i b i l i t i e s and alternatives but no findings j 

ibased upon hard evidence to support the order. The reason for ; 

! I 
I i 

the lack of these findings i s obvious when one realizes the j 
i 
i 

Commission did not put on any di r e c t testimony. | 

I 
! The Commission should be required by t h i s Court to heed the ; 
ij j 
j!instructions of the Continental O i l Co. case, supra, and the i 

II ! 
^matter should be remanded to the district court and to the Commis- \ 

jjsion f or the entry of proper findings. The findings that are j 

i| ' ' I 
jimade should also be supported by the evidence and to do t h i s the j i I 
jCommission w i l l have to put on witnesses to directly contradict j 
; j 
ithe testimony of appellant or i n the alt e r n a t i v e to point out j 
j I 
[specifically and concretely where appellant's testimony is in \ 
j ! 
j error. j 



! CONCLUSION ! 

! I 
i What i s at issue here i s whether administrative agencies may i 

! I 
i f o l l o w procedures and forms i n the entry of t h e i r orders and 
i | 

[ignore substance. By making i t s j u r i s d i c t i o n a l findings the | 

j Commission has been a slave to form but the findings are without j 

jsubstance. What sketchy findings were made on the merits of the j 
I | 
lease are not supported by substantial evidence. i 
;| Administrative hearings, because of t h e i r technical and ! 
' , ! 
j o f t e n s c i e n t i f i c formats, are often informal with the rules of 
i | 

!evidence taking a backseat. This i s as i t should be. This does 
il ! 
j: not mean however that an administrative hearing should be con- i 
!i ' 
!j ducted and concluded i n such a fashion that an applicant does not 
il j 
!iknow what has happened to him i n the denial of his application. , 
ii 
II • ! 

!i I f an agency i s to deny a request by an applicant, then at least 
lithe applicant should know the r e a l reason f o r the denial. Those ' 
ji I 
:reasons are not demonstrated i n any way i n t h i s case. j 
ji i 
jj Respectfully submitted, 
!l 
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