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[4] Scction 50-13-6(2) (3) (a) (b) is
couched in permissive language. It says
an entrustee “may” give notice of inten-
tion to scll and after notice “may” scll
It also specifies what shall be deemed suf-
fictent notice. It in no way indicates that
the notice which is specified as being sufli-
cicnt is the only notice permitted or the ex-
clusive method. We know of no rcason
for Tolding that actual noticé is not sulfi-
cient and dispenses with the notice provided
for in the statute and stated to be sulfi-

cient.

[5,6] Wec conclude that the proofl would
support a finding that the trustee had actual
knowledge of the sale and this issue cannot
be resolved by summary judgment. Where
there is the slightest doubt as to whether
a factual issuc cxists, summary judgment
is not proper. Ginn v. MacAluso, 62 N.M.
375, 310 P.2d 103+4; Brown v, King, 66 N.M.
218, 345 P.2d 748.

We have considered appeilees’ cross-ap-

peal and, in view of what has been said, it

is found to be without merit.

The judgment should be reversed with
direction to the lower court to procced in
a manner not inconsistent herewith. 1T IS

SO ORDERED.
CARMODY and MOISE, JJ., concur,

CHAVEZ and NOBLEL, JJ., not partici-

pating.
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Proceedings on application for change
of gas proration formula. The District
Court, Lea County, John R. Brand, D. J,, af-
firmed the commission’s order, and an ap-
pral was taken. The Supreme Court, Car-
mody, J., held that the conunission’s order
lacked basic findings nccessary to, and up-
on which, its jurisdiction depended; that
commission should have been permitted to
participate in appeal to district court; and
that district court should not have admitted

additional evidence.

Reversed with directions.
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1. Constitutional Law =62

Administrative body may he delegated
power to make fact determinations to whicl
law, as set forth by legislative body, is to be
applied.

2. Mines and Minerals &92.15

The oil conscrvation commission is a
creature of statute, expressly defined, limit-
ed and oEwo?onog by laws creating it.
1953 Comp. §§ 65-3-10, 65-3-13(c), 65-3~
14(b, £), 65~3-29(h).

3. Mines and Mincrals €>92.59

Commission, prorating  production,
must determine, insofar as practicable, (1)
amount of recoverable gas under cach pro-
ducer's tract, (2) total amount of rccover-
able gas in pool, (3) proportion that (1)
bears to (2), and (4) what portion of arriv-
ed at proportion can be recovered without
waste. 1953 Comp. §§ 65-3-10, 65-3-13(¢),
63-3-14(b), 65-3-29(h).

4. Mines and Mincrals €292.60
“Purc acrcage” formula, which com-
mission had originally m,vw:og would have
to be assumed valid until it was successfully
attacked on application for change of prora-
tion formula. 1953 Comp. §§ 65-3-2, 65-3-
3{e), 63-3-5, 65-3-10, 65-3-13(c), 63-3-14
(a, b, f), 65-3-15(c), 63-3-22(h), 65-3-29
(h).
5. Mines and Minerals ¢=92.59
Conunission’s finding, that new prora-

tion {ormula would result i more cquitahie

allocation of gis production than fermula i
use under prior order, was not cquivialent
of, or proper substitute for, required find-
ing that present formula did not proteet
correlative rights. 1953 Comp. §§ 63-3-2,
65-3-3(¢), 65-3~5, 65-3-10, (3-3-13(¢), 065~
3-14(a, b, 1), 65-3-15(c), 63-3-22(L), 653~
29(h).

G. Mlnes and Mincrals ¢=92.60

Commission’s finding, that there was

general correlation between deliverahilitics
of gas wells in pool and recoverable gas in
place under tracts dedicated to said wells,
was not tantamount to finding that new pro-
ration formula, based 25 percent upon acre-
age and 75 percent upon deliverability, was
based on amounts of rceoverable gas in
pool and under tracts, insofar as those
amounts could be practically det~rmined and

obtained without waste.

7. Mines and Minerals ©202.3

A supposcdly valid preration order in
current usc cannot be replaced in ahsence of
indings that present forme a dnes not pro-

tect correlative rights and “5an v w formuila
N

is hased on amounts of reeoverable gas in
poel and under {racts, insofar as thosc
awounts can be practically determined and
obiained without waste. 1933 Comp. §§ 63~

310, 65-3-13(c). 63-3-1H(h, f), 635-3-29
(h).

8. Alnes and Minerals C»A2.53

Toven afier pool is pro narket de-

mand must be determined singe, ifal'owable
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production {ram pool exceeds market de-
mand, waste will result if allowable is pro-
duced; and converscly, production must be
Iimited to allowable even if market demand
exceeds that amount, since sctting of allow-
ables 1s necessary in order to prevent waste.
1953 Comp. §§ 65-3-3(c), 65-3-13(c), 65~
3-15(c).
9. Mines and Mlinerals ¢292.53

Enabling gas purchascers to more near-
Iy mecet market demand is not authorized
statutory basis upon which change of allow-
ables may be placed, and commission has no
authority to require production of greater
percentage of allowable, or to sce to it that
gas purchasers can more nearly meet mar-
ket demand, unless such results stem from
or arc made nccessary for prevention of
wasie or protection of correlative rights,
1953 Comp. §§ 65-3-3(c), 65-3-13(c), 65~
3-15(e).
10. Administeative Law and Procedure

2485, 486

Mines and Mincrals €=92.59

TFermal and claborate findings arce not
absolutely necessary, in proration case, but
nevertheless basic jurisdictional findings,
supported by evidence, are required to show
that commission has hecded mandate and
standards sct out by statute,
ti. Adminlstrative Law and Procedure &2486

Administrative findings by expert ad-
ministrative commission should be sufii-
cicntly extensive to show not only jurisdic-
tion but Lusis of commission's order.

12. Administrative Law and Procedure ¢=673

Where public interest is involved, ad-
ministrative body is proper party to judicial
appeal ealling in question’its o.xa,anmmm of an
administrative function.

13. Mines and Minerals ¢=92.48

-The two fundamental powers and du-
tics of commission in proration matters arc
prevention of waste and protection of cor-
relative rights; and prevention of waste is
of paramount interest, with protection of
corrclative rights being interrelated and in-
separable from it. 1953 Comp. §§ 65-3-2
ct seq., 65-3-10, 65-3-22(D).

14. Mlnes and Minerals ¢=92.54

Property right of owner of natural gas
is not absolute or unconditional and consists
of icrely (1) oEx.:.E:?w to H:.oa:n.ﬁ (2)
only insofar as it is practicablc to do s0,
(3) without waste, (4) a proportion, (5)
insofar as it can be practically determined
and obtained without waste, (6) of gas in
pool.

5. Mines and Minerals €292,59, 92.61

Protection of correlative rights de-
pends upon commission’s findings as to ex-
tent and limitations of property right of
cach owner, and in making such findings
commission acts in an administrative ca-
pacity, and not in judicial or quasi-judicial
capacity, and thecrefore commission is en-
titled to participate in. appeal challenging
proration order. 1953 Comp, §§ 65-3-2 ct
seq., 65-3-10, 65-3-22(b).
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16. Mines and Minerals €92.59, 92.64

Oil conservation commission cannot
perform judicial {functions; but neither can
court perform administrative one; and net
cffect of court’s admission and considera-
tion of additional evidence, on appeal taken
from proration order, was to perform ad-

ministrative function.

17, Constitutional Law &=74
" Mines and Minerals €924

Insofar as statute purported to allow
district court, on appeal from oil conserva-
tion commission’s proration order, to con-
sider new evidence, to basc its decision on
preponderance of evidence, or to modify
orders of commission, statutc was void as
unconstitutional delegation of power. 1953
ﬁosé.momlm&m?vwOo:ﬁ.:_.rw_mp.

18. Administrative Law and Proccdure =305
Administrative bodics, however well
intentioned, must comply with law,
———

Atwood & Malone, HHervey, Dow &
Hinkle, Roswell, Kellahin & Tox, Santa
Fe, for appellants.

Fitton A. Dickson, Jr., Atty. Gen, Oliver
. Payne, Sp. Asst. Atty. Gen, Santa I,
for appellee and cross-appeliant,

Campbell & Russell, Roswell, for Texas
Pacific Coal & O1l Co. .

Ray C. Cowan, ITobbs, Tlardie, Gram-
bling, Sims & Galatzan, El Taso, Tex., for
%1 Paso Natural Gas Co.,

Robert W. Ward, Lovington, for Permian
Basin Pipeline Co.

CARMODY, Justice,

Appellants seek to reverse the judement
of the district court, which, an appeal, af-
firmed a contested order by the appelice

COmMISSIOnN.

Appcllants arc seven of the producers of
natural gas in the Jalmat Pool, and the ap-
pelices, in addition to the Q1! Conservation
Comiission, consist of one of the producers
in the same field and three pipeline com-
panies which take gas from the Geld, The
Oil Conscrvation Camuussion, as appeliee,
is also a cross-appellant on a question which

will Tater be discussed.

The law creating the Qil Conserv .tion
Comunission was originally enacted as Ch.
72, ScssLaws of 1933, which, as amended,
is now § 65-3-2 ¢t seq, NOMLEA1933. 1t
is a- compliment o the members of the
commission and the industry thit {hrough-
out the years, this is the first case o ooach
this court concerning the meriis of any
controversy determined by the commission.
The parties were, however, before us in
State ex rel. Oil Conservation Commis-
sion v, Brand, 1939, 63 N.AML 84, 338 P2l
113, wherein the appellees sought, in an
original action, to prohibit the trial court
from receiving additioal evideuce other

than that which had been considered bv

the commission, Upon our denial of pro-

;
)
I
;
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hibition, the trial court considered the ree-
ord before the commission, heard additional
evidenee, and confirmed the commission’s
order. The trial court, at the time of the
trin], prohibited the appellee—cross-appel-
lant commission from participating as an
adverse party, and this is the subject of

the cross-appeal.

Tn 1954, the commission prorated the Jal-
mat Pool in Lea County, New Mexico. At
that time, the natural gas allowables for
the individual wells were determined by the
use ol the “pure acreage” formula. Under
such a system, cach producer is allowed to
produce his portion of the total allowable,
bascd upon the acreage of his tract as com-
pared to the total acrcage overlying the
pool or gas reservoir, In January 1958,
{following the application of appellee, Texas
Pacific Coal & Oil Company, sccking termi-
nation of proration, or, alternatively, a
change of the gas proration formula, the
commission held a hearing, pw a result of
which it determined to continue proration
but did grant the change of the formula,
Order No. R-1092-A was issucd by the
commission, which dirccted that the method
of computing allowables in the Jalmat Pool
should be changed to one based upon 25%
acreage and 75% deliverability.  Appellants
sought a rchearing and, at its conclusion,
the commission affirmed Order No, R-1092-
A by Order No. R-1092-C.  The appeal to

the distriet court and here followed, under

the provisions of § 63-3-22(b), N.M.S.A.
1953 Comyp. :

It should be observed at this time that,
although the appeal under the statute must
be from the order entered by the commis-
sion on rchearing, actually the commission,
with one minor n:m:mo., merely affirmed its
original order and declared that the same
should remain in full force and effect.
Therefore, from a practical standpoint, it
is the validity of Order No. R-1092-A

that is in issue.

Appellants urge that the order of the
commission is unlawful and unrcasonable
in depriving appcllants of their property
without duc process of law, in that: (1)
The order does not rest upon an author-
ized statutory basis; (2) the order is not
supported by substantial evidence; and (3)
the order is incomplete, vague and indefi-

nite.

For clarity, wc hereinafter quote the
statutes, or portions thercof, with which we

are concerned on this main appeal:

“65-3-2, Waste prohibited~The
production or handling of ¢rude petro-
lcum oil or natural gas of any type or
in any form, or the handling of prod-
wtets thercof, in such manner or under
such conditions or in such amounts as
to constitutc or result in waste is cach

herchy prohibited.

65-3-3.  Waste—Definitions.—As

used in this act the term ‘waste,’ in ad-
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dition to its ordinacry meaning, shall

melug

“ ok * A * * *
“(¢) The production in this state of
natural gras from any gas well or wells,
or {rom any gas pool, in cxcess of the
reasonable market demand from such
source for natural gus of the type pro-
duced or in cxcess of the capacity of
gas transportation facilitics for such
type of natural gas. The words ‘rea-
sonable market demand,” as used here-~
in with respect to natural gas, shall he
- construed to mean the demand for nat-
ural gas for rcasonable current require-
ments, for current consumption and
for use within or outside the state, to-
gether with  the demand  for such
amounts as are necessary for building
up or maintaining reasonable storage
reserves of natural gas or products
thereof, or both such natural gas and
products.
ok *k %k ES sk *
“65-3-5.  Commission’s powers and
-duties—The commission shall have,
and it is herchy given, jurisdiction and
authority over all matters reiating to
the conservation of oil and gas in this
- state, and of the enforcement of all the
provisions of this act, and of any other
law of this state relating to the con-
servation of oil or gas. It shall have
jurisdiction and control of and over all

_ persons or things nccessary or proper

to cuforce cficetively the provisious of
this act or any other law of this state
relating to the conservation of oil or
gas, .

s # * * * *

“65-3-10. Power of commission to
prevent waste and protect corrclative
rights.—The commission is herehy om-
powered, andl it is its duty, to prevent
the waste prohibited by this act and to
protect correlative rights, as in this
act provided. To that end, the com-
nission is empowered to make and en-
force rules, regulations and orders, and
to do whatever may he reasonably nee-
essary to carry out the purposes of this
act, whether or net indicated or speci-
ficd i any scction hercof.

€ % ES #* £ * *

“65-3-13.  Allocation of allowable
production in field or pool—® * *

“x # * * * *

“(c) Whenever, tn prevent waste,

the total allowable s 5 procluc-

tion froms gas wells preclic from

any pool 1n this state is Ixed by the
conunission in an amount less than that
which the pool could produce if no re-

strictions were imposed, the commuission

shall allocate the allowable production

among the gas wells in the pool de-
livering to n gas transportation facility

upon a reasonable bhasis and recogniz-

ing correlative riphts, and shall include
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in the proration schedule of such pool
any well which it finds is Deing unrea-
sonably discriminated agaionst through
denial of access to a gas transportation
facility which is rcasonably capable of
handling the C%n. of gas produced by
such well.  In protecting correlative
rights the commission may give cqui-
table considerationto acreage, pressure,
open flow, porosity, permeability, de-
liverability and quality of the gas and
to such other pertinent factors as may
from time to time exist, and in so far
as is practicable, shall prevent drain-
age between ﬁnoz:nm:m tracts in a
pool which is not cqualized by counter-
drainage. In allocating production
pursuant to the provisions of scction
12(c) the commission shall fix prora-
tion periods of not less than six [6]
months, It shall determinééreasonable
market demand and make allocations of
‘production during each such period,
upon notice and hearing, at least 30
days prior to the beginning of cach
proration period, In so far as is feasi-
ble and practicable, gas wells having an
allowable in a pool shall be regularly
produced in proportion to their allow-
ables in cffect for the current prora-
tion period. * * *

" *x * * * * *

165-3-14. Iiquitable allocation of al-
lowable production—Pooling—Spacing.

—(a) The rules, regulations or orders

of the commission shall, so far as it is
practicable to do so, afford to the uwn-
cr of cach property in a pool the oppor-
tunity to produce-his just and equitable
share of the ofl or gas, or both, in the
pool, being an amount, so far as can be
practically determined, and so far as
such can be practicably obtained with-
out waste, substantially in the propor-
tion that the quantity of the rccover-
able oil or gas, or both, under such
property bears to the total recover-
able oil or gas or both iu the pool, and
uﬁ,mm.x.,m_:m .purpose to usc his just and

cquitable share of the reservoir energy.

(b)) The commission may establish
a proration unit for each pool, such
being the area that can bc efficiently
and o.no:oEmnu:v, drained and developed
by one [1] well, and in 50 doing the
noBEmmmE: shall consider the economic
loss caused by the drilling of unneces-
sary wells, the protection of nolim-
tive rights, including those of royalty
owners, the prevention of waste, the
avoidance of the augmentation of risks
arising from the drilling of an exces-
sive number of wells, and the preven-
tion of reduced recovery which might
result from the drilling of too few
wells.

“ox * * * * *

“(f) After the cffective date of any
rule, regulation or order fixing the al-

lowable production, no person shall

CONTINENTAL OIL CO. v. OIL CONSERVATION COM'N
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produce more than the allowable pro-
duction applicable to him, his wells,
leases or propertics determined as in
this act provided, and the allowable
production shall be produced in accord-
ance with the applicable rules, regula-

tions or orders,

“65-3~15. Common purchascrs—
Discrimination in purchasing prohibit-
el ¥ F %

“ % * * * * *

““(¢) Any common purchaser taking
gas produced from gas wells {from a
common source of supply shall take
ratably under such rules, regulations
and orders, concerning quantity, as may
be promulgated by the commission con-
sistent with this act, The commission,
in promulgating such rules, regulations
and orders may cousider the quality
and the deliverability of the gas, the
pressure of the gas at the point of de-
livery, acreage attributable to the well,
market requirements in the case of un-
prorated pools, and other pertinent
factors.

“Kk * * * * *

“65-3-29. Decfinitions of words used

in act— * * ¥

“x * * * * *

“(h) ‘Correlative rights’ means the
opportunity afforded, so far as it is
practicable to do so, to the owner of

c».n: property in a pool to produce

without waste his just and cquitable
share of the oil or gas, or hoth, in the
pool, being an amount, so far as can be
practically determined, aud so far as
can be practicably obtained without
waste, substantially in the propurtion
that the quantity of recoverable ol or
gas, or Loth, under such property bLears
to the total rccoverable oil or gus, or
both, in the paol, and {or such purpose
to use his just and cquitable share of
the reservoir enerpgy.”

(The similarity of this scction and § 65-3-

14(a) is to be noted, although not of con-

sequence to this decision.)

(It is also of interest, although not deter-
minative, that the original act (Ch. 72,
Laws 1935) was botlomed almost entirely
upon the theory of prevention ~f waste,
and it was not untit the passage of Ch. 168,
Laws 1949, that the legislature siw fit in
the various sections, some of which arce set
ot above, to add the language relating to

the protectien of “correlative rizhts” and

to define the term.)

The order of the commission was based
upon cerlain findings, only the foliowing of

which relate to the controversy in issuc:

“(5) That the applicant has proved
that there 1s a genceral correlation be-
tween the deliverabilities of the gas
wells in the Jalmat Gas Pool and the
[recoverable] gas in place under the

tracts dedieated to said wells, and that

317




LTS

1 i e L e i i et Py 4 My b A o P e s S A%

318 70 NEW MEXICO REPORTS

the inclusion of a deliverability factor
the Jal-

mat Gas ool would, therefore, result

in the proration formula fi

it a more cquitable allocation of the
gas production in enid pool than under
the preseat gas proration formula)

‘recoverable” 11 brackets

‘

(The ward
above is the only change made by the
Commission hy its allirmatery Order
No. R-1092-C.)

“(6) That the inclusion of a de-
liverability  factor in the proration
formula for the Jalmat Gas Pool will
result in the production of a pgreater
percentage of the pool allowable, and
that it will more nearly enable the vari-
ous gas purchascrs in the Jalmat Gas
Pool to meet the market demand for

gas from said pool.

“(7) That the allowable gas produc-
tion in the Jalmat Gas Pool should be
allocated to the non-marginal wells in
said pool in :nno:_::no with a prora-
tion formula based on seventy-five per-
cent (759%) acreage times dgliverability
plus twenty-gve per cent (259) acre-
age only.”

We have not overlooked the commis-
sion's I'inding No, 3, 2:8: is the only onc
mentioning “waste,” but  this particular
finding reclated to the comnission’s refusal
to termiinate proration in the pool, and, in
context, did not apply to the method of
cumputing allowables.

[1] Trocceding to appellants' argument
that the order does not rest upon an author-
ized statulory basis, it should be initially
recognized that an administrative hody may
be delegated the power to make fact de
terminations to which the law, as sct forth
by the legislative body, is to be applied.
See, Opp Cotton Mills v, Administrator,
1941, 312 U.S. 126, 657, 61 S.Ct, 524,
L.Id. 624, in which it is said:

“The  cssentials of the legislative
function are the determination of the
Tegislative policy aud its formulation
as a rule of conduc Those essen-
tinls arc prescrved when Congress
specifies the hasie conclusions of fact
upon ascertainment of which, {rom
relevant data by a designated adminis-
trative agency, it ordains that its stat-
utory command is to be effective.”

[2] The Oil Conscrvation Commission
is a creature of statute, expressly defined,
limited and empowered by the laws creat-
ing it.  The commission has jurisdiction
over matters related to the conservation of
0il and gas in New Mexico, but the basis
of its powers is founded on the duty to
prevent waste and to protect corrclative
65-3-10, supra. Actually,

the prevention of waste is the paramount

rights.  Sec,

power, inasmyuch as this term is an inlegral

part of the definition of correlative rights,

{3] The 853,.35: was  here con-

cerned with a »,o:::f for no:%::::. i-
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Towables, which is ocSc:Lz directly re-

lated 8 nc:.o§:<o :E:m. In 9.;2. to
?.082 no?n_.:zo :E:F it is incumbent
upon the commission to determine, “so far

7 certain founda-

as it is practical to do so,
tionary matters, without which the corrcla-
tive rights of the various owners cannot
be ascertained.  Therefore, the commis-
sion, by “basic conclusions of fact” (or
what might be termed “findings”), must
determine, insofar as practicable, (1) the
amount of recoverable gas under cach
producer’s tract; (2) the total amount of

recoverable gas in the pool; (3) the pro-

portion that (1) Dhears to (2); and (4)

what portion of the arrived at proportion
can be recovered withou! wasic. That the
extent of the corrclative rights must first
be determincd before the commission can

act to protect them is manifest.

The practical nceessity for findings such
as those mentioned is made evident, under
the provisions of § 63-3-14(b) and (f)
(pertaining to allocation of allowable pro-
duction) and § 65-3-29(h) (defining “cor-
relative rights”),  Additionally, it should
be observed that the commission, “in so
far as is practicable, shall preveut drain-
age between producing tracts in a pool
which is not cqualized by counter-drain-
age,” under the provisions of § 65-3-13
(c).

The findings and conclusions of the
commission, contained in the order com-

plained of, lack any mention of any of the

~mined,” as to the amounts of recoverable

ahove factors.  The commission made no
finding as to the amounts of recoverable
gas in the pool, or under the various tracts;
it made no finding as to the amount of gas .

that could he practicably obtained witly

waste; it made no  finding S\r::::,.

N i

it made no finding {hde=€ot _

drainage
refative rights were not being protected W
under the old formula, or at least that they ”
would he better protected vnder the new !
formula, There is no indication that the ”
commission attanpted to do any of these u,
things, even to the extent of “insofar as y

is practicable.” N

Al of the above factors were In issuc

before the commission, and arc on appeal
because they were all raised in the appel-

lants' application for rchearing, |

TL We will assume that the former

“pure acrcage” formula is valid until it
suceessfully attacked.  Tlester v, Sinchur ‘
Oil & Gas Company (OkL1260), 351 P.2d
751, The attack in the mmstant case has
{ailed.  The commission made ne “nding,

o

even “insofar as can be pras

7

aty deter-

ras i the pool or under the teacts, Iow,

then, can the commission  protect cor- ;
relative rights in the absence of such a
finding?

“TTowever, simply stated, pluntifls o
arc adversely affteted by an order o
which failed to include a finding of

the jurisdictional fact upon which its
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issuance is conditioned by the Jegisla-
ture, and the issuance of which order
plaintiffs opposed in the preceding
hearing on the ground that the Com-
missioner had no power to issue same.
Yor the order is not valid; and in this
instance does not negative the ‘net
drainage’ and loss of their ‘just and
f.ma...::..iv_n share’ of production which
plaintiffs claim its issuance will cause
them, and which jurisdictional facts
were requisites to the validity of the
order.” TIlunter v. Mussey (La.App.
1956), 90 S0.2d 429, 441,

[5-7] Referring to the commission’s
finding No. 5, part of which is to the cf-
fect that the new formula will result in

a “more cquitable allocation of the gas
production in said pool than under the
present gas proration formula,” we do not

believe it is a substitute for, nor the cquiva-

~-1ént Tof, "a finding that the present gas

proration formula docs not protect cor-
relative rights.  TFurther, that portion of
the same finding that there is a “genceral
correlation between the deliverabilities of
the gas wells in the Jalmat Gas Pool and
the recoverable gas in place under the
tracts dedicated to said wells” is not tan-
tamount to a finding that the new formula
hal o
is Lased on the amounts of recoverable gas
in the pool and under the tracts, insofar
as these amounts can be practically deter-
mined and obtained without waste.  Lack-

ing such findings, or their equivalents,

- o ——-

a

ﬁ:Euom.ﬁ:% valid o_dﬁ. in current usc can-

~—— .

not ro FE,FE m:r: findings arc ncces-

sary requisites to :F. validity of the order,
for it is upon them that the very power
of the commission to act depends, Sce,
Hunter v. Husscy, supra; and IHester v.
Sinclair Qil & Gas Company, supra.

[8,9] In considering finding No. 6,
the record of the commission furnishes us
nothing upon which to base an assumption
that the finding rclates to the prevention
of waste, or to the protection of correla-
tive rights, We find no statutory authori-
ty vested in the commission to require the
production of a greater percentage of the
allowable, or to sce to it that the gas pur-
chasers can morce ncarly meet :::.rcn de-
mand unless such results stem froue or ure
made :‘mmﬁ.,..axe by the prevention of waste
or the protection of corrclative rights.

When § 65-3-13(¢) and §65-3-15(¢) are
read »omiror one salient {act is evident
—cven .:.Sq a vooﬂ 1s prorated, the market
%E.z& B:.# be determined, since, if the
allowable ?.oasn:o: from the pool ex-
ceeds market demand, waste would result
il the allowable is produced. Sce, § 65—
3-3(c), supra. Converscly, production
must be limited to the allowable cven if
market demand cxceeds that amount, since

the setting of allowables was made neces-

sideration of market requirements in the

case of unprorated pools is sclf-evident,
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..:5 needs na h:un:yic:. TFrom what has

_F.c: said, it is obvious that the commis-

ston’s finding that the enabling of gas pur-
chasers to more nearly meet the market de-
mand is not an authorized statutory basis
upont which a change of allowables may he
placed. The swmne is true of the finding as
to “the production of a greater percentage
of the pool allowable” and for the same

reasons.

(10,117 Woe therefore find that the or-

der of the commission lacked the Dhasje

findings necessary to and upon which ju-

risdiction depended, and that therefore
Order No. R-1092-C and Order No, R—
1092-A are invalid and void. We would

add that although formal and claborate

findings arc  not absolutely mnecessary,

nevertheless basic jurisdictional fndings,

sary in order to prevent waste. See, § 65+
3-13(c), supra. The reason for the con-’

supported by evidence, are required to

show that the commission has heeded the

mandate and the standards sct out by stat-

ute.  Administrative findings by an expert

administrative commission should be ‘suf-

.mnmo:zk extensive to show not only the

uzlmanmo: but the basis of the commis-

sion’s order, Sce, City of Youkers v,
United States, 1941, 320 U.S. 685, 6+ S.Ct.
327, 88 L.Iid. 400, wherein it is stated:

“The insistence that the Commis-
sion make these jurisdictional ndings
* k% efves to the reviewing
courts the assistance of an oxpert
judgment on a knotly phase of a tech-

nical subject”
70 N.M.—21

We have carcluily examined and con-
sidered the various authorities cited by the

partics, other than those lierein specificals

ly discussed, aund find them to be cither not

in point or having been decided under dif-
ferent statutes and goustitutional provi-
sions, and, where conflicting, we decline to
follow the reasoning thercof,  laving
reached this conclusion, there is no neces-

sity for any discussion or consideration of

the other points raised by appellants,

We have intentionally omitted any meu-
tion of the findings and conclusions of the
trial court, because of our disposition of
the cross-appeal. In so deciding, it is
necessary to explain the circumstances in

the trial court.

Appellants filed their application for ap-
peal from the commission's orders: the
commission filed its response, as did the
other appellees, all but one of waom mere-

Iy adopled the response filed by the com-

mission.  Thercafter, two preteinl confer-
ences were held, at which the ap-
pellee commission  broug ariginal

prohibition case in this court, tecking to
preveut the taking of any additional evi-

dence by the tewl court.  Sce. State -v,

Brand, supra, Our decision,

st {o
rile at that timie on the propricty of tak-
ing additional evidence, returned the case
to the trial court. Therealter, at the com-

mencement of the actual trial, appellants

moved that the commission he prohibited

from

ling as an adverse party,
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Leeause the sole question in the case re-
Tated to the corrclative rights of the owners

of wells in the pool and that waste was
not in issuc, The attorncy for the com-
mission objected, saying that waste was in

issuc and that also the comunission was

an adverse party whenever its decision is”

appealed.  The court sustained appeltants’
mation, hut allowed counsel for the com-
mission to remain in court, somewhat as

an obscrver,

{121 It is this ruling that is the sub.
jeet of the cross-appeal.  However, the
disposition of the question raised must of
neeessity include consideration of the scope
of review upon appeal {rom the Oil Con-
servation Commission, inasmuch as the
function of the commission, i. c., whether
administrative or quasi-judicial, is all-
::voﬁu:r..manm:mﬁ if administrative, the
authoritics generally hold that, where the
public interest is involved, such body 1s a
proper party in the appeal to the court.
Sce, Plummer v, Johnson, 1956, 61 N.M.
423, 301 P.2d 529. In addition, the ques-
tion of the constitutional division of powers
must be considered relative to the admis-
sion of testimony in the court, which was
not offered before the administrative body.
Thus, we must dispose of the question
raised in State v, Brand, supra, as allied
to the problem on ‘cross-appeal, cven
though neither of the parties has prescnted
the question, apparently because cach op-

posing party is relving, at least in part,

upon the cvidence which was introduced

in the trial court.

The appeal statute, § 65-3-22(b), N.M.
S.A. 1953 Comyp., insofar as material, reads
as follows:

“Any party to such rchearing pro-
ceeding, dissatisfied with the disposi-
tion of the application for rchearing,
may appeal therefrom to the district
court of the county * * *  TPro-
vided, however, that the questions re-
viewed on appeal shall be only ques-
tions presented to the commission by
the application for rchearing. Notice

of such appeal shall be served upon
the adverse party or parties and the
commission in the manner provided for
the service of summons in civil pro-
ceedings. The trial upon appeal shall
be de novo, without a jury, and the
transcript of proccedings before the
commission, including the cvidence
taken in hearings by the commission,
shall be received in evidence by the
court in whole or in part upon offer
by cither party, subjcct to legal ob-
jections to cvidence, in the same man-
ner as if such cvidenee was originally
offecred in the district court. The
commiission action complained of shall
be prima facie valid and the burden
shall be upon the parly or parties
secking review to establish the in-

PR

validily of such action of the commis-
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. sion.  The court shall determine the
issues of fact and of law and shall,
upon a preponderance of the cvidence
introduced before the court, which
may include evidence in addition to
the transeript of procecedings hefore
the commission, and the law applicable
thercto, enter its order cither aflirm-
ing, modifying, or vacating the order
of the commission, In the event the
court shall modify or vacate the or-
der or decision of the commission, it
shall enter such order in lieu thercof
as it may determine to be proper.
Appeals may be taken from the judg-

ment or decision of the district court
to the Supremce Court in the same
mauner as provided for appeals from
any other final judgment entered Ly a

district court in this state, * * 7

[13] Tt is apparent from a study of the
entire act (§ 65-3-2 ot scq., N.M.S.A.
1953 Comp.,, particularly § 65-3-10, supra)
that the two fundamental powers and du-
ties of the commission arc prevention of
waste and protection of correlative rights,
The Supreme Court of Oklahoma had oc-
casion to consider their statute, which is
similar though nat identical to ours, and
in Choctaw Gas Co. v. Corporalion Com-
mission, (OKL1936), 203 D.2d 00, eaid:

“And these two  fuvdamental pur-
poses of the excercise of the Conmnis-
sion’s  powers in proration  malters

are interrelated, for, if the State,

through this or seme other agency,
could not proteet such righis, and vach
owner of a portion of the gas in a
natural reservoir was 1eft Lo protect
his own, we would have resort (o the
wasteful drilling practices and races

of the preproration days.”

{14-17] Qur Tlegislature has explictly

delined  Doth “wuste”  and  “correlative

1oy aeedd . ey loyon N
rights” and placed upon the commission

the duty of preventing one and protecting
the other. Tnasmuch as there is no cx-
press mention of prevention of wasle in
the commission’s findings, insofar as they
conteern corrclative rights, it is obvions
that the wrder must have heen principally
concernied with H.,_.c:..i:,__n. correlative

rights. H_:./,,.r..,f;.‘ as we have said, certain
hasic findings must be made Lefore enr-

relative rights can be effectively protected,

From a practical standpoint,

e lepisla-
ture cannot define, in cabic feet, the prop-

certy right of cach owner of natural pas in

forecessity, deie-

New Mexico, [t must,
pate this legislative duty to an aeninistra-
tive hody such as the coannssion,  The
legislature, however, has stated wefinitively

the clements contained in such right. Tt

is not

marizing, it consists of merely (1) an op-

hsotute or unconditinnal,  Sum-

portunily to produce, (2) only insofar as

i1 practicable o do w0, (3) without

waste, (1) a proportion, (3) insofar as it

can be pract

dly determined and obtained

without waste, (6) of the gas in the gool,
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The prevention of waste is of paramount
of corrclative

interest, and protection
rights is interrclated and inscparable from

it. The very definition of “corrclative

rights”  cmphasizes the term  “without

waste.,” However, the protection of cor-
relative rights 1s a necessary adjunet, to

/<m$o ,S: re-

the 320::0: of waste.

sult unless the commission can ;To gnn to
See, Choctaw

protect corrclative rights.
Gas Co. v. Corporation Conmmission, su-

g T

H.:‘? >=:o:nr subservient to the preven-

" s ks o

tion oh waste and ce:r:; to the practicali-

tics oM ::. m_:S:o: the protection of cor-
relative anﬂm must depend upon the com-
as to the extent and
This the com-

mission’s findings
limitations of the right.
mission s required to do under the legis-
lative mandate. As such, it is acting in an
administrative capacity in following legis-
lative directions, and not in a judicial or
quasi-judicial capacity. The commission’s
actions are controlled by adequate legisla-
tive standards, and it is performing its
functions to conscryve a very vital natural

resource,

To state the problem in a different way,
if the commission had determined, from a
practical standpoint, that each owner had
a w,f.mSE amount of gas underlying his
acreage; that the pool contained a certain
amount of gas; and that a determined
amount of gas could be produced and ob-
tained without waste; then the commission

would have complied with the mandate of

the statute and its actions would have been
protecting the public interest, therchy,
quite obviously, entitling it to defend, for
the public, whatever order it issued. Thus,
it should be obvious :S.ﬂ the commission
15 a nccessary adverse party, and it was
error for the trial court.to refuse to allow
the commission to participate as such.
Plummer v. Johnson, supra; Board of Ad-
justment of City of Fort Worth v. Stovall,
1949, 147 Tex. 366, 216 S.'W.2d 171; and
Hasbrouck Heights, ete. v. Division of
Tax Appeals, 1958, 48 N.J.Super. 328, 137
A.2d 585. The owners are understandably
concerncd only with their own interests
and cannot be expected to litigate any-
thing cxcept that which concerns them.
Thercfore, absent the commission, the pub-
If the pro-
rights were com-

lic would not be represented.
tection of correlative
pletely scparate from the prevention of
Emm:: then'there might be ne nced in hav-

g the commission as a party; vﬁ if such

En.hm :‘:o..;_m,\onw @noczzaﬁrmﬁﬁro
commission would be performing a judicial
function, i. ¢., ‘determining property rights,
and grave constitutional problems would
arise. For the same reason, it must fol-
low that, just as the commission cannot
perform a judicial function, ncither can
the court perform an administrative onec.
Sce, O'Mceara v. Union Oil Co. of Cali-
fornia, 1948, 212 745, 33 So0.2d 50G;
‘irc Department of City v. City of Tort
Worth, 1949, 147 Tex. 305, 217 S.w.2d
064; Bartkowiak v. Board of Supervisors,

M
|
!
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Cit
1954, 341 Mich. 333, 67 N.W.2d 96; and
Cicotte v. Damron, 1956, 345 Mich. 528
77 N.W.2d 139. This is the nct effect of
the admission and consideration by the

trial court of the additional evidence in
this case. Such a procedure incvitably
leads to the substitution of the court’s dis-
cretion for that of the expert administra-
tive body. We do nat believe that such
procedure is valid comstitutionally,  Sec,
Johnson v. Sanchez, 1960, 67 N.M. 41, 351
P.2d 449, and the cases cited thercin, In-
sofar as § 65-3-22(h), supra, purports to
allow the district court, on appeal from

the commission, to no:maoa new 9;%:2.

to base :m decision on e preponderance
of the nqu:nn or to modify the orders
of the commission, it is void as un uncon-
stitutional delegation of power, contraven-
ing art. III, § 1, of the New Mexico Con-
stitution. In Johnson v, Sanchez, supra,

we  stated:

“It has long been the policy in the
statec of New Mexico, as shown by the
various dccisions of this court, that on
appeals from administrative bodjes the
questions to be answered by the court
arc questions of law and arc actually
restricted to whether the administrative
body acted fraudulently, arbitrarily or
capriciously, whether ..:‘F_ order was
supported by substantial evidenee, and,
generally, whether the action of the ad-
ministrative head was within the scope

(Citing cases.)

)

of his anthority.

8 TU N, 310 VLD

Sce, Californin Co. . .fx..;o Ol & Gas
Board, 19416, 200 Miss, 824, 27 S0.2d 5142, 28

Se.2d Huo. which struck LQZ: a Mississippi

statutory provision, insofar as it provided
for a “trial de novo” A statement in the
specially concurring opinicn is especially
pertinent :

“The essential nature of stuch a re-
view is such that it must he of what
the Board had hefore it at the time it
made its order. Tt would Le an incon-

gruity as remarkable to permit another
and different record to he made up on
appeal to the circuit court as it would
be to allow another and a diflerent rec-
ord to be presented to this Court on an
agpeal to it. The question 1s, and must
be, what did the Qi and Gas Board
have before it, and all this the majority
opinion has well and sufficiently point-
cd out.”

Sce, also, City of Meridian v, Davidson,
1951, 211 Miss. 683, 53 So.2d 48; Borreson
v. Department of Public Welf: 1938, 368
IL 425, 14 N.E.2d 485: and If hold Tfi-
nance Corp. v, State, 1952, 40 \\rsh, 2d 451,
244 1.2d 260,

In the instant case, it is apparent that
the trial court’s decision to allow the addi-
tional testimony was in an ceffort to deter-
mine whether the commission had oxceeded
its delegated authority and, 5n cffeet, de-
termined ownership of property,  Such teg-
timony, outside the record of that receiyed

by the commission, wis not proper, and ad-
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ditionally the over-all effect of allowing the
same. wis to show the practical result of the
workings of the formuola, which were mat-
ters that werce within the jurisdiction of the
commission and not such as would warrant
the court in substituting its judgment for
that of the commission, The admission of
testimony, relating to the conditions subse-
quent to the issuance of the order, has the
net effeet of negativing or minimizing the
factual situation as it existad before the
commission.  Lhus, instead of judicially
passing upon the action of the commission,
the court is also considering facts which did
not cven exist at the time of the original
hearing. In doing so, the court must of ne-
cessity substitute its judgment on the merils
for that of the commission, aud this is not

within its province,

[18] The trial court, after hearing the
testimony, and examining the teslimony
before the commission, felt that the new
formula was preferable to the old “pure
acrcage” formula, thereby :.::&:n a deter-
mination that the commission’s order was
proper. As to this, we express no opinion,
beeause we arce bound, as the trial court
should have been, to disposce of the case up-
on the obvious illegality of the commission’s
order.  Administrative ‘ bodies, however
well intentioned, must comply with the law;
and it is neecessary that they be requiced to

do so, to prevent any possible abuse.

i We are fully cognizant that there is an-

thority from other jurisdictions in conflict

with the rule herein announced, particularly
the decisions of the Texas courlts; how-
ever, considering our own decisions and
our statutes, we decline to {ollow the prece-
dents in other jurisdictions, other than those

cited.

It is apparent, from what has heen said
heretofore, that there was error, Loth on
hehalf of the commission and by the trial
court, Ordinarily, the result would be to
remand the case for another hearing before
the trial court with the commission as an
adverse party and the court mercly consid-
cring whether the action of the commis-
ston was fraudulent, arbitrary or capricious,
whether the order was supported by sub-
stantial evidence, and whether the action of
the administrative body was within  the
scope- of its authority. IMowever, in this
particular instance, we can conceive of no
benefit which would result from such ac-
tion, because there can be only one final
conclusion based on the record before the
commission, and that is that the order of

the commission is void.

We arc moved to finully dispose of the
matter, and do not belicve that the commis-
sion, as such, is prejudiced, inasimuch as its
counsel was present during all of the pro-
ceedings in the trial court and participated
in the appeal, to the extent at least of sign-
ing the bricfs of appcilces in addition to the
bricf as cross-appellant. We take the view
that the comimission and the public have

been adequately represented aud their view

mmeom\VﬁE.EEgm 397
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of the case fully presented to the court,
Thus, a remand would only amouut Lo an
unnccessary act and result in considerable
additional delay,

The order of the district court, affirming
the order of the Oil Conservation Commis-
sion, is reversed, with dircetions to sel the
sume aside and enter an order sustaining'
appellants” appeal and aonr:.m:m..:dc or-
ders of the commission No. R-1092-C and
No. R~1092-A as invalid and void. IT IS
SO ORDIERED,

COMPTON, C. J, and CUAVEZ and
NOBLE, JJ., concur.

MOTST, J., having recused himsc!f, not
participating.

373 P.2d 820

Robert ESPINOSA, TE:_:.Q.\»W:Q:ES.
v.

®
Gust PETRITIS and Robhert Espinosa, as Ex-
ccutors of the Last Will and Testament of
“Mike Lelckos, Deceased, Defendants-Appei-
lces,

No. 6337.
Supreme Court of New Mexico.
July 306, 19¢2.

Action o assert claim to ownerslhip, as

surviving joint tenant, in deccdent’s -k

i

account,  The District Court, Colfax Coun-

ty, Fred J. Federici, D, ., denied relief, and
plntifl appealed.  T'he Supreme Court,
Carmody, J., held that evidence sustained
finding that decedent, who had retained
passhook, had not made any delivery or con-
tract such as would give donee equal or co-
extensive right of withdrawal or control.

Affirmed.

1. Gifts C=4

Llements of gift are: property subject
to gift; competeng donor; donative intent,
not induced by force or fraud; delivery;
acceptance;  and present gift fully exe-
cuted.

2. Gifts ¢&=30(1)

Jequireme ; : :
requirement of delivery in inter vivos
gift of interest in bank account is fulfilled

when donor give

donee cqual power to
withdraw from account.

3. Gifts ¢=30(1)

Donor’s mere inten: on ‘o make gift
of intcrest in bank account, wehout e:..r.n-
tuating it by delivery, creates no right in
donee and no power to withdraw from
fud.

4. Gifts C=30(3)
Sarrender of passhook (0 donee s not
prerequisite o creation of valid juter vivos

: M . LTI
gift in bank account, but there must be
something by which donor ereates in donee

equal right to pessession of book,
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ARGUMENT AND AUTHORITIES

POINT I |

THE COMMISSION'S FINDINGS OF FACT ARE
SUPPORTED BY SUBSTANTIAL EVIDENCE.

1ESUBSTANTIAL EVIDENCE QUESTION i

The Appellant, David Fasken, states that an "...administrativé
Eagency may not disregard and discredit uncontradicted evidence i
; ;
‘and enter findings contrary to that evidence." (Brief-in-Chief |

ip. 5). In support of this statement Fasken quotes Frederick v.

i Younger Van Lines, 74 N.M. 320, 393 P.2d 438 (1964). This case

'cites with approval Medler v. Henry, 44 N.M. 275, 283, 101 P.2d 394

5(1940), which states as follows the rule in this jurisdiction

%governing the weight a trier of fact should give uncontradicted
%testimony:

From the New Mexico cases discussed, we believe
the rule in this jurisdiction to be that the testimony
of a witness, whether interested or disinterested,
cannot arbitrarily be disregarded by the trier of |
the facts; but it cannot be said that the trier ’
of facts has acted arbitrarily in disregarding such
testimony, although not directly contradicted, when-

eaver any of the following matters appear from the :
record: i

(a) That the witness is impeached i
by direct evidence of his lack of veracity =
or of his bad moral character, or by some

other legal method of impeachment. :

(b) That the testimony is equivocal
or contains inherent improbabilities.

(c) That there are suspicious circunm-

stances surrounding the transaction testified
to L

(d) That legitimate inferences may
be drawn from the facts and clrcumstances
of the case that contradlict or cast reasonable
doubt upon the truth or accuracy of the oral
testimony. (Emphasis added)

Fasken seems t0 argue that the Commission should have called

é?itnesses and put on testimony to defend the status quo against i
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E the Fasken applications (Brief-in-Chief p. 7). It appears to be
f Fasken's contention that findings not based on contradictory

; direct testimony are not supported by substantial evidence. It
{ is important, therefore, to see how "substantial evidence" has

' been defined in this jurisdiction.

"Substantial evidence" is "such relevant evidence as a rea-
i sonable mind might accept as adequate to support a conclusion."

Ft. Sumner Municipal School Board v. Parsons, 82 N.M. 610, 485

P.2d 366 (1971); Wickersham v, New Mexico State Board of Educa-

tion, 81 N.M. 188, 464 P.2d 918, Ct. of App. (1970). 1In deciding

whether a finding has substantial support, the Court must view
the evidence in the most favorable light to support the finding
and will reverse only if convinced that the evidence thus viewed,

. together with all reasonable inferences to be drawn therefrom,

- cannot sustain the finding. Any evidence unfavorable to the find-

ing will not be considered, Martinez v. Sears Roebuck & Company,

81 N.M. 371, 467 P.2d 37, Ct. of App. (1970); United Veterans

- Organization v. New Mexico Property Appraisal Department, 84 N.M.

114, 500 P.2d4 199, Ct. of App. (1972).
It is clearly established in New Mexico that the burden of

? proof before administrative agencies is on the moving party,

International Minerals and Chemical Corporation v. New Mexico Publ

ic

© Service Commission, 81 N.M. 280, 283, 466 P.2d 557 (1970), and

that orders of the Commission are presumed valid until an applican

- establishes their invalidity, Section 65-3-22(b) NMSA, 1953 Comp.,

- as amended. 1In this case, Fasken cannot overcome its failure

]
!

- properly to show that its application is supported by the evidence§

" by alleging that the Commission should have put on direct testimon&

- contradicting the testimony of its witness. Such a theory is

_ contrary to the role of the Commission for it would no longer

-2-



-all the testimony is read together and each argument is seen in 3
its proper context, it becomes readily apparent that some of the

i Fasken testimony was surrounded by suspicious circumstances, that |

EFINDINGS ON SINGLE SOURCE OF SUPPLY

émission issued Order No. R-3758, which pursuant to its statutory
Epowers to determine the limits of oil and gas pools set out in
éSection 65-3-11 NMSA, 1953 Comp., as amended, extended the Indian
iBasin—Morrow Gas Pool to include acreage from the North Indian
gﬁills—Morrow Gas Pool on which Fasken had drilled two wells (Tr. 1,

:Brief-in-Chief p. 3). The Commission consolidated the pools becaude

: perform its administrative function as defined by this court and
€ reach decisions on the applications before it by applying the
é‘evidence presented to precise legislative standards, Continental
réOil Company v. Oil Conservation Commission, 70 N.M. 310, 373 P.2d
j 809 (1962). Instead the Commission would become a party opponent
é to all applicants before it.

§ it is necessary that all the testimony in this case be reviewed.
:%Fasken briefly summarizes the cross-examination of Mr. James Henry)

ihis expert witness (Brief-in-Chief pp. 6 and 7). His approach is |

_éother testimony contained inherent improbabilities and that

iilegitimate inferences could be drawn from the evidence that cast |

Henry. See, Medler v. Henry, supra.

~it concluded they constituted a common source of supply (Finding 3,
iOrder No. R-3758). No appearance was made by David Fasken in that

proceeding, although the pools were consolidated at his request

In view of the language from Medler v. Henry gquoted above,

to isolate certain bits of testimony from the cross-examination

and dismiss them. The Commission believes, however, that when

reasonable doubt upon the accuracy of the oral testimony of Mr.

As noted by Fasken, on June 1, 1969, the 0il Conservation Com-

-3




. and he received notice of the hearing. |
The Commission again found in the orders challenged in this
; case that the Morrow formation underlying the Indian Basin-Morrow |

% Gas Pool constitutes a single common source of gas supply (Find-

é ing 5, Order No. R-4409-A, Finding 6, Order No. R-4444).

7 Mr. Henry explained Fasken's primary contention: that the

" north portion of the Indian Basin-Morrow Gas Pool is a separate
f%and distinct source of gas “...not connected with the pool to the
;south.“ (Brief-in-Chief p. 3.) 1In support of this position, he

. explained Fasken Exhibit No. 1 (Tr. 103-106, 110-112); a structure
igmap of the Morrow formation which showed the possible presence of |
éa water trough through the Indian Basin-Morrow Gas Pool which
z;could separate the north and south portions of the pool into

, separate sources of supply. He also presented in support of his
?fhypothesis Exhibit No. 2 (Tr. 106-110); a cross-section of a serief
%iof gama ray neutron logs through this portion of the Morrow forma-~
! tion and Exhibit No. 3 (Tr. 112-114); a map showing the thickness

of the Indian Hills Sand interval in this area. Based on these

- exhibits Mr. Henry had prepared Exhibit No. 4, {(Tr. 114-123) whiché
: was purported to be an expanded vertical view of the Indian Hills |
Sand cut along a trace portrayed on Exhibit No. 1.

On cross-examination by Daniel S. Nutter, the Commission's
;;Chief Petroleum Engineer, serious questions emerged as to the
'iadequacy of the evidence supporting the water trough concept !
C(Tr. 144).

Not only did Mr., Nutter's cross-examination raise questions

‘as to the sufficiency of the information on which Fasken's
rfconcluaions were based, it became apparent that Mr. Henry had %
éconcluded that the Indian Hills formation merely sloped to the

ieast until he received information from the Corinne Grace-Indian
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§ Hills Well in Section 8, Township 21 South, Range 24 East (Tr.
: 144-145).

The cross-examination by Jack Cooley revealed, however, that
% Fasken relied on information from the Grace well which was incom-
; plete for the file used by Mr. Henry did not contain information

% filed with the 0il Conservation Commission after May 15, 1972,

| (Tr. 163-164) and that the information that was filed with the

2 Commission may well have been inaccurate (Tr. 163-166). It also

; appeared that considerable confusion existed even as to what zone

. gas was being produced from in the Corinne Grace Well (Tr. 165-166).

If the evidence presented by Fasken is correct, it still §
- fails to establish the existence of a water trough for on cross- E
{ examination by Mr. Stamets, Mr. Henry stated that "Different %
. people would draw different maps with the same poeints.” (Tr. 162);
Further doubt was raised as to the existence of a water trough
, on cross-examination by Mr. Nutter. Mr. Henry was asked if the

- water trough would appear on Fasken Exhibit No. 4 if the data from
' the Grace well was not included (Tr. 151):

"~ Q But when you draw a straight line from the Skelly Federal

: Number 1 to the Ross Federal Number 1, we simply see

a dipping generally from the south to the north, and we

don't have this tremendous sincline in between the wells,

is that correct?

A If you ignore the Corinne Grace Well, but--

Q I said if we went from the Skelly Federal Number 1 to the
Ross Federal Number 1, just straight across.

A That's right....

It is apparent, therefore, that without the data from the
: Grace well, the trough concept would fall and the data from the
- Grace well was highly unreliable. The Commission, therefore, i

could not accept it. !



}view of the Indian Hills Sand was offered to support the concept
" of a water trough (Tr. 114-123). Plotted on this cross-section
,;are various wells. Fasken's Exhibit No. 1, the structure map,

‘has a red line or trace across it. This trace shows where the

Exhibit No. 4 which is purported to be an expanded vertical |

vertical cut reflected on Fasken's Exhibit No. 4 would lie. %

iIf 0il Conservation Commission Exhibit 1 is examined, it reflects !

gthe actual line connecting the wells which are plotted on Fasken's
%Exhibit 4. It is important to examine Fasken's Exhibit No. 1 and
fespecially the wells which lie close to the suggested water

! trough. First the David Fasken-Skelly Federal Well No. 1 in
'%Section 9, Township 21 South, Range 24 East, which is on the trace
Zon Fasken's Exhibit No. 1 should be noticed. To get to the next
E?well plotted on Fasken's Exhibit 4, it is necessary to move to the
éwest on the structure map more than one-half mile to the Corinne
!gGrace~Indian Hills Well in Section 8 of said Township 21 South,

. Range 24 East. The next well, the Mobil Federal No. 1 in Section
© 10, is almost two miles to the east and then we must go more than
;;two miles to the west to the next well which is the David Fasken-

' Shell Federal Well No. 1 in Section 5, and finally to the east
+ Section 4. It is apparent that Fasken had to resort to a con-

- transcript further reveals that without this manipulation of the

- evidence quite a different picture would have been portrayed

:Q (By Mr. Nutter) Now, Mr. Henry, if we took your straight

t

again about a mile to the David Fasken-Ross Federal Well No. 1 in

siderable amount of zig-zagging to prepare its Exhibit 4. The

(Tr. 148-149). 1t reads as follows:

line that you have drawn between the Skelly Federal Number
1 and the Ross Federal Number 1, and if we ignored the
zig-zagging back and forth, and we connected those two
wells on Exhibit Number Four, I believe we would go from
this point on the Skelly Federal Number 1 to this point
on the Ross Federal Number 1, is that correct?
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A (By Mr. Henry) That's correct.

Q@ And we wouldn't show the big U-tube connecting the two E
wells? ;

" A Not if you are on the structure map.
|

Other evidence offered by Fasken to support the trough concept

% is misleading. Fasken Exhibit No. 4 is a diagram of how he

| believes the Indian Hills Sand would look if cut along the trace

: on his Exhibit No. 1 -- assuming his other assumptions about the

? reservoir to be correct. This exhibit portrays quite a dramatic

? saddle or trough. If, however, we examine the scale on this

% exhibit, we see that it reflects a vertical range of only about

é 500 feet. There is no horizontal scale on Exhibit No. 4 but if

% we compare this to Exhibit No. 1, we can see that this exhibit

| covers a distance of about 8 miles. If the diagram was drawn to

i a scale which accurately pictured the reservoir's dimensions it

% would show a long line with a very small dip in it. It would not

% present such a dramatic picture nor would it be misleading.

It should be recalled, that when Fasken appeared before the

% Commission, the burden was on him as the moving party to establish

é that a trough ran through this formation which was an effective

E barrier between the north and south portions of the pool and that

' Order No. R-3758 was invalid, Section 65-3-22(b) NMSA, 1953 Comp.,
: !

as amended.

Fasken relied on evidence that, although not directly contra-
verted, was shown on cross-examination to be incomplete, probably
- inaccurate, and manipulated. The Commission, therefore, could

. not conclude that the northern portion of the pool was a separate |

. source of supply for such evidence was equivocal and contained

inherent improbabilities. See, Medler v. Henry, supra.




* offered by Fasken as to the presence of a water trough in this

* Gas Pool constituted separate source of supply.

© FINDINGS ON CORRELATIVE RIGHTS

The facts and circumstances of this case are capable of
~ various interpretations and inferences can be drawn from them

that cast reasonable doubt upon the accuracy of the testimony

. pool. See, Medler v. Henry, supra.

The Commission concluded therefore that Fasken had failed to .

. show that the north and south portions of the Indian Basin-Morrow

Fasken Exhibits 5 through 9 were offered to show that with-
drawing gas from a well in the north of the reservoir affects the
f pressure and gas migration in the south of the reservoir and 5
; vice versa (Tr. 123-134). All this evidence supports the concept
that the reservoir is one common source of supply since there is
E obviously communication throughout the pool. And this is sub-
stantial evidence upon which Finding 5 of Order No. R-4409-A and

" Finding 6 of Order No. R-4444 should be sustained.

The Commission orders challenged in this case contain
findings which state that either increased allowables for or
: unrestricted production from the two Fasken wells in the
- northern portion of the Indian Basin-Morrow Gas Pool would violatd
7 the correlative rights of other mineral interest owners in the
- pool (Finding 6, Order No. R-4409-A, Finding 7, Order No. R-4444) .
Fasken alleges these findings are not supported by substantial
evidence (Brief-in-Chief p. 7).

The 0il Conservation Commission is empowered to protect the

correlative rights of all operators in any oil or gas pool by ;
Section 65-3-10 NMSA, 13953 Comp., as amended. "Correlative right&“

is defined as follows by Section 65-3-29 H NMSA, 1953 Comp., as

-



? amended:

"Correlative Rights" means the opportunity afforded,

so far as it 1s practicable to do so, to the owner

of each property in a pool to produce without waste

his just and equitable share of the oll or gas, or
both, in the pool, being an amount, so far as can be
practicably determined, and so far as can be practicably
obtained without waste, substantially in the proportion
that the quantity of recoverable oil or gas, or both,
under such property bears to the total recoverable oil
or gas, or both, in the pool, and for such purpose to
use his just and equitable share of the reservoir
energy. (Emphasis added)

%
Although the wells in the Indian Basin-Morrow Gas Pool are oﬁ

f 640-acre spacing, an exception has been made for the two David §

; Fasken wells in the northern portion of this pool. These wells

% have over 920 acres in each proration unit (Tr. 80, 153). It

s
i
1

i

. should be noted that the allocations of allowables in this pool

é are on a straight acreage basis (Tr. 153) and therefore Fasken ha£
% larger allowables (Tr. 153) and is able to produce considerably %
i more from each of these wells than are other operators in the poolL

!

: Ten wells produce from these Indian Hills Morrow Sands (Tr. l151- ?

. 152) . The two Fasken wells in the north constitute, therefore, %
z 20 percent of the wells producing from the Indian Basin-Morrow Gas
; Pool (Tr. 152) but have produced almost 40 percent of the gas é
© (Tr. 153). !

As has been noted earlier in this brief, Fasken is seeking ag
? capacity allowable for the two wells in the northern portion of %
é the Indian Basin-Morrow Gas Pool (Tr. 36, 42, 99, 137-141). The

€ present allowable for each of these is approximately 3,000,000 E
é cubic feet of gas per day (Tr. 170). What Mr. Fasken is attempt- |
é ing to do in this case is increase production from each of these
f wells to approximately 9,000,000 cubic feet of gas per day and

E then, eventually, to as mueh as 11,000,000 cubic feet of gas per

. day (Tr. 170).




-

It is apparent from the transcript that the Fasken wells in
the northern portion of the pool are producing proportionally

| more gas than other wells in the pool. Fasken, therefore, has an

: equal if not greater opportunity to produce his just and equitablg

é share of the gas. The evidence reveals that granting Fasken's |

: application would only increase his opportunity to produce gas

é from the pool.

Fasken offered six exhibits that demonstrated pressure

; variations over a period of time in this formation (Fasken

| Exhibits 5, 5A, 6, 7, 8, 9 Tr. 123-136). These exhibits indicate

; that originally between what Fasken calls the north and south

% hasins there was a pressure differential of 111 pounds (Tr. 66, 90,

é 124). The testimony on these exhibits indicated that the pressure;

E had varied and increased between these portions of the pool during

! the time records had been kept on the wells in the pool and that

% this increased pressure differential is damaging his correlative

zrights (Tr. 78, 141). Fasken alleges that granting his applica- i
étion would help alleviate this situation by allowing greater i
Ewithdrawal from the north (Tr. 78, 141). 2
Mr. Henry testified that Fasken could increase the allow- i

éable and thereby the amount of gas he could produce in the
: i
|

,:northern portion of the Indian Hills-Morrow Gas Pool by reasonably

{

édeveloping acreage in the north which he has under lease (Tr.

i

:170-171). The transcript reads as follows:

Q (By Mr. Utz) Mr. Stamets asked you about drilling another |
well up in Section 31. What is the reason you don't want
to develop that acreage?

‘A (By Mr. Henry) Well, to date, my client has not provided

: the money to do it with, he maintains very strict budgetary
control on what I drill and don't drill, and he's not
provided the money. We have recommended it and discussed
it from time to time, and he does own the laase on that
acreage. F
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Do you think it is productive?
A Yes, sir.

i Q And that would increase your allowable by almost a third,
wouldn't it?

. A I would hope so.

When it is recalled that the Commission must afford the

; owner of each property in a pool an opportunity to produce his
fair share of the gas in the pool as far as it is practicable to
f do so (Section 65-3-29 H. NMSA, 1953 Comp., as amended) it becomeq
é apparent that the Commission cannot grant Fasken the relief he
alleges is needed due to any pressure differential. If the pres-
sure differential is being caused or aggravated by the rates of

§ withdrawal from the pool, Mr. Fasken should reasonably develop

| the acreage which he has under lease and, thereby, increase
production from the north. If he would develop this acreage, he
é could substantially correct the problem of which he complains in
| this case (Tr. 170-171).

If Fasken's correlative rights are being impaired it is not
the result of Commission policy but Fasken's unwillingness to
adequately develop his acreage (Tr. 170). If the Commission
; granted Fasken's applications it would jeopardize the rights of
é other interest owners in the pool who had gone to the expense of
? properly developing their leases.

Not only has Fasken failed to properly develop the field,

% he is, in fact, aggravating the very problem of which he complaing.

It should be recalled that he alleges that there is migration of g
é gas from the northern reservoir toward the southern reservoir %

; !
- caused by greater pressure in the northern reservoir (Tr. 101, llj-

|
* 123). He further alleges that this pressure differential is caus%d

; by the fact that there is greater production in the south than in!
, i

|
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the north (Tr. 101, 115, 117-118, 123, 125-126).

If we assume these alleged facts to be true, it appears that
Fasken is practicing imprudent operating procedures for he is
contributing to the loss of gas in the north by overproducing a
é well in the southern portion of the pool (Tr. 154) and at the
same time, due to contract problems, he has reduced production
on certain wells in the northern portion of the pool (Fasken
Exhibit No. 6, Tr. 155). !

Fasken states that what is occurring in the Indian Basin-

é Morrow Gas Pool is "an operating and producing scheme® which is
% resulting in waste of natural gas (Brief-in-Chief p. 6).

When all the facts set out in the preceding paragraphs
are taken together, it appears that the pressure imbalance can
© be attributed, at least in part, to the fact that Fasken is over-
f producing wells in areas of lowest pressure in the pool thereby
| further decreasing the pressure there. He is also underproducing
f wells in areas of highest pressure increasing thereby the pressurq
in that part of the pool and ultimately increasing the pressure
differential. This appears to the Commission to be the only
possible "producing scheme" which appears in record.

In any event, these facts brought out on the cross-examinatidn

of Mr. Henry show that there are suspicious circumstances surround-

ing the figures supplied to the Commission on pressure differentiéls

i

- and under the standard of Medler v. Henry, supra, this evidence

‘ is impeached by such circumstances.
The record reveals that Fasken can produce a greater propor-
¢ tion of the gas from the pool from each of his two wells in the

f north than can be produced from any other well in the pool (Tr.

f 152-153) . His applications seek an order which would increase hiq

i

E advantage over other wells (Tr. 36, 42, 99, 137-141). Although
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% Fasken alleges his correlative rights are impaired by a pressure

é differential (Tr. 78, 141), on close examination of the record

é any pressure differential is being aggravated by the method in

f which Fasken produces his wells (Tr. 154-155). This evidence

E supports the Commission's findings that granting Fasken's applica-
f tion would violate the correlative rights of other mineral intereJt
é owners in the pool for it would enable Fasken to produce at their
? expense. To find otherwise, the Commission would have to jeop-

é ardize the correlative rights of other mineral interest owners in
X an effort to protect Fasken from his own imprudent operating

~ procedures.

' FINDINGS ON WASTE

The Commission found that denial of the Fasken applications
; would be in the interest of waste prevention (Finding 7, Order

f No. R-4409-A, Finding 8, Order No. R-4444). These findings are

f challenged as not supported by substantial evidence (Brief-in-

é Chief p. 7).

Section 65<4(0-2 NMSA, 1953 Comp., as amended, charges the

é Commission with the duty of preventing waste. "Waste" is defined
é by Section 65-3-3 NMSA, 1953 Comp., as amended. The portions of
% this definition relevant to this case read as follows:

65-3-3. WASTE--DEFINITIONS.--As used in this act the
term "waste," in addition to its ordinary meaning,
shall include:

A. "Underground waste" as those words are generally
understood in the oil and gas business, and in any
event to embrace the inefficient, excessive, or
improper, use or dissipation of the reservoir
energy, including gas energy and water drive, of
any pool, and the locating, spacing, drilling,
equipping, operating, or producing, of any well
or wells in a manner to reduce or tend to reduce
the total quantity of crude petroleum oil or
natural gas ultimately recovered from any pool,
and the use of inefficient underground storage
of natural gas.
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E. The production in this state of natural gas from
any gas well or wells, or from any gas 1, in
excess Of the reasonable market demand from
such source for natural gas of the type produced
or in excess of the capaclty of gas transportation
facilities for such type of natural gas. The words

"reasonable market demand," as used herein with
respect to natural gas, shall be construed to mean
the demand for natural gas for reasonable current
requirements, for current consumption and for use
within or outside the state, together with the
demand for such amounts as are necessary for
building up or maintaining reasonable storage
reserves of natural gas or products thereof,
or both such natural gas and products. (Emphasis
added)

These statutory provisions are recited again in the Rules
é and Regulations of the 0il Conservation Commission (pp. A-7- A-9).
i In preventing waste the Commission must consider a number of
é factors set out in this statutory definition. It cannot pick

E and choose among considerations but must act to prevent waste in
é a fashion consistent with all such considerations.

| Fasken alleges that underground waste is occurring due to

% underground gas migration (Tr. 77-78, 121-123, 141) and a loss ofi
% gas into a water trough (Tr. 77-78, 122) in violation of Sub-

é section A of the definition quoted above. He alleges that this

% waste is caused by administering and regulating the pool in

i accordance with the Rules and Regulations of the New Mexico 0il

E Conservation Commission which prorate the pool (Tr. 60). A close
é review of the evidence reveals, however, that:

1. Fasken failed to establish that waste is
occurring in this pool,

2. the record clearly shows that waste would |

result if either of Fasken's applications
were granted and

3. if waste is occurring, it is not the result of
regulation by the 0il Conservation Commission,

but instead is a result of imprudent operating
procedures.

It should be recalled that serious questions have been

% raised as to whether or not a water trough runs through the
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Indian Basin-Morrov: Gas Pool. If it does not, it is very doubtful
that the theories advanced by Fasken on the issue of waste are
valid.

Fasken seeks eithar the creation of a separate gas pool out
of acreage presently located in the northern portion of the Indian
Basin-Morrow Gas Pool (Tr. 2, 9, 60, 98) or in the alternative,
capacity allowables for his two wells in that portion of this
pool (Tr. 36, 42, 99, 137-141). Either of these proposed changes
. would result in the waste of gas as defined in Section 65-3-3 B.
NMSA, 1953 Comp., as amended, to the extent it would allow in-
creased production from the Fasken wells which were already
capable of producing in excess of reasonable market demand and
the capacity of the pipeline for such natural gas from these wellﬂ.

. When cross-examined on this point, Mr. Henry testified (Tr. 166):

Q (By Mr. Cooley) Referring to your testimony on cross- i
examination, it came out that you have certain gas i
purchase contract problems with respect to what you i
describe as the north pool, is that correct?

‘A We have them with respect to all of the connections
in the Indian Basin.

Q The entire pool has a greater capacity to produce
than Mr. Fasken is able to pass on to the pipe
line company?

; A We have an excess capacity to produce, ves.

ﬁ Q If the present capacity under the present allowable
i is in excess of your present market, what is to be ;
gained by giving capacity allowables or increasing i
the allowable for any well in the field or giving
the capacity allowable as you suggest?

% A {(No response)

i Q You are already cappable of producing more gas than you
; can sell?

. A That's right.

The definition of waste was discussed in Continental 0il

; Company v. 0il Conservation Commission, supra, where this court |
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stated:
"When Section 65-3-13(¢c) and Section 65-3-15(e) are
read together, one salient fact is evident -- even
after a pool is prorated, the market demand must g
be determined, since, if the allowable production '
from the pool exceeds market demand, waste would
result if the allowable is produced.”

The paragraph goes on to say that "...the setting of allowables

was made necessary in order to prevent waste...."

To grant either Fasken application, the Commission would
have had to disregard testimony on market demand and authorize an
allowable which would, if produced, cause waste. The granting
of either application would have been contrary to the language

of Continental and could have been construed as authorization for

wasteful operation of the wells in the north of the Indian Basin-

Morrow Gas Pool.

been cancelled and reallocated in the pool because of the contrac
problems Mr. Fasken has had with his purchaser (Tr. 168) and

!
The testimony also shows that certain allowables have alread¢
l
his inability, therefore, to meet his allowable. i

Any increases in the production of gas which could be the i
result of granting either Fasken application would be gas produce@

in excess of market demand and would, thereby, be waste as define@

t

by statute. This evidence constitutes substantial evidence |
supporting the Commission's findings on waste. %
If waste is occurring, Mr. Fasken could provide his own ;

relief by reasonably developing the northern portion of the India$

Basin-Morrow Gas Pool.

Mr. Fasken points out that the Commission is mandated by !

Section 65-3-11(4) NMSA, 1953 Comp., as amended, "to prevent i
watering out of strata which is productive of oil or gas.” (Brief—
in-Chief p. 6). |
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% which contained findings based on "Mere hearsay or rumor and

! situation in this case for, as shown throughout Point I of this

In a pool like the Indian Basin-Morrow Gas Pool, water
encroaches into the reservoir as the pool is produced. 1In fact,

all wells in this type of pool will water out if it is produced

long enough. This gives rise to the question of whether or not
the situation raised by Fasken concerning the watering out of
wells (Tr. 77-78, 123) is one which the Commission could prevent
or if what we have here is just a well located at a structurally
low point which is nearing depletion.

The problems Fasken complains of may in no way be related to|
the administration of this pool under the Rules and Regulations
of the 0il Conservation Commission. Fasken admitted that the gas
in this pool was originally exposed to the same water zones as
existed in the reservoir at the time of the hearing (Tr. 91-92).
He also conceded that if there is a spill point in the reservoir,
gas could have been passing this spill point under original
reservoir characteristics (Tr. 90-91).

Fasken failed to establish the existence of a water trough
in this pool. He, furthermore, was unable to show that the %
watering out of any well was caused by administering the pool

under the Rules and Regulations of the 0il Conservation Commission

and not just the result of normal reservoir characteristics. 1In §
view of this the Commission could not give much weight to Mr,
Henry's testimony on the watering out of wells in the southern
portion of this pool.

Fasken cites McWood Corporation v. State Corporation

Commission, 78 N.M. 319, 431 P.24 52 (1967). In that case the

Supreme Court overturned a decision of the Corporation Commission

the testimony of competitors...." 1Id. at 322. That is not the
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E brief, each finding challenged by Fasken is supported by sub-

f stantial evidence.

It should also be noted that McWood is an appeal challenging
? an order of the Corporation Commission. This court found in

i that case that "...orders of administrative agencies cannot be

justified without a basis in evidence having rational and proba-

tive force."” 1Id. at 321. The decision of the Corporation Commis-

sion was reversed because the moving party before it had failed
to show with such evidence that its claim was valid. 1In the case
+ at bar, Fasken is the moving party and, if the same standard is

| applicable, must show that his application is supported by

! "avidence having rational, probative force." A full review of
the evidence shows Fasken failed to make such a showing.

Pan American Petroleum Corporation v. Wyoming Oil and Gas

f Conservation Commission, 446 P.2d 550, 32 O&GR 501 (1968) is

ﬁ quoted by Fasken at length in defense of a straw man it raises.

é Fasken states that the Commission may think he failed to make a

E prima facie case (Brief-in-Chief p. 8). The 0il Conservation

f Commission concedes that Fasken alleged all necessary elements to
é make a prima facie case. The Commission contends, however, that
Fasken failed to carry the burden of proof for the evidence he

| tendered was not sufficient to permit it to accept as true the

matters he alleged. The Pan American decision is not useful in

i this case for it involves a situation where the Wyoming Oil and
| Gas Commission denied Pan American the right to drill a well
because it felt Pan American had "...not in the first instance,
[made] out a prima facie case,....” Id. 0G&R at 511. This is
; not the situation in the proceeding at bar and, therefore, this

% case is not in point.
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POINT II

THE ORDERS OF THE COMMISSION ARE VALID
AND CONTAIN ALL FINDINGS REQUIRED BY LAW.

Fasken's Point II (Brief-in-Chief p. 10) reads as follows:

THE COMMISSION'S ORDERS ARE INVALID
BECAUSE THEY DO NOT CONTAIN ANY FIND-
ING TO SHOW THE REASONING BEHIND THE
DETERMINATION THAT WASTE WAS NOT
OCCURRING. (Emphasis added)

Initially, it should be noted that this obviously misstates

tion as to whether or not waste was occurring in this pool and no

' such determination is reflected in any finding in either order

; challenged. The Commission merely found that denying Fasken's
%fapplications would prevent waste (Finding 7, Order No. R-4409-A,
| Finding 8, Order No. R-4444).

Fasken draws the conclusion that "...the fair interpretation

é?of the commission's order is that the commission believes that

" waste is not occurring at the present time." (Brief-in-Chief

© p. 13). He further concludes that this determination was reached
i either on evidence outside the record or in a discussion among

1 Commission staff members (Brief-in-Chief pp. 13-14). Since the

01l Conservation Commission did not make such a determination, it

| is hardly appropriate to speculate as to its source.

Furthermore, the question of whether or not waste was

i occurring in this pool at the time of the Commission hearing is
Z%not properly before this court in regard to the challenge to

| Order No. R-4409-A. Section 65-3-22 NMSA, 1953 Comp., as amended,
| provides "...that the questions reviewed on appeal shall be only

| questions presented to the Commission by the application for re-

; hearing."” Nothing is raised in the Application for Rehearing of

Order No. R-4409-A concerning whether or not waste was occurring

~19~
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? in the pool and hence this point should not be considered in the
challenge to this order.

Fasken contends Orders R-4409-A and No. R-4444 are invalid
because they contain no findings to explain, support or indicate
the reasoning of the Commission in concluding that his applications
should be denied in order to prevent waste (Brief-in-Chief p. 10) .

In view of this, it is important to determine what findings

the 0il Conservation Commission must make in its orders to comply

with New Mexico law.

Continental Oil Company v. Oil Conservation Commission, supra,

f at page 321 reads as follows:

We would add that although formal and
elaborate findings are not absolutely necessary,
nevertheless basic jurisdictional findings,
supported by evidence, are required to show
that the commission has heeded the mandate and the
standards set out by statute. Administrative
findings by an expert administrative commission
should be sufficiently extensive to show not only
the jurisdiction but the basis of the commission's
order.

This is the standard against which orders of the Commission
; should be held to see if they comply with the laws of this jurisdijc-
; tion.

! The Commission is empowered to prevent waste and protect
; correlative rights by Section 65-3-10 NMSA, 1953 Comp., as amended.
The jurisdiction of the Commission in the case at bar is predicategd
upon these powers delegated to it by the legislature. The

| Continental decision requires that there be a basic jurisdictional

i finding on these powers and such a finding appears in each of the
: orders challenged (Finding 7, Order No. R-4409-A, Finding 8, Order;
i No. R-4444). Furthermore, these findings are supported by the

; evidence as has been previously shown in this brief in our discus-
sion of the findings on correlative rights where it was shown that

i granting the Fasken application would give him an unfair advantage!
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: well (Pinding 4):; that Fasken could provide his own relief by

4+ the Indian Basin-Morrow Gas Pool is a single common source of gas

. increased allowables would enable him to recover an undue share

% of the gas in the pool.

over other mineral interest owners in the pool (pp. 8~13) and in
our discussion of the findings on waste where it was shown that
granting these applications would give Fasken a license to producg
in excess of the market demand (pp. 13-18).

These findings and this supporting evidence show that the
Cormmission has heeded its statutory mandate. Any more stringent
requirement in terms of findings would be inconsistent with the

Continental decision for it would establish a requirement of more

formal and elaborate findings. If such a standard were carried to
its logical conclusion, it would appear to require that all consig-
erations recited in statute be made findings of fact as a condition
precedent to the validity of any Commission order.

Not only do the findings show the jurisdiction of the
Commission, they also reflect the basis of the Commission's deci-
sion.

Order No. R-4409-A contains findings which show that the
Commission found that there was communication throughout the pool
(Finding 4); that this pool, therefore, was a single common sourci
of supply (Finding 5); and that granting the Fasken application t¢
divide the pool would result in Fasken being able to produce his
wells in the north of the pool at unrestricted rates enabling him
to take an undue share of the gas in the pool (Finding 6).

Order No. R-4444 contains findings which show that the

northern portion of the pool contains acreage not dedicated to an*
further development of his acreage in the north (Finding 5); that

supply (Finding 6) and that granting Fasken's application for ;

-21-




In Continental at page 324, the following was said about

the relationship between the concepts of waste and correlative

rights:

The prevention of waste is of paramount interest,
and protection of correlative rights is interrelated
and inseparable from it. The very definition of
"correlative rights" emphasizes the term "without
waste.” However, the protection of correlative
rights is a necessary adjunct to the prevention

of waste. Waste will result unless the commission
can also act to protect correlative rights."
(Emphasis added)

This court cited in support of this statement Choctaw Gas

Co. v. Corporation Commission, 295 P.2d 800, 5 O&GR 1226 (1956).

Choctaw involved an order of the Oklahoma Corporation Commission
which was challenged for not containing a finding on the preven-
tion of waste. The following is the discussion of this point by

the Oklahoma Supreme Court:

To protect such correlative rights, in addition to
preventing waste, is one of the fundamental powers
of the Corporation Commission under our proration
statutes. (citations omitted.) And these two
fundamental purposes of the exercise of the Commis-
sion's powers in proration matters are interrelated,
for, if the State, through this or some other agency,
could not protect such rights, and each owner of a
portion of the gas in a natural reservolr was left
to protect his own, we would have resort to the
wasteful drilling practices and races of the prepro-
ration days. (citations omitted.) This explains
why there 18 no merit to Service Corporation's
argument that, because Order No. 28838 contained

no specific finding that the shutting in of Choctaw's
wells was necessary to prevent waste, it is void.
(Emphasis added)

In the case at bar, the 011 Conservation Commission acted to

f protect correlative rights as is reflected in the findings in its

orders. The finding that waste would be prevented is not, how-
ever, without basis in the Commission's findings for both orders
recite that granting Fasken's applications would permit him to
recover an undue share of the gas from the pool (Finding 6, Order

No. R-4409-A, Finding 7, Order No. R-4444). If the Commission
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could not prevent such undue recovery of gas, each operator would

have to "protect his own" and this would lead to wasteful practicTs
much like those experienced during the days of the Rule of |
Capture -- wasteful practices which led to the adoption of New
Mexico's conservation statutes.

The findings that waste would be prevented (Finding 7,

Order No. R-4409-A, Finding 8, Order No. R-4444) are further
supported by the record as discussed in Point I of this brief
(pp. 13-18).

As previously noted, Section 65-3-10 NMSA, 1953 Comp., as
amended, empowers the Commission to prevent waste and to protect
correlative rights. 1In the case at bar the primary consideration
of the Commission was the protection of correlative rights. This
is clearly reflected in the findings of the orders as is required

by the portion of the Continental decision hereinbefore quoted.

Fasken's Point II centers around the notion that waste and

correlative rights are two entirely separate concepts and that

a Commission order which is obviously necessary to protect correl%-
tive rights may be ineffective because it does not contain a %
separate and distinct line of reasoning based solely on the con-
cept of waste prevention.

Such a theory is inconsistent with established rules of
appellate review. Failure to make a finding will not cause a
judgment to be reversed if there are findings on another issue

which makes such a finding unnecessary. See, Gibbons & Reed

Company v. Bureau of Revenue, 80 N.M. 462, 457 P.2d 710 (1969).

In this case, the Commission's decision would have been supported
by the findings on correlative rights standing alone -~ absent
the findings on waste.

If there had been no mention of waste at all in the orders
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reasoning in all cases. When the Commission issues an order based
% on evidence presented to it at a public hearing which shows that

€ a certain application must be denied in oxrder to protect the

! section 65-3-4(D) NMSA, 1953 Comp., as amended, and knock it

. down as relating only to oil.

;ﬁof market demand. This violates Section 65-3-4(E) NMSA, 1953

. Comp., as amended, as the record before the court clearly shows.

i

i record clearly shows that it would authorize production in excess

challenged, they still should not be overturned unless Fasken
could show that the absence of such findings would have changed

the decision of the Commission. See, Maryland Casualty Company

v. Foster, 76 N.M. 310, 314, 414 P.2d 672 (1966) and 5 C.J.S.,
"Appeal and Error" 1790. This rule of appellate review has been
applied to appeals from administrative agencies. See, Choctaw

Gas Company v. Corporation Company, supra.

Even though the Commission relied on both the concepts of
waste prevention and protection of correlative rights, it

should not be required to independently pursue both courses of

mineral interest owners in a pool, it should not be barred from
carrying out this statutorily mandated duty simply because there
is not a separate showing on waste. This is especially true

since this court found in Continental that "Waste will result

unless the commission can also act to protect correlative rights."
Pasken alleges that the Commission will try to justify its

finding on waste by pointing to the fact that unratable take

would occur if either application is granted. Once again he is

engaged in a battle of straw men for he then proceeds to cite

Waste will result from granting either application for the

Sea, Point I.

Fasken cites City of Roswell v. New Mexico Water Quality
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f Pan American, supra at 510. There are no such statutory provi-

é sions in New Mexico and hence this case is not in point in the

i[
i

% proceeding at bar.

Control Commission, 84 N.M. 561, 505 P,2d4 1237 (Ct. App. 1972).

The Court of Appeals found in this decision that an administrative
agency's findings and reasoning must be reflected in the record.
This is in fact a broader standard than the one set forth in

Continental for it looks to the entire record, not just the

findings of fact. When the entire record is examined in the

case before the court, it is apparent that the 0il Conservation
Commission's reasoning was that, when there is a single source of
gas supply, allowing one producer to withdraw gas at unrestricted
rates or greater rates than other producers, violates correlative
rights for one producer has an advantage over others in the pool.
This is also wasteful because it could lead to production in
excess of market demand.

Pan American Petroleum Corporation v. Wyoming 0il and Gas

Conservation Commission, supra, is again cited by Fasken. He

contends this case is "...very similar to the one presently being
presented to the Court." (Brief-in-Chief p. 12). It is dis-
similar in one key respect, however, which renders it of little
value in this case.

Pan American deals with an order that did not comply with

the provisions of the Wyoming Administrative Procedure Act. This
act contains a provision which requires "“Findings of fact if set
forth in statutory language, shall be accompanied by a concise
and explicit statement of the underlying facts supporting the
findings." Section 9-276.28 W.S. 1957, 1967 Cum. Supp. The
Supreme Court of Wyoming interpreted this section to require

specific types of findings in Administrative orders in Wyoming.
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In fact, the New Mexico statutes relating to oil and gas
(with an exception for underground storage reservoirs) make no
requirement that the Commission make any findings whatever. The

United States Supreme Court held in United States et al. v.

Louisiana et al., 290 U.S. 70 (1933), that findings were not

essential to the validity of an administrative order where an
agency was operating under a statute which was indefinite on the
question of findings of fact and did not require them.

If rPan American, supra, is applicable, it supports the Com-

mission in this case for it states that the reviewing court

should be satisfied that the agency reached its decision based

on consideration of the entire record. 1Id. at 555. When the
entire record is considered the Commission's order is well sup-

ported by the evidence. See, Point I.
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SUMMARY AND CONCLUSION

Fasken claims there is uncontradicted evidence supporting

é his application and that certain of the Commission's findings

| are not supported by substantial evidence. As shown in this brie%,
the evidence offered by Fasken was equivocal, contained inherent !

improbabilities and, in some instances, was surrounded by

é suspicious circumstances. Other evidence was capable of legiti-

% mate inferences which cast reasonable doubt upon its accuracy.

. The Commission, therefore, could disregard much of what Fasken

E presented under the decision of this court in Medler v. Henry,
? Examination of the whole record reveals that the evidence
% offered to support Fasken's theorized water trough was insufficient
2 to overcome the physical fact of communication between the two
; portions of the pool. The record further revealed that Fasken
i had produced proportionally more gas from each of his wells in th#
% northern portion of this pool than could be produced by any otheri
j well. Approval of either of his applications would have increased

' his advantage over other operators, thereby, violating their

é correlative rights. It was also apparent that approval of either

E Fasken application would have given him a license to produce more
? than the market demand for gas from his wells and this could i
é constitute waste as defined by New Mexico statute.

‘ The record contains in support of each challenged finding

% “such relevant evidence as a reasonable mind might accept as

% adequate to support a conclusion.” Ft. Sumner Municipal School

?Board v. Parsons, supra. Each Commission finding, therefore, is

1supported by substantial evidence.
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: applications in this case, the burden of proof was on him, as

2 the moving party, to show that what he was seeking was in fact

2 supported by the evidence. This he failed to do. Having failed
% to carry the burden of proof, he cannot shift it to the Commission
é and allege that the agency's orders are not supported by sub-

; stantial evidence merely because the agency did not put on con-

- flicting direct testimony upon which to base its findings.

% party opponent to all who appear before it. This would be
_inconsistent with the role of the Commission which is to take the |
z facts presented to it, compare them to the precise legislative
' standards of the oil and gas conservation statutes and reach

; determinations based thereon. See, Continental v. 0il Conservatioh
. Commission, supra. This is the standard followed by the Commis-

! gion in the case before the court.
: findings required by law in New Mexico.

isupported by evidence which shows the Commission heeded its

%its decision. The mandate of Continental, supra., therefore, is

_ met.

; to believe that the Commission is required to support orders which

gstand on their own as necessary and proper exercises of its duty

When Fasken appeared before the Commission with the original

Fasken seems to allege that the Commission should become a

Careful review shows that the orders challenged contain all
The challenged orders contain basic jurisdictional findings

statutory mandate and complied with legislative standards. The

findings also reflect the reasoning of the Commission in reaching

Fasken apparently misinterprets this decision. He appears

Zto protect correlative rights with additional and separate lines %

: of reasoning on the question of waste prevention. This notion

‘would impose a more rigorous standard on the Commission than
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exists under present law and would require more formal and
| elaborate findings. 1It, furthermore, is inconsistent with either
i logic or long established principles of appellate review.

Since the findings in the orders challenged reflect the
% Commission's reasoning that the denial of each of Fasken's appli-
cations would protect correlative rights, the findings by necessap
implication also show that the denials would prevent waste. This

is especially true since this court stated in Continental, supra,

that: "wWaste will result unless the Commission can also act to
f protect correlative rights.”
It is the opinion of the Oil Conservation Commission that thqg

arguments advanced by David Fasken are without merit and that the

% orders of the Commission should be upheld.

Respectfully submitted,

TILIAM F. CARR
Special Assistant Attorney General i
representing the 0il Conservation
Commission of the State of New Mexico !

Attorney for Respondent-Appellee
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