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STATEMENT OF THE CASE 

This appeal i s from two summary judgments entered by the 

D i s t r i c t Court of Eddy County, a f t e r argument, which affirmed two 

orders of the O i l Conservation Commission of the State of New 

Mexico. The D i s t r i c t Court's judgments also denied two motions 

fo r summary judgment f i l e d by appellant and t h i s action i s also 

appealed. 

0 

it.:( ^< Juo-tH-' ^ttU. 

- i -



STATEMENT OF PROCEEDINGS j 

| 

Appellant f i l e d two applications with the Commission. One j 

application sought to establish certain lands as being a gas pool j 

I 
separate from the Indian Basin-Morrow Gas Pool with special pool 
rules f o r production.(Tr. 8 ). As an al t e r n a t i v e , appellant also 

f i l e d an application that would exemot i t s wells from proration anc. 
i 
i 

establish special production allowables. (Tr. H i ) . After a hearing 
i 

before an examiner, both aonlications were denied by the commissiorj. 

(Tr. 6, 39). Application was then made to the full commission for! 

a hearing on the application. The hearing was held and again the 

two applications were denied. (Tr. 6, 39). As required by §65- ! 

3-22(a) N.M.S.A. (1953), applicant then moved for a rehearing, and 

action not having been taken for ten days, the motion was deemed 

denied and the commission action final. (Tr. 8, Hi). 

Appellant next sought to have the orders of the commission 

•I reviewed by the D i s t r i c t Court of Eddy County as required by 
i 
I 

§65-3-22(b), N.M.S.A. (1953). (Tr. 1, 35). A de novo hearing was j 

held with the court considering only the record made before the 

commission. Both appellant and the commission f i l e d motions f o r 

summary judgment. Of course, appellant's motions urged that the 

commission's orders be set aside and that the commission be re­

quired to enter appropriate orders as requested. (Tr. 18, 51). 

The commission, of course, f i l e d motions for summary judgment ask­

ing that the orders denying the application be affirmed. (Tr. 20, 

53). 

Summary judgments were entered i n the commission's favor 

on November 29, 1973- (Tr. 28, 55). Findings of fact and 

conclusions of law were not f i l e d by the D i s t r i c t Court. The no­

ti c e of appeal for both cases was f i l e d December l H , 1973. (Tr. 30). 



POINT I 

FINDINGS OF FACT RELIED UPON 
BY THE COMMISSION ARE NOT SUP­
PORTED BY SUBSTANTIA 

Appellant controls o i l and gas leases covering Sections 4 j 
i 

and 5 of Tov/nship 21 South, Range 24 East, Eddy County, New Mexico. 

i 
In Section 4, appellant has d r i l l e d i t s Ross federal Well No. 1, ! 

] 
i 

land i n Section 5, i t s Shell Federal Well No. 1. Both wells pro- j 
i 

duce from the Morrow formation.(Tr. 1). At the time the wells were I 
i 

d r i l l e d and completed they were designated as being i n the North | 
""" ( 

Indian Basin-Morrow Gas Pool. (Tr. 1). In June, 1969, however, ! 

the Commission re-designated the two sections containing the v.'ells 

placing them i n the Indian Basin-Morrow Gas Pool. (Tr. 1). 
At the hearing before the examiner and again before the f u l l ! 

icommission, appellant sought to demonstrate that the two wells I 

i 
I were i n fact i n a separate pool from other wells located to the j 
j i 
south. To t h i s end, appellant presented Mr. James Henry, an ad 1 

mittedly q u a l i f i e d expert, as i t s sole witness before the commis-

(-"''sion. (Tr. 103). Mr. Henry was of the opinion that the northern 

portion of the designated Indian Basin-Morrow Gas Pool was a 

separate and d i s t i n c t source of gas and not connected with the 

pool to the south 

To support his testimony, Mr. Henry pointed out that between 

the northern area and the south was a saddle or trough i n the i 
I . . i 
ji Morrow sand. (Tr. 104). The bottom or lower portion of t h i s trough 

jwas f i l l e d with water and this(effectivelyVformed a plug or block ; elAfor: 

jthat separated the north and south pools. (Tr. 116). This effec- i j 

t i v e separation of the two pools was further evidenced by geologi-j 

ic a l and engineering data. 



The o r i g i n a l gas-water contact i n the north pool was a 

minus 5,873 feet. (Tr. 114). The gas-water contact i n the south j 

was a minus 5,700 feet. (Tr. 114). The o r i g i n a l pressure i n the 

north pool was 3',902 PSIA while i n the south i t was 3,791 PSIA, or 

a difference of 111 PSIA. (Tr. 116). The southern reservoir was 

developed and produced sometime before the northern pool, which 

resulted i n a sharp decline of the pressure i n the south. With 

t h i s pressure decline, the water plug i n the saddle, following the 

path of least resistance, began to migrate toward the south pool 

The migration of the plug has caused the premature watering out 

of wells on the north flank of the south.pool. (Tr. 118, 120). 

I n addition to the water plug moving south, gas from the 

C|l north pool was being trapped i n the water and that gas would not 

be recoverable and consequently would be wasted. (Tr. 121). 

The s i t u a t i o n has been aggravated with the passage of time. 

Production from the south pool i n August, 1972 has tot a l e d 9*35 

b i l l i o n cubic feet of gas. The north had produced only 5.5 • 

b i l l i o n cubic feet of gas. (Tr. 130). The pressure fll f i g fen fri, a, I 

between the two pools which o r i g i n a l l y was 111 PSIA, had vincreased 

to 9̂ 4 PSIA because the south pool was being produced at a faster 

rate. (Tr. 125). 

Mr. Henry's solution to the problem of wasting gas and the 

watering out of wells to the south was a proposal that the northern 

^ pool be produced at a capacity to reduce pressure and endMll^he | 

migration of the water plug to the south. The cycle could be 
1 ruinMi irr • I mi l . n r T r * n 1 v i - mi - 111 i W M I M M W I I I I 

s t a b i l i z e d or reversed i f capacity production were allowed for 

approximately four years. (Tr. 135). 



There was also some testimony by Mr. Henry that an additional 
i 

w e ll d r i l l e d i n the north might be productive. With the additional 
i 

production, the pressure s i t u a t i o n would be s l i g h t l y a l l e v i a t e d . 

But a t h i r d well would t h e o r e t i c a l l y only permit the production of 
i 
i 

an additional one m i l l i o n cubic feet of gas per day over the pre- j 
t 

sent production of three m i l l i o n cubic feet per day. To correct j 

the pressure imbalance between., the north and south pools over j 

^'^"ine m i l l i o n cubic feet of gas had to be produced each day.(Tr. 170. 

^WThe commission did not put on any testimony.g^W " f f . |^J 

In the face of uncontradicted evidence ,>the commission found there was a single common source of supply and that granting the i 

applicat i on would violate, ..corre 1 at ive .rights and t hat. denial or. 

i t was necessary to prevent waste. (Findings 5, 6 & 7, Order 

" i 

R-4409-A, Tr. 6 - Findings 6, 7 & 8, Order Tr. 39). Those! 

findings are not supported by substantial evidence and indeed f l y \ 

i n the face of uncontradicted direct testimony. 

QJ This Court has long held that a t r i a l court or administra-

if*tive agency may not disregard and discredit uncontradicted e y i -

dence and enter findings contrary to that evidence***GaTvan v. 

M i l l e r , 79 N.M. 540, 445 P.2d 961 (1968); Board of Education of 

the Village of Jemez Springs v. State Board of Education 79 N.M. 

332 , 443, P.2d 502 (1968): Frederick v. Younger Van Lines, 74 N.M. 

320, 393 P-2d 438 (1964). 

In the Frederick v. Younger Van Lines, supra , t h i s Court 

said: 

We t h i n k i t c l e a r , however, t ha t evidence which 
i s WilJBBfiffitefii n r i d ^ f i ^g j^^£2 iL! i f l -L e i t h e r b v d i r e c t 
t e s r imonv . contmaictor~~~^~es c l r -

% cumstarices , or j i d ^ 
J K~usT"y^~ast aside and aisTeg'arded. "and f i n d i n g s d i a -
, '^! r m e t r i c a l l y opposed the re to lack suppor t . 

The commission i s charged w i t h the duty o f p r e v e n t i n g waste. 

§65-3 -10 N.M.S.A. (1953) . The commission i s mandated by s t a t u t e 





answers already given. (Tr. 163). Mr. Utz, s t a f f geologist for 

the commission, merely brought out that a t h i r d well probably could 
j 

|be d r i l l e d north of Sections 4 and 5 i n a productive zone and t h i s 

would somewhat a l l e v i a t e the problem by reducing pressure i n the 

north pool. (Tr. 169). Mr. Nutter, the s t a f f engineer, questioned ! 

Mr. Henry concerning the controls which he had used i n preparing 

the exhib i t s . Mr. Henry f u l l y admitted that the controls were 

not ao comolete as they would have been had there been a greater i 
j 

density of wells. He also went on to admit that the preparation j 
I 

of the exhibits required some extrapolation. (Tr. 144). But, 

the extrapolation needed was well within the established l i m i t s 1 
1 i I 1 

'of reservoir engineering and geological concepts. (Tr. 145). 
! 
I Generally, Mr. Nutter followed the approach that d i f f e r e n t I n t e r -
1 

pretation could be made, but Mr. Nutter did not at any time i n d i -
1 

cate that he would have orepared the exhibits which demonstrated j 
j * j 
!the geology and engineering of the area i n any d i f f e r e n t manner j 
I i 
jthan did Mr. Henry. The only direct testimony put on by^the | 

• commission was a l i n e 9°n^egting^J:h^__jvarious controJL pointy lines 

on the exhibit wA^^HU_^Z--^iI££^m^££^^
mon7 w h a ^ ^ e i i n e meant or 

what information couldJbe gathered from i t . (Tr. 171). 

, ̂  At no time did the commission or Mr. Michael P. Grace o f f e r 

any witnesses for examination. At no time was any witness offered 

to show that the two pools were a single common source of gas 

supply. (Finding 5, Order R-4409-A, Finding 6, Order R-4444). At 

no time did_the commission o f f e r evidence^ under oath, that the 

use of increase allowables or unrestricted production would 

v i o l a t e any correlative r i g h t s . (Finding 6, Order R-4409-A, Finding 

i 

7, Order R-4444). At no time did the commission o f f e r any evidence 

that waste was not occurring. (Finding 7, Order R-4409-A, Finding 

8, Order R-4444). 



We are f u l l y aware that under the statutes of the State of 

Nev; Mexico, the orders of the O i l Conservation Commission are 

prima facie v a l i d and that the burden i s on the appellant to 

establish the i n v a l i d i t y of any such order. §65-3-22(b) N.M.S.A. j 

(1953). We believe that we have established waste with uncontra- ! 
j 

jdicted testimony concerning geology and formation characteristics j 
i 
t 

of the Indian Basin-Morrow Gas Pools. The commission has not proved 
i 

through t h e i r questioning of Mr. Henry that our I n t e r p r e t a t i o n j 
i 

of the data was wrong, but only that i t possibly could be Interpreted 

i n several ways. This Is not substantial evidence to support the j 
j 

orders. McWood Corporation v. State Corporation Commission 73 N.M.-H 

431 P.2d 53 (1967) states: j 
"Orders of an administrative agency cannot j 
be j u s t i f i e d witho_u~SL abasis : jn_j^id.ence_jraving j 
r a t i o n a l , probative^ force." ' " ' j 

Perhaps the commission and t r i a l court f e l t that appellant \ 

had not made a prima facie case to overcome the statutory presumo-i 

i 
t i o n of v a l i d i t y of the commission's action. In that regard, a 
most appropriate and i n s t r u c t i v e case i s Pan American Petroleum 

Corporation v. Wyoming O i l and Gas Conservation Commission 446 P.2c. i 

550,556 (Wyo. 1968). In that appeal the Wyoming Supreme Court observed. 

"With respect to the matter of burden of proof, 
no mention of i t i s made i n the Wyoming Administrative 
Procedure Act. We held i n substance, however, i n 
Glenn v. Board of County Commissioners, Sheridan County 
Wyoming, ""440 P. 2d 1, 4 7~which was a contested agency 
proceeding subject to such Act, that the concept 
of burden of proof had i t s place i n such a proceeding. 
The term, however, i s used i n a dual sense and may 
mean the burden of establishing the case as a whole I 
or the burden on a party to make out a prima facie j 
case i n his favor at a certain stage during the hearings 
The sense i n which the term was used here i s not e n t i r e l y 
clear, but i f the conclusion of the commission was 1 

predicated upon the view that Pan American did not, 
in the f i r s t Instance, make out a prima facie case, 
which i t seems to be, we think such a conclusion 
was i n error'; (Citations omitted) 

« S * ?: r: 

-8-



"While we do not profess to be s k i l l e d i n 
such s c i e n t i f i c matters, and absent techni­
cal guidance by the commission by way of ade­
quate findings or otherwise, i t would appear 
that the witness was q u a l i f i e d by t r a i n i n g and 
experience to present the evidence submitted; 
that for purposes of his study he u t i l i z e d a l l of 
the information available or. the f i e l d ; that 
such data was that o r d i n a r i l y u t i l i z e d f o r purposes 
of determining whether or not migration 
was taking place i n the "pool'', p a r t i c u l a r l y i n 
that portion here involved; that the method used 
to calculate the extent, i f any, of such migration 
to Marathon's Wiley lease was well recognized as a 
"t o o l of the trade"; and that such evidence was 
substantial evidence, s u f f i c i e n t i n the f i r s t 
Instance to make out a prima facie case.-' Id at 557. 

Appellant, with a l l the s c i e n t i f i c and engineering data i t could 
j 

imuster attempted to shov; the commission the conditions e x i s t i n g i n 

the Indian Basin-Morrow Gas Pool. At no time has the commission 

shown that our information and in t e r p r e t a t i o n was wrong. The 

findings made by the commission are without support i n the record. 



POINT I I 

THE COMMISSION'S ORDERS ARE 
INVALID BECAUSE TKF.v DO NOT 
CONTAIN AMY FINDING TC SHOV; I 
THE REASONING BEHIND THE j 
DETERMINATION. THAT WASTE ! 
WAS NOT OCCURRING j 

I 
i | 

Finding No. 7> Order R-4409-A determines that to prevent j 

waste a separate pool not be created as requested by applicant. Aj 

similar f i n d i n g regarding waste is contained i n Order R-444-'iand i s 1 

No. 8. There are absolutely no findings which indicate the reasons 

ing of the commission i n making the determination that the denial 

of the application would prevent waste. 

Of course, §65-3-10, N.M.S.A,., (1953)charges the commission j 

with preventing waste. This Court has held that the prevention of! 

waste of our petroleum resources i s the primary duty of the commis­

sion. The commission's j u r i s d i c t i o n i s predicated upon the preven-j 

t i o n of waste and the protection of correlative r i g h t s . The pre- j 
i ! 

vention of waste includes within i t s concept, and subordinate to i t 
i 
i 

the protection of correlative r i g h t s . Continental O i l Company v. | 
i 

O i i Conservation Commission 70 N.M. 310,373 P.2d 809 (1962). But, | 

I 
t h i s i s not enough. Findings must appear i n the order to show that, 

j the commission was acting within the scope of i t s statutory author-
The O i l Conservation Commission has received from t h i s Court 

i 
|instructions i n what must be contained i n i t s orders. This was 
|j 
j c l e a r l y spelled out i n Continental Oil Company v. O i l Conservation! 
i 
Commission, supra, when t h i s Court said: 

" We would add that although formal and elaborate 
f ^ z y ^ e j ^ f i i ^ y ^ f l ^ ^ ^ ^ L J S f i i ^ i i y i U i i y , nevertheless 
basic j u r i s d i c t i o n a l findings, supported by ^evidence3 

are required to show that the commission has heeded 
j the mandate and the standards set out by statute. 
j Administrative findings by an expert administrative 

i 



II 

commission should be s u f f i c i e n t l y extensive to shov; 
not only the j u r i s d i c t i o n but the basis of the 
commission's order. | ; 

The commission's findings are not s u f f i c i e n t to shov; the 

basis or reason for i t s decision, ^[nde ed, none of the findings 

made i n either order go to the question of v^a^e, but merely 

address themselves to correlative r i g h t s ^ ^ | " fcj^t*^ i O W f l t ^ 

In Order R-44oq-A (Tr. 6) Finding No. 1 deals vrith public 

notice; Finding No. 2 states what i s sought by applicant; Finding j 
i 

No. 3 recites that applicant i s given hearing de_ novo; Finding 

liNo. 4 determines communication between the north and south cools; 
i 

I 

[Finding No. 5 says that the two pools constitute a common reser­

v o i r ; Finding Mo. 6 recites that the granting of the application 

would v i o l a t e correlative rights by allowing unratable take; and, 

f i n a l l y , Finding No. 7 i s the j u r i s d i c t i o n a l f i n d i n g that denial 

of the application would protect correlative r i g h t s and orevent . I 
i 

waste. j 

In Order , (Tr. 39) Finding No. 1 concerns public j 

notice; Finding No. 2 recites what applicant seeks; Finding No. 3j 

is a r e c i t a t i o n of applicant's contentions; Finding No. 4 determine 

there i s a substantial amount of acreage i n the north pool undedicE. 

ed to any w e l l ; Finding No. 5 states that applicant could d r i l l 

a dditional wells; Finding No. 6 concludes that the north and 

south pools are a common source of supply; No. 7 i s a r e c i t a t i o n 

of the v i o l a t i o n of correlative rights i f the application i s 

granted; and, again, Finding No. 8 i s the j u r i s d i c t i o n a l f i n d i n g 

jthat the approval should be denied to protect c o r r e l a t i v e r i g h t s 

and prevent waste. 

In neither order i s there any findi n g , ^ a s ^ f i n d i n g , as 

to the fa c t s ; those that shov; support to the ultimate f i n d i n g of the prevention of waste. 

-11-



Not only has the Supreme Court said t h a t the commission must 

make necessary f i n d i n g s t o shov; i t s reasoning and i t s basis. The 

^ j ^ i r e m e n t f o r f i n d i n g s and the necessity f o r them i s discussed j 

i n 2. Davis A d m i n i s t r a t i v e Law T r e a t i s e , §16.05. Without the basic 

f i n d i n g s there could not be .1 u d i c i a l Pjsv_iew of the a d m i n i s t r a t i v e j 

a c t i o n . Having basic f i n d i n g s a v a i l a b l e also prevents j u d i c i a l 

s u r p a t i o n of a d m i n i s t r a t i o n a c t i o n . And, of course, having the 

S~a.sain.st,^arbitrarJZ, and__cajpricious j f i n d i n g s i n the records 

a c t i o n by the agency. 

The necessity f o r f i n d i n g s s u f f i c i e n t t o shov; the reasoning j 

of an a d m i n i s t r a t i v e agency was r e c e n t l y r e a f f i r m e d I n the case o f ; 
i ! 
j ! 
j C i t y of Roswell v. New Mexico Water Quality Control Commission, j 

84 N.M. 561, 505 P. 2d 1237 (Ct.Ap., 1972). The New Mexico Court 

|!of Appeals s e t t i n g aside water q u a l i t y r e g u l a t i o n s noted: 

This record reveals only the noti c e of p u b l i c 
hearing, the testimony of the various experts and 
oth e r s , some e x h i b i t s and the r e g u l a t i o n s . V/e have 
no i n d i c a t i o n of what the Commission r e l i e d upon 
as a basis f c r adopting the r e g u l a t i o n s . As was 

i s t a t e d i n McClary v. Wagoner, 16 Mich.ApD. 326, 
• 167 N.W.2d 800 (1969), 'We need t o know the path the 

board has taken through the c o n f l i c t i n g evidence. 
The appeal board should I n d i c a t e the testimony 
adopted, the standard followed and the reasoning 
i t used i n reaching i t s conclusion.' These 
r e g u l a t i o n s are conclusions without reasons. 

% * « s s a 

\ \ We do not hold t h a t formal f i n d i n g s are r e q u i r e d . 
We do hold the _record_ must indicate, the ^reasoning 
of the Commission and the basis on which i t adopted 

1 the r e g u l a t i o n s . The re g u l a t i o n s were not adopted 
i n accordance w i t h lav;. Accordingly, the r e g u l a t i o n s 
are set aside. 

A very s i m i l a r appeal from a d m i n i s t r a t i v e a c t i o n i s reported 

i n Pan American Petroleum Corporation v. Wyoming O i l and Gas Con­

se r v a t i o n Commission, 446 P.2d 550,556 (Wy° • 1968) .The case i s very j 

[ s i m i l a r to the one presently being submitted t o t h i s Court. The 

O i l and Gas Conservation Commission of Wyoming had denied an 
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application for an unorthodox d r i l l i n g location. The Administrative 

Procedure Act of Wyoming required the agency to include w i t h i n i t s ! 

decision findings of fact on basic issues. The commission had : 
i 

not done so. The Court, i n proceeding to reverse the D i s t r i c t i 

Court and remanding the matter to the commission observed: j 

Ultimate facts can only 'be reached by a process j 
of legal reasoning based on the legal significance i 
to be afforded primary evidentiary fa c t s , ' Braun v. j 
P.ibicoff, 3 Cir". , 292 F.2d 35^,357; and -tt is r.hS i 
duty of the reviewing court to s a t i s f y i t s e l f that ; 
an ...agenpx' determination has" bee n" re ached" 1 up oh ' ' 
consideration Q f the whole record or such portion there4 
of as may be cited by any party, as required by > 
§8(a) of the Act (5 9-27*5.26 (a) , supra) on a._ j 
'reasonable basis in lav;.' 3raun v. F.ibicofT". supra. \ 
In other" v/orHs'r^rderTy'" re view requires that _the j 
primary basic facts must be settled before i t can be j 
determined that ultimate facts found by an agency 
conform to JLaw. Failure of an agency to meet i t s j 
re s p o n s i b i l i t i e s i n the. premises makes i t s deter- i 
mination susceptible to the charge that the order • 
entered i s contrarv to law._^ i d at 555 • j 

port j u r i s d i c t i o n a l facts i s well recognized. Not only does i t al-

Thus, necessity for including! Endings of fact \to s; 

low j u d i c i a l review, i t requires those facts to shov; the i n t e l l e c - I 

t u a l processes of the agency and prevents a r b i t r a r y and capricious | 

action. This i s p a r t i c u l a r l y so, when an agency such as the O i l 

Conservation Commission deals with material and information which 

can only be analyzed and interpreted by q u a l i f i e d experts. 

A l l the evidence presented to the Commission and a l l the 

evidence of record clearly shows that waste i s occurring and the 

granting of the application would prevent that waste. Yet, the 

f a i r i n t e r p r e t a t i o n of the commission's order i s that the commis-

sion__believes_ that waste i s not occurring at the present time. 

iWhat evidence exists to support this? The evidence i s not con­

tained i n t h i s record. ^Therefore, one must believe that the 

commission i n i t s deliberations went outside the record for i t s 

evidence. Or was I t a discussion among the s t a f f experts? / 
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I f the commission went outside the record for evidence, or i f the 

s t a f f experts provided them other information, or conferred with 

one another, why was t h i s expert testimony not presented at the 

hearing so i t could be cross-examined, analyzed and exposed to 

the l i g h t of day? 18 A.L.R.2d 552. Information used by the agency 

to determine j u r i s d i c t i o n a l findings on waste should appear i n the j 

fi n d i n g of the order and t h i s i n turn should r e f l e c t i n the ! 

V 

evidence. None of these admlnisj^ratj^ i s present. 

The commission w i l l undoubtedly attempt to j u s t i f y i t s 

j u r i s d i c t i o n a l f i n d i n g that waste w i l l occur i f the application i s ! 
i 
i 

granted by pointing to the finding i n each order that granting j 

I 
the application would result i n unratable takes of gas from 

the wells i n the pools and that t h i s i s waste as defined i n §65-3-4(1 

N.M.S.A. (1953). The answer i s twofold. F i r s t , §65-3-4(D), supra,deals only with o i l and not gas. 

Gas i s handled i n §65-3-4__(E) , supra, and waste of gas i s , defined, 

as being production i n excess of reasonable market demand or i n 

excess of the capacity of the gas transportation f a c i l i t i e s . 

Thexe .jars no. findings i n either order dealing with market demand 

or transportation f a c i l i t i e s . 

Second, $65-?-15fe) f N.M.S.A. (1953) requires a gas common 

ipurchaser to take gas ratably from the wells producing from a 

common source of supply. Finding No. 3 i n Order R-4409-A, and 

Finding No. 6 i n Order R-4444 (Tr. 6, 40) purport to determine 

that the wells i n Sections 4 and 5, the north pool, are d r i l l e d 

into a common ..source .of supplv with the wells i n the south pool. 

Yet, there i s not a single shred of evidence_to^support that 

finding as demonstrated i n Point I . ^ypia-', the j u r i s d i c t i o n a l 

f i nding concerning waste i s without /(basic facts) f o r support . 
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CONCLUSION 

-. The O i l Conservation Commission Is one of the more highly 

regarded administrative agencies i n Nev: Mexico. I t s members and j 
i 

i t s s t a f f are respected throughout the industry that i t regulates, j 

The subject matter v.Tith which i t deals is complex and often specu-j 

l a t i v e . Obviously, geologic and reservoir data may often be I n t e r ! 

preted i n several possible ways. Normally, when an applicant seek^ 
i 

some r e l i e f before the commission or one of i t s examiners and the | 
i 

application 'is opposed a l l the assorted information and i t s j 

in t e r p r e t a t i o n i s brought out. The c o n f l i c t s are i n the record. 

But, when an application i s unopposed, except by the commission 

' s t a f f , a d i f f e r e n t s i t u a t i o n c a n _exist. The applicant i s forced to 

|meet and explain data and i t s i n t e r p r e t a t i o n without being aware 

j o f i t s content. There were two hearings before the commission. 

| The f i r s t hearing was before an examiner. At that time the s t a f f 

! was well aware of appellant's engineering i n t e r p r e t a t i o n of the 

Indian Basin-Morrow Gas Pool. I f the s t a f f did not agree with thej 

i n t e r p r e t a t i o n presented, they had ample opportunity to prepare 

and present a contra i n t e r p r e t a t i o n when the hearing was held a 

second time before the f u l l commission. This was not done, 

j Instead, orders were entered that e f f e c t i v e l y foreclosed j u d i c i a 1 

review. The reasoning of the commission behind i t s j u r i s d i c t i o n a l 

finding that waste was not occurring does not appear i n the record. 

The only findings of any substance such as common source of supplyj 

and interconnection of the north and south pools are without 

support i n the record. 

The matter should be remanded to t h e _ D i s t r i c t Court of Eddy : 

County to set aside the summary judgments and an order entered 

remanding the matter to the Oil Conservation Commission f o r 
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