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STATE OF NEW MEXICO 4COUNTY OF EDDY 

IN THE DISTRICT COURT 

DAVID FASKEN, 

Petitioner, 

v. 

OIL CONSERVATION COMMISSION 
OF THE STATE OF NEW MEXICO, 

Respondent. Cause No. 

PETITION FOB REVIEW 

Comes now DAVID FASKEN, by his attorneys, and petitions 

the Court to review Oil Conservation Commission Order No. 

R-tJi»09-B, and in support thereof, states: 

1. Petitioner i s the assignee of o i l and gas leases 

-covering a l l of Sections *J and 5, Township 21 South, Ranp-e 2*4 

East, Eddy County, New Mexico, and is the owner and operator 

i of the following-described wells which are completed i n the 

! f-torrow formation and which presently are designated by the 

, Respondent Commission --as" being within the Indian Basin-

jMorrow Gas Pool: 

David Fasken Ross Federal Well No. 1, located 
1980 feet from the South lin e and 1980 feet from 
the West li n e of Section ̂ , Township 21 South, 
Range 2^ East, Eddy County, New ftexicc* 

David Fasken Shell Federal Well No. 1, 
located 1980 feet from the South l i n e and 1930 
feet from the West line of Section 5, Township 
21 South, Range 2*1 East, Eddy County, New Mexico. 

2. At the time Petitioner d r i l l e d and completed the 

(^Love-described wells, the lands upon which they were located 

Were designated by the Commission as being within the North 

Indian Basin-Morrow Gas Pool; however, by Order No. R-375B 
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effective June 1, 1969, the said lands and the Petitioner's 

above-described wells were redesignated by the Commission as 

jbeing within the Indian Ba3in-Morrow Oas Pool. 

3. The drilling and completion of additional wells in 

the Morrow formation since the time the Petitioner's above-

jdescribed lands and wells were redesignated in the Indian 

!3asin-Morrow Gas Pool has provided information which estab­

l i s h e s that the Petitioner's said wells are completed in a 

jsource of supply separate and distinct from the source of 

supply for a l l other wells in the Indian Basin-Morrow Gas Pool. 

4. By reason of being administered and prorated under 

the special rules and regulations applicable to the Indian 

Basin-Morrow Qas Pool, the production from the Petitioner's 

said wells has been restricted and a pressure imbalance has 

libeen created which has caused, is causing and, unless this 

'Petition i s granted, will continue to cause migration of gas 

from beneath the Petitioner's lands, thereby causing waste 

and violating the Petitioner's correlative rights. In addition, 

the pressure differential that exists between the Petitioner's 

said wells and wells to the South thereof is causing water 

(encroachment into those wells and lands, including the State of 

Slew Mexico as the owner of a royalty Interest therein. 

5. On Kay I , 1972, Petitioner applied to the Commission 

for an order establishing Sections 4 and 5, Township 21 South, 

iRange 2h East, Eddy County, New Mexico, as a separate gas pool 

for production from the Morrow formation and deleting the said 

acreage from the Indian Basin-Morrow Gas Pool. 3y such appli­

cation, the Petitioner sought to remove his said acreage from 

'administration and proration under the special rules and 
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regulations applicable tc the Indian Basin-Morrow Gas Pool and 

thereby be enabled to produce his said wells i n such a manner 

a3 to prevent ths migration of gas from beneath his lands and 

the encroaciiment of water in to the wells ly ing South thereof. 

Hearing was hel l upon the said applicat ion on June 7, 1972, 

before Daniel Nutter, an Examiner appointed by the Commis­

sion, and on Ssptember 27, 1972, the Commission entered i t s 

Order No. R~^09 denying the appl ica t ion. On October 24, 1972, 

!Petitioner applied to the Commission f o r hearing de novo upon 

'his origina? appl icat ion; hearing de novo was held before the 

Commission on November 21 , 1972, and on December 6, 1972, the 

<l Commission entered i t s Order No. R-4409-A again denying the 

appl ica t im. On December 22, 1972, Pet i t ioner made Application 

f o r Rehearing to the Commission with respect to i t s Order No. 

24i|09—A, and, the Commission having f a i l e d to act thereon wi th in 

ten da^s a f t e r f i l i n g , the Application f o r Rehearing is deemed 

to have ieen refused, pursuant to S65-3-22A, NMSA, 1953. 

6. This matter was then reviewed by th i s Court as i t s 

Cause No. 284 82 and an Order entered by The D i s t r i c t Court of 

Eddy County, granting summary Judgment i n favor of the O i l 

Conservation Commission of the State of New Mexico, which 

summary judgment was entered November 29, 1973. Whereupon, 

an appeal was taken to the Supreme Court of the State of New 

Mexico, and the matter has been reviewed by that Court and i t s 

Mandate directed the Commission to make new findings of fact 

based upon the record before i t . The new findings have been 

made, as appear in the Order R-4iJ09-3, entered May 22, 1975 . 

and new findings made under IC. of said order, and that your 

Pet i t ioner believes the Order to be erroneous and i n v a l i d f o r 

the fo l lowing reasons: 



i 

A. Finding No, 4 of said Order is not supported by j 
j 

substantial evidence. To the contrary, the evidence establishes | 

that the Morrow formation underlying Sections 4 and 5 i s j 

effectively separated by a water-filled structural trough from j 

the remainder of the Indian Basin-Morrow Gas Pool. j 

B. Findings 6, 7 and 8 are without support in the j 
| 

evidence, and to the contrary, the evidence clearly shows that j 

I 

no communication exists between the North Portion of the Indian | 

Basin-Morrow Gas Pool and the Southern-designated portion of \ 

the Indian Basin-Morrow Gas Pool, and that the two pools are 

separate and distinct sources of supply. 

C. Finding No. 18 is without support in the evidence j 

and is contrary to the evidence that withdrawals from the ! 

Northern Portion of the Indian Basin-Morrow Gas Pool would have 

no effect on the operators in the Southern part, and in addition 

would be beneficial to the operators in the Southern portion of j 

the Pool in that additional production from the Northern portion j 

would prevent the watering-out of wells to the South. 

D. Findings No. 23, 24, 25, 26, 29 and 30 are without 

support in the evidence and contrary to the evidence , which j 

shows that additional fac i l i t i e s for the transportation of j 
j 

natural gas are available and that the market demand is such j 

that any additional production from the Fasken wells i n question j 

could be purchased and transported. ' 

E. The Order is erroneous, i n v a l i d and void, in that 

the effect of the Order would be to cause waste and to violate j 
I 

the correlative rights of the Petitioner and other mineral 

interest owners, contrary to the duties imposed upon the 

Commission by the laws of the State of New Mexico. 

7. This Petition for Review i3 brought pursuant to §65-3- j 

22B, NMSA, 1953. Copies of Commission Order No. R-4409-E are j 
i 
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attached. Application for Rehearing, f i l e d with the Commission 

June 11, 1975, is attached hereto, and ten (10) days have 

passed without Commission action on the Application f o r 

Rehearing, therefor automatically denying the same. 

WHEREFORE, Petitioner a3ks that the Court review Commission 

Order No. R-4409-B and the evidence upon which the Commission 

purported to base such order, and that the Court enter a Judg­

ment declaring the Order i n v a l i d , and vacating the same. 

MONTGOMERY, FEDERICI, ANDREWS, HANNAHS & BUELL 

By 
Attorneys for Petitioner 
Post Office Box 2307 
Santa Fe, New Mexico 87501 
(Telephone [505] 982-3875) 
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B £ Z THE OIL CONSERVATION ( .ISSIQN 
OF THE STATE OF NEW MEXICO 

IN THE MATTER OF THE HEARING 
CALLED BY THE OIL CONSERVATION 
COMMISSION OF NEW MEXICO FOR 
THE PURPOSE OF CONSIDERING: 

CASE NO. 4733 
Order No. R-4409-B 

APPLICATION OF DAVID FASKEN FOR 
POOL CONTRACTION AND CREATION 
OF A NEW GAS POOL, EDDY COUNTY, 
NEW MEXICO. 

ORDER OF THE COMMISSION 

BY THE COMMISSION: 

This cause came on f o r hearing de novo at 9 a.m. on 
November 21, 1972, at Santa Fe, New Mexico, before the O i l 
Conservation Commission of New Mexico, hereinafter r e f e r r e d 
to as the "Commission." 

NOW, on t h i s 22nd day of May, 1975 r the Commission, a 
quorum being present, having considered the testimony presented 
and the e x h i b i t s received at said hearing, and being f u l l y 
advised i n the premises, 

FINDS: 

(A) That due public notice having been given as required 
by law, the Commission has j u r i s d i c t i o n of t h i s cause and the 
subject matter thereof. 

(B) That a f t e r an examiner hearing, Commission Order No. 
R-4409, dated September 27, 1972, was entered in Case No. 4733 
denying the application of David Fasken f o r the contraction of 
the Indian Basin-Morrow Gas Pool by the del e t i o n therefrom of 
a l l of Sections 4 and 5, Township 21 South, Range 24 East, NMPM,. 
Eddy County, New Mexico, and the creation of a new non-prorated 
gas pool comprising said lands. 

(C) That David Fasken requested and was granted a de novo 
hearing before the Commission on his application i n Case No. 4733. 

(D) That the application of David Fasken v/as again denied 
by the Commission on December 6, 1972. 

(E) That Fasken f i l e d an Application f o r Rehearing of the 
decision i n Case 4733 on December 22, 1972. 

(F) That the Commission took no action on the Application 
f o r Rehearing thereby denying i t . 
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(G) That David Fasken appealed t h i s d e c i s i o n c f the 
Commission t o tha D i s t r i c t Court o f Eddy County. 

(II) Tha'c the Commission moved f o r Summary Judgment. 

( I ) That on November 29, 197 3, the Commission's Motion 
f o r Summary Judgment was granted by the D i s t r i c t Court. 

(J) That David Fasken appealed t h i s d e c i s i o n t o the Supreme 
Court o f Nev; Mexico i n December, 1973. 

(K) That the Supreme Court reversed the D i s t r i c t Court 
and remanded th e cause back t o the Commission on February 28, 
1975. 

(L) That i n reaching i t s d e c i s i o n , the Supreme Court 
s t a t e d i t d i d n o t want f o r t h e o r i e s i n t h i s case b u t t h a t t h e 
problem w i t h t h e t h e o r i e s advanced by counsel was t h a t they 
were not b o l s t e r e d by the e x p e r t i s e o f the Commission. 

(M) That i n r e v e r s i n g the D i s t r i c t Court, the Supreme 
Court found t h a t s u f f i c i e n t f i n d i n g s t o d i s c l o s e the reasoning 
o f the Commission were l a c k i n g and r e v e r s a l was thereby r e g u i r e d . 

(N) That t h e case was "...remanded t o t h e Commission f o r 
th e making o f a d d i t i o n a l f i n d i n g s o f f a c t based upon the r e c o r d 
as i t p r e s e n t l y e x i s t s , and the e n t r y o f new o r d e r s . " 

(O) That pursuant t o t h i s d e c i s i o n o f t h e Nev; Mexico 
Supreme Court and upon f u r t h e r review o f the r e c o r d the Commission 
f i n d s : 

(1) That the Commission i s empowered by Sub­
s e c t i o n (12) of Section 65-3-11 NMSA, 1953 Comp., 
as amended, "To determine the l i m i t s o f any p o o l or 
pools producing crude petroleum o i l o r n a t u r a l gas 
o r b o t h , and from time t o time t o redetermine such 
l i m i t s ; " 

(2) That on June 1, 1969, the Commission entered 
Order No. R-3758 which pursuant t o i t s s t a t u t o r y 
powers abolished the North I n d i a n H i l l s - M o r r o w Gas Pool 
and extended the I n d i a n Basin-Morrow Gas Pool t o 
i n c l u d e acreage f o r m e r l y i n c l u d e d i n s a i d N o rth I n d i a n 
H i l l s - M o r r o w Gas Pool because the Commission concluded 
t h a t t h i s area comprised a s i n g l e source o f supply. 

(3) That Fasken contends t h a t t h e I n d i a n Basin-
Morrow Gas Pool i s d i v i d e d i n t o two separate pools by a 
water t r o u g h . 

(4) That the evidence used t o support the.water 
t r o u g h concept was shown t o be incomplete, m i s l e a d i n g , 
and probably i n a c c u r a t e . 
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(5) That the evidence showed t h a t the w i t h d r a w a l 
o f gas from a w e l l i n the n o r t h p a r t o f the I n d i a n 
Basin-Morrow Gas Pool a f f e c t s the pressure and gas 
m i g r a t i o n i n the south p a r t of the p o o l and t h a t the 
w i t h d r a w a l of gas i n the south p a r t o f the p o o l a f f e c t s 
pressure and gas m i g r a t i o n i n the n o r t h p a r t o f t h i s 
p o o l . 

(6) That communication t h e r e f o r e e x i s t s through­
o u t t h e p o o l . 

(7) That communication throughout a r e s e r v o i r 
i s one o f the means used t o determine t h a t a p o o l con­
s t i t u t e s a s i n g l e source o f gas supply. 

(8) That the I n d i a n Basin-Morrow Gas Pool con­
s t i t u t e s a s i n g l e source of gas supply. 

(9) That the Commission i s empowered by Section 
65-3-10 NMSA, 1953 Comp., as amended, t o prevent waste 
and p r o t e c t c o r r e l a t i v e r i g h t s . 

(10) That Fasken i s seeking w i t h t h i s a p p l i c a t i o n 
h i g h e r r a t e s o f production from each o f h i s w e l l s i n 
the n o r t h e r n p o r t i o n o f the I n d i a n Basin-Morrow Gas Pool. 

(11) That the w e l l s i n the n o r t h e r n p o r t i o n o f 
the pool could produce a t higher r a t e s i f they were 
removed from s a i d pool and t h e i r p r o d u c t i o n , thereby, 
no longer p r o r a t e d i n accordance w i t h the allowables 
s e t f o r the I n d i a n Basin-Morrow Gas Pool. 

(12) That the a l l o c a t i o n of all o w a b l e s i n the 
I n d i a n Basin-Morrow Gas Pool i s on a s t r a i g h t acreage 
b a s i s . 

(13) That because of v a r i a t i o n s i n the U n i t e d 
States P u b l i c Lands Surveys, more acreage i s dedicated 
t o each o f Fasken's w e l l s i n the n o r t h e r n p o r t i o n of 
the p o o l than i s dedicated t o other w e l l s i n the p o o l , 
and he t h e r e f o r e receives l a r g e r a l l o wables f o r h i s 
two w e l l s and i s authorized t o produce considerably 
more from each o f these w e l l s than are o t h e r operators 
i n the p o o l . 

(14) That ten w e l l s produce from the I n d i a n 
Basir.-Morrow Gas Pool. 

(15) That the two Fasken w e l l s i n the n o r t h e r n 
p o r t i o n of s a i d pool c o n s t i t u t e 20 percent o f the. 
w e l l s producing from the p o o l . 
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(16) That the two Fasken w e l l s i n the n o r t h 
of s a i d pool have produced almost 4 0 percent of the 
gas from the p o o l . 

(17) That Fasken has an o p p o r t u n i t y equal t o 
t h a t o f ot h e r producers i n the pool t o produce h i s 
j u s t and e q u i t a b l e share of gas from s a i d p o o l . 

(18) That g r a n t i n g the a p p l i c a t i o n o f David 
Fasken f o r pool c o n t r a c t i o n and c r e a t i o n o f a new 
non-prorated gas p o o l would increase the amount 
of gas Fasken could withdraw, g i v i n g him an advan­
tage over the o t h e r operators producing from t h i s 
s i n g l e source o f supply thereby i m p a i r i n g t h e i r 
c o r r e l a t i v e r i g h t s . 

(19) That g r a n t i n g t h e a p p l i c a t i o n o f David 
Fasken would have the same a f f e c t as d e - p r o r a t i n g 
the n o r t h e r n p o r t i o n o f the I n d i a n Basin-Morrow 
Gas Pool b u t not d e - p r o r a t i n g the remainder of the 
pool and would a u t h o r i z e g r e a t e r r a t e s o f pr o d u c t i o n 
f o r t h e Fasken w e l l s i n t h e n o r t h p a r t o f the pool 
than f o r o t h e r w e l l s i n the p o o l . 

(20) That g r a n t i n g the a p p l i c a t i o n of David 
Fasken would a u t h o r i z e p r o d u c t i o n p r a c t i c e s which 
would i m p a i r t h e c o r r e l a t i v e r i g h t s o f o t h e r m i n e r a l 
i n t e r e s t owners and, t h e r e f o r e , i s c o n t r a r y t o the 
d u t i e s o f the Commission as set o u t i n Section 
65-3-10 NMSA, 1953 Comp., as amended. 

(21) That i n order t o p r o t e c t c o r r e l a t i v e 
r i g h t s , t h e a p p l i c a t i o n should be denied. 

(22) That Section 65-3-3 E NMSA, 1953 Comp., as 
amended, d e f i n e s waste as f o l l o w s : 

"The p r o d u c t i o n i n t h i s s t a t e o f n a t u r a l gas 
from any gas v/ e l l or w e l l s , o r from any gas 
p o o l , i n excess o f the reasonable market demand 
from such source f o r n a t u r a l gas o f the type 
produced or i n excess o f the c a p a c i t y o f gas 
t r a n s p o r t a t i o n f a c i l i t i e s f o r such type of 
n a t u r a l gas (Emphasis added) 

(23) That Fasken's witness t e s t i f i e d t h a t the e n t i r e 
p o o l has a g r e a t e r c a p a c i t y t o produce gas than the 
producers i n s a i d p o o l are able t o s e l l t o the p i p e l i n e . 

(24) That t h i s l i m i t e d a b i l i t y t o s e l l gas from 
t h e p o o l may be termed a " r e s t r i c t e d demand." 
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(25) That t h i s r e s t r i c t e d demand f o r gas from 
the pool must l o g i c a l l y be concluded t o r e s u l t from 
e i t h e r : 

(a) a l i m i t e d demand f o r gas from the pool 
because of market conditions; or 

(b) a l i m i t e d demand f o r gas from the pool 
because of l i m i t e d physical f a c i l i t i e s 
t o handle and transport the gas. 

(26) That t h i s r e s t r i c t e d demand may be considered 
the "reasonable market demand" f o r gas from the pool. 

(27) That production of gas from the pool i n excess 
of the reasonable market demand imposed by eit h e r of 
the conditions described i n Finding No. (24) above 
would cause waste. (See Finding No. (21) above.) " 

(28) That the other producers i n the pool are 
e n t i t l e d t o produce t h e i r j u s t and equitable share of 
the gas i n the pool and t o be permitted t h e i r j u s t and 
equitable share of the reasonable market demand f o r 
gas from the pool. 

(29) That granting the a p p l i c a t i o n of Fasken f o r 
pool contraction and creation of a new non-prorated 
gas pool would authorize production from h i s two wells 
i n the northern p o r t i o n of the pool i n excess of h i s 
share of the reasonable market demand f o r gas from the 
pool and would by d e f i n i t i o n (Section 65-3-3 E NMSA 
1953 Comp.) cause v/aste. . . 

(30) That i n order t o prevent waste, the appiicaticn 
should be denied. 

IT IS THEREFORE ORDERED: 

(1) That the appli c a t i o n of David Fasken f o r pool contrac 
t i o n and creation of a new non-prorated gas pool be and the 
same i s hereby.denied. 

(2) That j u r i s d i c t i o n of t h i s cause i s retained f o r the 
entry of such f u r t h e r orders as the Commission may deem 
necessary. 
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DONE at Santa Fe, Nev; Mexico, on the day and year herein­
above designated. 

STATE OF NEW MEXICO 
OIL CONSERVATION COMMISSION 

I . R'. TRUJILLO, Chairman 

/ I f & f^J^ - r — 
A. L. PORTER, J r . , Member & Secretary 

S E A L 

j r / 
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BEFORETHE OIL CONSERVATION COMMISSION 
OF THE STATE OF NEW MEXICO 

IN THE MATTER OF THE APPLICATION 
OF DAVID FASKEN FOR POOL CONTRAC 
TION MD CREATION OF A NEW GAS 
POOL, EDDY COUNTY, NEW MEXICO. 

APPLICATION FOR REHEARING 

COMES NOW DAVID FASKEN, and make3 application to the New 

Mexico O i l Conservation Commission for rehearing i n respect t o * 

a l l matters determined by Order No. R-4409-B entered by thi3 

Commission i n th i s case on May 22, 1975, and i n support thereof 

states: 

1. Petitioner i s the assignee of o i l and gas leases 

covering a l l of Sections 4 and 5, Township 21 South, Range 24 

East, Eddy County, New Mexico, and i s the owner and operator 

of the following described wells which are completed i n the 

Morrow formation and which presently are designated by the 

Respondent Commission as being within the Indian Basin-Morrow 

Gas Pool: 

David Fa3ken Ross Federal Well No. 1, located 
1980 feet from the South l i n e and 1980 feet from 
the West l i n e of Section 4, Township 21 South, 
Range 24 East, Eddy County, New Mexico. 

David Fasken Shell Federal Well No. 1, located ,... . ^ 
1980 feet from the South l i n e and 1980 feet from ^ v l ^ t l 
the West l i n e of Section 5, Township 21 South, 
Range 24 East, Eddy County, New Mexico. 

2. At the time Petitioner d r i l l e d and completed the 

above-described wells, the lands upon which they were located 

were designated by the Commission as being within the North • • 

Indian Basin-Morrow Gas Pool; however, by Order No. R-3758 

effec t i v e June 1, 1969» the said lands and the Petitioner's 

above-described well3 were redesignated by the Commission as 

being within the Indian Basin-Morrow Gas Pool. 
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3. The d r i l l i n g and completion of addi t iona l wells i n 

the Morrow formation since the time the Pe t i t ioner ' s above-

described land3 and wells were redesignated i n the Indian Basin-

Morrow Gas Pool has provided information which establishes that 

the Pe t i t ione r ' s said wells are completed i n a source of supply 

separate and d i s t i n c t from the source o f supply f o r a l l other 

wells i n the Indian Basin-Morrow Gas Pool. 

4. By reason of being administered and prorated under 

the special rules and regulations applicable to the Indian 

Basin-Morrow Gas Pool, the production from the Pe t i t ione r ' s 

said wells has been r e s t r i c t ed and a pressure imbalance has been 

created which has caused, is causing and, unless t h i s Pe t i t i on 

i s granted, w i l l continue to cause migration of gas from 

beneath the Pe t i t ioner ' s lands, thereby causing waste and 

v i o l a t i n g the Pe t i t ioner ' s corre la t ive r i g h t s . In add i t ion , 

the pressure d i f f e r e n t i a l that exist3 between the Pe t i t ione r ' s 

said wells and wells to the South thereof i s causing water 

encroachment in to those wells and lands, including the State of 

New Mexico as the owner o f a royal ty in teres t there in . 

5. On May 1, 1972, Pe t i t ioner applied to the Commission 

f o r an order establ ishing Sections 4 and 5, Township 21 South, 

Range 24 East, Eddy County, New Mexico, as a separate ga3 poo l , , , 

f o r production from the Morrow formation and dele t ing the said 

acreage from the Indian Basin-Morrow Gas Pool. By such Applica­

t i o n , the Pet i t ioner sought to remove his said acreage from 

administrat ion and prorat ion under the special rules and 

regulations applicable to the Indian 3asin-Morrow Gas Pool and 

thereby be enabled to produce his said wells i n such a manner 

as to prevent the migration of gas from beneath his lands and 

the encroachment of water in to the wells l y i n g South thereof, 
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Hearing was held upon the said Application on June 7, 1972, I 

before Daniel S. Nutter, an examiner appointed by the Commission 

and on September 27> 1972, the Commission entered i t s Order No. j 
i 

R-4409 denying the application. On October 24, 1972, Petitioner ! 

applied to the Commission for hearing de novo upon his orl'g^iMS^^p^ 

Application; hearing de novo was held before the Commission on 

November 21, 1972, and on December 6, 1972, the Commission 

entered i t s order No. R-4409-A again denying the Application. 

On December 22, 1972, Petitioner made Application for Rehearings^i 

to the Commission with respect to I t s Order No. 4409-A, and the 1 

Commission having failed to act thereon within ten days after • 
i 

f i l i n g , the Application for Rehearing Is deemed to have been j 

refused, pursuant to §65-3-22A, N.M.S.A., 1953. j 

6. After the entry of Order No. R-4409-A, this matter was i 

reviewed by the District Court of Eddy County, as Cause No. 28482 ! 
i 

on that Court's Docket, and from an adverse decision to your 

Applicant, the matter then was appealed to the Supreme Court of ! 

the State of New Mexico. Mandate of the Supreme Court has been j 

issued, directing this Commission to make additional findings j 

based upon the record as I t presently exists In those additional 

findings, which have been made In ?0. of the above-referred to j 

Order. Applicant is adversely affected by those findings and 

the entry of the Order, and believes i t to be erroneous and 

invalid for the following reasons: 

A. Findings 4, 5, 6, 7 and 8 are not supported by 

substantial evidence and are contrary to the evidence that exist3 

and appears in the record. The uncontradicted evidence shows that 

the Morrow formation underlying Sections 4 and 5 is effectively 

separated by w a t e r f i l l structural troughs from the Morrow forma­

tion underlying the remainder of the Indian Basin-Morrow Ga3 Pool. 
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B. Finding No. 18 i s not supported by substantial 

i 

evidence and l s again contrary to the uncontradicted testimony i 

as appearing i n the record. j 

C. Findings 23, 24, 25 and 26 are not supported by ! 
.-, •• • .V.---

substantial evidence and indeed are contrary to the evidence "•' 

that there l s the necessary f a c i l i t i e s , demand and market 

available for any gas that would be produced. 

D. Findings 29 and 30 are not supported by substan­

t i a l evidence and are contrary to the evidence as appears In "" 

the record. 

E. The said Order i s erroneous, i n v a l i d and void i n 

that the ef f e c t of said order w i l l be to cause waste and vio l a t e 

correlative rights of the Applican-sand of other mineral interest 

owners, contrary to the duties Imposed upon the Commission by the 

laws of the State of New Mexico. 

WHEREFORE, the Commission should enter i t s order granting 

t h i s Application for Rehearing, superseding Order No. R-4409-B, 

and establishing Sections 4 and 5 of Township 21 South, Range 24 

East, Eddy County, New Mexico, as a separate gas pool f o r pro­

duction from the Morrow formation. 

MONTGOMERY, FEDERICI, ANDREWS, 
HANNAHS & BUELL , 

By 
Attorneys for Applicant 
Post Office Box 2307 
Santa Fe, New Mexico 87^01 
(Telephone [505] 982-3375) 

CERTIFIED, that I mailed a true and correct copy of the 

foregoing Application for Rehearing t o ; Jack Cooley, Esq., 

Petroleum Center Building, Farmington, New Mexico 87401 t h i s 

11th day of June, 1975. 

Attorney for Applicant 



J . O. SETH ( 1 8 8 3 - 1 9 6 3 ) 

A . K. MONTGOMERY 

W M . FEDERIC I 

F R A N K A N D R E W S 

FRED C. H A N N A H S 

SUMNER G. B U E L L 

SETH D. MONTGOMERY 

F R A N K A N D R E W S I I I 

O W E N M. LOPEZ 

JEFFREY R. B R A N N E N 
J O H N BENNETT POUND 
GARY R. K I L P A T R I C 

M O N T G O M E R Y , F E D E R I C I , A N D R E W S , H A N N A H S & B U E L L 

ATTORNEYS AND COUNSELORS AT LAW 

3SO EAST PALACE A V E N U E 

SANTA FE, NEW MEXICO 87501 

. •'. • t •;' ' ' ' ' ; 

POST OFFICE BOX 2307 

AREA CODE SOS 

TELEPHONE 982-3875 

July 18, 1975 

Mrs. Frances M. Wilcox, Clerk 
Fif th Judicial District Court 
County of Eddy 
Eddy Co-'nty Courthouse 
Carlsbad, New Mexico 88220 

Re: Fasken v. Oil Conservation Commission, 
No. 30665; and Fasken v. Oi l Conserva­
tion Commission, No. 30666; Eddy County 
District Court, New Mexico 

Dear Mrs. Wilcox: 

We are submitting the enclosed Notices of Appeal 

for f i l ing in the above-referenced causes. 

Yours truly, 

SGB/vt 
Enclosures 
#5086-72-5 

t > /ec: William F. Carr, Esq. 
Special Assistant Attorney General 
State of New Mexico V .^ 
Po3t Office Box 2088 
Santa Fe, New Mexico 87501 I I 
(with enclosures) 

P 



STATE OF NEW MEXICO COUNTY OF EDDY 

IN THE DISTRICT COURT 

DAVID FASKEN, 

Petitioner, 

v. 

OIL CONSERVATION COMMISSION 
OF THE STATE OF NEW MEXICO, 

Respondent, Cause No. 3Q666 

NOTICE OF APPEAL 

TO: OIL CONSERVATION COMMISSION OF 
THE STATE OF NEW MEXICO, Respondent, 

Post Office Box 2088 
Santa Fe, New Mexico 87501 

PLEASE TAKE NOTICE that on the 18th of July, 1975, 

David Fasken, the Petitioner In the above-styled cause, 

f i l e d a Petition for Review of Oil Conservation Commission 

of New Mexico Order Mo. R-4409-B, l n the D i s t r i c t Court of 

Eddy County, New Mexico. 

DATED thi s lgth day of July, 1975-

CERTIFIED, that I mailed a true and correct copy of the 

iforegoing Notice of Appeal to above Respondent at above address, 

this 18th day of July, 1975. 

MONTGOMERY, FEDERICI, ANDREWS, HANNAHS & BUELL 

By 
Attorneys for Petitioner 
Post Office Box 2307 
Santa Fe, New Mexico 87501 
(Telephone [505] 982-3875) 

Attorney for Petitioner 



STATE OF NEW MEXICO COUNTY OF EDDY 

IN THE DISTRICT COURT 

DAVID FASKEN, 

Petitioner, 
- -v.. r. 

v. 

OIL CONSERVATION COMMISSION 
OF THE STATE OF NEW MEXICO, 

Respondent. Cause No. 30665 

NOTICE OF APPEAL 

TO: OIL CONSERVATION COMMISSION OF THE STATE OF NEW MEXICO, 
Respondent 
Post Office Box 2088 
Santa Fe, New Mexico 87501 

PLEASE TAKE NOTICE that on the 18th day of July, 1975, 

DAVID FASKEN, The Petitioner i n the above-styled case, f i l e d 

a Petition for Review of Oil Conservation Commission of New 

Mexico Order No. R-4444-A, i n the D i s t r i c t Court of Eddy 

County, New Mexico. 

DATED t h i s 18th day of July, 1975. 

MONTGOMERY, FEDERICI, ANDREWS, 
HANNAHS & BUELL 

3y 
Attorneys f o r P e t i t i o n e r 
Post O f f i c e Box 2307 
Santa Fe, New Mexico 87501 
Telephone [5051 982-3875 

CERTIFIED, tha t I mailed a t rue and cor rec t copy o f the 

foregoing Notice o f Appeal to above Respondent at above 

address t h i s \ % t h d a y o f - T u ly , 1975. 

Attorney f o r P e t i t i o n e r 



J . O. S E T H ( 1 8 8 3 - 1 9 6 3 ) 

A . K. MONTGOMERY 
WM. F E D E R I C I 
F R A N K A N D R E W S 
F R E D C . H A N N A H S 
S U M N E R G . B U E L L 
S E T H D. MONTGOMERY 
F R A N K A N D R E W S III 
O W E N M. L O P E Z 

MONTGOMERY, FEDERIC I , ANDREWS, HANNAHS & BUELI -
ATTORNEYS AND C O U N S E L O R S AT LAW 

3 5 0 E A S T P A L A C E A V E N U E 

SANTA F E , NEW MEXICO 87501 P O S T O F F I C E BOX 2 3 0 7 
A R E A C O D E S O S 

T E L E P H O N E 9 8 2 - 3 8 7 S 

J E F F R E Y R. B R A N N E N 
J O H N B E N N E T T POUND 
G A R Y R. K I L P A T R I C 

July 17, 1975 

Frances M. Wilcox, Clerk 
F i f t h Judicial D i s t r i c t Court 
County of Eddy 
Eddy County Courthouse 
Carlsbad, New Mexico 88220 

Re: David Fasken v. Oil Conservation Commission 
of the State of New Mexico 

Dear Madam: 

We are enclosing for f i l ing two suits , each in the 
above styled matter, by Petition for review. 

Also enclosed is our check for $40.00 to cover the 
cost of the f i l ing fees. 

Please advise by returning the enclosed copy of this 
letter, as to when the 3uits were f i l ed . 

Yours very truly, 

SGB/vt 
Enclosuja^ 
#5086-7 -

o<5: William F. Carr, Esq. 
Special Assistant Attorney General 
State of New Mexico 
Post Office Box 2088 
Santa Fe, New Mexico 87501 

o 
o 
p 
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STATE 0? NEW MEXICO *• - ---

Hi THE DISTRICT COURT 

DAVID FASKEN, 

Petitioner, 

v. 

OIL CONSERVATION COMMISSION 
OF THE STATE OP NEW MEXICO, 

Respondent. Cause No. 

i 
PETITION FOR REVIEW 

Comes now DAVID FASKEN, by hia attorneys, and peticiori3 

: the Court to review O i l Conservation Commission Order No. 

; R-44Q9-B, and i n support thereof, states; 

1. Petitioner i s the assignee of o i l and -as leasea 

ij covering a l l of Sections 4 and 5, Township 21 South, Ranga 24-

1 East, Eddy County, New Mexico, and la the owner and operator 

; of the following-described wells which are completed i n the 

; Morrow formation and which presently are designated by the 

;• Respondent Commission—as"being within the Indian Basin-

I: Morrow Gas Pool: 

David Fasken Ross Federal Well No. 1, located 
1980 feet from the South l i n e and 1930 feet from 
the We3t li n e of Section 4, Township 21 South, 
Range 2 4 East, Eddy County, New Mexicc-*-

1 David Paaken Shell Federal Well No. 1, 
, located 1980 feet from the South l i n e and 1930 

feet from tha West l i n e of Section 5, Township 
21 South, Hange 24 East, Eddy County, Naw Mexico. 

2. At the time Petitioner d r i l l e d and completed the 

above-described wells, the lands upon which they were located 

were designated by the Commission as being within the North 

Indian Basin-Morrow Ga3 Pool; however, by Order %io. R-3758 

-fCOUNTY 0? EDDY" 



. e f f e c t i v e -June 1, 19-59, the said lands and the Pe t i t ione r ' s 

above-described well3 were redesignated by the Commission as 

oeinr wi"hin the Indian 3a3ir.-Morrow Qas Pool. 

3» The d r i l l i n g and completion of addi t ional wells i n 

the sorrow formation since the time the Pe t i t ioner '3 above-

described landa and wells were redesignated i n the Indian 

3asin-Morrow Gas Pool has provided Information which estab­

l ishes that the Pe t i t ione r ' s said wel ls are completed i n a 

source o f supply separate and d i s t i n c t from the source o f 

supply f o r a l l other wells i n the Indian Basin-Morrow Gaa Pool. 

4. By reason of being administered and prorated under 

;the special rules and regulations applicable to the Indian 

Basin-.Morrow Gas Pool, the production from the Pe t i t ioner ' s 

said wells ha3 been r e s t r i c t e d and a pressure imbalance has 

ibeen created which ha3 caused, i s causing and, unless th i s 

|Pe t i t ion I s granted, w i l l continue to cause migration o f gas 

.from beneath the Pe t i t ioner ' s lands, thereby causing waste 

and v i o l a t i n g the Pe t i t i one r ' s cor re la t ive r i g h t s . I n add i t i on , 

the pressure d i f f e r e n t i a l that exis ts between the Pe t i t ione r '3 

said well3 and wells to the South thereof i3 causing water 

encroachment i n to those wel ls and lands, inc luding the State of 

Hew Mexico as the owner o f a roya l ty in teres t the re in . 

5- On May 1 , 1972, Pe t i t ioner applied to the Commission 

f o r an order es tabl ishing Sections 4 and 5, Township 21 South, 

Bangs 24 East, Eddy County, Mew Mexico, as a separate gas pool, 

f o r production from the Morrow formation and dele t ing the said 

acreage from the Indian Basln-I4orrow Gas Pool. By such a p p l i ­

cat ion, the Pet i t ioner sought to remove his said acreage from 

administrat ion and prorat ion under the special rules and 
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regulations applicable to the Indian .Basin-Morrow Gas Pool and 

thereby be enabled to produce his said well3 i n such a warm er­

as to prevent the migration of gas froa beneath his lands and 

the encroachment of v;ater Into the vvells l y i n g South thereof. 

Hearing was held upon the said application on June 7. 19723 

before Daniel S. Nutter, an Examiner appointed by the Co;7imis-

sion, and on September 27, 1972, the Commission entered I t s 

Order No. R-4409 denying the application. On October 24, 1972, 

Petitioner applied to the Commission f o r hearing de novo upon 

his o r i g i n a l application; hearing de novo was held before the 

Commission on November 21, 1972, and on December 6, 1972, the 

Commission entered i t s Order No. R-4409-A again denying the 

application. On Dec-ember 22, 1972, Petitioner made Application 

f o r Rehearing to the Commission with respect to i t s Order No. 

4409-A, and, the Commission having f a i l e d to act thereon w i t h i n 

ten days a f t e r f i l i n g , the Application for Rehearing is deemed 

to have been refused, pursuant to §65-3-22A, NMSA, 1953. 

6. This matter was then reviewed by t h i s Court as I t s 

Cause No. 28482 and an Order entered by The D i s t r i c t Court of 

Eddy County, granting summary judgment i n favor of the O i l 

Conservation Commission of the State of New Mexico, which 

summary Judgment was entered November 29, 1973. Whereupon, 

an appeal was taken to the Supreme Court of the State of New 

i'exico, and the matter has been reviewed by that Court and I t s 

Mandate directed the Commission to make new findings of fact'-

based upon the record before i t . The new findings have bean 

made, as appear i n the Order H-4409-3, entered May 22, 1975, 

and new findings made under 10. of said order, and that your 

Petitioner believes the Order to be erroneous and i n v a l i d f o r 

the following reasons: 

_ ^ _ 



A. Finding Mo. 4 of said Order i3 not supported by 

substantial evidence. To the contrary, the evidence establishes 

that the Morrow formation underlying Sections 4 and 5 i s 

e f f e c t i v e l y separated by a w a t e r - f i l l e d s t r u c t u r a l trough from 

the remainder of the Indian Basin-Morrow Cas Pool. 

B. Findings 6, 7 and 8 are without support In the 

.evidence, and to the contrary, the evidence clearly shows that 

no communication exists between the North Portion of the Indian 

:Basin-Morrow Gas Pool and the Southern-designated portion of 

the Indian Ba3in-Morrow Ga3 Pool, and that the two pools are 

;separate and distinct sources of supply. 

C. Finding No. 13 ls without support in the evidence 

and is contrary to the evidence that withdrawals from the 

Northern Portion of the Indian Basin-Morrow Gas Pool would have 

no effect on the operators in the Southern part, and ln addition 

would be beneficial to the operators in the Southern portion of 

the Pool in that additional production from the Northern portion 

would prevent the watering-out of wells to the South. 

D. Findings No. 23, 24, 25, 25, 29 and 30 are without 

support in the evidence and contrary to the evidence, which 

shows that additional f a c i l i t i e s for the transportation of 

natural gas are available and that the market demand i s such 

that any additional production from the Fasken wells In'question 

could be purchased and transported. 

E. The Order i3 erroneous, invalid and void, in that 

the effect of the Order would be to cause waste and to violate 

the correlative rights of the Petitioner and other mineral 

interest owners, contrary to the duties imposed upon the 

Commission by the laws of the State of Hew Mexico. 

7. Thl3 P e t i t i o n f o r Review i s brought pursuant to §55-3-

223, NMSA, 1953. Copies of Commission Order No. R-4409-B are 
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attached. Application for Rehearing, f i l e d with the Commission 

June 11. 1973, i s attached hereto, and ten (10) days have 

passed without Commission action on the Application for 

:-:eheax'ing, therefor automatically denying the came. 

WHEREFORE, Petitioner asks that the Court review Commission 

Order Mo. R-4409-B and the evidence upon which the Commission 

purported to base such order, and that the Court enter a Judg­

ment declaring the Order i n v a l i d , and vacating the same. 

MONTGOMERY, FEDERICI, ANDREWS, HANNAHS & BUELL 

3y J^^*^^^^ 
Attorneys for Petitioner 
Post Office Box 2307 
Santa Fe, New Mexico 87501 
(Telephone [505] 982-3375) 



: THE OIL CONSERVATION 1 1ISSION 
OF THE STATE OF NEW MEXICO 

IN THE MATTER OF THE HEARING 
CALLED BY THE OIL CONSERVATION 
COMMISSION OF NEW MEXICO FOR 
THE PURPOSE OF CONSIDERING: 

CASE NO. 4733 
Order No. R-4409-B 

APPLICATION OF DAVID FASKEN FOR 
POOL CONTRACTION AND CREATION -
OF A NEW GAS POOL, EDDY COUNTY, 
NEW MEXICO. 

ORDER OF THE COMMISSION " ' - . 

BY THE COMMISSION: 

This cause came on f o r hearing de novo a t 9 a.m. on 
November 21, 1972, at Santa Fe, New Mexico, before the O i l 
Conservation Commission of New Mexico, he r e i n a f t e r r e f e r r e d , 
to as the "Commission." 

NOW, on t h i s 22nd day of May, 1975, the Commission, a 
quorum being' present, having considered the testimony presented 
and the e x h i b i t s received at said hearing, and being f u l l y 
advised i n the premises, . 

FINDS: 

(A) That due public notice having been given as required 
by law, the Commission has j u r i s d i c t i o n of t h i s cause and the 
subject matter thereof. -

(B) That a f t e r an examiner hearing, Commission Order No. 
R-4409, dated September 27, 1972, was entered in Case No. 4733 
denying the a p p l i c a t i o n of David Fasken f o r the contraction of 
the Indian Basin-Morrow Gas Pool by the d e l e t i o n therefrom of 
a l l o f Sections 4 and 5, Township 21 South, Range 24 East, NMPM,. . 
Eddy County, New Mexico, and the creation of a new non-prorated 
gas pool comprising said lands. 

(C) That David Fasken requested and was granted a de novo 
hearing before the Commission on his a p p l i c a t i o n i n Case No. 4733 

(D) That the a p p l i c a t i o n of David Fasken was again denied 
by the Commission on December 6, 1972. 

(E) That Fasken f i l e d an Application f o r Rehearing of the 
decision i n Case 4733 on December 22," 1972. 

(F) That the Commission took no action on the A p p l i c a t i o n 
f o r Rehearing thereby denying i t . -
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(G) That David Fasken appealed t h i s d e c i s i o n o f the 
Commission t o the D i s t r i c t Court o f Eddy County. 

(II) That t h e Commission moved f o r Summary Judgment. 

( I ) That on November 29, 1973, the Commission's Motion 
f o r Summary judgment was granted by the D i s t r i c t Court. 

(J) That David Fasken appealed t h i s d e c i s i o n t o the Suoreme 
Court o f Nev/ Mexico i n December, 1973. 

(K) That t h e Supreme Court reversed t h e D i s t r i c t C o u rt 
and remanded t h e cause back t o the Commission on February 28 
1975. -

(L) That i n reaching i t s d e c i s i o n , t h e Supreme Court 
s t a t e d i t d i d n o t want f o r t h e o r i e s i n t h i s case b u t t h a t the 
problem w i t h t h e t h e o r i e s advanced by counsel was t h a t t h e y 
were n o t b o l s t e r e d by the e x p e r t i s e o f the Commission. 

(M) That i n r e v e r s i n g the D i s t r i c t Court, t h e Supreme 
Court found t h a t s u f f i c i e n t f i n d i n g s t o d i s c l o s e the reasoning 
o f t h e Commission were l a c k i n g and r e v e r s a l was thereby r e q u i r e d . 

(N) That t h e case was "...remanded t o t h e Commission f o r 
th e making o f a d d i t i o n a l f i n d i n g s o f f a c t based upon the r e c o r d 
as i t p r e s e n t l y e x i s t s , and the e n t r y o f new o r d e r s . " 

(0) That pursuant t o t h i s d e c i s i o n o f t h e Nev? Mexico 
Supreme Court and upon f u r t h e r review o f t h e r e c o r d the Commission 
f i n d s : 

(1) That the Commission i s empowered by Sub­
s e c t i o n (12) of Section 65-3-11 NMSA, 1953 Comp., 
as amended, "To determine the l i m i t s o f any p o o l or 
pools producing crude petroleum o i l o r n a t u r a l gas 
or b o t h , and from time t o time t o redetermine such 
l i m i t s ; " 

(2) That on June 1, 1969, the Commission entered 
Order No. R-3758 which pursuant t o i t s s t a t u t o r y 
powers abol i s h e d t h e North I n d i a n H i l l s - M o r r o w Gas Pool 
and extended the I n d i a n Basin-Morrow Gas Pool t o 
i n c l u d e acreage f o r m e r l y i n c l u d e d i n s a i d N o r t h I n d i a n 
H i l l s - M o r r o w Gas Pool because the Commission concluded 
t h a t t h i s area comprised a s i n g l e source o f supply. 

(3) That Fasken contends t h a t t h e I n d i a n Basin-
Morrow Gas Pool i s d i v i d e d i n t o two separate pools by a 
water t r o u g h . 

(4) That the evidence used t o s u p p o r t the.water 
t r o u g h concept was shown t o be incompl e t e , m i s l e a d i n g , 
and probably i n a c c u r a t e . 
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(5) That the evidence showed t h a t the w i t h d r a w a l 
o f gas from a w e l l i n the n o r t h p a r t o f the I n d i a n 
Basin-Morrow Gas Pool a f f e c t s the pressure and gas 
m i g r a t i o n i n the south p a r t of the p o o l and t h a t the 
w i t h d r a w a l of gas i n the south p a r t o f the p o o l a f f e c t s 
pressure and gas m i g r a t i o n i n the n o r t h p a r t o f t h i s 
p o o l . 

(6) That communication t h e r e f o r e e x i s t s t h r o u g h ­
o u t t h e p o o l . 

(7) That communication throughout a r e s e r v o i r 
i s one o f t h e means used t o determine t h a t a pool con­
s t i t u t e s a s i n g l e source of gas supply. 

(8) That the I n d i a n Basin-Morrow Gas Pool con­
s t i t u t e s a s i n g l e source of gas supply. 

(9) That the Commission i s empowered by Section 
65-3-10 NMSA, 1953 Comp., as amended, t o p r e v e n t waste 
and p r o t e c t c o r r e l a t i v e r i g h t s . 

(10) That Fasken i s seeking w i t h t h i s a p p l i c a t i o n 
h i g h e r r a t e s o f p r o d u c t i o n from each o f h i s w e l l s i n 
t h e n o r t h e r n p o r t i o n o f the I n d i a n Basin-Morrow Gas P o o l . 

(11) That the w e l l s i n t h e n o r t h e r n p o r t i o n o f 
t h e p o o l could produce a t higher r a t e s i f t h e y were 
removed from s a i d p o o l and t h e i r p r o d u c t i o n , thereby, 
no longer p r o r a t e d i n accordance w i t h the a l l o w a b l e s 
s e t f o r t h e I n d i a n Basin-Morrow Gas P o o l . 

(12) That the a l l o c a t i o n of a l l o w a b l e s i n t h e 
I n d i a n Basin-Morrow Gas Pool i s on a s t r a i g h t acreage 
b a s i s . 

(13) That because of v a r i a t i o n s i n t h e U n i t e d 
S t a t e s P u b l i c Lands Surveys, more acreage i s dedicated 
t o each o f Fasken's w e l l s i n the n o r t h e r n p o r t i o n o f 
t h e p o o l than i s dedicated t o o t h e r w e l l s i n t i i e p o o l , 
and he t h e r e f o r e receives l a r g e r a l l o w a b l e s f o r h i s 
two w e l l s and i s a u t h o r i z e d t o produce c o n s i d e r a b l y 
more from each of these w e l l s than a r e o t h e r o p e r a t o r s 
i n t h e p o o l . 

(14) That ten w e l l s produce from t h e I n d i a n 
Basin-Morrow Gas Pool. 

(15) That the two Fasken w e l l s i n t h e n o r t h e r n 
p o r t i o n o f s a i d pool c o n s t i t u t e 20 p e r c e n t o f the 
w e l l s producing from the p o o l . 

( 



-4-
Case No. 4733 
Order No. R-44v.^-B 

(16) That the two Fasken w e l l s i n the n o r t h 
o f s ^ i d pool have produced almost 4 0 percent of the 
gas from tha p o o l . 

(17) That Fasken has an o p p o r t u n i t y equal t o 
t h a t o f ot h e r producers i n the pool t o produce h i s 
j u s t and e q u i t a b l e share o f gas from s a i d p o o l . 

{18) That g r a n t i n g the a p p l i c a t i o n o f David 
Fasken f o r p o o l c o n t r a c t i o n and c r e a t i o n of a new 
non-prorated gas p o o l would increase t he amount 
o f gas Fasken could withdraw, g i v i n g him an advan­
tage over the o t h e r operators producing from t h i s 
s i n g l e source o f supply thereby i m p a i r i n g t h e i r 
c o r r e l a t i v e r i g h t s . 

(19) ' That g r a n t i n g t h e a p p l i c a t i o n o f David 
Fasken would have t h e same a f f e c t as d e - p r o r a t i n g 
t h e n o r t h e r n p o r t i o n o f the I n d i a n Basin-Morrow 
Gas Pool b u t not d e - p r o r a t i n g the remainder of the 
p o o l and would a u t h o r i z e g r e a t e r r a t e s o f p r o d u c t i o n 
f o r t h e Fasken w e l l s i n t h e n o r t h p a r t o f the pool 
t h a n f o r o t h e r w e l l s i n t h e p o o l . 

(20) That g r a n t i n g t h e a p p l i c a t i o n of David 
Fasken would a u t h o r i z e p r o d u c t i o n p r a c t i c e s which 
would i m p a i r t h e c o r r e l a t i v e r i g h t s o f o t h e r m i n e r a l 
i n t e r e s t owners and, t h e r e f o r e , i s c o n t r a r y t o the 
d u t i e s o f the Commission as set out i n Section 
65-3-10 NMSA, 1953 Comp., as amended. 

(21) That i n order t o p r o t e c t c o r r e l a t i v e 
r i g h t s , t h e a p p l i c a t i o n should be denied. 

(22) That Section 65-3-3 S NMSA, 1953 Comp., as 
amended, d e f i n e s waste as f o l l o w s ; 

"The p r o d u c t i o n i n t h i s s t a t e o f n a t u r a l gas 
from any gas w e l l or w e l l s , o r from any gas 
p o o l , i n excess o f t h e reasonable market demand 
from such source f o r n a t u r a l gas o f the type " 
produced or i n excess o f the c a p a c i t y of gas 
t r a n s p o r t a t i o n f a c i l i t i e s f o r such type of 
n a t u r a l gas (Emphasis added) 

(23) That Fasken's witness t e s t i f i e d t h a t the e n t i r e 
p o o l has a g r e a t e r c a p a c i t y t o produce gas than the 
producers i n s a i d p o o l are able t o s e l l t o the p i p e l i n e . 

(24) That t h i s l i m i t e d a b i l i t y t o s e l l gas from 
t h e p o o l may be termed a " r e s t r i c t e d demand." 
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(25) That t h i s r e s t r i c t e d demand f o r gas from 
the pool must l o g i c a l l y be concluded t o r e s u l t from 
e i t h e r : 

. (a) a l i m i t e d demand f o r gas from the pool 
because of market conditions; or 

(b) a l i m i t e d demand f o r gas from the pool 
because of l i m i t e d p hysical f a c i l i t i e s . 
t o handle and transport the gas. -

. (26) That t h i s r e s t r i c t e d demand may be considered . 
" the "reasonable market demand" f o r gas from the pool. 

(27) That production of gas from the pool i n excess 
of the reasonable market demand imposed by e i t h e r of 
the conditions described i n Finding No. (24) above 
v;ould cause waste. (See Finding No. (21) above.) • 

(28) .That the other producers i n the pool are 
e n t i t l e d t o produce t h e i r j u s t and e q u i t a b l e share of 
the gas i n the pool and t o be permitted t h e i r j u s t and' 
equitable share of the reasonable market demand f o r 
gas from the pool. . 

(29) That granting the a p p l i c a t i o n of Fasken f o r 
pool contraction and creation of a nev? non-prorated 
gas pool would authorize production from h i s two w e l l s 
i n the northern p o r t i o n of the pool i n excess of h i s 
share of the reasonable market demand f o r gas from the 
pool and would by d e f i n i t i o n (Section 65-3-3 E NMSA 
1953 Comp.) cause v/aste. . 

(30) That i n order t o prevent waste, the a p p i i c a t i c n 
should be denied. - . 

IT IS THEREFORE ORDERED: -

(1) That the a p p l i c a t i o n of David Fasken f o r pool contrac 
t i o n and cr e a t i o n of" a new non-prorated gas pool be and the 
same i s hereby denied. 

(2) That j u r i s d i c t i o n of t h i s cause i s retained f o r the. 
entry of such f u r t h e r orders as the Commission may deem 
necessary. . 
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DONE a t Santa Pe, New Mexico, on t h e day and year h e r e i n ­
above designated. • 

STATE OF NEW MEXICO 
' , OIL CONSERVATION COMMISSION 

I . R. TRUJILLO. Chairman 

A. L. PORTER,'Jr., Member T ~ S e c r e t a r y 

S E A L 

j r / 
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BEFORETHE OIL CONSERVATION COMMISSION 
OF THE STATS OF NEW MEXICO 

IN THS MATTER OF THS APPLICATION 
OF DAVID FASKEN FOR POOL CONTRAC­
TION AND CREATION OF A NEW GAS 
POOL, EDDY COUNTY, NEW MEXICO. CASE NO. 4733 

APPLICATION FOR REHEARING 

COMES NOW DAVID FASKEN, and make3 application to the- New 

Mexieo O i l Conservation Commission fo r rehearing In respect,to* 

a l l matters determined by Order No. R-44G9-B entered by thi3 

Commission i n t h i s case on May 22, 1975, and i n support thereof 

states: 

1. Petitioner i s the assignee of o i l and gas leases 

covering a l l of Sections 4 and 5, Township 21 South, Range 24 

; East, Eddy County, New Mexico, and 13 the owner and operator 

of the following described wells v/hich are completed I n the 
I' 

; Morrow formation and which presently are designated by the 

i Respondent Commission as being w i t h i n the Indian Basin-Morrow 

j Gas Pool: 
\ David Fasken Ros3 Federal Well No. 1, located 

1930 feet from the South l i n e and 1980 feet from 
the West l i n e of Section 4, Township 21 South, 
Range 24 Ea3t, Eddy County, New Mexico. 

David Fasken Shell Federal Well No. 1, located . -
1980 feet from the South line and 1980 feet from ft\fl&S3 

: the West line of Section 5, Township 21 South, y"~ " 
\ Range 24 East, Eddy County, New Mexico. 
i , t 
' 2. At the time Pe t i t ione r d r i l l e d and completed the 

! above-described w e l l s , the lands upon which they were located 

were designated by the Commission as being w i t h i n the North - ^ 

Indian Basin-Morrow Gas Pool; however, by Order No. R-3758 

: e f f e c t i v e June 1 , 1969, the said land3 and the P e t i t i o n e r ^ 

! above-described wells were redesignated by the Commi33ion as 

! being w i t h i n the Indian Basin-Morrow Ga3 Pool . 



( 

3. The d r i l l i n g and completion of add i t iona l wells i n 

the Morrow formation since the time the Pe t i t i one r ' 3 above-

described lands and wells were redesignated i n the Indian Basin-

Morrow Gas Pool has provided information which establishes that 

the Pe t i t i one r ' s said wells are completed i n a source o f supply'" 

separate and d i s t i n c t from the source o f supply f o r a l l other 

wells In the Indian Basin-Morrow Gas Pool. 

4. By reason o f being administered and prorated under 

the special rules and regulations applicable to the Indian 

Basin-Morrow Gas Pool, the production from the P e t i t i o n e r ' s 

said wells has been r e s t r i c t e d and a pressure Imbalance ha3 been 

created which has caused, is causing and, unless t h i 3 P e t i t i o n 

i s granted, w i l l continue to cause migrat ion o f ga3 from 

beneath the Pe t i t i one r ' s lands, thereby causing waste and 

v i o l a t i n g the Pe t i t i one r ' s cor re la t ive r i g h t s . I n add i t i on , 

the pressure d i f f e r e n t i a l that exist3 between the Pe t i t i one r ' s 

said wel ls and wel ls to the South thereof I s causing vater 

encroachment i n t o those wells and lands, inc lud ing the State o f 

New Mexico as the owner o f a roya l ty In te res t t he re in . 

5. On May 1, 1972, Pe t i t ioner applied to the Commission 

f o r an order es tabl ish ing Sections k and 5, Township 21 South, 

Range 2k East, Eddy County, New Mexico, aa a separate ga3 p o o l , ; 

f o r production from the Morrow formation and de le t ing the sa id 

acreage from the Indian Basin-Morrow Gas Pool . By such Applica 

t i o n , the Pe t i t ioner sought to remove his sa id acreage frout • 

adminis t ra t ion and prora t ion under the special rules and 

regulations applicable to the Indian 3asin-Morrow Gas Pool and 

thereby be enabled to produce his said wells i n such a manner 

as to prevent the migration of gas from beneath h is land3 and 

the encroachment of water In to the wells l y i n g South thereof . 



i 
i 

i 

Hearing was held upon the said Application on June 7, 1972. i 
i 

before Daniel S, Nutter, an examiner appointed by the Commission ! 

and on September 27, 1972, the Commission entered i t s Order No. 
i 

R-4409 denying the app l i ca t i on . On October 24, 1972, Pe t i t i one r : 

applied to the Commission f o r hearing de novo upon his or£gibaE-%?|ti 

App l i ca t ion ; hearing de novo was held before the Commission on 

November 2 1 , 1972, and on December 6 , 1972, the Commission 

entered i t s order No. R-4409-A again denying the Applicat ion.-

On December 22, 1972, Pe t i t ioner made Appl ica t ion f o r Rehearing*-*^ I 

to the Commission wi th respect to i t s Order No. 4409-A, and the 

Commission having f a i l e d to act thereon w i t h i n ten days a f t e r j 

f i l i n g , the Appl ica t ion f o r Rehearing I s deemed to have been 

refused, pursuant to §65-3~22A, N.M.S.A., 1953. 

6. A f t e r the entry o f Order No. R-4409-A, t h i 3 matter was 

reviewed by the D i s t r i c t Court o f Eddy County, a3 Cau3e No. 28482 

on that Court's Docket, and from an adverse decision to your 

Applicant , the matter then was appealed to the Supreme Court o f 

the State o f New Mexico. Mandate o f the Supreme Court has been 

issued, d i r e c t i n g t h i s Commission to make add i t i ona l f ind ings 

baaed upon the record as I t presently ex is t s i n those add i t iona l 

f i n d i n g s , which have been made i n HO. o f the above-referred to 

Order. Applicant l s adversely a f f ec t ed by those f indings and 

the entry o f the Order, and believes i t t o be erroneous an^JS%ef^S-

I n v a l i d f o r the f o l l o w i n g reasons: f 

A. Findings 4 , 5 , 6, 7 and 8 are not supported by 

subs tant ia l evidence and are contrary to the evidence that exists?; 

and appears i n the record. The uncontradicted evidence shows tha t , 

the Morrow formation underlying Sections 4 and 5 i s e f f e c t i v e l y 

separated by w a t e r f l l l s t r u c t u r a l troughs from the Morrow forma- | 

t i o n underlying the remainder of the Indian Basin-Morrow Ga3 Pool, j 

- 3 -
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B. Finding No. 18 i s not supported by substantial ! 

evidence and ia again contrary to the uncontradicted testimony | 

as appearing i n the record. ' 

C. Findings 23, 24, 25 and 26 are not supported by 

substantial evidence and indeed are contrary to the evidence - - - ' ^^ 

that there i s the necessary f a c i l i t i e s , demand and market 

available for any gas that would be produced. 

D. Findings 29 and 30 are not supported by substan­

t i a l evidence and are contrary to the evidence as appears i n f '̂  ̂  

the record. 

E. The said Order i s erroneous, i n v a l i d and void I n 

that the e f f e c t o f said order w i l l be to cause waste and v i o l a t e 

c o r r e l a t i v e r i g h t s of the Applican-sand of other mineral i n t e r e s t 

owners, contrary to the duties Imposed upon the Commission by the 

laws of the State of New Mexico. 

WHEREFORE, the Commission should enter i t s order granting 

t h i s Application for Rehearing, superseding Order No. R-4409-B, 

and establishing Sections 4 and 5 of Township 21 South, Range 24 

East, Eddy County, New Mexico, as a separate gas pool f o r pro­

duction from the Morrow formation. 

MONTGOMERY, FEDERICI, ANDREWS, 
HANNAHS & BUELL - v • •• 

By 
Attorneys f o r Applicant 
Post Office Box 2307 : 
Santa Fe, New Mexico 37501 
(Telephone [505] 932-3375) 

CERTIFIED, that I mailed a true and correct copy of the 

foregoing Application for Rehearing t o : Jack Cooley, Esq. , 

Petroleum Center Building, Farmington, New Mexico 87^01. t h i s 

11th day of June, 1975. 



J . O. SETH ( 1 8 8 3 - 1 9 6 3 ) 

A. K. MONTGOMERY 

WM. FEDERIC I 

F R A N K A N D R E W S 

FRED C. H A N N A H S 

SUMNER G. B U E L L 

SETH D. MONTGOMERY 

FRANK A N D R E W S I I I 

O W E N M. LOPEZ 

JEFFREY R. B R A N N E N 
J O H N BENNETT POUND 
GARY R. K I L P A T R I C 

M O N T G O M E R Y , F E D E R I C I , A N D R E W S , H A N N A H S & B U E L L 
ATTORNEYS AND COUNSEUORS AT LAW 

3SO EAST PALACE A V E N U E 

SANTA FE. NEW MEXICO 87 

June 10, 1975 

_ POSf' OFF ICE BOX 2 3 0 7 

f f i - \ * t V \ AREA CODE SOS 

H t l l A / C * V TELEPHONE 9B2-3875 

VIA CERTIFIED MAIL 
RETURN RECEIPT REQUESTED 

Frances M. Wilcox, Clerk 
F i f t h Judicial D i s t r i c t Court 
County of Eddy 
Eddy County Courthouse 
Carlsbad, New Mexico 88220 

Re: David Fasken v. Oil Conservation Commission 
of The State Of New Mexico 

Dear Madam; 

Enclosed for f i l ing please find two Petitions for Review 
from two Oil Conservation Commission Orders. This matter 
was previously before the District Court in Cause Numbers 
58482 and 28483, and were consolidated at that time. 

I f you find l t convenient to consolidate these two Petitions 
in one case, i t would be perfectly agreeable with me. 
Enclosed please find our check for $40.00 for the f i l ing fee. 

Very truly yours, 

SGB/vt 
Enclosures 

, 09: (with enclosures) 
1 / William F. Carr, Esq. 

Special Assistant Attorney General -̂>v 
State of New Mexico f l 
237 Don Gaspar Avenue 
Santa Fe, New Mexico 87501 ~ J 3 



BEFORE THE OIL CONSERVATION COMMISSION 
OF THE STATE OF NEW MEXICO 

IN THE MATTER OF THE APPLICATION 
OF DAVID FASKEN FOR POOL CONTRAC­
TION AND CREATION OF A NSW GAS 
POOL, EDDY COUNTY, NEW MEXICO. CASE NO. 4733 

j APPLICATION FOR REHEARING 

COMES NOW DAVID FASKEN, and makes application to the New 

: Mexico O i l Conservation Commission for rehearing i n respect to 

I a l l matters determined by Order No. R-4409-B entered by t h i s 

Commission i n this case on May 22, 1975, and i n support thereof, 

states: 

1. Petitioner i s the assignee of o i l and gas leases 

covering a l l of Sections H and 5, Township 21 South, Range 24 

; East, Eddy County, Nev? Mexico, and is the owner and operator 

: of the following described wells which are completed i n the 

. Morrow formation and which presently are designated by the 

: Respondent Commission as being within the Indian Basin-Morrow 

; Gas Pool: 

David Fasken Ross Federal Well No. 1, located 
1980 feet from the South l i n e and 1980 feet from 
the West li n e of Section 4, Township 21 South, 

; Range 24 East, Eddy County, New Mexico. 

; David Fasken Shell Federal V/ell No. 1, located 
1980 feet from the South l i n e and 1980 feet from 

'. the West l i n e of Section 5, Township 21 South, 
Range 24 East, Eddy County, New Mexico. 

2. At the time Petitioner d r i l l e d and completed the 

' above-described wells, the lands upon which they were located 

I were designated by the Commission as being w i t h i n the North 

Indian Basin-Morrow Gas Pool; however, by Order No. R-3758 

eff e c t i v e June 1, 19o9, the said lands and the Petitioner's 

above-described wells were redesignated by the Commission as 

being within the Indian Basin-Morrow Gas Pool. 



3. The d r i l l i n g and complet ion o f a d d i t i o n a l w e l l s i n 

the Morrow fo rma t ion since the t ime the P e t i t i o n e r ' s above-

•• described lands and w e l l s were redesignated i n the Ind i an Bas in -

Morrow Gas Pool has provided i n f o r m a t i o n which es tab l i shes t h a t 

the P e t i t i o n e r ' s s a id w e l l s are completed i n a source o f supply 

1 separate and d i s t i n c t f rom the source o f supply f o r a l l o ther 

w e l l s i n the Ind ian Basin-Morrow Gas Pool . 

•, 4. By reason o f be ing adminis te red and p ro ra t ed under 

;i the s p e c i a l r u l e s and r e g u l a t i o n s app l i cab le to the I n d i a n 

r. Basin-Morrow Gas Poo l , the p roduc t ion f rom the P e t i t i o n e r ' s 
i 

; said wells has been r e s t r i c t e d and a pressure imbalance has been 

• created which has caused, i s causing and, unless t h i s P e t i t i o n 

• i s granted, w i l l continue to cause migration of gas from 

I beneath the Petitioner's lands, thereby causing waste and 

; v i o l a t i n g the Petitioner's correlative r i g h t s . In addition, 

the pressure d i f f e r e n t i a l that exists between the Petitioner's 

I; said wells and wells to the South thereof i s causing v/ater 

encroachment into those wells and lands, including the State of 

Nev/ Mexico as the owner of a royalty interest therein. 

5. On May 1, 1972, Petitioner applied to the Commission 

for an order establishing Sections 4 and 5, Township 21 South, 

Range 24 East, Eddy County, New Mexico, as a separate gas pool 

for production from the Morrow formation and deleting the said 

acreage from the Indian Basin-Morrow Gas Pool. By such Applica­

t i o n , the Petitioner sought to remove his said acreage from 

administration and proration under the special rules and 

regulations applicable to the Indian Basin-Morrow Gas Pool and 

thereby be enabled to produce his said wells i n such a manner 

as to prevent the migration of gas from beneath his lands and 

the encroachment of water into the wells l y i n g South thereof. 



Hearing was held upon the said Application on June 7, 1972 , 

before Daniel S. Nutter, an examiner appointed by the Commission 

and on September 27, 1972, the Commission entered i t s Order No. 

R-4409 denying the application. On October 24, 1972 , Petitioner 

applied to the Commission for hearing de novo upon his o r i g i n a l 

Application; hearing de novo was held before the Commission on 

November 21, 1972 , and. on December 6 , 1972 , the Commission 

entered i t s order No. R-4409-A again denying the Application. 

On December 22, 1972, Petitioner made Application f o r Rehearing 

to the Commission with respect to i t s Order No. 4409-A, and the 

Commission having f a i l e d to act thereon within ten days a f t e r 

f i l i n g , the Application for Rehearing i s deemed to have been 

refused, pursuant to §65-3-22A, N.M.S.A., 1953-

6. After the entry of Order No. R-4409-A, t h i s matter was 

reviewed by the D i s t r i c t Court of Eddy County, as Cause No. 28482 

on that Court's Docket, and from an adverse decision to your 

Applicant, the matter then was appealed to the Supreme Court of 

the State of Nev; Mexico. Mandate of the Supreme Court has been 

issued, d i r e c t i n g t h i s Commission to make additional findings 

based upon the record as i t presently exists i n those additional 

findings, which have been made i n %0. of the above-referred to 

Order. Applicant i s adversely affected by those findings and 

the entry of the Order, and believes i t to be erroneous and 

i n v a l i d f o r the following reasons: 

A. Findings 4, 5, 6, 7 and 8 are not supported by 

substantial evidence and are contrary to the evidence that exists 

and appears i n the record. The uncontradicted evidence shows that 

the Morrow formation underlying Sections 4 and 5 i s e f f e c t i v e l y • 

separated by w a t e r f i l l s t r u c t u r a l troughs from the Morrow forma­

t i o n underlying the remainder of the Indian Basin-Morrow Gas Pool.' 

i 
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B. Finding No. 18 is not supported by substantial 

evidence and is again contrary to the uncontradicted testimony 

as appearing i n the record. 

C. Findings 23, 24, 25 and 26 are not supported by 

substantial evidence and indeed are contrary to the evidence 

that there is the necessary f a c i l i t i e s , demand and market 

available for any gas that would be produced. 

D. Findings 29 and 30 are not supported by substan­

t i a l evidence and are contrary to the evidence as appears i n 

the record. 

E. The said Order i s erroneous, i n v a l i d and void i n 

that the effect of said, order w i l l be to cause waste and v i o l a t e 

correlative rights of the Applicant and of other mineral interest 

owners, contrary to the duties imposed upon the Commission by the 

laws of the State of New Mexico. 

WHEREFORE, the Commission should enter i t s order granting 

t h i s Application for Rehearing, superseding Order No. R-4409-B, 

and establishing Sections 4 and 5 of Township 21 South, Range 24 

East, Eddy County, New Mexico, as a separate gas pool for pro­

duction from the Morrow formation. 

MONTGOMERY, FEDERICI, ANDREWS, 
HANNAHS & BUELL 

Attorneys for[ Applicant 
Post Office Bc>x>2307 
Santa Fe, New Mexico 87501 
(Telephone [505] 982-3375) 

CERTIFIED, that I mailed a true and correct copy of the 

foregoing Application for Rehearing to: Jack Cooley, Esq., 

Petroleum Center Building, Farmington, New Mexico 87401, t h i s 

11th day of June, 1975. 

Attorney for Applicant 
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J . O. SETH ( 1 8 8 3 - 1 9 6 3 ) 

A. K. MONTGOMERY 

WM. FEDERIC I 

F R A N K A N D R E W S 

FRED C. H A N N A H S 

S U M N E R G. B U E L L 

SETH D. MONTGOMERY 

FRANK A N D R E W S I I I 

O W E N M. LOPEZ 

JEFFREY R. B R A N N E N 
J O H N BENNETT POUND 
GARY R. K I L P A T R I C 

M O N T G O M E R Y , F E D E R I C I , A N D R E W S , H A N N A H S 8e B U E L L 
A T T O R N E Y S A N D C O U N S E L O R S A T L A W 

3 5 0 EAST P A L A C E A V E N U E 

S A N T A F E , N E W M E X I C O 8 7 5 0 1 POST OFFICE BOX 2 3 0 7 

AREA CODE SOS 

TELEPHONE 9 8 2 - 3 8 7 S 

June 11, 1973 

Frances M. Wilcox, Clerk 
F i f t h Judicial D i s t r i c t Court 
County of Eddy 
Eddy County Courthouse 
Carlsbad, New Mexico 88220 

Re: Fasken v. 0. C. C, Causes No. 30555 
.•affd 30556 

Dear Madam: 

A'e are enclosing two Notices of Appeal In tue above-
referenced causes for f i l i n g , addressed to The Oil 
Conservation Commission of the State of Mew Mexico, 
Respondent therein. 

Yours very t r u l y , 

SGB/vt 
Enclosures 

O i l Conservation Commission 
of The State of New Mexico 

Post Office Box 2088 
Santa Fe, New Mexico 87501 ( 1 

(with enclosures) 

o 
p 
Y 



STATE OE NEW MEXICO COUNTY OF EDDY 

IN THE DISTRICT COURT 

DAVID FASKEN, 

Petitioner, 

v. 

OIL CONSERVATION COMMISSION 
OF THE STATE OF NEW MEXICO, 

Respondent. Cause No. 30555 

NOTICE OF APPEAL 

TO: OIL CONSERVATION COMMISSION OF THE STATE OF 
NEW MEXICO, Respondent. 
Post Office Box 2088 
Santa Fe, New Mexico 87501 

PLEASE TAKE NOTICE that on the 11th day of June, 1975, 

David Fasken, the Petitioner i n the above-styled cause, f i l e d a 

Petition for Review of Oil Conservation Commission of New Mexico 

Order No. R-4409- 3 in the D i s t r i c t Court of Eddy County, New 

Mexico. 

DATED thi s 11th day of June, 1975. 

MONTGOMERY, FEDERICI, ANDREWS, 
HANNAHS & BUELL 

Attorneys for Petitioner 
Post Office Box 2307 
Santa Fe, New Mexico 87501 
(Telephone [505] 982-3875) 

CERTIFIED, that I mailed a true and correct copy of the 

foregoing Notice of Appeal to above respondent at above address, 

thi s 11th day of June, 1975. 

Attorney for Petitioner 



STATE 0? MEW MEXICO COUNTY OF EDDY 

IN THE DISTRICT COURT 

DAVID FASKEN, 

Petitioner, 

v. 

OIL CONSERVATION COMMISSION 
OF THE STATE OF NEW MEXICO, 

Respondent. Cause Ho. 30555 

NOTICE OF APPEAL 

TO: OIL CONSERVATION COMMISSION OF THE STATE OF 
NEW MEXICO, Respondent. 
Post Office Box 2088 
Santa Fe, New Mexico 87501 

PLEASE TAKE NOTICE that on the 11th day of June, 1975, 

David Fasken, the Petitioner ln the above-styled cause, filed a 

Petition for Review of Oil Conservation Commission of Hew Mexico 

Order No. R-4409- § in the District Court of Eddy County, New 

Mexico. 

DATED this 11th day of June, 1975. 

CERTIFIED, that I mailed a true and correct copy of the 

foregoing Notice of Appeal to above respondent at above address, 

this 11th day of June, 1975. ^ 

MONTGOMERY, FEDERICI, ANDREWS, 
HANNAHS % BUELL 

By 
Attorneys for Petitioner 
Post Office Box 2307 
Santa Fe, New Mexico 87501 
(Telephone [505] 982-3875) 

Attorney for Petitioner 



STATS OP NEW MEXICO COUNT? Op EDDY 

IN THE DISTRICT COURT 

DAVID FASKEN , 

Petitioner, 

v. 

OIL CONSERVATION COMMISSION 
OF THE STATS OF NEW MEXICO, 

i 

j. Respondent. 

1 PETITION FOR REVIEW 
i • ~ 1 

! 
I' 

Corae3 now DAVID FASKEN, by his at torneys, and pe t i t ions 

t:\4 Court t-o review O i l Conservation Commission o f New Mexico 

| order Ko. R-4444-A, and i n support o f his p e t i t i o n , s t r t e s : 
1 1 . Pe t i t ioner is the assignee o f o i l and gas leases 

; covering a l l o f Sections 4 and 5, Township 21 South, Range 24 

j East, Eddy County, New Mexico, and Is the owner and operator 
1 o f tho following-described wells which are completed i n the 

Morrow formation and which presently are designated by the 

j Respondent Commission as being wi th in the Indian Basin-Morrow 

I Ca-5 Pool; 

David Fasken Ross Federal Well No. 1 , located 
1930 feet from the South l i n e and 1930 feet from the 
Wast Line of Section 4, Township 21 South, Range 24 
East, Eddy County, New Mexico. 

] David Fasken Shell Federal Well No. 1, located 
1980 feet from the South l ine and 1930 feet from 
the West l i n e of Section 5 9 Township 21 South, 
Range 24 East. Eddy County, New Mexioo, 

2* At th.2 time Pet i t ioner d r i l l e d and completed the 

.abovs-d-?acribed wel l s , the landa upon which they were located 

war* de.iicnated by the Commission as beins ' f i sh in the North 

Cause Na. Q O -J ^ <£>•-• 



Indian Basin-Morrow Ga3 Pool; however, "oy Order Uo. R-3758, 

effective June 1, 1959, the said landa and the Petitioner's 

above-described wells were redesignated by the Commission aa 

being within the Indian 3asin-Morrow Gas Pool. 
• • •• V 

The d r i l l i n g and completion of additional wells In f 

the Morrow formation since the time the Petitioner's above- "•' 
,1 

;- -t 
described land3 and v/ells were redesignated In the Indian j 

•; "i 

Basin-Morrow Gaa Pool, has provided information which estab- .j 

lishe3 that the Petitioner's said wells are completed In a ; 

source of supply separate and distinct from the source of 

supply for a l l other wells In the Indian Basin-Morrow Gas Pool. 

4. By reason of being administered and prorated under 

I the special rules and regulations applicable to the Indian Basin- "• 

' Morrow Gas Pool, the production from the Petitioner's said wells 
has been restricted and a pressure imbalance has been created j 

: i 
which has caused, Is causing and, unless this Petition i s 

granted, w i l l continue to cause migration of gas from beneath i 

the Petitioner's lands, thereby causing wa3te and violating the 

Petitioner's correlative rights. In addition, the pressure 

differential that exl3ts between the Petitioner's said wells j 

and wells to the South thereof 13 causing water encroachment ! 
i 

Into those wells, thereby causing waste and Impairing the..,. . 

correlative right3 of the various owners of Interest in those 

wells and land3, including the State of New Mexico as ths \ 

owner of a royalty interest therein. i 
i 

5. On October 25, 1972, Petitioner applied to the Commia- j 

• -! 
sion for an order exempting i t s said wells from prorationing, j 

or, In tho alternative, for the assignment of special allow- ! 

ables to the said wells In order to avoid aggravation of the ; 

pressure d i f f e r e n t i a l that existed, and continues to exist, 

between the Petitioner's said wells and the wells located South j - 2 -



thereof in the Indian Basin-Morrow Ga3 Pool, Hearing on this 

application was held before the Commission on November 21, 

1972, and on December 6, 1972, the Commission entered i t 3 

Order No. R-4444 denying the application. On December 22, 1972, 

Petitioner made application for Rehearing to the Commission" Vith 

respect to i t s Order No. R-4409-A, andthe Commission having 

failed to act thereon within ten days after f i l i n g , the 

Application for rehearing Is deemed to have been refused 

pursuant to S65-3-22A, N.M.S.A., 1953. " 

6. Petitioner 13 adversely affected by the Commission 

i Order No. R-4444A, and believes said order to be erroneous and 

[ invalid. This matter was previously before this Court In 

1 Cause No. 28483 for review of a previous order entered by 
i 
!, thi3 Commission. Upon motions for summary Judgment, the 
!! 

j matter was decided adversely to your Petitioner, and a Judgment 

! entered on April 13, 1973. Whereupon, an appeal was taken to 

i the Supreme Court of the State of New Mexico, and a decision 

was rendered, reversing the previous decision of thi3 Court, 

I and remanding the case to the Commission to enter new findings 

',. upon the record presently existing before I t . A new order has 

been entered as directed by the Supreme Court, and new findings 

were made under IM thereof, and your petitioner feel3 that the 

; findings are erroneou3, as follows: 

A. Findings 3, 4 and 6 are without support i n the 

evidence and, in fact, are contrary to the evidence presently 

existing in tha record that shows there io no communication 

between the Northern portion of the Indian Baaln-Horrow Gas Poo 

and the designated Southern portion of said pool, 

3. Findings 13, 19 and 2D are without support in 

the evidence, and again, are contrary to the evidence presently 

in the record showing that additional production from the 



Uorth^m por t ion of the Pool would riot a f f e c t the cor re la t ive 

r igh ts of the other operators I n the Southern por t ion o f the 

Pool, and i n fact would prevent i?aste by the prevention of 

the watering-out i n the Southern port ion o f the pool , and 

i n f a c t , would prevent waste by the prevention of the watering- 1 

out o f the presently ex i s t ing gas w e l l . .'! 

C. Findings o f Fact 22, 23, 24, 25, 25, and 28 are i 
i 

without support in the evidence are in fact contrary to the j 

evidence, which ia to the effect that additional transportation | 

of facilities and purchasers are available to take any increased 

production that may occur, and that there Is full -market demand 

for a l l production from the Pool. 

D. The Order ls erroneous and invalid and void, in 

that the effect of the Order would be to cause waste and violate 

the correlative rights of your Petitioner and other mineral 

interest owners, contrary to the duties imposed upon the 

Commission by the statutes and law3 of the State of Mew.Mexico. 

7. This Petition for Review is brought pursuant to 

§65-3-223, N.M.S.A., 1953. Copies of the Commission Order No. 

R-4444-A are attached hereto. Since the Mandate of the Supreme 

Court instructed the Commission to enter the new order based 

upon tha record presently before I t , no application for rehear-^,.. 

Ing is attached, but a copy of the Mandate of the Supreme Court 

is attached hereto. 

WHEREFORE, Petitioner asks that this Court review Commission 

Order No. R-4444-A and the evidence upon which the Commission 

purported to base that Order, and that the Court enter its 

Judgment requiring such Order to be Invalid and vacating the same. 

MONTGOMERY, FEDERICI, ANDREWS, HANNAHS 
& BUELL 

s/SUMNER G. BUELL 
Attorneys for Petitioner 
Post Office Box 2307 (Telephone 932-3875) 

Santa Fe, New Mexico 87501 
_ h 



BEF? THE OIL CONSERVATION CO( SSION 
• OF THE STATE OF NEW MEXICO 

IM THE MATTER OF THE HEARING 
CALLED BY THE OIL CONSERVATION 
COMMISSION OF NEW MEXICO FOR 
THE PURPOSE OF CONSIDERING: 

CASE NO. 4865 
Order No. R-4444-A 

APPLICATION OF DAVID FASKEN 
FOR SPECIAL ALLOWABLES, EDDY 
COUNTY, NEW MEXICO. 

ORDER OF THE COMMISSION 

BY THE COMMISSION: 

This cause came on f o r hearing a t 9 a.m. on November 21, 
1972, a t Santa Fe, New Mexico, before the O i l Conservation 
Commission of New Mexico, h e r e i n a f t e r r e f e r r e d t o as the 
"Commission." 

NOW, on t h i s 22nd day o f May, 1975, the Commission, a 
quorum being present, having considered the testimony presented 
and the e x h i b i t s received a t said hearing, and being f u l l y 
advised i n the premises, 

FINDS: 

(A) That due p u b l i c n o t i c e having been given as r e q u i r e d 
by law, the Commission has j u r i s d i c t i o n of t h i s cause and the 
subject matter t h e r e o f . 

(B) That a f t e r hearing, Commission Order No. R-4444, 
dated December 6, 1972, was entered i n Case No. 4865 denying 
the a p p l i c a t i o n of David Fasken f o r an exception t o the 
general r u l e s and r e g u l a t i o n s governing p r o r a t e d gas pools 
i n Southeast New Mexico, promulgated by Order No. R-1670, as 
amended, t o permit the pr o d u c t i o n o f h i s Ross Federal Well 
Mo. 1, lo c a t e d 1980 f e e t from the South l i n e and 1980 f e e t 
from the West l i n e o f Section 4, and h i s S h e l l Federal Well 
No. 1, lo c a t e d 1980 f e e t from the South l i n e and 1980 f e e t 
from the West l i n e o f Section 5, both i n Township 21 South, 
Range 24 East, I n d i a n Basin-Morrow Gas Pool, Eddy County, New 
Mexico, a t the capacity of the w e l l s t o produce, or i n the 
a l t e r n a t i v e , t o permit the produ c t i o n o f s a i d w e l l s a t a 
r a t e i n excess o f the allowables assigned t o s a i d w e l l s . 

(C) That David Fasken f i l e d an A p p l i c a t i o n f o r Rehearing 
of the d e c i s i o n i n Case No. 4865 on December 22, 1972. 

(D) That the Commission took no a c t i o n on the A p p l i c a t i o n 
f o r Rehearing thereby denying i t . 
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(E) That David Fasken appealed t h i s d e c i s i o n o f the 
Commission t o the D i s t r i c t Court of Eddy County. 

(F) That tha Commission moved f o r Summary Judgment. 

(G) That on November 29, 1973, the Commission's Motion 
f o r Summary Judgment vas granted by the D i s t r i c t Court. 

(H) That David Fasken appealed t h i s d e c i s i o n t o the 
Supreme Court of New Mexico i n December, 1973. 

( I ) That the Supreme Court reversed the D i s t r i c t Court 
and remanded the cause back t o the Commission on February 28, 
1975. 

(J) That i n reaching i t s d e c i s i o n , the Supreme Court 
s t a t e d i t d i d not want f o r t h e o r i e s i n t h i s case but t h a t the 
problem w i t h the t h e o r i e s advanced by counsel v/as t h a t they 
were not b o l s t e r e d by the e x p e r t i s e o f the Commission. 

(K) That i n r e v e r s i n g the D i s t r i c t Court, the Supreme 
Court found t h a t s u f f i c i e n t f i n d i n g s t o d i s c l o s e the reasoning 
of the Commission were l a c k i n g and r e v e r s a l was thereby 
r e q u i r e d . 

(L) That the case was "...remanded t o the Commission f o r 
the making of a d d i t i o n a l f i n d i n g s of f a c t based upon the recor d 
as i t p r e s e n t l y e x i s t s , and the e n t r y o f nev; orders." 

(M) That pursuant t o t h i s d e c i s i o n o f the New Mexico 
Supreme Court and upon f u r t h e r review of the re c o r d the 
Commission f i n d s : 

(1) That the Commission i s empowered by 
Subsection (12) of Section 65-3-11 NMSA, 1953 
Comp., as amended, "To determine the l i m i t s o f any 
pool or pools producing crude petroleum o i l or 
n a t u r a l gas or both, and from time t o time t o 
redetermine such l i m i t s ; " 

(2) That on June 1, 1969, the Commission 
entered Order No. R-37 58 which pursuant t o i t s 
s t a t u t o r y powers abolished the North I n d i a n 
Hills-Morrow Gas Pool and extended the I n d i a n 
Basin-Morrow Gas Pool t o i n c l u d e acreage f o r m e r l y 
included i n said North I n d i a n Hills-Morrow Gas 
Pool because the Commission concluded t h a t t h i s 
area comprised a s i n g l e source of supply. 

(3) That the evidence showed t h a t the 
withdrawal of gas from a w a l l i n the n o r t h 
p a r t of the Ind i a n Basin-Morrow Gas Pool a f f e c t s 
the pressure and gas m i g r a t i o n i n the south p a r t 
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of the pool and t h a t the withdrawal of gas i n the 
south p a r t of the pool a f f e c t s pressure and gas 
mi g r a t i o n i n the n o r t h p a r t of t h i s p o o l . 

(4) That communication t h e r e f o r e e x i s t s 
throughout the pool. 

(5) That communication throughout a 
r e s e r v o i r i s one of the means used t o determine 
t h a t a pool c o n s t i t u t e s a s i n g l e source of gas 
supply. 

(6) That the I n d i a n Basin-Morrow Gas Pool 
c o n s t i t u t e s a s i n g l e source of gas supply. 

(7) The Commission i s empowered by Section 
65-3-10 NMSA, 1953 Comp., as amended, t o prevent 
waste and p r o t e c t c o r r e l a t i v e r i g h t s . 

(8) That pursuant t o the p r o v i s i o n s of 
Section 65-3-10 NMSA, 1953 Comp., as amended, 
i t i s the duty of the Commission t o p r o t e c t 
the c o r r e l a t i v e r i g h t s of a l l m i n e r a l i n t e r e s t 
owners i n an o i l or gas poo l . 

(9) That Section 65-3-29 H. NMSA, 1953 
Comp., as amended, defines c o r r e l a t i v e r i g h t s 
as the o p p o r t u n i t y a f f o r d e d , so f a r as i t i s 
p r a c t i c a b l e t o do so, t o the owner of each 
pro p e r t y i n the pool t o produce w i t h o u t waste 
h i s j u s t and e q u i t a b l e share of the o i l or gas, 
or both, i n the p o o l . . . . " (Emphasis added) 

(10) That Fasken i s seeking w i t h t h i s 
a p p l i c a t i o n higher rates o f produc t i o n from 
each of h i s w e l l s i n the no r t h e r n p o r t i o n of 
the I n d i a n Basin-Morrow Gas Pool. 

(11) That the w e l l s i n the no r t h e r n p o r t i o n 
of the pool could produce a t higher r a t e s i f t h e i r 
p r o d u c t i o n was no longer p r o r a t e d i n accordance 
w i t h the allowables s e t f o r the I n d i a n Basin-
Morrow Gas Pool and they received l a r g e r or 
capacity allowables. 

(12) That the a l l o c a t i o n of allowables i n 
the I n d i a n Basin-Morrow Gas Pool i s on a s t r a i g h t 
acreage b a s i s . 

(13) That because of v a r i a t i o n s i n the United 
States Public Lands Surveys, more acreage i s 
dedicated t o each o f Fasken's w e l l s i n the 
north e r n p o r t i o n of the pool than i s dedicated 
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t o other v/ells i n the p o o l , and he t h e r e f o r e 
receives l a r g e r allowables f o r h i s tv/o v/ells 
and i s authorized t o produce considerably more 
from each of these v/ells than are other operators 
i n the pool. 

(14) That ten w e l l s produce from the I n d i a n 
H i l l s Morrow Gas Pool. 

(15) That the tv/o Fasken w e l l s i n the 
nor t h e r n p o r t i o n of said pool c o n s t i t u t e 20 
percent of the w e l l s producing from the p o o l . 

(16) That the tv/o Fasken w e l l s i n the n o r t h 
of said pool have produced almost 40 percent o f 
the gas from the po o l . 

(17) That Fasken has an o p p o r t u n i t y 
equal to t h a t of other producers i n the pool 
t o produce h i s j u s t and e q u i t a b l e share o f gas 
from said p o o l . 

(18) That g r a n t i n g the a p p l i c a t i o n o f 
David Fasken f o r s p e c i a l allowables v/ould 
increase the amount o f gas Fasken could withdraw, 
g i v i n g him an advantage over other operators 
producing from t h i s s i n g l e source o f supply 
thereby i m p a i r i n g t h e i r c o r r e l a t i v e r i g h t s . 

(19) That g r a n t i n g the a p p l i c a t i o n of 
David Fasken f o r capacity allowables would 
a u t h o r i z e p r o d u c t i o n p r a c t i c e s .which v/ould 
impair the c o r r e l a t i v e r i g h t s of other m i n e r a l 
i n t e r e s t owners and, t h e r e f o r e , i s c o n t r a r y 
t o the d u t i e s of the Commission as set out i n 
Section 65-3--10 NMSA, 1953 Comp., as amended. 

(20) That i n order t o p r o t e c t c o r r e l a t i v e 
r i g h t s , the a p p l i c a t i o n should be denied. 

(21) That Section 65-3-3 E NMSA, 1953 Comp., 
as amended, defines waste as f o l l o w s : 

"The production i n t h i s s t a t e of n a t u r a l gas from 
any gas w e l l or w e l l s , or from any gas p o o l , 
i n excess of the reasonable market demand from 
such source f o r n a t u r a l gas o f the type produced 
or i n excess of the capacity o f gas t r a n s p o r t a t i o n 
f a c i l i t i e s f o r such type of n a t u r a l gas...." 
(Emphasis addea) 



-5- f 
Case Ko. 48 6 3 
Order No. R-44 4 4-A 

(22) That Fasken's witness t e s t i f i e d t h a t 
the e n t i r e pool has a greater capacity t o produce 
gas than the producers i n said pool are able t o 
s e l l t o the p i p e l i n e . 

(23) That t h i s l i m i t e d a b i l i t y t o s e l l gas 
from the pool may be termed a " r e s t r i c t e d demand." 

(24) That t h i s r e s t r i c t e d demand f o r gas 
from the pool must l o g i c a l l y be concluded t o 
r e s u l t from e i t h e r : 

(a) a l i m i t e d demand f o r gas from the 
pool because of market c o n d i t i o n s ; or 

(b) a l i m i t e d demand f o r gas from the pool 
because of l i m i t e d p h y s i c a l f a c i l i t i e s 
t o handle and t r a n s p o r t the gas. 

(25) That t h i s r e s t r i c t e d demand may be 
considered the "reasonable market demand" f o r gas 
from the pool. 

(26) That prod u c t i o n of gas from the pool 
i n excess of the reasonable market demand imposed 
by e i t h e r of the c o n d i t i o n s described i n Finding 
No. (24) above would cause waste. (See Finding 
No. (21) above.) 

(27) That the other producers i n the pool are 
e n t i t l e d t o produce t h e i r j u s t and e q u i t a b l e share 
of the gas i n the pool and t o be p e r m i t t e d t h e i r 
j u s t and e q u i t a b l e share o f the reasonable market 
demand f o r gas from the p o o l . 

(28) That g r a n t i n g the a p p l i c a t i o n of Fasken f o r 
s p e c i a l allowables would a u t h o r i z e production i n 
excess of h i s share of the reasonable market demand 
f o r gas from the pool and would by d e f i n i t i o n 
(Section 65-3-3 E NMSA 1953 Comp.) cause waste. 

(29) That i n order t o prevent waste, the 
a p p l i c a t i o n should be denied. 

IT IS THEREFORE ORDERED: 

(1) That the a p p l i c a t i o n of David Fasken f o r s p e c i a l 
allowables f o r h i s Ross Federal Well No. 1 and h i s S h e l l 
Federal Well No. 1, both i n the In d i a n Basin-Morrow Gas Pool, 
Eddy County, New Mexico, be and the same i s hereby denied. 
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(2) That j u r i s d i c t i o n of t h i s cause i s r e t a i n e d f o r the 
ent r y of such f u r t h e r orders as the Commission may deem 
necessary. 

DOME a t Santa Fe, New Mexico, on the day and year herein­
above designated. 

STATE OF NEW MEXICO 
OIL CONSERVATION COMMISSION 

I.j^R. TRUJILLO, Chairman 

A. L."PORTER, "Jr., Member & Secretary 

S E A L 

d r / 
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THE STATE OF NEW MEXICO TO THE DISTRICT COURT si t t i n g ' ' " w i t h i n 

and f o r the County of Eddy, GREETING: 

WHEREAS, i n a c e r t a i n cause l a t e l y pending before you, 

numbered 28482 on your C i v i l Docket, wherein David Fasken was 

P e t i t i o n e r and O i l Conservation Commission of the State of Nev/ 

Mexico was Respondent, by your c o n s i d e r a t i o n i n t h a t behalf judg­

ment was entered against said P e t i t i o n e r ; and 

WHEREAS, s a i d cause and judgment were afterwards brought i n t o 

our Supreme Court for. review by P e t i t i o n e r by appeal, whereupon 

such proceedings were had t h a t on February 28, 1975, an o p i n i o n 

v/as handed down and the judgment o f said Supreme Court was entered 

r e v e r s i n g your judgment a f o r e s a i d , and remanding said cause t o you 

NOW, THEREFORE, t h i s cause i s hereby remanded t o you w i t h 
! 

i d i r e c t i o n s t o the d i s t r i c t c o u r t t o remand t o the Commission f o r 

the making of a d d i t i o n a l f i n d i n g s of f a c t based upon the record 

as i t p r e s e n t l y e x i s t s , and the e n t r y o f nev/ orders. 
WITNESS, The Honorable John B. McManus, J r . , 
Chief J u s t i c e of the Supreme Court 
of the State of Nev/ Mexico, and 
the seal of said Court t h i s 21st 
day o f March, 1975. 

JL 
Clerk of the Supreme Court 
of the State of New Mexico 

27 

23 

25 

3D 

31 

. . . M i ) ; ; 



STATE OF NEW MEXICO COUNTY OF EDDY 

IN THE DISTRICT COURT 

DAVID FASKEN, 

Petitioner, 

v. 

OIL CONSERVATION COMMISSION 
OF THE STATE OF NEW MEXICO, 

Respondent. Cause No. 

^ - '14 - % 
PETITION FOR REVIEW 

Comes now DAVID FASKEN, by his attorneys, and pet i t ions 

the Court to review Oi l Conservation Commission Order No. 

R-4409-B> and i n support thereof, states: 

1. Pet i t ioner ls the assignee of o i l and gas leases 

covering a l l of Sections 4 and 5, Township 21 South, Range 24 

East, Eddy County, New Mexico, and 13 the owner and operator 

of the following-described wells which are completed in the 

Morrow formation and which presently are designated by the 

Respondent Commission as being wi th in the Indian Basin-Morrow 

Gas Pool: 

David Fasken Ross Federal Well No. 1, located 
1980 feet from the South l ine and 1980 feet from 
the West l ine of Section 4, Township 21 South, 
Range 24 East, Eddy County, New Mexico. 

David Fasken Shell Federal Well No. 1, 
located 1980 feet from the South l ine and 1980 
feet from the West l ine of Section 5, Township 
21 South, Range 24 East, Eddy County, New Mexico. 

2. At the time Pet i t ioner d r i l l e d and completed the 

above-described wel l s , the lands upon which they were located 

were designated by the Commission as being wi thin the North 

Indian Basin-Morrow Gas Pool; however, by Order No. R-3758 

- I -



effective June 1, 1969, the said lands and the Petitioner's 

above-described wells were redesignated by the Commission as 

being within the Indian Basin-Morr o w Gas p ool . 

3. The dr i l l ing and completion of additional wells in 

the Morrow formation since the time the Petitioner's above-

described lands and wells were redesignated in the Indian 

Basin-Morrow Gas Pool has provided Information which estab­

lishes that the Petitioner's said wells are completed ln a 

source of supply separate and distinct from the source of 

supply for a l l other wells in the Indian Basin-Morrow Gas Pool ' 

4. By reason of being administered and prorated under 

the special rules and regulations applicable to the Indian 

Basin-Morrow Gas Pool, the production from the Petitioner's 

said wells has been restricted and a pressure imbalance has 

been created which has caused, Is causing and, unless this 

Petition is granted, w i l l continue to cause migration of gas 

from beneath the Petitioner's lands, thereby causing waste 

and violating the Petitioner's correlative rights. In addition, 

the pressure differential that exists between the Petitioner's 

said wells and wells to the South thereof is causing water 

encroachment into those wells and lands, Including the State of 

New Mexico as the owner of a royalty interest therein. 

5. On May 1, 1972, Petitioner applied to the Commission 

for an order establishing Sections 4 and 5, Township 21 South, 

Range 24 East, Eddy County, New Mexico, as a separate gas pool 

for production from the Morrow formation and deleting the said 

acreage from the Indian Basin-Morrow Gas Pool. By such applica­

tion, the Petitioner sought to remove his said acreage from 

administration and proration under the special rules and 

- 2 -



regulations applicable to the Indian Basin-Morrow Gas Pool and 

thereby be enabled to produce his said wells in such a manner 

as to prevent the migration of gas from beneath his lands and 

the encroachment of water into the wells lying South thereof. 

Hearing was held upon the said application on June ?, 1972, 

before Daniel S. Nutter, an Examiner appointed by the Commis­

sion, and on September 27, 1972, the Commission entered its 

Order NO. R-4409 denying the application. On October 24, 1972, 

Petitioner applied to the Commission for hearing de novo upon 

his original application; hearing de novo was held before the 

Commission on November 21, 1972, and on December 6, 1972, the 

Commission entered i t s Order No. R-4409-A again denying the 

application. On December 22, 1972, Petitioner made Application 

for Rehearing to the Commission with respect to i t s Order No. 

4409-A, and, the Commission having failed to act thereon within 

ten days after f i l i n g , the Application for Rehearing is deemed 

to have been refused, pursuant to §65-3-22A, N.M.S.A., 1953. 

6. This matter was then reviewed by this Court as i t s 

Cause No. 28482 and an Order entered by The District Court of 

Eddy County, granting summary judgment in favor of the Oil 

Conservation Commission of the State of New Mexico, which 

summary Judgment was entered November 29, 1973. Whereupon, 

an appeal was taken to the Supreme Court of the State of New 

Mexico, and the matter has been reviewed by that Court and i t s 

Mandate directed the Commission to make new findings of fact 

cased upon the record before jt . The new findings have been 

made, as appear in the Order R-4409-B, entered May 22, 1975, 

and new findings made under %0. of said order, and that your 

Petitioner believes the Order to be erroneous and invalid for 

the following reasons: 
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A. Finding No. 4 of said Order is not supported by 

substantial evidence. To the contrary, the evidence establishes 

that the Morrow formation underlying Sections 4 and 5 is 

effectively separated by a water-filled structural trough from 

the remainder of the Indian Basin-Morrow Gas Pool. 

B. Findings 6, 7 and 8 are without support in the 

evidence, and to the contrary, the evidence clearly 3hows that 

no communication exists between the North Portion of the Indian 

Basin-Morrow Gas Pool and the Southern designated portion of 

the Indian Basin-Morrow Gas Pool, and that the two pools are 

separate and distinct sources of supply. 

C. Finding No. 18 is without support in the evidence 

and is contrary to the evidence that withdrawals from the 

Northern portion of the Indian Basin-Morrow Gas Pool would have 

no effect on the operators in the Southern part, and in addition 

would be beneficial to the operators in the Southern portion of 

the Pool in that additional production from the Northern portion 

would prevent the watering-out of wells to the South. 

D. Findings No. 23, 24, 25, 26, 29 and 30 are without 

support in the evidence and contrary to the evidence, which 

shows that additional fac i l i t i e s for the transportation of 

natural gas are available and that the market demand is such 

that any additional production from the Fasken well3 in question 

could be purchased and transported. 

E . The Order is erroneous, invalid and void, in that 

the effect of the Order would be to cause waste and to violate 

the correlative rights of the Petitioner and other mineral 

interest owners, contrary to the duties imposed upon the 

Commission by the Laws of the State of New Mexico. 

7. This Petition for review is brought pursuant to §65-3-

22B, N.M.S.A., 1953. Copies of Commission Order No. R-4409-B 
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are attached. An Application for Rehearing is not attached 

in that the Mandate of the Supreme Court instructed the 

Commission to enter new findings based upon the presently-

existing record. A copy of the Mandate of the Supreme Court 

is attached hereto. 

WHEREFORE, Petitioner asks that the Court review Commission 

Order No. R-M09-B and the evidence upon which the Commission 

purported to base such Order, and that the Court enter a Judg­

ment declaring the Order invalid, and vacating the saae. 

MONTGOMERY, FEDERICI, ANDREWS, HANNAHS 
& BUELL 

By 
Attorneys for Petitioner 
Post Office Box 2307 
Santa Fe, New Mexico 87501 
(Telephone [505] 982-3875) 
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B £ RE THE O I L CONSERVATION { MISSION 
OF THE STATE OF NEW MEXICO 

IN THE MATTER OF THE HEARING 
CALLED BY THE OIL CONSERVATION 
COMMISSION OF NEW MEXICO FOR 
THE PURPOSE OF CONSIDERING: 

CASE NO. 4733 
Order No. R-4409-B 

APPLICATION OF DAVID FASKEN FOR 
POOL CONTRACTION AND CREATION 
OF A NEW GAS POOL, EDDY COUNTY, 
NEW MEXICO. 

ORDER OF THE COMMISSION 

BY THE COMMISSION: 

This cause came on f o r hearing de novo a t 9 a.m. on 
November 21, 1972, a t Santa Fe, New Mexico, before the O i l 
Conservation Commission of New Mexico, h e r e i n a f t e r r e f e r r e d 
t o as the "Commission." 

NOW, on t h i s 22nd day of May, 197 5, the Commission, a 
quorum being present, having considered the testimony presented 
and the e x h i b i t s received a t said hearing, and being f u l l y 
advised i n the premises, 

FINDS: 

(A) That due p u b l i c n o t i c e having been given as r e q u i r e d 
by law, the Commission has j u r i s d i c t i o n of t h i s cause and the 
subject matter t h e r e o f . 

(B) That a f t e r an examiner hearing, Commission Order No. 
R-4409, dated September 27, 1972, was entered in Case No. 4733 
denying the a p p l i c a t i o n o f David Fasken f o r the c o n t r a c t i o n of 
the I n d i a n Basin-Morrow Gas Pool by the d e l e t i o n therefrom of 
a l l o f Sections 4 and 5, Township 21 South, Range 24 East, NMPM,. 
Eddy County, New Mexico, and the c r e a t i o n of a new non-prorated 
gas pool comprising said lands. 

(C) That David Fasken requested and was granted a de novo 
hearing before the Commission on h i s a p p l i c a t i o n i n Case No. 4733. 

(D) That the a p p l i c a t i o n of David Fasken v/as again denied 
by the Commission on December 6, 1972. 

(E) That Fasken f i l e d an A p p l i c a t i o n f o r Rehearing of the 
dec i s i o n i n Case 4733 on December 22, 1972. 

(F) That the Commission took no a c t i o n on the A p p l i c a t i o n 
f o r Rehearing thereby denying i t . 
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(G) That David Fasken appealed t h i s d e c i s i o n of the 
Commission t o the D i s t r i c t Court of Eddy County. 

(II) That the Commission moved f o r Summary Judgment. 

( I ) That on November 29, 1973, the Commission's Motion 
f o r Summary Judgment was granted by the D i s t r i c t Court. 

(J) That David Fasken appealed t h i s d e c i s i o n t o the Supreme 
Court o f New Mexico i n December, 1973. 

(K) That the Supreme Court reversed the D i s t r i c t Court 
and remanded the cause back t o the Commission on February 28, 
1975. 

(L) That i n reaching i t s d e c i s i o n , the Supreme Court 
s t a t e d i t d i d not want f o r t h e o r i e s i n t h i s case but t h a t the 
problem w i t h the t h e o r i e s advanced by counsel v/as t h a t they 
were not b o l s t e r e d by the e x p e r t i s e of the Commission. 

(M) That i n r e v e r s i n g the D i s t r i c t Court, the Supreme 
Court found t h a t s u f f i c i e n t f i n d i n g s t o d i s c l o s e the reasoning 
of the Commission were l a c k i n g and r e v e r s a l v/as thereby required. 

(N) That the case v/as "...remanded t o the Commission f o r 
the making of a d d i t i o n a l f i n d i n g s of f a c t based upon the record 
as i t p r e s e n t l y e x i s t s , and the e n t r y of nev/ orders." 

(0) That pursuant t o t h i s d e c i s i o n of the New Mexico 
Supreme Court and upon f u r t h e r review of the record the Commission 
f i n d s : 

(1) That the Commission i s empowered by Sub­
s e c t i o n (12) of Section 65-3-11 NMSA, 1953 Comp., 
as amended, "To determine the l i m i t s of any pool or 
pools producing crude petroleum o i l or n a t u r a l gas 
or both, and from time t o time t o redetermine such 
l i m i t s ; " 

(2) That on June 1, 1969, the Commission entered 
Order No. R-3753 which pursuant t o i t s s t a t u t o r y 
powers abolished the North I n d i a n Hills-Morrow Gas Pool 
and extended the I n d i a n Basin-Morrow Gas Pool t o 
in c l u d e acreage fo r m e r l y included i n said North I n d i a n 
Hills-Morrow Gas Pool because the Commission concluded 
t h a t t h i s area comprised a s i n g l e source of supply. 

(3) That Fasken contends t h a t the I n d i a n Basin-
Morrow Gas Pool i s d i v i d e d i n t o tv/o separate pools by a 
water trough. 

(4) That the evidence used t o support the water 
trough concept was shown t o be incomplete, misleading, 
and probably in a c c u r a t e . 
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(5) That the evidence showed t h a t the withdrawal 
of gas from a w e l l i n the n o r t h p a r t of the I n d i a n 
Basin-Morrow Gas Pool a f f e c t s the pressure and gas 
m i g r a t i o n i n the south p a r t of the pool and t h a t the 
withdrawal of gas i n the south p a r t o f the pool a f f e c t s 
pressure and gas m i g r a t i o n i n the n o r t h p a r t of t h i s 
p o o l . 

(6) That communication t h e r e f o r e e x i s t s through­
out the p o o l . 

(7) That communication throughout a r e s e r v o i r 
i s one o f the means used t o determine t h a t a pool con­
s t i t u t e s a s i n g l e source of gas supply. 

(8) That the I n d i a n Basin-Morrow Gas Pool con­
s t i t u t e s a s i n g l e source of gas supply. 

(9) That the Commission i s empowered by Section 
65-3-10 NMSA, 1953 Comp., as amended, t o prevent waste 
and p r o t e c t c o r r e l a t i v e r i g h t s . 

(10) That Fasken i s seeking w i t h t h i s a p p l i c a t i o n 
higher r a t e s o f production from each of h i s w e l l s i n 
the n o r t h e r n p o r t i o n of the I n d i a n Basin-Morrow Gas Pool. 

(11) That the w e l l s i n the n o r t h e r n p o r t i o n of 
the pool could produce a t higher r a t e s i f they were 
removed from said pool and t h e i r p r o d u c t i o n , thereby, 
no longer p r o r a t e d i n accordance w i t h the allowables 
set f o r the I n d i a n Basin-Morrow Gas Pool. 

(12) That the a l l o c a t i o n of allowables i n the 
I n d i a n Basin-Morrow Gas Pool i s on a s t r a i g h t acreage 
b a s i s . 

(13) That because of v a r i a t i o n s i n the United 
States P u b l i c Lands Surveys, more acreage i s dedicated 
t o each o f Fasken's w e l l s i n the n o r t h e r n p o r t i o n of 
the pool than i s dedicated t o other w e l l s i n the p o o l , 
and he t h e r e f o r e receives l a r g e r allowables f o r h i s 
two w e l l s and i s authorized t o produce considerably 
more from each of these w e l l s than are o t h e r operators 
i n the p o o l . 

(14) That ten w e l l s produce from the I n d i a n 
Basin-Morrow Gas Pool. 

(15) That the two Fasken w e l l s i n the n o r t h e r n 
p o r t i o n of s a i d pool c o n s t i t u t e 20 percent o f the 
w e l l s producing from the p o o l . 
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(16) That the two Fasken w e l l s i n the n o r t h 
of s a i d pool have produced almost 40 percent of the 
gas from the pool. 

(17) That Fasken has an o p p o r t u n i t y equal to 
t h a t of other producers i n the pool to produce h i s 
j u s t ana e q u i t a b l e share of gas from said pool. 

(18) That g r a n t i n g the a p p l i c a t i o n of David 
Fasken f o r pool c o n t r a c t i o n and c r e a t i o n o f a new : 

non-prorated gas pool would increase the amount 
of gas Fasken could withdraw, g i v i n g him an advan­
tage over the other operators producing from t h i s ] 
s i n g l e source o f supply thereby i m p a i r i n g t h e i r 
c o r r e l a t i v e r i g h t s . 

(19) That g r a n t i n g the a p p l i c a t i o n o f David 
Fasken would have the same a f f e c t as de - p r o r a t i n g ; 
the n o r t h e r n p o r t i o n o f the I n d i a n Basin-Morrow -; 
Gas Pool but not d e - p r o r a t i n g the remainder of the 
pool and would a u t h o r i z e greater r a t e s of production i 
for the Fasken wells in the north part of the pool i 
than f o r other w e l l s i n the poo l . : 

(2 0) That granting the application of David 
Fasken would authorize production practices which 
would impair the correlative rights of other mineral §• 
i n t e r e s t owners and, t h e r e f o r e , i s c o n t r a r y t o the • 
d u t i e s o f the Commission as set out i n Section 
65-3-10 NMSA, 1953 Comp., as amended. ; 

(21) That i n order t o p r o t e c t c o r r e l a t i v e 
r i g h t s , the a p p l i c a t i o n should be denied. 

(22) That Section 65-3-3 E NMSA, 1953 Comp., as 
amended, defines waste as f o l l o w s : 

"The p r o d u c t i o n i n t h i s s t a t e of n a t u r a l gas 
from any gas w e l l or w e l l s , or from any gas 
pool, i n excess of the reasonable market demand ; 
from such source f o r n a t u r a l gas of the type 
produced or i n excess of the capacity of gas 
t r a n s p o r t a t i o n f a c i l i t i e s f o r such type o f '. 
n a t u r a l gas . . . . " (Emphasis added) 

(23) That Fasken's witness t e s t i f i e d t h a t the e n t i r e 
pool has a grea t e r capacity t o produce gas than the '; 
producers i n s a i d pool are able t o s e l l t o the p i p e l i n e . 

(24) That t h i s l i m i t e d a b i l i t y t o s e l l gas from 
the pool may be termed a " r e s t r i c t e d demand." • 
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(25) That t h i s r e s t r i c t e d demand f o r gas from 
the pool must l o g i c a l l y be concluded t o r e s u l t from 
e i t h e r : 

(a) a l i m i t e d demand f o r gas from the pool 
because of market c o n d i t i o n s ; or 

(b) a l i m i t e d demand f o r gas from the pool 
because of l i m i t e d p h y s i c a l f a c i l i t i e s 
t o handle and t r a n s p o r t the gas. 

(26) That t h i s r e s t r i c t e d demand may be considered 
the "reasonable market demand" f o r gas from the pool. 

(27) That production of gas from the pool i n excess 
of the reasonable market demand imposed by e i t h e r of 
the c o n d i t i o n s described i n Finding No. (24) above 
would cause waste. (See Finding No. (21) above.) 

(28) That the other producers i n the pool are 
e n t i t l e d t o produce t h e i r j u s t and eq u i t a b l e share of 
the gas i n the pool and t o be perm i t t e d t h e i r j u s t and 
equ i t a b l e share of the reasonable market demand f o r 
gas from the pool. 

(29) That g r a n t i n g the a p p l i c a t i o n of Fasken f o r 
pool c o n t r a c t i o n and c r e a t i o n of a new non-prorated 
gas pool would authorize production from h i s two w e l l s 
i n the northern p o r t i o n of the pool i n excess o f h i s 
share of the reasonable market demand f o r gas from the 
pool and would by d e f i n i t i o n (Section 65-3-3 E NMSA 
1953 Comp.) cause waste. 

(3 0) That i n order t o prevent waste, the a p p l i c a t i o n 
should be denied. 

IT IS THEREFORE ORDERED: 

(1) That the a p p l i c a t i o n of David Fasken f o r pool contrac 
t i o n and c r e a t i o n of a new non-prorated gas pool be and the 
same i s hereby denied. 

(2) That j u r i s d i c t i o n of t h i s cause i s r e t a i n e d f o r the 
e n t r y of such f u r t h e r orders as the Commission may deem 
necessary. 
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DOME at Santa Fe 
;ove desicrnated. 

New :ico. on the day and year h e r e i n -

STATE OF NFW MEXICO 
OIL CONSERVATION COMMISSION 

/ 
/ „ - - ' -4 

I . JR. TRUJILLO. Chairman 

./••• / 

A. L. PORTER, J r . , Member & Secretary 

• • 

S E A L 

j r / 



IN THE SUPREME COURT OF THE STATE OF NEW MEXICO 

MANDATE : NO. 99 58 

THE STATE OF NEW MEXICO TO THE DISTRICT COURT s i t t i n g w i t h i n 

and f o r the County of Eddy, GREETING: 

WHEREAS, i n a c e r t a i n cause l a t e l y pending before you, 

numbered 28482 on your C i v i l Docket, wherein David Fasken was 

P e t i t i o n e r and O i l Conservation Commission of the State of Nev; 

Mexico v/as Respondent, by your consideration i n t h a t behalf judg­

ment was entered against said P e t i t i o n e r ; and 

WHEREAS, said cause and judgment were afterwards brought i n t o 

our Supreme Court f o r review by P e t i t i o n e r by appeal, whereupon 

such proceedings were had t h a t on February 28, 1975, an opinion 

v/as handed down and the judgment of said Supreme Court was entered 

r e v e r s i n g your judgment a f o r e s a i d , and remanding said cause t o you 

NOW, THEREFORE, t h i s cause i s hereby remanded t o you w i t h 
l 

! d i r e c t i o n s t o the d i s t r i c t court t o remand to the Commission f o r 

the making o f a d d i t i o n a l f i n d i n g s of f a c t based upon the record 

as i t p r e s e n t l y e x i s t s , and the e n t r y of nev/ orders. 
WITNESS, The Honorable John B. McManus, J r . , 
Chief J u s t i c e of the Supreme Court 
of the State of Nev/ Mexico, and 
the seal of said Court t h i s 21st 
day of March, 1975. 

Clerk of the Supreme Court 
of the State of New Mexico 



BEFORETHE OIL CONSERVATION COMMISSION 
OP THE STATE OF NEW MEXICO 

IN THE MATTER OF THE APPLICATION 
OF DAVID FASKEN FOR POOL CONTRAC­
TION AND CREATION OF A NEW CAS 
POOL, EDDY COUNTY, NEW MEXICO. CASE NO. 4733 

APPLICATION FOR REHEARING 

COMES NOW DAVID FASKEN, and makes application to the New 

Mexico O i l Conservation Commission for rehearing i n respect to 

a l l matters determined by Order No. R-4409-B entered by this 

Commission i n this case on May 22, 1975, and i n support thereof, 

states: 

1. Petitioner i s the assignee of o i l and gas leases 

covering a l l of Sections 4 and 5, Township 21 South, Range 24 

East, Eddy County, Nev; Mexico, and is the owner and operator 

of the following described wells which are completed In the 

Morrow formation and which presently are designated by the 

Respondent Commission as being within the Indian Basin-Morrow 

Gas Pool: 

David Fasken Ross Federal V/ell No. 1, located 
1930 feet from the South l i n e and 1980 feet from 
the West l i n e of Section 4, Township 21 South, 
Range 24 East, Eddy County, Nev; Mexico. 

David Fasken Shell Federal Well No. 1, located 
1980 feet from the South l i n e and 1980 feet from 
the West l i n e of Section 5, Township 21 South, 
Range 24 East, Eddy County, New Mexico. 

2. At the time Petitioner d r i l l e d and completed the 

above-described w e l l s / t h e lands upon which they were located 

were designated by the Commission as being within the North 

Indian Basin-Morrow Gas Pool; however, by Order No. R-3758 

effective June 1, 1969, the said lands and the Petitioner's 

above-described wells were redesignated by the Commission as 

being within the Indian Basin-Morrow Gas Pool. 
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3. The d r i l l i n g and complet ion o f a d d i t i o n a l we l l s i n 

the Morrow fo rma t ion since the time the P e t i t i o n e r ' s above-

described lands and w e l l s were redesignated i n the Ind ian Bas in -

Morrow Gas Pool has provided i n f o r m a t i o n which es tab l i shes t h a t 

the P e t i t i o n e r ' s s a id we l l s are completed i n a source o f supply-

separate and d i s t i n c t f rom the source o f supply f o r a l l o the r 

w e l l s i n the Ind ian Basin-Morrow Gas Pool . 

4. By reason o f being adminis tered and p ro ra ted under 

the spec i a l ru l e s and r e g u l a t i o n s app l i cab le t o the I n d i a n 

Basin-Morrow Gas Pool , the p roduc t ion f rom the P e t i t i o n e r ' s 

s a id we l l s has been r e s t r i c t e d and a pressure imbalance has been 

created which has caused, i s causing and, unless t h i s P e t i t i o n 

i s g ran ted , w i l l continue t o cause m i g r a t i o n o f gas f rom 

beneath the P e t i t i o n e r ' s l ands , thereby causing waste and 

v i o l a t i n g the P e t i t i o n e r ' s c o r r e l a t i v e r i g h t s . I n a d d i t i o n , 

the pressure d i f f e r e n t i a l t h a t e x i s t s between the P e t i t i o n e r ' s 

sa id w e l l s and w e l l s to the South the reo f i s causing water 

encroachment i n t o those w e l l s and l ands , i n c l u d i n g the State o f 

Hew Mexico as the owner o f a r o y a l t y i n t e r e s t t h e r e i n . 

5. On May 1 , 1972, P e t i t i o n e r app l i ed t o the Commission 

f o r an order e s t a b l i s h i n g Sections 4 and 5, Township 21 South, 

Hange 2 4 East , Eddy County, Nev/ Mexico, as a separate gas poo l 

f o r p roduc t ion f rom the Morrow fo rma t ion and d e l e t i n g the s a id 

acreage f rom the Ind i a n Basin-Morrow Gas Poo l . By such A p p l i c a ­

t i o n , the P e t i t i o n e r sought to remove h i s s a id acreage f rom 

a d m i n i s t r a t i o n and p r o r a t i o n under the s p e c i a l ru l e s and 

r egu la t ions app l i cab le to the Ind i an Basin-Morrow Gas Pool and 

thereby be enabled to produce h i s sa id w e l l s i n such a manner 

as to prevent the m i g r a t i o n o f gas f rom beneath h i s lands and 

the encroachment o f water i n t o the w e l l s l y i n g South t h e r e o f . 
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Hearing was held upon the said Application on June 7, 1972, 

before Daniel S. Nutter, an examiner appointed by the Commission 

and on September 27, 1972, the Commission entered i t s Order No. 

R-4409 denying the application. On October 24, 1972, Petitioner 

applied to the Commission for hearing de novo upon his o r i g i n a l 

1 Application; hearing de novo was held before the Commission on 

; November 21, 1972, and on December 6, 1972, the Commission 

i entered i t s order No. R-4409-A again denying the Application, 

j On December 22, 1972, Petitioner made Application for Rehearing 

\ to the Commission with respect to i t s Order No. 4409-A, and the 
• i 
: I 
< Commission having f a i l e d to act thereon within ten days a f t e r ! 
I i 
1 f i l i n g , the Application for Rehearing is deemed to have been j 
! ! 
j r e f u s e d , pursuant t o §65-3-22A, N.M.S .A. , 1953- j 
i i 

6. A f t e r the en t ry o f Order No. R-4409-A, t h i s matter was ! 

• reviewed by the D i s t r i c t Court o f Eddy County, as Cause No. 28482 

: on t ha t Cour t ' s Docket, and f rom an adverse dec i s ion to your 

j A p p l i c a n t , the mat ter then was appealed to the Supreme Court o f j 

' the State o f New Mexico. Mandate o f the Supreme Court has been j 

; i s sued , d i r e c t i n g t h i s Commission to make a d d i t i o n a l f i n d i n g s j 

! based upon the record as i t p re sen t ly e x i s t s i n those a d d i t i o n a l 

: f i n d i n g s , which have been made i n HO. o f the above- re fe r red to 

Order. Appl ican t i s adversely a f f e c t e d by those f i n d i n g s and 

the e n t r y o f the Order, and be l ieves i t t o be erroneous and 

i n v a l i d f o r the f o l l o w i n g reasons: 

A. Findings 4 , 5, 6, 7 and 8 are not supported by j 
• i 

. substantial evidence and are contrary to the evidence that exists j 

, and appears i n the record. The uncontradicted evidence shows that 

the Morrow formation underlying Sections 4 and 5 i s e f f e c t i v e l y j 
i 

; separated by w a t e r f i l l s t r u c t u r a l troughs f rom the Morrow forma- j 

t i o n unde r ly ing the remainder o f the Ind i an Basin-Morrow Gas Pool.' 
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B. Finding No. 18 is not supported by substantial I 

evidence and is again contrary to the uncontradicted testimony [ 
i 

as appearing i n the record. ; 

C. Findings 23, 24, 25 and 26 are not supported by ; 

substantial evidence and indeed are contrary to the evidence I 

that there is the necessary f a c i l i t i e s , demand and market i 
i 

available f o r any gas that v/ould be produced. j 

D. Findings 29 and 30 are not supported by substan- j 

t i a l evidence and are contrary to the evidence as appears i n j 
i 

the record. I 
| 

E. The said Order is erroneous, i n v a l i d and void i n j 
i 

that the effect of said order w i l l be to cause v/aste and viola t e 

correlative rights of the Applicant and of other mineral interest 

owners, contrary to the duties imposed upon the Commission by the 

laws of the State of Nev/ Mexico. 

WHEREFORE, the Commission should enter i t s order granting 

this Application for Rehearing, superseding Order No. R-4409-B, 

and establishing Sections 4 and 5 of Township 21 South, Range 24 

East, Eddy County, New Mexico, as a separate gas pool for pro­

duction from the Morrow formation. 

MONTGOMERY, FEDERICI, ANDREWS, 
HANNAHS & BUELL 

Attorneys for( Applicant 
Post Office Bc>?r 2307 
Santa Fe, New Mexico 87501 
(Telephone [505] 982-3375) 

CERTIFIED, that I mailed a true and correct copy of the 

foregoing Application for Rehearing to: Jack Cooley, Esq., 

Petroleum Center Building, Farmington, New Mexico 87401, t h i s 

11th day of June, 1975. 

Attorney for Applicant 
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