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! STATE OF NEW MEXICO L

*COUNTY OF EDDY
IN THE DISTRICT COURT

- DAVID PASKEM,
Petitioner,
v .

" OIL CONSERVATION COMMISSION
' OF THE STATE OF NEW MEXICO,

Respondent. Cause No.

PETITION FOR REVIEW

Comes now DAVID PASKEN, by his attorneys, and petitions
the Court to review 011 Conservation Commission Order No.
| R-4409-B, and in support thereof, states:

1. Petitiloner i1s the assignee of o1l and gas laeases

i covering all of Sections U4 and 5, Township 21 South, Range 24 -

:East, Eddy County, New Mexico, and 1s the owner and operator
1of the following-described wells which are completed in the
iMorrow formation and which presently are designated by the
;Respondent Commission &s being within the Indian Basin-
ﬁﬁorrow Gas Pool:
David Fasken Ross Federal Well Ho. 1, located
1980 feet from the South line and 1980 feet from
the West line of Section 4, Township 21 South,
Range 2% Fast, FEddy County, New Mexicc.
David Fasken Shell Pederal Well ¥o. 1,
located 1980 feet from the South line and 1980
feet from the West line of Sectlon 5, Township
21 South, Range 24 Fast, Eddy County, New Mexico.
2. At the time Petitioner drilled and completed the
ﬁbove—described wells, the lands upon which they were locatad
ﬁere desirnated by the Commisslon as belng within the MNorth

indian Basin-}orrow Gas Pool: however, by Order N¥o. R-3758




?effective June 1, 1969, the sald lands and the Petitioner's
:abcve-described wells were redesignated by the Commission as
;being within the Indian Basin-Morrow Gas Pool.
L 3. The drilling and completion of additional wells in
;the Morrow formation since the time the Petiticner's ahove-
}described lands and wells were redesignated in the Indian
éBasin—Morrow Gas Pool has provided information whilch estab-
ilishes that the Petltloner's sald wells are completed in a
@source of supply separate and distinct from the socurce of
ﬂsupply for all other wells in the Indian Basin-Morrow Gas Pool.
i I, By reason of being administered and prorated under
ithe special rules and regulations applicable to the Indian
jBasin~Morrow Gas Pool, the productlion from the Petitioner's
ﬁsaid wells has been restricted and a pressure imbalance has
?been created which has caused, is causing and, unless this
EPetition is granted, will continue to cause migration of gas
ifrom beneath the Petitioner's lands, thereby causing waste
Fand violating the Petitioner's correlative rights. In addition,
‘the pressure differential that exists between the Petitioner's
Eéaid wells and wells to the South thereof 1is causing water
?encroachment into thoses wells and lands, including the State of
!ﬁew Mexico as the owner of a royalty interest therein,

5. On May 1, 1972, Petitioner applied to the Commission
.Tor an order establishing Sections 4 and 5, Township 21 South,
zRange 24 Fast, Eddy County, New lMexico, as a separate gas pool
J?or production from the Morrow formation and deleting the said
iacreage from the Indlan Basin-Morrow Gas Pool. By such appli-
fcation, the Petitloner sought to remove his sal¢ acreage fron

éadministration and proration under the special rules and




¥regu1ations applicable tc the Indian Batin-Morrow Gas Pool and |
1thereby be enabled to produce hls sald wells 1n such a manner ;
Eas to prevent th2 migration of gas from beneath his lands and
the encroacament of water into the wells lying South thereof,
 Hear1ng was hell upon the sald application on June 7, 1972.
pefore Daniel J. Hutter, an Examiner appointed by the Commis-

.sion, and on S:ptember 27, 1972, the Commission entered its

.Order No. R-4i09 denying the application. On October 24, 1972,
¥Pet1tioner aiplied to the Commission for hearing de novo upon
éhis origina’ application; hearing de novo was held before the
%Commission on November 21, 1372, and on December £, 1372, the
?Commissianentered its Order No. R-4409-A again denying the
applilicatimn. On December 22, 1972, Petitloner made Application
;for Rehearing to the Commission with respect to its Order No.
-&409—A, and, the Commission having falled to act thereon within
ten days after filing, the Application for Rehearing 1s deemed
‘to have deen refused, pursuant to §65-3-22A, NMSA, 1953,
6. This matter was then reviewed by this Court as 1its

Cause No. 28482 and an Order entered by The District Court of
Eddy County, granting summary judgment 1n favor of the 011

' Conservation Commission of the State of New Mexico, which

‘summary judgment was entered November 29, 1973. <dhereupon,
~an appeal was taken to the Supreme Court of the State of New §
'Mexico, and the matter has been reviewed by that Court and 1ts
‘Mandate directed the Commission to make new findings of fact
;based upon the record before it. The new findings have been

‘made, as appear in the Order R-4409-B, entered May 22, 1975,

‘and new findings made under $C. of said order, and that your

"Petitioner believes the Order to be erroneous and invalid for

the followlng reasons:

ad



A. Finding No. U4 of sald Order is not supported by
tsubstantial evidence. To the contrary, the evidence establishes
‘that the Morrow formation underlying Sections 4 and 5 1s
-effectively separated by a water-filled structural trough from
! the remainder of the Indian Basin-Morrow Cas Pool.

B. PFindings 6, 7 and 8 are without support in the
‘evidence, and to the contrary, the evidence clearly shows that
‘no communication exists between the North Portion of the Indian
Basin-HMorrow Gas Pool and the Southern-deslignated portion of
athe Indian Basin-liorrow Gas Pool, and that the two nools are
‘separate and distinct sources of supply.

C. PFinding No. 18 1s without support in the evidence
fand is contrary to the evidence that withdrawals from the
Northern Portion of the Indian Pasin-Morrow Gas Pool would have
‘'no effect on the operators in the Southern part, and in addition
would be beneficial to the operators In the Southern portion of
- the Pool in that additional production from the !Jorthern portion
would prevent the watering-out of wells to the South.

D. Pinéings No. 23, 24, 25, 26, 29 and 30 are without
" support in the evidence and contrary to the evidence, which
' shows that additional facilities for the transportation of
;.natural Fas are available and that the market demand 1s such
f;that any additional production from the Fasken wells in question
:could be purchased and transported.

E. The Order is erroneous, invalld and void, in that
:_the effect of the Order would be to cause waste and toc violate
- the correlative rights of the Petitioner and other mineral
 interest owners, contrary to the duties imposed upon the
. Commission by the laws of the State of Hew Mexlico.

7. This Petition for Review i3 brought pursuant te §55-3-

. 22B, NMSA, 1953. Copies of Commission Order No. R-44NG-P are




attached. Application for Rehearing, filled with the Commission
June 11, 1975, is attached hereto, and ten (10) days have
- nasscd without Commission action on the Application for

Reheariny, therefor automatically denying the same.

WHEREFORE, Petitioner asks that the Court review Commission
- Order No. R-4409-B and the evidence upon which the Commission
purported to base such order, and that the Court enter a Judg-

" ment declaring the Order invalid, and vacating the same.

MONTGOMERY, FPEDERICI, ANDREWS, HANMAHS & BUELL

By épyw»ouﬁw&(__

Attorneys for Petitioner
Post Offlce Box 2307

Santa Fe, New Mexico 87501
(Telephone [505] 982-3875)




B{» 4 THE OIL CONSERVATION {' ISSION
OF THE STATE OF NEW MEXICO

IN THE MATTER OF THE HEARING
CALLED BY THE OIL CONSERVATION
COMMISSION CF NEW MEXICO FOR
THY, PURPOSE OF CONSIDERING:

CASE NO. 4733
- Ordexr No. R-~4409-B

APPLICATION OF DAVID FASKEN FOR
POOL CONTRACTION AND CREATION
OF A NEW GAS POOCL, EDDY COUNTY,
NEW MEXICO. )

ORDER OF THE COMMISSION

BY THE COMMISSION:

- This cause came on for hearing de novo at 9 a.m. on
November 21, 1972, at Santa Fe, New Mex1co, before the 0il
Conserxrvation CommiSSLOn of New Mexico, hereinafter referred
to as the "Commission."” :

NOW, on this 22nd day of May, 1975, the Commission, a
quorum being present, having considered the testimony presented
and the exhibits received at said hearing, and bheing fully
"advised in the premises,

FINDS:

(A) That due public notice having been given as required
by law, the Commission has jurisdiction of this cause and the
subject matter thereof.

(B) That after an examiner hearing, Commission Order No.
R-4409, dated September 27, 1972, was entered in Case No. 4733
denying the application of David Fasken for the contraction of
the Indian Basin—-Morrow Gas Pool by the deletion tharefrom of
all of Sections 4 and 5, Township 21 South, Range 24 East, NMPM, .
Eddy County, New Mexico, and the creation of a new non-prorated
_gas pool comprising said lands.

(C) That David Fasken requested and was granted a de novo
hearing before the Commission on his application in Case N No. . 4733,

(D) That the application of David Fasken was again denied
by the Commission on Decembsr 6, 1972.

(E) That Fasken filed an BApplication for Rehearing of the
decision in Case 4733 on December 22, 1972.

(F) That the Commission took no action on the Application
for Rehearlng thnreby denying 1it.
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(G) That David Fasken appealed this decision cf the
Commission to the District Court of Eddy County.

(i1} That the Commission moved for Summary Judgment.

(I} That on November 29, 1973, the Commission's Motion
for Summary Judgment was granted by the District Court.

(J) That David Fasken appealed this decision to the Supreme
Court oi New Mexico in December, 1973. '

(X) That the Supreme Court reversed the District Court
and remanded the cause back to the Commission on February 28,
1975. '

(L) That in reaching its decision, the Supreme Court
stated it did not want for theories in this case but that the
problem with the theories advanced by counsel was that they
were not bolstered by the expertise of the Commission.

(M) That in reversing the District Court, the Supreme
Court found that sufficient findings to disclose the reasoning
of the Commission were lacking and reversal was thereby required.’

(N) That the case was "...remanded to the-Commission for
the making of additional findings of fact based upon the record
as it presently exists, and the entry of new oxders."

(0) That pursuant to this decision of the New Mexico
Supreme Court and upon further review of the record the Commission
finds:

(1) That the Commission is empowered by Sub-
section (12) of Section 65-3-11 NMSA, 1953 Comp.,
as amended, "To determine the limits of any pool or
pools producing crude petroleum o0il or natural gas
or both, and frcm time to time to redetermine such
linits;"

(2) That on June 1, 1969, the Commission entered
Order No. R-3758 which pursuant to its statutory
powers abolished the North Indian Hills~Morrow Gas Pool
and extended the Indian Basin-Morrow Gas Pool to
include acreage formerly included in said North Indian
Hills-Morrow Gas Pool because the Commission concluded
that this area comprised a single source of supply.

(3) That Fasken contends that the Indian Basin-
Morrow Gas Pool is divided into two separate pools by a
water trough.

(4) That the evidence used to support the water
trough concept was shown to be incomplete, misleading,
and probably inaccurate. _ ’
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(5) That the evidence showed that the withdrawal
of gas from a well in the north part of the Indian
Basin-Morrow Gas Pool affects the pressure and gas
migration in the south part of the pool and that the
withdrawal of gas in the south part of the pool affects
pressure and gas migration in the north part of this
pool.

{6) That communication_therefbre exists through-
out the pool. :

(7) That communication throughout a reservoir
is one of the means used to determine that a pool con-
stitutes a single source of gas supply.

(8) That the Indian Basin-Morrow Gas Pool con-
stitutes a single source of gas supply.

(9} That the Commission is empowered by Section
65-3-10 NMSA, 1953 Comp., as amended, to prevent waste
and protect correlatlve rights.

(10) That Fasken is seeking with this applicatiOn
higher rates of production from each of his wells in
the northern portion of the Indian Basin-Morrow Gas Pool,

(11) That the wells in the northern portion of
the pool could produce at higher rates if they were
removed from said pool and their production, thereby,
no longex prorated in accordance with the allowables
set for the Indian Basin-Morrow Gas Pool.

(12) That the allocation of allowables in the
Indian Basin-Morrow Gas Pool is on a straight acreage
basis.

(13) That because of variations in the United
States Public Lands Surveys, more acreage is dedicated
to each of Fasken's wells in the northern portion of
the pool than is dedicated to other wells in the pool,
and he therefore receives larger allowables for his
two wells and is authorized to produce considerably

more from each of these wells than are other operators

in the pool.

(14) That ten wells produce from the Indian
Basin-lMorrow Gas Pool.

(15) That the two Fasken wells in Lhe northern
ortion of said pool constitute 20 percent oif the

O
wells producing from the pool.




(156) That the two Fasken wells in the north
of said pcol have produced almost 40 percent of the
gas from the pool.

(17) That Fasksn has an opportunity equal to
that of other producers in the pool to produce his
just and eguitable share of gas from said pool.

(18) That granting the application of David
Fasken for pool contraction and creation of a new
non-prorated gas pool would increase the amount
of gas Fasken could withdraw, giving him an advan-
tage over the other operators producing from this
singl=2 source of supply thereby 1moalr1ng their
correlatlve rights.

(19) That granting the application of David
Fasken would have the same affect as de-prorating
the northern portion of the Indian Basin-Morrow
Gas Pool but not de-prorating the remainder of the
pool and would authorize greater rates of production
for the Fasken wells in the north part of the pool
than for other wells in the pool. '

(20) That granting the application of David
Fasken would authorize production practices which
would impair the correlative rights of other mineral
interest owners and, therefore, is contrary to the
duties of the Commission as set out in Section
65-3- lO NMSA, 1953 Comp., as amended.

(21) That in order to protect correlatlve
rights, the application should be denied.

(22) That Section 65-3-3 E NMSA, 1953 Comp., as
amended, defines waste as follows:

"The production in this state of natural gas
from any gas well or wells, or from any gas
pool, in excess of the reasonable market demand
from such source for natural gas of the type
produced or in excess of the capacity of gas
transportation facilities for such type of
natural gas ...." (Emphasis added)

(23) That Fasken's witness testified that the entire

pool has a greater capacity to produce gas than the

producers in said pool are able to sell to the pipeline.

(24) That this limited ability to sell gas from
the pool may be termed a “"restricted demand.
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(25) That this restricted demand for gas from

the pool must logically be concluded to result from
either:

(2) a limited demand for gas from the pool
because of market conditions; or

(b} a limited demand for gas from the poél .
because of limited physical fac1llule;,
to handle and transport the gas,

(26) That this restricted demand may be considered
" the “reasonable market demand" for gas from the pool.

(27) That production of gas from the pool in excess
of the reasonable market demand imposed by either of
the conditions described in Finding No. (24) above
would cause waste. (See Finding No. (21) above.) -

(28) .That the other producers in the pool are
entitled to produce their just and eguitable share of
the gas in the pool and to be permitted their just and’
equitable share of the reasonable market demand for
gas from the pool.

(228) That granting the appllcatlon of Fasken for
pool contraction and creation of a new non-prorated
gas pool would authorize production from his two wells
in the northern portion of the pool in excess of his
share of the reasonable market demand for gas from the
pool and would by definition (Section 65-3-3 E NMSA
1953 Comp )} cause waste.

(30) That in oxder to prevent waste, the appllcatlcn‘
should be denied. .

IT IS THEREFORE ORDERED:

(1) That the application of David Fasken for pool contrac-
tion and creation of a new non—proratad gas pool be and the
same is hereby. denled

(2) That jurisdiction of this cause is retained for the
entry of such further orders as the Commission may deen
necessary. '
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DONE at Santa Fe, New Mexico, on the day and year herein-
above designated. : _ o

STATE OI' HNEW MEXICO
OIL CONSERVATION COMMISSION

/ﬁfw s '

v - I. K. TRUJILLO, Chairman

A L POPTDR, Jr., heq;ér & Secretary

'SEAL

ix/

g



BEFORETHE OIL CONSERVATION COMMISSION ;
OF THE STATE OF NEW MEXICO

IN THE MATTER OF THE APPLICATION i
OF DAVID FASKEN FOR POOL CONTRAC- ‘
TION AND CREATION OF A NEW GAS
* POOL, EDDY COUNTY, NEW MEXICO. CASE NO. 4733

APPLICATION FOR REHEARING

COIIES NOW DAVID PASKEN, and makes application to thé New

Mexilco 01l Conservation Commission for rehearing in respéétato;gﬁ;_

i all matters determined by Order No. R-4409-B entered by this |
Commission in this case on May 22, 1975, and in support thereof,

' states: %
l. Petitlioner 1is the assignee of o0ill and gas leases
~covering all of Sections U4 and 5, Township 21 South, Range 24
East, Eddy County, New Mexlco, and 1s the owner and operator
| of the followling described wells which are completed in the _
| Morrow formation and which presently are designated by the ;
- Respondent Commission as being within the Indlan Basin-Morrow f

" Gas Pool: !

David Fasken Ross Federal Well No. 1, located
1980 feet from the South line and 1980 feet from
the West line of Sectlon 4, Township 21 South, ‘
Range 24 East, Eddy County, New Mexico. !

David Fasken Shell Federal Well No. 1, located._
1980 feet from the South line and 1980 feet from :
the West line of Section 5, Township 21 South,
Range 24 East, Eddy County, New Mexlco.

2. At the time Petltioner drilled and completed the

ol
B
. . Db
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- above-described wells, the lands upon which they were located
| were deslgnated by the Commission as belng within the Noffh Toe e T
Indian Basin-Morrow Gas Pool; however, by Order No. R-3758

. effective June 1, 1969, the said lands and the Petitioner's
© above~described wells were redesignated by the Commission as

- being within the Indlan Basin-Morrow Gas Pool. %



3. The drilling and completion of additional wells in
'the Morrow formation since the time the Petitioner's above-

described lands and wells were redesignated in the Indian Basin-

Morrow Gas Pool nas provided information which establishes that

the Petitloner's sald wells are completed in a source of supply

- separate and distinct from the source of supply for all other
; wells In the Indlan Basin-Morrow Gas Pool.

4, By reason of being administered and prorated under

the special rules and regulations applicable to the Indiaﬁq%}-z L
. Basin-Morrow Gas Pool, the productlon from the Petitioner's
. sald wells has been restricted and a pressure imbalance has been 5
é created which has caused, i1s causlng and, unless this Petition
i is granted, will continue to cause migration of gas from
: beneath the Petitioner's lands, thereby causing waste and
violating the Petitioner's correlative rights. In addition,
the pressure differentlal that exists between the Petitioner's ;
. said wells and wells to the South thereof 1s causlng water
encroachment into those wells and lands, including the State of |
Hew Mexlco as the owner of a royalty interest thereln.

5. On May 1, 1972, Petitioner applied to the Commissiocn
for an order establishlng Sections 4 and 5, Township 21 South,

Range 24 East, Eddy County, New Mexico, as a separate gas pool .

for production from the Morrow formatlon and deleting the séid;;
acreage from the Indlan Basin-iorrow Gas Pcol. By such Applica- -
tion, the Petltioner sought to remove hils said acreage from:
adnministration and proration und2r the special rules and |
regulations applicable to the Indlan Basin-ibrrow Gas Pool and
thersby be enabled to produce his said wells in such a manner
as to prevent the migration of gas from beneath his lands and

the encrcacnment of water into the wells lylng South thersof,
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- Hearing was held upon the sald Applicatlon on June 7, 1972,
before Daniel S, Nutter, an examlner appointed by the Commission
and on Sertember 27, 1972, the Commission entered its Order No. |

R-4409 denying the application. On October 24, 1972, Petitioner

applied to the Commission for hearing de novo upon his origina¥#ii}:

Application; hearing de novo was held before the Commission on
November 21, 1972, and on December 6, 1972, the Comissidi‘x

- entered its order No. R-4409-A again denying the Application.

On December 22, 1972, Petitioner made Application for Rehearingnaif

to the Commission with respect to its Order No. 4409-A, and the |
Commission having falled to act thereon within ten days after 5
filing, the Application for Rehearing 1s deemed to have been
refused, pursuant to §65-3-22A, N.M.S.A., 1953.

6. After the entry of Order No. R-U4409-A, this matter was

reviewed by the District Court of Eddy County, as Cause No. 28482

on that Court's Docket, and from anadverse decision to your :
Applicant, the matter then was'appealed to the Supreme Court of |
the State of New Mexico. Mandate of the Supreme Court has been 'i
issued, directing this Commission to make additional findings |
based upon the record as 1t presently exlsts in those additional i
findings, which have been made in §0. of the above-referred to |
Order. Applicant 1s adversely affected by those findings and

the entry of the Order, and belleves 1t to be erroneous and.

invalid for the following reasons:

A. Findings 4, 5, 6, 7 and 8 are not suoported by

i
|
i

substantlal evidence and are contrary to the evidence that exists:
and appears in the record. The uncontradicted evidence shows that:
the HMorrow formation underlying Sections 4 and 5 is effect;vely i
separated by waterfill structural troughs from the Morrow forma-

tion underlying the remalnder of the Indian Basin-Morrow Gas Pool. |
i
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B. Finding No. 18 1s not supported by substantial
evidence and is again contrary to the uncontradlcted testimony i

as appearing in the record.

C. Findings 23, 24, 25 and 26 are not supported by

substantial evidence and indeed are contrary to the evidence -
that there is the necessary facilities, demand and market

avallable for any gas that would be produced.

D. TFindings 29 and 30 are not supported by substan-

" tlal evidence and are contrary to the evidence as appears in 52?**%“

. the record.

i

E. The said Order is erroneous, lnvalid and void in

that the effect of sald order will be to cause waste and vioclate

correlative rights of the Applican®sand of other mineral interest !

owners, contrary to the duties imposed upon the Commission by the

laws of the State of New Mexlco.

WHERZFORE, the Commlsslon should enter its order granting ‘
this Application for Rehearing, superseding Order No. R-4409-B,
and establishing Sections 4 and 5 of Township 21 South, Range 24
East, E4dy County, New Mexlico, as a separate gas pool for pro-~
duction from the Morrow formation.

MONTGOMERY, FEDERICI, ANDREWS,
HANNAHS & BUELL A

e o~ N
o e '
gﬁpazbvﬁnbémaézjfyzﬁdkit

Attorneys for Appllicant ' !
Post Office Box 2307 : !
Senta Fe, New Mexico 87501
{Telephone [505] 982-3875)

By

ZRTIFIED, that I malled a true and correct copy of the
foregoinz Application for Rehearing to: Jack Cooley, Esqg.,
Petroleum Center Bullding, Farmington, New Mexico 87401 <this

1lth day of June, 1575.

@’Vv""’"“’"‘”wwc ‘,.-J'&-w../%_, -

Attorney for Applicant



J. O. SETH (1883-19863)

A. K. MONTGOMERY
Wwum. FEDERICI

FRANK ANDREWS
FRED C. HANNAHS
SUMNER G. BUELL
SETH D. MONTGOMERY
FRANK ANDREwWS Il
OWEN M. LOPEZ

JEFFREY R. BRANNEN
JOHN BENNETT POUND
GARY R. KILPATRIC

MONTGOMERY, FEDERICI, ANDREWS, HANNAHS & BUELL

ATTORNEYS AND COUNSELORS AT LAW
' 350 EAST PALACE AVENUE

SANTA FE, NEW MEXICO 87501

July 18, 1975

Mrs. Frances M. Wilcox, Clerk
Fifth Judiclal District Court
County of Eddy

Eddy Conty Courthouse

Carlsbad, New Mexico

88220

Re: Fasken v, 011 Conservation Commission,
Ho. 30665; and Fasken v, 01l Conserva-
tion Commission, No. 30666; Eddy County
District Court, New Mexico
Dear Mrs, Wilcox:

We

are submitting the enclosed Notices of Apreal

for filing 1in the above-referenced causes.

Yours truly,

SGB/vt
Enclosures
#5066-T72-5

Le:

William F. Carr, Esq.
Special Asslistant Attorney General
State of New Mexico

Post Office Box 2088
Santa Fe, New Mexlco

87501
(with enclosures)

POST OFFICE BOX 2307
AREA CODE 303
TELEPHONE $B2-3878

=< TOQ



. STATE OF NEW MEXICOC COUNTY OF EDDY

IN THE DISTRICT COURT

+ DAVID FASKEN,
Patitlioner,
V.

OIL CONSERVATION COMMISSION
. OF THE STATE OF NEW MEXICO,

Respondent, Cause Udo. 30646

NOTICE OF APPEAL

"TO: OIL CONSERVATION COMMISSION CF

: THE STATE OF NEW MEXICG, Respondent.
Fost Office Box 2088
Santa Fe, New Mexlco 87501

PLEZACE TAKE NOTICE that on the 18th day of July, 1975,

 Dav1d Fasken, the Petitioner in the above-styled cause,
ifiled a Petltion for Review of 01l Conservation Commlssion
iof New Mexlico Order ¥No. R-U4409-B, in the District Court of
?Eddy County, New Mexlico.

DATED this 1gth day of July, 1975.

MONTGOMERY, FEDERICI, ANDREWS, HANJAHS & BUELL

By é“"‘”“ "%;’Mﬁ.—.
Attorneys for P&titicner T

Post Offlce Box 2307
Santa Fe, New Mexico 87501
(Telephone [505] 982-3375)

CERTIFIED, that I mailed a2 true and correct copyv of the
i foregoing Notlce of Appeal to above Respondent at above address,

‘this __1lsth day of July, 1975.

Attorney for Petitioner




STATE OF NEW MEXICO COUNTY OF EDDY

IN THE DISTRICT COURT

DAVID FASKEN,

Petitioner,

v.

OIL CONSLERVATION COMMISSIONW
OF THE STATE OF NEW MEXICO,

Respondent.  Cause No. 30665

NOTICE OF APPEAL

TO: O0IL CCNSERVATION COMMISSION OF THE STATE COF NEW MEXICO,

Respondent

Post Office Box 2088

Santa Fe, dew Mexico 87501

PLEAST TAKE NOTICE that on the 18th day of July, 1975,
DAVIL FASKEN, The Petitioner in the above-styled case, filled
a Petition for Review of 01l Conservation Commission of New
Mexico Order No. R-4444-A, in the District Court of Eddy
County, New Mexico.

DATED this 18th day of July, 1975.

MONTGOMERY, FEDERICI, ANDREWS,
HANNAHS & BUELL

8y »,dﬁdwnhbméﬁg%;uugdc

" Attornevs for Petitioner
Post Office Box 2307
Santa Fe, New Mexico 87501
Telephone (5051 382-3875
CERTIFIED, that I malled a true and correct copy of the
foregoing Notice of Appeal to above Respondent at above
aadress this _ 18th  day of Tuly, 1975.

P

" Attcrney for Petitloner



J. O. SETH (1883-1983)

A. K. MONTGOMERY
Ww. FEDERICI

FRANK ANDREWS
FRED C. HANNAHS
SUMNER G. BUELL
SETH D. MONTGOMERY
FRANK ANDREWS II1
OWEN M. LOPEZ

JEFFREY R. BRANNEN
JOHN BENNETT POUND
GARY R. KILPATRIC

Frances M, Wllecox, Clerk
Fifth

MONTGOMERY, FEDERICI, ANDREWS, HANNAHS & BUELL
ATTORNEYS AND COUNSELORS AT LAW
350 EAST PALACE AVENUE

SANTA FE, NEW MEXICO 87501

TJudicial District Court

County of Iddy

POST OFFICE BOX 2307
AREA CODE 3508
TELEPHONE 982-38785

Eddy County Courthcuse
Carlsbad, New Mexico 88220

Re: David Fasken v. 011 Conservation Commission
of the State of New Mexico

Dear Madam:

We are enclosing for filing two sults, each in the
above styled matter, by Petition for review,

Also enclosed 1s our check for $40.00 to cover the
cost of the flling fees.

Please advise by returning the enclosed copy of this
letter, as to when the sults were filed.

Yours very truly,

. //,.____“

é; ;"’ ? ""-“a/"%ftdéf__,
SGB/vt
Enclosu539

#5086-7 -

Pak Williiam F. Carr, Esq.
Special Assistant Attorney General
State of New Mexico
Post Office Box 2088
Santa Fe, New Mexico 87501

=T OQ
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cT COURT

., OIL CONSERVATION COMMISSICN
i OF THE STATE OF HEW IMEXICO,

Respondent. Causa No.

TITION FOR REVIEW

Comes now DAVID FASKEN, by hias attorneys, and peticions

tha Court to revisw 01l Conservation Commission Order ‘o,

=

~-4435-B, and in support thersof, states:

1. Petltioner 1s the assliznee of o1l and zas leas=a

‘East, Eddy County, Hew Hexlco, and 13 the ownar and operator
of the Tolliowing-described wells whileca are completed in the
Morrow formation and which »resently are desiznated by the

- Respondent Commisslon—as belng within ths In Basin-

M ‘]
'—&
W]
3

i Horrow Gas Pool

Davld Pasken Ross Faderal Well No. 1, located
1580 feei from the South ilne and 1380 feet from
“he West lin2 of S=2c¢tlon U4, Townshlp 21 South,
Fange 24 Zast, Eddy County, New Mexlccs

Pavid Fasken 8hell Federal VWell No. 1,
1ocated 1380 feet from the ZSouth line and 1930
fget Trom the Weat line of Section 5, Townshio
21 South, Range 28 Zast, Lddy County, Haw Me2xiczo.

2. At the time Petitioner drilled and complated Sh=

rbove-deserived walls, the lands upon whizh they were locatad
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were designater

Tndian Zasin-orrow da3 Pool: howsver

-

i covering all of S=2ctions % and 5, Township 21 South, RPangze 24.7°



:effective Jun2 1, 1959, th2 said lands and the Feititionsr's
above-dageribed wells were redesigmnated hy the Commission as
alnge withln the Indian Basin-Morrow Cas Pool.

3, The «drilling and completion of additional wells in
fhe Noprrow formation s3inze the time Lhe Pestlitionar’s above-
deaerlibed landas and wells ware redesignated in trne Indlan
sasin-Morrow Gas Pool has provided information which estab-~
 113he3 that the P2titlionsr's sald wells are compleited in a
‘spurce of supply separate and distinct from the 30urce of
‘3upply for all cther wells in the Indlan Basin-Morrow Gas Pool.

4, By reason of being administered and prorated under
ithe speclal rules and regulations applicable fto the Indian
‘Basin-lorrow (Gas Pool, the production from the Petitloner's
gsaid wells has besn restricted and a pressure imbalance has
gbeen created which has caus=d, 1s causing and, unless this
|
iPetition is granted, will continue to cause migration of gas
;from beneath th2 Petltioner’s lands, thzreby causing waste
énd violating the P=titionar’'s correlaiive rights. In addition,
:the pressure differential that exlists between ths Petitlioner's
tsaid w2lls and wells to the South thersof is causlng water
féncroachment into those wells and lands, including the State of
Hlew Maxico a3 the owner of a royalty interest therein.

5. On May 1, 1972, Petitioner applied to the Cormisslion
For an order establishing Sections 4 and 5, Townshlp 21 South,
Pange 25 Fast, Eddy County, llew Mexico, as a separate ga23 pool

for productlon from the Morrow formation and deleting the sald

'acreage from the Indlan Basin-Morrow Gas Pool. By such appli-

v

catlon, %the Pastliloner sought to remove his sald acreage from

‘adminisztration and proration under the spegclal rules and




applicablia to the Indlian Pasin-lMorrow Gas Pool and
thereby be 2nablad to producs nhis saild wells in asuch 2 nannar

23 to nrevent the nizgration of gas from benzath nly Ilzn<4a and

fd

an
_-l-

th2 encroachment of water into th

[t
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licatlion
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H2apving was h2ld upon the sa fols n June 7. 1372,

wafore Daniel 3, Nutter, en Examiner appolnted by the Commis-~
b4 &

 slon, and on September 27, 1972, ths Commission entered 1

(44

3
Order No. R~3409 denying the application. Cn Octovar 24, 1072
Petitioner appllad to the Commission for hzaring de novo upon
his original application; hearing de novo was held befors the
Cormission on November 21, 1972, and on December 6, 1972, the
iCommission entered 1tas Order No. R-LU409-A agaln denying the
‘application. Cn Deocember 22, 1972, Petitloner made Application
for Pehzaring to the Commlission with respect to its Ordar No.
4409-A, and, the Commission having f{ailed to act thereson within
en days after flling, tne Application for Fzhearing ls cdesmed

to have been refus=2d, pursuant %0 §65-3-22A, NFSA, 1053,

e

6. This matter was than reviewsd by this Court as 1ts

" Cause No. 23482 and an Order enter=d by The Disirict Court of
::ddy County, granting summary Judgment in favor of the 01l
Conservation Commission of the State of MNaw Mexico, whileh
:summary Judgment was entered November 23, 1573. “hareupon,

an appeal was taken to the Supreme Court of thz 3tate of New

cr

exdco, and the matier has bgen ra2viewad by that Court and 14s

i

‘HMandate dliracted the Commlission to make na2w findingzs of facs~
vased upon the2 record before 1t. The new findlings have bean
made, as appear in the Order R-3809-3, enuered May 22, 1375,
and naw findings made under ¥0. of s3aid srder, and <hat vour

Patitionar be‘i°V°s the Order o L ronesus and Invallid {or

the following reasons:

b ]



A. Finding Ho. U4 of 3ald Order i3 not supporied dy

‘sulstantlal eavidence. To the contrary, the svidence astablishes

. that the Forrow formation undarlying Sections 4 2and 5 is

feetlvely separated by a water-f11ll2d siructural trough from

"th2 remalnder of the Indlan Rasin-Horrow Cas Pool,

B. Findings 6, 7 and 8 ars without support in tha

,evidence, and to tha contrary, tha evidence clearly shows that

no communlcation exists bestwean the North Porsion of the Indian

: Basin-Horrow Gas Pool and the Southern-designated portion of

the Indlan Basin-Morrow Gas Pool, and that the two pools are

iseparate and distinzt sources of supply.

C. Finding No. 13 1s without support in the evidence

"and i3 contrary to the evidence that withdrawals from the

- Northern Portlon of the Indlan Zasin-Morrow Gas Pool would have

' no effect on the operators in the Southern part, and in addition
i would be benerflclal to the operators 1n the Southern portion of

! the Pool in that additional production from the Northern portion

vould prevent the watering-out of wells to the South.
D. Pindéings No. 23, 24, 25, 25, 29 and 30 are without

support in the evidence and contrary to the evidence, whileh

' shows that additlonal facilities for the transportation of

natural gas are available and that the market demand 1s such

. that any additional production from the PFasken wells in question

" ¢could be purcinased and transported.

E. The Order i3 erroneous, inwvalié and void, in that

. the effect of the Order would be to causea waste and to violate
 the correlative rights of the Petitlioner and other mineral

 intarest ownars, contrary to the dutles imposed upon the

Commiasion by the laws of the State of New Mexlco.
7. This Petition for Review is brought pursuant to §65-3-

223, NMSA, 1953. Coples of Commission Order No. R-4409-B are

-4 -
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s%Cacghed. Appileatlon for Fenhearing, filsd with the Commission

Junz 11, 197>, i3 attached hereto, and ten (19) -days haye
passed without Commisslon ac%ion on the Applicatina Sor

FAZREPORE, Petltloner asks that the Court review Commisslon
Orcer No. R-5409-B and the evidence upon wnich the Commisslon
purported to base such order, and that the Court enter a Judg-

ment declaring the Order invalid, and vacating the same.

MONTGOMERY, FEDERICI, ANDREWS, HANNAHS & BUELL

By G{"”’;”“"”W——-‘

Attorneys for Petitioner
Poat Offlce Box 2307

Santa Fe, lew Mexizco 37501
(Tel2phone [5057 5$82-3875)
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1, CONSERVATION ¢  [ISSION 4
STATE OF NEW MEXICO .

IN THE MATTER OF THE HEARING
CALLED BY THE OIL CONSERVATION
COMMISSION CF NEW MEXICO FOR
THm PURPOSE OF CONSIDERING:

CASE NO. 4733
»0rder_No. R~4409—B'

EPPLICATION OF DAVID FASKEN FOR

POOL CONTRACTION AND CREATION
OF A NEW GAS POOL, EDDY COUNTY,
NEW MEXICO. ’

ORDER OF THE COMMISSION

BY THE COWMISSIOV'

This cause came on for hearing de novo at 9 a.m. on
November 21, 1972, at Santa Fe, New llexico, before the Oil
Conservation Commisswon of New Mexico, hexeinafter referred.
to as the "Commission." . .

NOW, on this 22nd day of May, 1975, the CommLSSLOn, a
quorum being present, having considered the testimony presented
and the exhibits received at said hearing, and being fully

" advised in the premises,

FINDS:

(A) That due public notice having been given as required
by law, the Commission has jurisdiction of this cause and the i
subject matter thereof . _ ) .

(B) That after an examiner hearing, Commission Order No..
R-4409, dated September 27, 1972, was entered in Case No. 4733
denying the application of David Fasken for the contraction of
the Indian Basin-Morrow Gas Pool by the deletion therefrom of
all of Sections 4 and 5, Township 21 South, Range 24 East, NMPM,
Eddy County, New Mexico, and the creation of a_new_non—prorated :

. gas pool comprising said lands.

(C) That David Fasken requeated and was-graptod a de novo
hearing before the Commission on his aopllcablon in Casa No. 4733

(D) That the application of David Fasken was again denied -
by the Commission on Decembesr 6, 1972.

(E) That Fasken filed an Application for Rehearing of the
decision in Case 4733 on December 22, 1972.

(F) Thau the Commission took no action on the Aopllcatlon
for Renearlng thoreby denying it. ' .
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Order No. R-44__-8 ;

(G) That Pavid Fasken appealed this decision of the
Commission to the District Court of Eddy County.

(1)

-3

hat the Commission moved for Summary Judgment.

(I} That on November 29, 1973, the Commission's lotion
for Summary Judgment was granted bv the District Court.

(J) That David Fasken appealed this decision to the Supreme
Court oxr New Mexico in December, 1973.

(K} That the Supreme Court reversed the District Court
and remanded the cause back to the Commission on February 28,
1975. - )

(L) That in reaching its decision, the Supreme Court
stated it did not want for theories in this case but that the
problem with the theories advanced by counsel was that they
were not bolstered by the expertise of the Commission.

(1) That in reversing the District Court, the Supreme
Court found that sufficient findings to disclose the reasoning
of the Commission were lacking and xeversal was thereby required.

(N) That the case was "...remanded to the Commission for
the making of additional findings of fact based upon the record
as it presently exists, and the entry of new orders."

(0) That pursuant to this decision of the New Mexico
Supreme Court and upon further review of the record the Commission
finds:

(1) That the Commission is empowered by Sub-
section (12) of Section 65-3-11 NMSA, 1953 Comp.,
as amended, "To determine the limits of any pool or
pools producing crude petroleum 0il or natural gas
or both, and frcm time to time to redetermine such
limits;" ’

(2) That on June 1, 1969, the Commission entered
Order No. R-37538 which pursuant to its statutory
powers abolishad the North Indian Hills-Morrow Gas Pool
and extended the Indian Basin-Morrow Gas Pool to
include acreage formerly included in said North Indian
Hills-Morrow Gas Pool because the Commission concluded
that this area comprised a single source of supply.

(3) That Fasken contends that the Indian Basin-
Morrow Gas Pool is divided into two separate pools by a
water trough.

(4) That the evidence used to support the water
trough concept was shown to be incomplete, misleading,
and probably inaccurate.
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(5) That the evidence showed that the withdrawal
of gas from a well in the north part of the Indian
Basin-Morrow Gas Pool affects the pressure and gas
migration in the south part of the pool and that the

withdrawal of gas in the south paxt of the pool affects
pressure and gas migration in the north part of this
pool.

(6} That communication therefore exists through-
out the pool.

(7) That communication throughout a reservolir
is one of the means used to determine that a pool con-
stitutes a single source of gas supply.

(8) That the Indian Basin-Morrow Gas Pool con-
stitutes a single source of gas supply.

(9) That the Commission is empowered by Section
65-3-10 NMSA, 1953 Comp., as amended, to preveat waste
and protect correlative rights.

(10) That Fasken is seeking with this application
higher rates of production from each of his wells in
the northern portion of the Indian Basin-Morrow Gas Pool.

(11) That the wells in the northern portiom of
the pool could produce at higher rates if they were
removed from said pool and their production, thereby,
no longer prorated in accordance with the allowables
set for the Indian Basin-Morrow Gas Pool.

(12) That the allocation of allowables in the
Indian Ba51n—Morrow Gas Pool is on a straight acreage
basis.

(13) ihat bacause of variations in the United
States Public Lands Surveys, more acreage is dedicated
+to each of Fasken's wells in the northern portion of
the pool than is dedicated to other wells in the pool,
and he therefore receives larger allowables for his
two wells and is authorized to produce considerably
more from each of these wells than are other operators
in the pool.

(14) That ten wells produce from the Indian
Basin-liorrow Gas Pool.

(15) That the two Fasken wells in rhe northern
portion of said pool constitute 20 percent of the
wells producing from the pool.



) That the two Fasken wells in the north
id peol have produced almost 40 percent of the
rom thz pool.

(17) That Fasken has an opportunity equal to
that of other producers in the pool to produce his
just and egquitable share of gas from said pool.

{18) That granting the aoplication of David
Fasken for pool contraction and creation of a new
non-prorated gas pool would increase the amount
of gas Fasken could withdraw, giving him an advan—
tage over the other operators producing from thls ’
single source of supply thereby 1moa1r1ng thei
correlatlve rights.

(19) * That granting the application of David
Fasken would have the same affect as de-prorating
the northern portion of the Indian Basin-Morrow
Gas Pool but not de-prorating the remainder of the
pool and would authorize greater rates of production
for the Fasken wells in the north part of the pool
than for other wells in the pool.

{(20) That granting the application of David
Fasken would authorize production practices which
would impair the correlative rights of other mineral
interest owners and, thexrefore, is contrary to the
duties of the Commission as set out in Section
65-2-10 NMSA, 1953 Comp., as amended.

(21) That in order to protect correlative
rights, the application should be denied.

(22) That Section 65-3-3 E NMSA, 1953 Comp., as
amended, defines waste as follows:

"The production in this state of natural gas
from any gas well or wells, or from any gas
pool, in excess of the reasonable market demand
from such source for natural gas of the type
produced or in excess of the capacity of gas
transportation facilities for such type of
natural gas ...." (Emphasis added)

(23) That Fasken's witness testified that tﬁe entire

pool has a greater capacity to produce gas than the

producers in said pool are able to sell to the pipesline.

(24 That this limited ability to sell gas from
the pool may be terﬁed a “restricted demand.
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(25) That this restricted demand for gas from
the pool nust logically be concluded to result from
either:

(a) a limited demand for gas from the pool
because of market conditions; oxr

(b) a limited demand for gas fxom the poel _
bacause of limited physical fac1llelee~‘
to handle and transport the gas.

(26) That this restricted demand may be considered .-
- the “reasonable market demand" for gas from the pool.

(27) That production of gas from the pool in excess
of the reasonable market demand imposed by either of
the conditions described in Finding No. (24) abave
would cause waste. (See Finding No. (21) above.) -

(28) .That the other producers in the pool are
entitled to produce their just and eyguitable share of
the gas in the pool and to be permitted their just and’
equitable share of the reasonable market denand for
gas from the pool.

(29) That granting the appllcatlon of Fasken for ’
pool contraction and creation of a new non-prorated
gas pool would authorize production from his two wells
in the northern portion of the pool in excess of his
share of the reasonable market demand for gas from the
pool and would by definition (Section 65-3-3 E NMSA
© 1953 Conp ) cause waste.

(30) That in oxder to prevent waste, the appllcatlcn
should be denied. .

IT IS THEREFORE ORDERED:

(1) That the application of David Fasken foxr pool contrac-
tion and creation of a new non—prorated gas pool be and the
same. is hereby denled

(2) That jurisdiction of this cause is retalned for the.
entry of such further orders as the Commlss10n nay deem
necessary.
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DOXE at Santa Fe, New Mexico, on the day and year herein—
-above designated. : - -

STATE OF HEW MEXICO
OXL CONSERVATION COMMAISSION

2
. " - I. R. TRUJILLO, Chairman

4 ; f. J,x-aﬁm
»’/Kz: yég»%-_ﬂ’l}/ —;/V" '/"
A. L. PORTER, Jr-, heq;er & Secretary

"SEAL

Sr/



OIL CONSERVATION COMMISSION
E STATE OF NEW PMEXICO

L IN THE MATTER OF THE APPLICATION
- OF DAVID FASKEN FOR POOL CONTRAC-

+ POCL, EDDY COUNTY, NEW MEXICO,. CASE NO. 4733

TION AND CREATION OF A NEW GAS

APPLICATION FOR REHEARING

COIES NOW DAVID FASKEN, and makes appllcation to the New

; all matters determined by Order No. R-4409-B entered by this

;‘Commission in thls case on May 22, 1975, and in support thereof,

states:
1. Petitioner 1s the assignee of oll and gas lzases

covering all of Sections 4 and 5, Township 21 South, Range 24

§ East, Eddy County, New Mexlco, and 1s the owner and operator

' of the followlng described wells which are completed in the

Morrow formation and which presently are deslignated by the
Respondent Commission as being within the Indian Basin-Morrow
Gas Pool: |

Davld Faskesn Ross Federal Well No. 1, located
1980 feet from the South line and 1980 feet from
the West line of Section 4, Township 21 South,
Range 24 East, Eddy County, NHew Mexico.

David Fasken Shell Federal Well No. 1, located ..
1980 feet from the South line and 1980 feet from
the West line of Sectlon 5, Township 21 South,
Range 24 East, Eddy County, New Mexico.
2. At the time Petitioner drilled and completed th°

above-descrlibed wells, the lands upon which they were 1oqated

| Indian Basin-Morrow Gas Pool; however, by Order No. R-3758

effective June 1, 1969, the said lands and the Petitloner's
above—described vwells were redesignated by the Commission as

being within the Indlan Basln-Morrow Gas Fool.

- Mexlco 011 Conservation Commission for rehearing in respéét@to;ggi:

- were deslgnated by the Commission as belng within the No?%h-?*?“*ﬁ




. the lMorrow formation sincz the time the Petitioner's above-

. the Petitioner's said wells are completed in a source of supply

the speclal rules and regulations appllecable to the Indian

| the pressure differentlal that exists betwesn the Petitioner's

o~
/‘\

3. The drllling and completlon of addlitional wells in
dsscribed lands and wells were redeslignated in the Indlan Basin-

Morrow Gas Pcol nas providad information which establishes that *

separate and distinct from the source of supply for all other
wells in the Indlan Basin-Morrow Gas Pool.

4, By reason of belng administered and prorated under

merirydap i

Basin-Morrow Gas Pool, the production from the Petitioner's

sald walls has been restricted and a pressure 1mbalance has been

created which has caused, 1s causing and, unless this Petltion
1s granted, will continue to cause migration of gas from
beneath the Petltioner's lands, theredby causing waste anad

violating the Petitioner's correlative rights. In addition,

e e b+ o i © e bt

said wells and wells to the South thereof is causlng water
encroachment into those wells and lands, including the State of §
New Mexlco as thea owner of a royalty Interest thereln. !

5. On May 1, 1972, Pstltionsr applied to the Commissicn
for an order estavlishing Sections § and 5, Towashlp 21 South, ;

Rangs 24 East, Eddy County, Hew iexlco, as 2 separate gas pool

for produztlon from the Morrow formation and deleting the sald

acreazs from the Indlan Basln-ilorrow Gas Pool. By such Applica-

tion, the Petitioner souszht to remove his saild acreage from-

adninlstration and proratlion undzar the special rules and

v

regulatlons appllcable to the Indlan Basin-iorrow Gas Pool and

1s said wells in such a manner

o

theraby be enabled to produce
as to prevent th2 mlsration of gas from banzath his lands and

the encrcachment of water intdo the wells lyling South thersof. ;



- Hearing was neld upon the saild Applicatlon on June 7, 1972,
before Daniel S, Nutter, an exaninar appointed by the Commission
and on Sertember 27, 1972, the Commissién enterad 1lts Order No.
R-4509 denying the application. On October 24, 1572, Petitioner !

applied to the Commlssion for hearing de novo upon hils origina¥

- Application; hearing de novo was held before the Commlsslon on -

" Novembar 21, 1972, and on December 6, 1972, the Commission

. entered its order No. R-4409-A again denying the Application;i 
On December 22, 1972, Petitioner made Application fér Reﬁea;iﬁéﬁéﬁii
to the Commission with respect to its Order No. U4409-A, and the
Cormission having falled to act therson wilthin ten days after
fillng, the Application for Rehearing 1s deemed to have been
refused, pursuant to $65-3-22A, N.M.S.A., 1953.

| 6. After the entry of Order No. R-4409-A, this matter was
reviewed by the District Court of Eddy County, as Cause No. 28482
on that Court's Docket, and from anadvsrse decision to your
Applicant, the matter then was'appealed to the Supreme Court of
the State of New Mexico. HMandate of the Supreme Court has been
issued, directing this Commlsslon to make additional findings
“based upon the record as 1t presently exlsts in those additional
;findings, which have been made in 90. of the above-referred to

Order. Applicant 1s adversely affected by those findings and

the entry of the Order, and belleves 1t to be erroneous'é&& ¥

‘invalid for the following reasons: : E" e
' A. Findings 4, 5, 6, 7 and 8 are not suppérté&»by S
isubstantial evidence and are coﬁtrary to the evidsnce tﬁ?t existsé
fand appears 1n the record. The uncontradicted evidence 3h0ws;th$§-;
itha Morrow formation underlying Sections 4 and 5 is effectlvely

separated by waterfill structural troughs from the Morrow’forma-

tion underlying the remainder of the Indian Basin-Morrow Gas Pool. !




B. Finding No. 18 is not supported by substaniial
evidenca and 1s agaln contrary to the uncontradleted testimony
? as apprzaring in the record.

! C. Findings 23, 24, 25 and 26 are not supported bJ
substantlal evidenc2 and indsed are contrary to the evid°nce
that there 1s the necessary facllities, demand and narxey
avallable for any gas that would be produc=d. :

D. Findings 29 and 30 are not supported by substanf'

tial evidence and are contrary to the evidence as appearsgiﬁf;;%

the record.

]

E. The sald Order 18 erroneous, invalld and void 1n

that the effect of sald order wlill be to cause waste and violate

i

. correlatlive rights of the Applican®zand of other mineral Interest |
i ’ l

owners, contrary to the dutles imposed upon the Commission by the

; laws of the State of New Mexlco.
| |
WHEREFORZ, the Commisslon should enter 1ts order granting

j thls Application for Rehearing, superseding Order No. R-4409-B,
" and establishing Sections 4 and 5 of Townshlp 21 South, Range 24
| East, Eddy County, Mew Mexlco, as a ssparate gas pool for pro-
duetion from the Morrow formation.

HO' GOMERY, FEDERICI, AMDRHWS
HANNAHS & BUELL

e -~
()"‘: P S P . re ’:"7
<ﬁ>&y&¢ﬁﬁbvmxk?jfbﬁdukﬁ{

Attorneys for Applicant
Post Offiece Box 2307

uarta Fz, Kew bdexlco 87501
lephone [505] 982-3373)

By

’\

CERTIFIED, that I malled a2 truz and correct copy of the
forsgoing Application for Rehearing to: dJack Cooley, Esqg.,
Petroleum Center Bullding, Farmington, New Mexlieo 87401 this

1lth dav of June, 1375,
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J. O. SETH (1883-1863) MONTGOMERY, FEDERIC!, ANDREWS, HANNAHS & BUELL
A. K. MONTGOMERY ATTORNEYS AND COUNSELORS AT LAW
WM. FEDERICI 350 EAST PALACE AVENUE
FRANK ANDREWS .
FRED C. HANNAHS SANTA FE. NEW MEXICO 87§Ql - : ~__ POSY OFFICE BOX 2307
; 3 e g 51 ¥y

1 ey § ! LAREA CODE 503
SUMNER G. BUELL : B U 1 L NE 982-3875
SETH D. MONTGOMERY : PR N cen? T o e Tq‘_EPHO E -

FRANK ANDREWS I} i
OWEN M. LOPEZ i

JEFFREY R. BRANNEN
JOHN BENNETT POUND

GARY R. KILPATRIC June 10, 1975 % ﬂl& Am . -%
L e e e
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RETURN RECEIPT REQUESTED

Frances M., Wilcox, Clerk
Fifth Judicial District Court
County of Eddy

Eddy County Courthouse
Carlsbad, New Mexlico 88220

Re: David Fasken v. 011 Conservation Commission
of The State Of New Mexico

Dear Madam:

Enclosed for filling please find two Petitlons for Review
from two Oil Conservation Commission Orders. This matter
was previously before the oistrict Court in Cause Numbers
28482 and 28483, and were consolidated at that time.

If you find 1t convenlent to consolldate these two Petitions
in one case, it would be perfectly agreeable with me.
Enclosed please find our check for $40,.00 for the filing fee.

Very truly yours,

SGB/vt
Enclosures

ce: (with enclosures)
[/~ William F. Carr, Esq.
Special Asslstant Attorney General
State of New Mexlco
237 Don Gaspar Avenue
Santa Fe, New Mexico 87501

~KTOQ



BEFORETHE OIL CONSERVATION COMIISSION
OF THE STATE OF NEW MEXICO

IN THZ MATTER OF THE APPLICATION

- OF DAVID FASKEN FOR POOL CONTRAC-

- TION AWD CREATION OF A HEW GAS

- POOL, EDDY COUNTY, NEW MzXICO. CASE ¥O. 4733

APPLICATION FOR REHEARING

COMES NOW DAVID FASKEN, and makes application to the New !
% Mexico 01il Conservation Commission for rehearing in respect to f
§;a11 matters determined by Order No. R-4409-B entered by this é
::Commission in this case on May 22, 1975, and in support thereof,
;:statesz

1. Petitioner is the assignee of oil and gas leases

f covering all of Sections 4 and 5, Township 21 South, Range 24
}5East, Eddy County, Hew Mexico, and is the owner and operator
i of the following described wells which are completed in the
« Morrow formation and which presently are designated by the
- Respondent Commission as being within the Indian Basin-Morrow
f Gas Pool:
David Fasken Ross Federal Well No. 1, located
1980 feet from the South line and 1980 feet from
the West line of Section 4, Township 21 South,
Range 24 East, Eddy County, Wew Mexico.
David Fasken Shell Federal VWell No. 1, located
1980 feet from the South line and 1980 fest fronm
the West line of Section 5, Townsnip 21 South,
Range 24 East, Eddy County, New Mexico.
2. At the time Petitloner drilled and completed the
" above-described wells, the lands upon which they were located
? were designated by the Commission as beling within the North
é Indian Basin-Morrow Gas Pool; nowever, by Order No. R-3758
i effective June 1, 1969, the said lands and the Petitioner's

 above-described wells were redesignated by the Commission as

" being within the Indian Basin-iorrow Gas Pool.



3. The drilling and completion of additional wells in
the Morrow formation since the tims the Petitioner's above-
escribed lands and wells were redesignated in the Indian Basin-
florrow Gas Pool has provided information which establishes that
he Petitioner's sald wells are completed in a source of supply

separate and distinct from the source of supply for all other

wells in the Indian Basin-Morrow Gas Pool.

4. By reason of being administered and prorated under

. the special rules and regulations applicable to the Indian

. Basin-Morrow Gas Pool, the production from the Petitioner's

said wells has been restricted and a pressure imbalance has been

. created which has caused, is causing and, unless this Petition

is granted, will continue to cause migration of gas from
beneath the Petitioner's lands, thereby causing waste and
violating the Petitioner's correlative rights. In addition,
the pressure differential that exists between the Petitioner's

said wells and wells to the South thereof 1s causing water

. encroachment into those wells and lands, including the State of

. Hew Mexlico as the owner of a royalty interest therein.

5. On May 1, 1972, Petitioner applied to the Commission
for an order establishing Sections 4 and 5, Township 21 South,
Range 24 East, Eddy County, New Hexico, as a separate gas pool
for production from the Morrow formation and deleting the said
acreage from the Indian Basin-Morrow Gas Pool. By such Applica-
tion, the Petitioner sought to remove his said acreage frdm
administration and proration under the special rules and
regulations applicable to the Indian Basin-Morrow Gas Pool and
thereby be enabled to produce his said wells in such a manner
as to prevent the migration of gas from beneath his lands and

the encroachment of water into the wells lying South thereof.



" Hearing was held upon the said Application on June 7, 1972,

ibefore Daniel S. Nutter, an examiner appointed by the Commission

and on Sevtember 27, 1972, the Commission entered its Order No.

fﬁR—4MO9 denying the application. On Cctober 24, 1972, Petitioner

~applied to the Commission for hearing de novo upon his original

- Application; hearing de novo was held before the Commission on

‘ November 21, 1972, and on Descember 6, 1972, the Commission

entered its order No. R-4409-A again denying the Application.

On December 22, 1972, Petitioner made Application for Rehearing

. to the Commission with respect to its Order No. h409-A, and the

- Cormission having failed to act thereon within ten days after

. filing, the Application for Rehearing is dsemed to have been

i pefused, pursuant to §65-3-22A, N.M.S.A., 1953.

- reviewed by the District Court of Eddy County, as Cause No. 28482

6. After the entry of Order No. R-4409-A, this matter was

- on that Court's Docket, and from analverse decision to your

+ Applicant, the matter then was appealed to the Supreme Court of

the State of New Mexico. HMandate of the Supreme Court has been

issued, directing this Commission to make additional findings

. based upon the record as it presently exists in those additional

findings, which have been made in §0. of the above-reflerred %o
Order. Applicant is adversely affected by those findings and
the entry of the Order, and believes it to be erroneous and
invalid for the following reasons:

A. Findings 4, 5, 6, 7 and 8 are not supported by

substantial evidence and are contrary to the evidence that exists |

and appears in the record. The uncontradicted evidence shows that

the Morrow formation underlying Sections 4 and 5 is effectively

separated by waterfill structural troughs from the HMHorrow forma-

tion underlying the remainder of the Indlian Baslin-liorrow Gas Pool.



B. Finding Ho. 13 is not supported by substantial
evidence and 1s again contrary to the uncontradicted testimony
as appearing in the record.

C. Findings 23, 24, 25 and 26 are not supported by
substantial evidence and indeed are contrary to the evidence
that there 1s the necessary facilities, demand and market
available for any gas that would be produced.

D. PFindings 29 and 30 are not supported by substan-
tial evidence and are contrary to the evidence as appears in
the record.

E. The said Order is erroneous, invalid and void in

that the effect of said order will be to cause waste and violate
correlative rights of the Applicant and of other mineral interest'

owners, contrary to the duties imposed upon the Commission by the

i
it
1

i

i
.

laws of the State of New Mexico.

WHEREFORE, the Commission should enter its order granting

this Application for Rehearing, superseding Order No. R-4409-B,

and establishing Sections 4 and 5 of Township 21 South, Range 24

. East, Eddy County, New Mexico, as a separate gas pool for pro-
I s s s ep

duction from the Morrow formation.

MONTGOMERY, FEDERICI, ANDREWS,
HANNAHS & BUnLL

R R

Attorneys for{ Agplicant
Post Office B 2307
Santa Fe, New Iexico 87501
(Telephone [505] 982-3375)
CERTIFIED, that I mailled a true and correct copy of the
foregoing Application for Rehearing to: Jack Cooley, Esqg.,

Petroleum Center Building, Farmington, New Mexico 87401, this

11th day of June, 1975.




J. ©O. SETH (1883-19€3)

A. K. MONTGOMERY
WM. FEDERICI

FRANK ANDREWS
FRED C. HANNAHS
SUMNER G. BUELL
SETH D. MONTGOMERY
FRANK ANDREWS Il
OWEN M, LOPEZ

JEFFREY R. BRANNEN
JOHN BENNETT POUND
GARY R. KILPATRIC

MONTGOMERY, FEDERICI, ANDREWS, HANNAHS & BUELL

ATTORNEYS AND COUNSELORS AT LAW
350 EAST PALACE AVENUE

SANTA FE, NEW MEXICO 87501

June 11, 1975

Frances #. wllcox, Clerk
]

Fifth
Count
Zddy

Judiclal District Court
y of Eddy
County Courthouse

Carlsbad, Hew Mexico 88220

Dear

Re: Fasken v. O. C. C., Causes o, 30555
~afhd 30556

Madam:

Ne are encloslng two Jotlices of Appeal in tue above-
referenced causes for filing, addressed to The Cil

Conse

rvation Commlssion of the State of l!llew Mexico,

Respondent therein.

SGH/v
wnelo

<

(with

Yours very truly,

L—\: - e 7
<=h**%%/rffﬁw¢zjeyaafﬂff '
14
sures

011 Conservation Commission
of The State of Hew Mexlco

Post Office Box 2038

Santa Fe, .ew Hexico 87501

enclosures)

POST OFFICE BOX 2307
AREA CODE 3508
TELEPHONE 982-3873

~<ToQ



STATE CF HEW MEXICO COUNTY OF EDDY

IN THE DISTRICT COURT

DAVID FASKEN,

Petitioner,
v-

OIL CONSERVATION COMMISSION
- OF THE STATE OF HEW MEXICO,

Respondent, Cause io. 30555

NOTICE OF APPEAL

TO: OIL CONSERVATION COMMISSION OF THE STATE OF
NEW MEXICO, Respondent.
Post Office Box 2088
Santa Pe, New Mexico 87501

PLEASE TAKE NOTICE that on the llth day of June, 1975,
David Fasken, the Petitloner in the above-styled cause, filed a
Petition for Review of 01l Conservation Commission of New Mexico
Order No. R-4409- B in the District Court of Eddy County, Hew
Mexico.

DATED this 1llth day of June, 1975.

MONTGOMERY, FEDERICI, ANDREWS,
HANNAHS & BUELL

Eyé%;&wvwWw*ww7ﬁ?7¢‘425<—~—

Attorneys for Petitioner
Post Office Box 2307

Santa Fe, New Mexico §7501
(Telephone [505] 982-3875)

CERTIFIED, that I mailed a true and correct copy of the
foregolng Hotlce of Appeal to above respondent at above address,

this 1lth day of June, 1975.

2. ‘
‘gg;ﬁ¢¢444w¢;?§?§z4¢a$¢,_‘

Attorney for FPetitioner



STATE OF HEW MEXICO COUNTY OF EDDY

IN THE DISTRICT COURT

DAVID PASKEN,
Petitiocner,
V.

OIL CONSERVATION COMMISSION
OF THE STATE OF HEW MEXICO,

Respondent. Cause Ho. 30555

NOTICE OF APPEAL

TO: OIL CONSERVATION COMMISSION OF THE STATE OF
NEW MEXICO, Respondent.
Post Office Box 2088
Santa Fe, New Mexico 87501

PLEASE TAKZ HOTICE that on the 1llth day of June, 1975,
David Fasken, the Petitioner in the above-styled cause, filed sa
Petition for Review of Cil Conservation Commission of New Mexico
Order iio. R-4409- § in the District Court of Eddy County, New
Mexdico,

DATED this 1llth day of June, 1975.

MONTGGMERY, FEDERICI, ANDREWS,
HARNAHS & BUELL

. . <
By

Attorneys for Petitioner
Post Office Box 2307

Santa Fe, New Mexico 87501
(Telephone [505] 982-3875)

CERTIFIED, that I malled a true and correct copy of the
foregoing Notlice of Appeal to above respondent at above address,

tnis 1llth day of June, 1975.

gg’ﬁmlwﬂ ﬂii(ii z;,:,.t}.—:"% —'

Attorney for Petitiocner



Sm\ﬂh \)P \J"*x i\!’*‘(“co CO. };TY GF EDDY

IN THE DISTRICT COURT

DAVID FASXEN,
Petitioner,
Ve

OIL CONSERVATION COMMISSICH
OF THE STATE OF NEW MEXICO,

JN
Respondent. Cause No. ;j U

PETITION FOR REVIEW

Comes now DAVID FASKEM, by his attornevs, and petitions

L Court to review Oll Conservation Commission of New Mexico
order Ho. R-48L4-A, and in support of his petition, stetas:
1. Petitiona2r i3 the asaslgne2 of oil and gas lease3s

covaring all of Sections 4 and 5, Townsh 21 3outh,

-

Ranga 24

$ass, Eddy County, lew Maxleo, and 1s ths owner and oparator

of the following-descridbed wells which are comnleted in the

-

' Morrow formaticn and whizh presently are deslgnated by the

Re3ssondent Commission as belng within the Indlan Basin-Morrow

vid Pasiken BHoss Fadleral Well HNo. 1
sm the Soubh line and 16 80 T2

Secpion 8, Township 21 South, Range 24
ounty , liaw ue leo,

LAy ¥y

v
el

David Faskan Shell Padsral Well Ho, 1, lozatad
g ; ~ 3 2 Y .
1980 fect from the South lLine and 1980 {22t fronm
the West l1linz of Szc¢bieon 5, Townashlp 21 South,
Ranga 24 zast, =24dy County, Hew Hexise,
2. Vo Tha time Poti

tioner drilled and completed th
3, the 1ands upon wohlch They wvare located

iy (R

u d iy Ao - ~ L " P A
she Cowmlsslan as belnzr within ths liorth




Indlan 3asin-Morrow Gas Pool; however, by Order lio. R-3753,
gffective June 1, 1953, the saild lands and tha Patitioner's
2bove~deseribed w2lls were redesignatz2d by the Commlssion as

baing within the Indilan 3Basin-orrow Gas Pool.

3. The drilling and completion of additlonal wells in

thz Horrow formation since the time the Petitioner'a z2bove-

3asin-torrow Gas Pool, has provided information whiech estab-

o g 34

l

:.3!

daseribed lands and wells wers redesignated in the Indian ;|
: {

{

:

i

llshes that the Petitloner's sald wells are completed 1n a

E source of supply separate and distinet from the source of

supply for all ctgar wells in the Indlan Basin-Morrow Gas Pool.
4, By reason of being administered and prorated under

the speclal rules and regulatlions applicable to the Indian Basin-:

Horrow Gas Pool, the production from the Petitioner's said wells

has bean restricted and a pressure lmbalance has been created

whlch nas caused, 1s causing and, unless this Petition 1is
granted, will continue to cause migration of gas from beneath §
the Petitioner’s lands, thereby causing waste and violating the
Petitioner's correlative rights. In additlon, the pressures
differential that exlsts between the Petltioner'’s sald wells
and walls to tha South thersof 1s causing water encroachuent

into those vells, thereby causing waste and impalring the

correlative rights of the var lous owners of Interest in those

wells and lands, including the State of New Mexlco as the

oynar of a royalty lnterest therein.
5. On October 25, 1972, Petitloner applied to the>Commis- _?
sion for an order exemptling 1%s said wells from prorationing, 3
or, 1n tho alternatlive, for the assignment of speclal allow- ;
ables to the sald wells in order to avold aggravation of the
pressure differential that existed, and continues to exist,

betwaen the Petitioner's sald wells and the walls located South |



thereof in the Indian Basin-Morrow CGas Pool, Hesaring on this

application was held before the Commlssion on ilovember 21,
1972, and on Lecember 6, 1572, the Commission entared its

Order Ho. R-4444 denying the application. On December 22, 1372

PRy

Petitioner made appllcation for Renhearling to the Commission with

respect to its Order No. R-4409-A, andthe Commission having
falled to act thereon within ten days after filingz, the
Appiication for rehearing 13 deemed to hava bean refused. iA
pursuant to $65-3-22A, N.M.S.A., 1953. o
6. Petitioner 13 adversely affected by the Commission
Ordar NHo. R-U4B4BA, and belleves said order to be erroneous and i
invalid. This matter was previously before thils Court 1in :
Cause No., 285483 for review of a previous order entered by |
this Commission. Upon motions for summary Judgment, the
matter was declided adversely to your Petltlioner, and a Judgment §
entered on April 13, 1373. Whereupon, an apopzal was taken to
the Supreme Court of the State of MHew HMexico, and a deeision }
was rendared, reversing the pravious decision of this Court,

and remanding the cas2 to the Commisslen to enter new findings

upon th2 record presently existing before it. A nsw order has

o
W

en entered as direscted by the Supreme Court, and new findingzgs

%
(¢2]
¥

a made under 9M tharsof, and your petitioner [eels that the

<

o3

findings ar2 srroneous, as follows:

A, Pindings 3, 4 and 6 are withou% support in %the

(42

evidence and, in fact, are contrary to the evidence presently

existirg in the record that shows thars is no communication

hatwyeen She lorthern portion of the Indlan Basin-Horrow Gas Pool

agaln, ars contrary to tShe svidence presently

ha racerd 3howing that additlonal production from the



fHortnarn portion of the Pool would nos atfsct the correlative
righta of the other operators in th2 Soutnsrn portion of the
Pool, and 1In fact would prewvent waste by the »rsvention of

the watering-out in the Southern portion of the pool, and

PN TP

in fagt, would prevent waste by the pravention of the watering-

out of the presantly existing gas well.

C. Findings of Fact 22, 23, 2%, 25, 256, and 28 are

R oy
bl g ot e ¢ s

without support in the evidence are 1n fact contrary to the

evidenca, which is to the eff=ct that addltional transporﬁation

of facllities and purchasers are avallable %o take any inereased
% production that may oecur, and that there is full -market demand
for all production from the Pool, |
D. The Order is erroneous and invalid and vold, in
that the effect of the Order would be to cause waste and violate
; tha correlative rights of your Petltioner and other mineral
~ intersst owners, contrary to the duties imposad upon the :
l Cormission by the statutes and laws of the State of New. Mexlco,
| 7. This Patition for Review 1is brougnt pursuant to
z §65-3-228, H.i.8.A., 1953. Copiles of the Commission Ordar No.
% R-B4434-A are attached hereto. Since tha Mandate of the Supreme
3 Court inatructed the Commlssion to enter the new order based

| upon the record presently before 1t, no application for rehear-.,

ing 13 attacned, but a copy of the Mandate of the Sunreme Court »

~is attached hereto.

WHEREPORE, Petiltloner asksa that thls Court review Commission !

i

 Order Ho. R~U4L44-A and the evidence upon which the Commission

| purportad to base that Order, and that th2 Court enter 1its

- Judgment requiring sueh Order to be invalid and vacating the same..

MONTGOMERY, FEDERICI, ANDREWS, HANNAHS
& BUELL

By s/SUMNER G. BUELL

Attorneys for Petitioner
Post Office Box 2307 (Telephone 982~-3875)
Santa Pe, New Mexlco 87501

- ——

_ h



BEF{  THE OIL CONSERVATION CO{ SSION
L OF THE STATE OF NEW MEXICO

I THE MATTER OF THE HEARING
CALLED BY THE OIL CONSERVATION
COMMISSION OF NEW MEXICO FOR
THE PURPOSE OF CONSIDERING:

CASE NO. 4865
Order No. R-4444-A

APPLICATION OF DAVID FASKEN

FOR SPECIAL ALLOWABLES, EDDY
COUNTY, NEW MEXICO.

ORDER OF THE COMMISSION

BY THE COMMISSION:

This cause came on for hearing at 9 a.m. on November 21,
1972, at Santa Fe, New Mexico, before the 0il Conservation
Commission of New Mexico, hereinafter referred to as the
"Commission."

NOW, on this 22nd day of May, 1975, the Commission, a
quorum being present, having considered the testimony presented
and the exhibits received at said hearing, and being fully
advised in the premises,

FPINDS:

(A) That due public notice having been given as required
by law, the Commission has jurisdiction of this cause and the
subject matter thereof.

(B) That after hearing, Commission Order No. R-4444,
dated December 6, 1972, was entered in Case No. 4865 denying
the application of David Fasken for an exception to the
general rules and regulations governing prorated gas pools
in Southeast New Mexico, promulgated by Order No. R-1670, as
amended, to permit the production of his Ross Federal Well
NMo. 1, located 1980 feet from the South line and 1980 feet
from the West line of Section 4, and his Shell Federal Well
No. 1, located 1980 feet from the South line and 1980 feet
from the West line of Section 5, both in Township 21 South,
Range 24 East, Indian Basin-Morrow Gas Pool, Eddy County, New
Mexico, at the capacity of the wells to produce, or in the
alternative, to permit the production of said wells at a
rate in excess of the allowables assigned to said wells.

(C) That bavid Fasken filed an Application for Rehearing
of the decision in Case No. 4865 on December 22, 1972.

(D) That the Commission took no action on the Application
for Rehearing thereby denying it.



E) That David Fasken appealed tnis decision of the
ion to the District Court of Eddy County.

(%) That the Commission moved for Summary Judgment.

(G) Tha n Movember 29, 1973, the Commission's Motion
for Summary Judgmant was granted by the District Court.

ol
O
¥

(H) That David Fasken appealed this decision to the
Suprema Court of New Mexico in Decembesr, 1973.

H

(I) That the Supreme Court reversed the District Court
and remanded the cause back to the Commission on February 28,
1975.

(J} That in reaching its decision, the Supreme Court
stated it did not want for theories in this case but that the
problem with the theories advanced by counsel was that they
were not bolstered by the expertise of the Commission.

(K) That in reversing the District Court, the Suprene
Court found that sufficient findings to disclose the reasoning
of the Commission were lacking and reversal was thereby
required.

(1.} That the case was "...remandad to the Commission for
the making of additional findings of fact based upon the record
as it presently exists, and the entry of new orders."

() That pursuant to this decision of the New Mexico
uprene. Court and upon further review of the record the
si

(1) That the Commission is emnowered by
Subsection (12) of Section 65 3-11 NMSA, 1953
Comp., as amendad, “"To determine the limits of any
pool or pools producing crude petroleum oil oxr
natural gas or both, and from time to time to
redetarnine such limits;"

(2) That on June 1, 1969, the Commission
enterad Order No. R-3758 which pursuant to its
statutory powars abolvshed the Morth Indian
Hills-Morrow Gas Pool and extended the Indian
Basin-Morrow Gas Pool to include acreage formerly
incluczd in said North Indian EHills-Morrow Gas
Pcool bhszcause th= Commission concluded that this
area ccmprised a single source of supply.

{3) T=hat the evidence showed that the
withdrawal of cag from a well in the north
part of the Indian Basin-lorrow Gas Pool affects
the prassure and gas nigration in the south part




of the pool and that the withdrawal of gas in the
south part of the pool affects pressure and gas
migration in the north part of this pool.

(4) That communication therefore exists
throughout the pool.

(5) That communication throughout a
reservoir is one of the means used to determine
that a pool constitutes a single source of gas

supply.

(6) That the Indian Basin-Morrow Gas Pool
constitutes a single source of gas supply.

(7) The Commission is empowered by Section
65-3-10 NMSA, 1953 Comp., as amended, to prevent
waste and protect correlative rights.

(8) That pursuant to the provisions of
Section 65-3-10 NMSA, 1953 Comp., as amended,
it is the duty of the Commission to protect
the correlative rights of all mineral interest
owners in an oil or gas pool.

(9) That Section 65-~3-29 H. NMSA, 1953
Comp., as amended, defines correlative rights
as the opportunity afforded, so far as it is
practicable to do so, to the owner of each
property in the pool to produce without waste
his just and equitable share of the oil or gas,
or both, in the pool...." (Emphasis added)

(10) That Fasken is seeking with this
application higher rates of production from
each of his wells in the northern portion of
the Indian Basin-Morrow Gas Pool.

(11) That the wells in the northern portion
of the pool could produce at higher rates if their
production was no longer prorated in accordance
with the allowables set for the Indian Basin-
Morrow Gas Pool and they received larger or
capacity allowables.

(12) That the allocation of allowables in
the Indian Basin-Morrow Gas Pool is on a straight
acreage basis.

(13) That because of variations in the United
States Public Lands Surveys, more acreadge is
dedicated to each of Fasken's wells in the
northern portion of the pool than is dedicated



to other wells in the pool, and he therefore
receives larger allowables for his two wells

and 1s authorized to produce considerably more
from each of thase wells than are other operators
in the pool.

(14

) That ten wells produce from the Indian
Eills lorrow Gas Pool.

(15) ‘That the two Fasken wells in the
northarn portion of said pool constitute 20
percent of the wells producing from the pool.

(16) That the two Fasken wells in the north
of said pool have produced almost 40 percent of
the gas from the pcol.

(17) That Fasken has an opportunity
equal to that of other producers in the pool
to produce his just and equitable share of gas
from said pool.

(18) That granting the application of
David Fasken for qpocial allowables would
increase the amount of gas Fasken could withdraw,
givinJ him an advantage over other operators
proc u01ng from this single source of supply
thereby impairing their correlative rights.

(19) That ranting the application of
David Fasken for capacity allowables would
auvthorize production practices wnich would
impair the correlative rights of other mineral
interest owners and, therefore, is contrary
o the duties of the Commission as set out in

tion 65~3--10 NMSA, 1653 Comp., as amended.

That in order to protect correlative
1 ization should be denied.

84, 1953 Comp.,

"The production in +this state of natural gas from
any gas well oxr wells, oxr from any gas pool,

in cxcess of the “easo“ﬂ‘ le market demand from

for natural gas oL the type produced

of the capacity of gas transporta icn

¥ such typ2 of natural gas....®”
3\
7

-’i



Case MNo.
Order No. R

(22) That Fasken's witness testified that
the entire pool has a greater capacity to produce
gas than the producers in said pool are able to
sell to the pipeline.

{ (23) That this limited ability to sell gas
l rom the pool may be termed a "restricted demand.”

(24) That this restricted demand for gas
from the pool must logically be concluded to
result from either:

(a) a limited demand for gas from the
pool because of market conditions; or

(b) a limited demand for gas from the pool
because of limited physical facilities
to handle and transport the gas.

(25) That this restricted demand may be
considered the "reasonable market demand” for gas
from the pool.

(26) That production of gas from the pool
in excess of the reasonable market demand imposed
by either of the conditions described in Finding
No. (24) above would cause waste. (See Finding
No. (21) above.)

(27) That the other producers in the pool are
entitled to produce their just and equitable share
of the gas in the pool and to be permitted their
just and equitable share of the reasonable market
denand for gas from the pool.

(28) That granting the application of Fasken for
special allowables would authorize production in
excess of his share of the reasonable market demand
for gas from the pool and would by definition
(Section 65-3-3 E NMSA 1953 Comp.) cause waste.

(29) That in order to prevent waste, the
application should be denied.

IT IS THEREFORE ORDERED:

LT A —

(1) That the application of David Fasken for special
allowables for his Ross Federal Well No. 1 and his Shell
Federal Well No. 1, both in the Indian Basin-Morrow Gas Pool,
Eddy County, New Mexico, be and the same is hereby denied.



(2) That jurisdiction of this cause 1s retained for the
entry of such further ordexs as the Commission may deen
necessary.

DONL at Santa Fe, New Mexico, on the day and year herein-
above desicnated.

STATE OF NEW MEXICO
OIL CONSERVATION COMMISSION

D .
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IN THE SUPREME COURT OF THE STATE OF NEW r.mx'ico o o

MANDATE | '-‘;,,1\0

9958
/»,

THE STATE OF NEW MEXICO TO THE DISTRICT COURT 51tt;ng‘x1tnln

and for the County of Eddy, GREEBTING
WHEREAS, in a certain cause lately pending before you,
nunbered 28482 on your Civil Docket, wherein David Fasken was

Yetitioner and 0il Conservation Commission of the State of New

Mexico was Respondent, by your consideration in that behalf judg-
rment was entered against said Petitioner; and

WHEREAS, said cause and judgment were afterwards brought into

our Supreme Court for. review by Petitioner by appeal, whereupon

such proceedings were had that on February 28, 1975, an opinion
was handed dan and the judgment of said ?upreme Court was entered
reversing vour judgment aforesaid, and remanding said cause to yout
NOW, THEREFORE, this cause is hereby remanded to you with
directions to the district court to remand to the Commission for
the making of additional findings of fact based upon the record

as it presentl' exists, and the entry of new orders.

WITNESS, The Honorable John B. Hcianus,
Chief Justice of the Suprems Court
of the State of New lMexico, and
the seal of said Ccurt this 21st
day of Maxch, 1975.

421—L{ CoALlr il ) 20 12

Clerk of the Supreme Court
of the State of New Mexico

Jr"




STATE OF NEW MEXICO COUNTY OF EDDY

IN THE DISTRICT COURT

DAVID FASKEN,
Petitioner,
V.

OIL CONSERVATION COMMISSION
OF THE STATE OF NEW MEXICO,

Respondent. Cause No.

PETITION POR REVIEW

Comes now DAVID FASKEN, by his attorneys, and petitions
the Court to review 0il Conservation Commission Order No.
R-4409-g, and in support thereof, states:

1. Petitioner 1s the assignee of o0ll and gas leases
covering all of Sections 4 and 5, Township 21 Scuth, Range 24
East, £ddy County, New Mexico, and 1s the owner and operator
of the followlng-described wells which are completed in the
Morrow formation and which presently are designated ty the
Respondent Commission as being within the Indian Basin-Morrow
Gas Pool:

David Fasken Ross Federal Well No. 1, located

1980 feet from the South line and 1980 feet from

the West line of Section 4, Township 21 South,

Range 24 East, Eddy County, New Mexico.

David Fasken Shell Federal Well No. 1,

located 1980 feet from the South line and 1980

feet from the West line of Section 5, Township

21 South, Range 24 East, Eddy County, New Mexico.

2. At the time Petitioner drilled and completed the
above-described wells, the lands upon which they were located

were deslignated by the Commission as being within the North

Indian Basin-Morrow Gas Pool; however, by Order No. R-3758§



effective June 1, 1969, the said lands and the Petitioner's
above~described wells were redesignated by the Commission as
veing within the Indian Basin-MorrO¥ Gas Pool,

3. The drilling and completion of additional wells in
the MorroW formation since the time the Petitioner's above-
described lands and wells were redesignated in the Indian
Basin-Morrow Gas Pool has provided information which estab-
lishes that the Petitioner's said wells are completed in a
source of supply separate and distinet from the source of
3upply for all other wells in the Indian Basin-Morrow Gas Pool °

L, By reason of being administered and prorated under
the speclal rules and regulations applicable to the Indian
Basin-Morrow Gas Pool, the production from the Petitioner's
said wells has been restricted and a pressure imbalance has
been created which has caused, 1s causing and, unless this
Petition is granted, will continue to cause migration of gas
from beneath the Petitloner's lands, thereby causing waste
and violating the Petitioner's correlative rights. In addition,
the pressure differential that exlsts between the Petitioner's
said wells and wells to the South thereof 1s causing water
encroachment into those wells and lands, including the State of
Jdew Mexico as the owner of a royalty interest thereiln,

5. On May 1, 1972, Petitioner applied to the Commission
for an order establishing Sections 4 and 5, Township 21 South,
Range 24 East, Eddy County, New Mexico, as a separate gas pool
for production from the Morrow formation and deleting the said
acreage from the Indian Basin-Morrow Gas Pool. By such applica-
tion, the Petitioner sought to remove his sald acreage from

administration and proration under the special rules and



regulations applicable to the Indian Basin-Morrow Gas Pool and
thereby be enabled to produce his said wells in such a manner
as to prevent the migration of gas from beneath his lands and
the encroachment of water into the wells lying South thereof.
Hearing was held upon the sald application on June 7, 1972,
before Danliel S, Nutter, an Examiner appointed by the Commis-
slon, and on September 27, 1972, the Commission entered its
Order NO., R-4409 denying the application. On October 24, 1972,
Petitioner applied to the Commission for hearing de novo upon
his original application; hearing de novo was held before the
Commission on Hovember 21, 1972, and on December 6, 1972, the
Commission entered its Order No. R-4U409-A again denying the
application. On December 22, 1972, Petitioner made Application
for Rehearing to the Commission with respect to its Order No.
4409-A, and, the Commission having falled to act thereon within
ten days after filing, the Application for Rehearing is deemed
to have been refused, pursuant to §65-3-22A, N.M.S.A., 1953.

6. This matter was then reviewed by this Court as its
Cause No. 28482 and an Order entered by The District Court of
Eddy County, granting summary Jjudgment in favor of the 01l
Conmervation Ccmmission of the State of New Mexico, which
summary Jjudgment was entered November 29, 1973. Whereupon,
an appeal was taken to the Supreme Court of the State of New
Mexico, and the matter has been reviewed by that Court and its
Mandate directed the Commission to make new findings of fact
based upon the record before . The new findings have been
made, as appear in the Order R-4409-B, entered May 22, 1975,
and new findings made under 90. of said order, and that your
Petitioner belleves the Order to be erroneous and invalid for

the following reasons:



A. Finding No. U4 of sald Order is not supported by
substantlal evidence. To the contrary, the evidence establishes
that tne Morrow formation underlying Sections 4 and 5 is
effectively separated by a water-filled structural trough from
the remainder of the Indian Basin-Morrow Gas Pool.

B, Findings 6, 7 and 8 are without support in the
evidence, and to the contrary, the evidence clearly shows that
no communication exists between the North Portion of the Indian
Basin-Morrow Gas Pool and the Southern designated portion of
the Indlan Basin-Morrow Gas Pool, and that the two pools are
separate and distinet sources of supply.

C. PFinding No. 18 is without support in the evidence
and 1s contrary to the evidence that withdrawals from the
Northern portion of the Indian Basin-Morrow Gas Pool would have
no effect on the operators in the Southern part, and in addition
would be beneficlal to the operators in the Southern portion of
the Pool in that additional production from the Northern portion
would prevent the watering-out of wells to the South.

D. Findings No. 23, 24, 25, 26, 29 and 30 are without
support in the evidence and contrary to the evidence, which
shows that additional facllitles for the transportation of
natural gas are available and that the market demand 1s such
that any additional production from the Fasken wells in question
could be purchased and transported.

E. The Order 1s erroneous, invalid and void, in that
the effect of the Order would be to cause waste and to violate
the correlative rights of the Petitloner and other mineral
interest owners, contrary to the dutles imposed upon the
Commission by the Laws of the State of New Mexico.

7. This Petition for review 1s brought pursuant to §65-3-

22B, N.M.S.A., 1953. Copies of Commission Order No. R-4409-B



are attached. An Application for Rehearing 1s not attached
in that the Mandate of the Supreme Court instructed the
Commission to enter new findings based upon the presently-
existing record. A copy of the Mandate of the Supreme Court

is attached hereto,

WHEREFORE, Petitloner asks that the Court review Commission
Order No. R-4409-B and the evidence upon which the Commission
purported to base such Order, and that the Court enter a Judg-

ment declaring the Order invallid, and vacating the same.

MONTGOMERY, FEDERICI, ANDREWS, HANNAHS
& BUELL

By

Attorneys for Petlitioner
Post Office Box 2307

Santa Fe, New Mexico 87501
(Telephone [505] 982-3875)
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Bi\ RE THE OIL CONSERVATION é ATSSION
OF THE STATE OF NEW MEXICO

IN THE MATTER OF THE HEARING
CALLED BY THE OIL CONSERVATION
COMMISSION OF NEW MEXICO FOR
THE PURPOSE OF CONSIDERING:

CASE NO. 4733
Order No, R-4409-B

APPLICATION OF DAVID FASKEN FOR
POOL CONTRACTION AND CREATION
OF A NEW GAS POOL EDDY COUNTY,
NEW MEXICO.

ORDER OF THE COMMISSION

BY THE COMMISSION:

This cause came on for hearing de novo at 9 a.m. on
November 21, 1972, at Santa Fe, New Mexico, before the 0il
Conservation Commission of New Mexico, hereinafter referred

to as the "Commission."

NOW, on this 22nd day of May, 1975, the Commission, a
guorum being present, having considered the testimony presented
and the exhibits received at said hearing, and being fully
advised in the premises,

FINDS:

(A) That due public notice having been given as required
by law, the Commission has jurisdiction of this cause and the
subject matter thereof.

(B) That after an examiner hearing, Commission Order No.
R-4409, dated September 27, 1972, was entered in Case No. 4733
denying the application of David Fasken for the contraction of
the Indian Basin-Moxrrow Gas Pool by the deletion therefrom of
all of Sections 4 and 5, Township 21 South, Range 24 East, NMPM,
Eddy County, New Mexico, and the creation of a new non-prorated
gas pool comprising said lands.

(C) That David Fasken requested and was granted a de novo
hearing before the Commission on his application in Case No, 4733.

(D) That the application of David Fasken was again denied
by the Commission on December 6, 1972.

(E) That Fasken filed an Application for Rehearing of the
decision in Case 4733 on December 22, 1972,

(F) That the Commission took no action on the Aopllcatlon
for Rehearlng thereby denying it.




(G) That David Fasken appz=aled this decision of the
Cominigsion to the Distvict Court of Eddy County.
(1) That the Comnmission moved for Summary Judgment

(I} That or November 29, 1973, the Commission's Motion
for Summary Judgment was granted by the District Court.

id Fasken appea lcd this decision to the Supreme
i ar,

(K) "That the Supreme Court reversed the District Court
and remandad the cause back to the Commission on February 28,
1975.

(L) That in reaching its decision, the Supreme Court
stated it did not want for theories in this case but that the
problem with the theories advanced by counsel was that they
were not bolstered by the expertise of the Commission.

(1) That in reversing the District Court, the Supreme
Court found that sufficient findings to disclose the reasoning
of the Commission were lacking and reversal was thereby reguired.

(N) That the case was "...remanded to the Commission for
the making of additional findings of fact based upon the record
as it presently exists, and the entry of new orders.”

(0) That pursuant to this decision of the New Mexico
eme Court and upon further review of the record the Commission

l‘hU'l

d

(1) That the Commission is empowered by Sub-
section (12) of Section 65-3-11 NMSA, 1953 Comp.,
as amended, "To determine the limits of any pool or
pools producing crude petroleum oil or natural gas
or both, and from time to time to redetermine such
limits;"

(2 That on June 1, 1969, the Commission entered
Order No. R-3753 which pursuant to its statutory
powers abolishad the North Indian Hills-Morrow Gas Pcol
ard extended the Indian Basin-Morrow Gas Pool to
include acreage formerly included in said North Indian
Hills-Morrow Gas Pool because the Commission concluded
that this area comprised a single source of supply.

(3) That Fasken contends that the Indian Basin-
orrow Gas Pool is divided into two separate pools by a-
a

{(4) That the evidence used to support the water
trough concep: was shown to be incomplete, misleading,
and probably inaccurate '

PRI A I N LR ST

R N L

St S pAte

PR e

eiin e AN

Lty gy




-3
Case
Orderxr

No. 4733 (
No. R-4409-B

(5) That the evidence showed that the withdrawal
of gas from a well in the north part of the Indian
Basin-lMorrow Gas Pool affects the pressure and gas
migration in the south part of the pool and that the
withdrawal of gas in the south part of the pool affects
pressure and gas migration in the north part of this
pcol. '

(6) That communication therefore exists through-
out the pool. :

{(7) That communication throughout a reservoir
is one 0f the means used to determine that a pool con-
stitutes a single source of gas supply.

(8) That the Indian Basin-Morrow Gas Pool con-
stitutes a single source of gas supply.

(9) That the Commission is empowered by Section
65-3-10 NMSA, 1953 Comp., as amended, to prevent waste
and protect correlative rights.

(10) That Fasken is seeking with this application
higher rates of production from each of his wells in

the northern portion of the Indian Basin-Morrow Gas Pool,

(11) That the wells in the northern portion of
the pool could produce at higher rates if they were
removed from said pool and their production, thereby,
no longer prorated in accordance with the allowables
set for the Indian Basin-Morrow Gas Pool.

(12) That the allocation of allowables in the
Indian Basin-Morrow Gas Pool is on a straight acreage
basis.

(L3) That because of variations in the United
States Public Lands Surveys, more acreage 1s dedicated
to each of Fasken's wells in the northern portion of
the pool than is dedicated to other wells in the pool,
and he therefore receives larger allowables for his
two wells and is authorized to produce considerably
more from each of these wells than are other operators
in the pool.

(14) That ten wells produce from the Indian
Basin-Morrow Gas Pool. '

(15) That the two Fasken wells in the northexrn
portion of said pool constitute 20 percent of the
wells producing from the pool.

e
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3z in the north
0 percent of the

fasken has an opportunity equal to
oducers in the pool to produce his
b e share of gas from said pool.

of David
of a new

18) That granting the application
pool contraction and creation
non-proratad gas pool would increase the amount

of gas Fasken could withdraw, giving him an advan-
tage over the other operators producing from this
single source of supply thereby impairing their
correlative rights.

(19) That granting the application of David
Fasken would have the same affect as de-~prorating
the northern portion of the Indian Basin-Morrow
Gas Pool but not de-prorating the remainder of the
pool and would authorize greater rates of production
for the Fasken wells in the north part of the pool
than for other wells in the pool.

(20) That granting the application of David
Fasken would authorize production practices which
would impair the correlative rights of other mineral
interest owners and, therefore, is contrary to the
duties of the Commission as set out in Section
65-3-10 NMSA, 1953 Comp., as amended.

(21) That in order to protect correlative
rights, the application should be denied.

(22) That Section 65-3-3 E NMSA, 1953 Comp., as
amended, definss waste as follows:

"The pnroduction in this state of naturxal gas
from any gas well or wells, or from any gas
yool in excess of the reasonable market demand

rom such source for natural gas of the type
prouucgd or in excess of the capacity of gas
transportation facilities for such type of
natural gas ...." {Emphasis added)

(23) That Fasken's witness testified that the entire
pool has a greater capacity to produce gas than the
producers in said pool are able to sell to the pipeline.

4)  That this limited ability to sell gas from
1 may bz termed a "restricted demand."
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(25) That this restricted demand for gas fron
the pool must logically be concluded to result from
either:

{(2) a limited demand for gas from the pool
because of market conditions; or

(b) a limited demand for gas from the pool
because of limited physical facilities
to handle and transport the gas.

(26) That this restricted demand may be considered
the "reasonable market demand" for gas from the pool.

(27) That production of gas from the pool in excess
of the reasonable market demand imposed by either of
the conditions described in Finding No. (24) above
would cause waste. (See Finding No. (21) above.)

(28) That the other producers in the pool are
entitled to produce their just and eguitable share of
the gas in the pool and to be permitted their just and
equitable share of the reasonable market demand for
gas from the pool.

(29) That granting the application of Fasken for
pool contraction and creation of a new non-prorated
gas pool would authorize production from his two wells
in the northern portion of the pool in excess of his
share of the reasonable market demand for gas from the
pool and would by definition (Section 65-3-3 E NMSA
1953 Comp.) cause waste,

(30) That in orxrder to prevent waste, the applicaticn
should be denied.

IT IS THEREFORE ORDERED:

(1) That the application of David Fasken for pool contrac-
tion and creation of a new non-prorated gas pool be and the
same 1s hereby denied.

(2) That jurisdiction of this cause is retained for the
entry of such further orders as the Commission may deem
necessary.
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D B at Santa Ye, New llexico, on the day and vear herein-

STATE OF NIW MEXICO

OIL b(i’;RVDTIOH COMMISSION
/z/ // ,»>
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TN THE SUPREME COURT OF THE STATE OF NEW MEXICO
MANDATE “UUNO. 9958

THE STATE OF NEW MEXICO TO THE DISTRICT COURT Sit{:.i'ng within
and for the County of Eddy, GREETING:

WHEREAS, in a certain cause lately pending before you,
numbered 28482 on your Civil Docket, wherein David Fasken was
Petitioner and 0il Conservation Commission of the State of New
Mexico was Respondent, by your consideration in that behalf judg-
rnent was entered against said Petitioner; and

WHEREAS, gaid cause and judgment were afterwards brought intce
our Supreme Court for review by Petitioner by appeal, whereupon
such proceedings were had that on February 28, 1975, an opinion
was handed down and the judgment of said Supreme Court was entered
reversing vour judgment aforesaid, and rermanding said cause to ycu

NOW, THEREFORE, this cause is hereby remanded to you with
directions to the.district court to remand to the Commission for
the making of additional findings of fact based upon the record
as it presently exists, and the entry of new orders.

| WITNESS, The Honorable John B. HcManus, Jr
Chief Justice of the Suprems Court
of the State of New lexico, and

the seal of said Ccurt this 21lst
day of March, 1975.

/2\4_,4 )k,‘c/ca‘ @4/1( yad

Clerk of the 3upreme Court
of the State of New Mexico
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BEFORETHE OIL CONSERVATION COMMISSIOHN
OF THE STATL OF NEW MEXICO

. IN TidZ MATTER OF THZ APPLICATION
OF DAVID FASK=ZEN FOR POOL COHTRAC-
- TION AND CREATION Or A NEW GAS
. POOL, EDDY COUNTY, NEW MzXICO. CASE NO. 4733

APPLICATION FOR REHEARING

COMES NOW DAVID PFASKEN, and makes application to the New
5 Mexico 011 Conservation Commission for rehearing in respect to
giall matters determined by Order No. R-4409-B entered by this
%?Commission in this case on May 22, 1975, and in support thereof,
}éstates:
1. Petitioner is the assignee of o0il and gas leases
? covering all of Sections 4 and 5, Township 21 South, Range 24
! East, Eddy County, New Mexico, and is the owner and operator
: of the following described wells which are completed in the
? Morrow formation and which presently are designated by the
i Respondent Commission as being within the Indian Basin-Morrow
Gas Pool:

David Fasken Ross Federal Well No. i, located

1980 feet from the South line and 1980 feet from

the West line of Section 4, Township 21 South,

Range 24 East, Eddy County, New Mexico.

David Fasken Shell Federal Well No. 1, located

1980 feet from the South line and 1980 feet from

the VWest line of Section 5, Township 21 South,

Range 24 East, Eddy County, New lMexico.

2. At the time Petitioner drilled and completed the
above-described wells, the lands upon which they were located
- were designated by the Commission as being within the North
; Indian Basin-Morrow Gas Pool; however, by Order No. R-3758
effective June 1, 1969, the said lands and the Petitioner's

above-described wells were redesignated by the Commission as

being within the Indian Basin-Morrow Gas Pool.




3. The drilling and completion of additional wells in

*" the lorrow formation since the time the Petitioner's above-

described lands and wells were redesignated in the Indian Basin-
iiorrow Gas Pool has provided information which establishes that

the Petitioner's said wells are completed in a source of supply

- separate and distinct from the source of supply for all other

wells in the Indian Basin-Morrow Gas Pool.

4, By reason of being administered and prorated under
the special rules and regulations applicable to the Indian
Basin-liorrow Gas Pool, the production from the Petitioner's
said wells has been festricted and a pressure imbalance has been
created which has caused, is causing and, unless this Petition
is granted, will continue to cause migration of gas from
beneath the Petitioner's lands, thereby causing waste and
violating the Petitioner's correlative rights. In addition,

the pressure differential that exists between the Petitioner's

i sald wells and wells to the South thereof is causing water

encroacnhment into those wells and lands, including the State of
Hlew Mexico as the owner of a royalty interest therein.
5. On May 1, 1972, Petitioner applied to the Commission

for an order establishing Sections 4 and 5, Township 21 South,

: Range 24 East, Eddy County, New Mexico, as a separate gas pool

for production from the Morrow formation and deleting the said

acreage from the Indian Basin-Morrow Gas Pool. By such Applica-

. tion, the Petitioner sought to remove his said acreage from

administration and proration under the special rules and

regulations applicable to the Indian Basin-Morrow Gas Pool and

- thereby be enabled to produce his sald wells in such a manner

ﬂ as to prevent the migration of gas from beneath his lands and

~ the encroachment of water into the wells lying South thereof.




:Hearing was held upon the said Application on June 7, 1972,

T

" hefor

H
)

Daniel S. Nutter, an examiner appointed by the Commission

. and on September 27, 1972, the Commission entered its Order No.

R-4409 denying the application. On October 24, 1972, Petitioner
applied to the Commission for hearing de novo upon his origlnal

Application; hearing de novo was held before the Commission on

* Hovember 21, 1972, and on December 6, 1972, the Commission

entered its order No. R-4409-A again denying the Application.
On December 22, 1972, Petitioner made Application for Rehearing
to the Commission with respect to its Order No. U4409-A, and the
Commission having failed to act thereon within ten days after
filing, the Application for Rehearing is deemed to have been
refused, pursuant to §65-3-22A, N.M.S.A., 1953.

6. After the entry of Order No. R-4409-A, this matter was

reviewed by the District Court of Eddy County, as Cause No. 28482

on that Court's Docket, énd from anadverse decision to your
Applicant, the matter then was appealed to the Supreme Court of
the State of New Mexico. Mandate of the Supreme Court has been
issued, directing this Commission to make additional findings
based upon the record as it presently exists in those additional

findings, which have been made in §0. of the above-referred to

. Order. Applicant is adversely affected by those findings and

the entry of the Order, and believes it to be erroneous and
invalid for the following reasons:

A. Findings 4, 5, 6, 7 and 8 are not supported by

substantial evidence and are contrary to the evidence that exists |

and appears in the record. The uncontradicted evidence shows thaﬁ

the borrow formation underlying Sections 4 and 5 is effectively

separated by waterfill structural troughs from the Morrow forma-

tion underlying the remainder of the Indian Basin-Morrow Gas Pool

|
|
i
!



B. TFinding No. 18 is not supported by substantial ;
evidence and 1s again contrary to the uncontradicted testimony E

|
as appearing in the record.

C. Findings 23, 24, 25 and 26 are not supported by
suostantial evidence and indeed are contrary to the evidence ‘
that there is the necessary facilities, demand and market
avallable for any gas that would be produced.

; D. Findings 29 and 30 are not supported by substan-
; tial evidence and are contrary to the evidence as appears in

i

fthe record.

E. The saild Order is erroneous, invalid and void in
that the effect of said order will be to cause waste and violate
correlative rignts of the Applicant and of other mineral interest

owners, contrary to the duties imposed upon the Commission by the

laws of the State of New Mexico.

WHEREFORE, the Commission should enter its order granting
this Application for Rehearing, superseding Order No. R-4409-B,

; and establishing Sections 4 and 5 of Township 21 South, Range 24

* East, Eddy County, New Mexico, as a separate gas pool for pro-
P 5 5 & I

¢ duction from the Morrow formation.

MONTGOMERY, FEDERICI, ANDREWS,
HANNAHS & BUELL

Attorneys for{ Apgplicant i
Post Office B 2307 i
Santa Fe, New IMexico 87501 {
(Telephone [505] 982-3875) !

1

|

CERTIFIED, tnat I mailed a true and correct copy of the :
foregoing Application for Rehearing to: Jack Cooley, Esq.,

Petroleum Center Building, Farmington, Wew lMexico 87401, this

11lth day of June, 1975.

/2&¢¢o¢¢4/1/ <;Z%;gcxié}/ ?

Attorney for Apbiicant |



