
O I L C O N S E R V A T I O N C O M M I S S I O N 
P. O. BOX 2088 

S A N T A F E , N E W M E X I C O 87501 

December 16, 1976 

Eddy County District 
Court Clark 

P. 0. Box 98 
Carlsbad, New Mexico 88220 

Rej Fasken v. Hew Mexico Oil 
Conservation Commission 
Causes 30555 and 30556 

Dear Madam: 

I am submitting the enclosed Entries of Appearance 
for filing in the above-captioned causes. 

Thank you for your assistance. 

Very truly yours, 

LYNN TESCHENDORF 
General Counsel 

LT/dr 
enc. 



OIL CONSERVATION COMMISSION 
P. O. BOX 2 0 8 8 

SANTA F E , NEW MEXICO 87SOI 

October 21, 1976 

Eddy Covinty District Court 
Clerk 

P. 0. Box 98 
Carlsbad, Mew Mexico 88220 

Ret Fasken v. New Mexico Oil 
Conservation Causes 
Nos. 30665, 30666 

Dear Madam: 

I am submitting the enclosed Entries of Appearance 

for f i l i n g in the above-captioned causes. 

Thank you for your assistance. 

Very truly yours. 

LYNN TESCHENDORF 
General Counsel 

LT/dr 
enc. 
cc: Sumner Buell 



J . O. S E T H ( 1 3 3 3 - 1 9 S 3 ) 

A . K . M O N T G O M E R Y 

V / M . Ft;nR:aici 
F R A N K A N D R E W S 

T R E D C. H A N N A H S 

S U H S E S G . B U E L L 

S Z T H D . M O N T G O M E R Y 

F R A N K A N D R E W S I I I 

O W E N 1-1. L O P E Z 

J E F F R E Y R. B R A N N E N 

J O H N BiSNNETT P O U N D 

GA!>Y ??. K I L P A T R I C 

MONTGOMERY, FEDERICI , ANDREWS, H A N N A H S 8: B U E L I -
ATTORNEYS A N D COUNSELORS AT L A W 

3 3 0 EAST P A L A C E A V E N U H 

SANTA FE, NEW MEXICO 8 7 5 0 1 POST O F F I C E BOX Z 3 0 7 

A R E A C O D E 5 0 5 -

T E L E P H O N E 9 S 2 - 3 3 7 S 

July 18, 1975 

Mrs. Frances M. Wilcox, Clerk 
F i f t h J u d i c i a l D i s t r i c t Court 
County of Eddy 
Eddy Conty Courthouse 
Carlsbad, New Mexico 83220 

Re: Fasken v. O i l Conservation Commission, 
No. 30665- and Fasken v. O i l Conserva­
t i o n Commission, No. 3O6S0; Eddy County 
D i s t r i c t Court, New Mexico 

Dear Mrs. Wilcox: 

We are submit t ing the enclosed Notices o f Appeal 

f o r f i l i n g i n the above-referenced causes. 

Your3 t r u l y , 

SG3/vt 
Enclosures 
#5036-72-5 

XJC: William F. Carr, Esq. 
Special Assistant Attorney General 
State of New Mexico 
Post Office Box 2038 
Santa Fe, New Mexico 87501 
(with enclosures) 



J . O. S E T H ( 1 8 8 3 - 1 9 6 3 ) MONTGO. „RY, FEDERICI , A N D R E W S , H A N . ,HS & B U E L L 
A . K . M O N T G O M E R Y 

W M , F E D E R I C I 

F R A N K A N D R E W S 

F R E D C . H A N N A H S 

S U M N E R G . B U E L L . 

S E T H D . M O N T G O M E R Y 

F R A N K A N D R E W S I I I 

O W E N M . L O P E Z 

ATTORNEYS A N D COUNSELORS AT L A W 

SANTA FE, NEW MEXICO 8 7 5 0 1 

3 3 0 E A S T P A L A C E A V E N U E 

POST O F F I C E B O X 2 3 0 7 

A R E A C O D E 5 0 S 

T E L E P H O N E 9 8 2 - 3 3 7 5 

J E F F R E Y R. B S A N N E N 

J O H N B E N N E T T P O U N D 

G A R Y R. K I L P A T R I C 

•July 17, 1975 

\ 

Frances M. Wilcox, Clerk 
F i f t h Judicial D i s t r i c t Court 
County of Eddy 
Eddy County Courthouse 
Carl3bad, Hew Mexico 83220 

Re: David Fasken v. Oil Conservation Commission 
of the State of New Mexico 

Dear Madam: 

We are enclosing f o r f i l i n g two s u i t s , each I n the 
above s t y l e d matter , by P e t i t i o n f o r review. 

Also enclosed Is our check f o r $40.00 to cover the 
co3t o f the f i l i n g fees . 

Please advise by re tu rn ing the enclosed copy o f t h i s 
l e t t e r , aa to when the su i t s were f i l e d . 

oc: Will iara P. Carr, Esq. 
Special Assistant Attorney General 
State o f New Mexico 
Post O f f i c e Box 2088 
Santa Fe, New Mexico 87501 

Yours very t r u l y , 

SG3/vt 
Enclosujre^ 
#5086-75-'"' 



J. O. SETH (1883-1963) 

A. K. M O N T G O M E R Y 

W M . F E D E R I C I 

FRANK ANDREWS 
FRED C. H A N N A H S 

S U M N E R G. BUELL . 

SETH D. M O N T G O M E R Y 

F R A N K A N D R E W S I I I 

O W E N M. LOPEZ 

J E F F R E Y R. B R A N N E N 

J O H N B E N N E T T P O U N D 

GARY R. K I L P A T R I C 

MONTGOMERY, F E D E R I C I , ANDREWS, HANNAHS & B U E L L 
A T T O R N E Y S A N D C O U N S E L O R S A T L A W 

350 EAST PALACE AVENUE 

S A N T A F E , N E W M E X I C O 8 7 5 0 1 POST OFFICE BOX 2307 
AREA CODE SOS 

TELEPHONE 9S2-387S 

June 11, 1975 

Prances M. Wilcox, Clerk 
Fifth Judicial District Court 
County of Eddy 
Eddy County Courthouse 
Carlsbad, New Mexico 88220 

Re: Fasken v. 0. C. C., Causes Mo. 3G555 *~-* 
and 30556 

Dear iMadam: 

We are enclosing two Notices of Appeal in the above -
referenced causes for filing, addressed to The Oil 
Conservation Commission of the State of New Mexico, 
Respondent therein. 

SGS/vt 
Enclosures 

^pC: Oil Conservation Commission 
of The State of New Mexico 

Post Office Box 2088 
Santa Fe, New Mexico 87501 

(with enclosures) o 
o 
p 
Y 



.1 O. S E T H ( 1 8 3 3 - 1 3 6 3 ) 

A . K. M O N T G O M E R Y 

W M . F E D E R I C I 

F R A N K A N D R E W S 

FRED C. H A N N A H S 

S U M N E R G. B U E L L 

S E T H D. M O N T G O M E R Y 

F R A N K A N D R E W S H I 

O W E N M . LOPEZ 

J E F F R E Y R. B R A N N E N 

J O H N B E N N E T T P O U N D 

G A R Y R. K I L P A T R I C 

MONTGOMERY, F E D E R I C I , A N D R E W S , HANNAHS & B U E L L 
ATTORNEYS A N D COUNSELORS AT L A W 

3 5 0 EAST P A L A C E A V E N U E 

SANTA FE, NEW MEXICO 8 7 ^ 0 1 

June 10, 1975 

POST O F F I C E BOX 2 3 0 7 

; A R E A C O D E 5 0 5 
W r - t t™ * i i * X 

• i » L » f, W T E L E P H O N E 9 3 2 - 3 8 7 3 

VIA CERTIPISD MAIL 
RETURN RECEIPT REQUESTED 

Prances M. Wilcox, Clerk 
F i f t h J u d i c i a l D i s t r i c t Court 
County of Eddy 
Eddy County Courthouse 
Carlsbad, New Mexico 88220 

Re: David Fasken v. O i l Conservation Commission 
of The State Of New Mexico 

Dear Madam: 

Enclosed f o r f i l i n g please f i n d two Petitions f o r Review 
from two O i l Conservation .Commission 0rder3. This matter 
was previously before the D i s t r i c t Court I n Cause Numbers 
28482 and 28M83, and were consolidated at that time. 

I f you f i n d i t convenient t o consolidate these two Peti t i o n s 
I n one case, i t would be p e r f e c t l y agreeable w i t h me. 
Enclosed please f i n d our check f o r $5o.QO f o r the f i l i n g fee. 

Very t r u l y yours, 

SGB/vt 
Enclosures 

17 
ca: (with enclosures) 

William F. Carr, Esq. 
Special Assistant Attorney General 
State of New Mexico 
237 Don Caspar Avenue 
Santa Fe, New Mexico 87501 

o 
o 
p 
Y 







STATE OF NEW MEXICO COUNTY OF EDDY 

IN TEE DISTRICT COURT 

DAVID FASKE.ll, 

-vs-

Petitioner, 

OIL CONSERVATION!COMMISSION 
OF SEW MEXICO, 

Respondent. 

Uo. 30555 

This matter having come before tha Court, and the Court 

having noted the :signatures of counsel hereon, 

IT IS HERUEY ORDFRED that t h i s matter be and the same i s 

hereby dismissed* 

/ 77 DISTRICT JUDGE 

SUI-.HITT^D •, 

J A S P E R & B U E L L 

~ Sumner G. B u | j l , Attorney for 
David Fasken 

TOIIEY ANAYA 
Attorney General 

Lynn i t'Suiiui'iuCfi 

LyTTn TeschendoJjv|> A s s i s t a n t 
A t to rney General , f o r 

O i l Conservat ion Commission 
o f Mew 14exlco 



STATE OF MEW I1EKICO COUNTY OF EDDY 

IN THE DISTRICT COURT 

DAVID FASKEN, 

P e t i t i o n e r , 

-vs- No. 30556 

OIL CONSERVATION COMMISSION 
OF MEW MEXICO, 

Respondent. 

O R D E R 

This n a t t e r having come before the Court, and the Court 

having noted the signatures of counsel hereon, 

IT IS HEREBY ORDERED t h a t t h i s matter be and tha same i s 

hereby dismissed. 

SUBMITTED: 

JASPER & BUELL 

DISTRICT JUDGE 

Sumner G. B u e i l / A t t o r n e y f o r 
David Fasken 

TOITEY ANAYA 
Attorney General 

Ly.ifi Teschendorf! 
By 

Lynn Teschendorf, A s s i s t a n t 
Attorney General, f o r 

O i l Conservation Commission 
of Hew Mexioo 



STATE OF NEW MEXICO COUNTY OF EDDY 

IN THE DISTRICT COURT 

DAVID FASKEN, 

P e t i t i o n e r , 

-vs- No. 3 06 65 

OIL CONSERVATION1 COMMISSION 
OF NEW MEXICO, 

Respondent. 

O R D E R 

This matter having come before the Court, and the Court 

having noted the signatures of counsel hereon,. 

IT IS HEREBY ORDERED t h a t t h i s matter be and the same i s 

hereby dismissed. 

DISTRICT JUDGE 

SUBMITTED: 

JASPER a BUELL 

Sumner G. BueljL/^Attorney f o r 
David Fasken 

TONEY ANAYA 
Attorney General 

By 
Lynn Teschendorf, A s s i s t a n t 

Attorney General, f o r 
O i l Conservation Commission 

of New Mexico 



STATE OF NEW MEXICO COUNTY OF EDDY 

IM TEE DISTRICT COURT 

DAVID FASKEN, 

P e t i t i o n e r , 

-vs- No. 30666 

OIL CONSERVATION COMMISSION 
OF NEW MEXICO, 

Respondent. 

0 R D E R 

This matter havinc come before the Court, and the Court 

having noted the signatures of counsel hereon, 

IT IS HEREBY ORDERED t h a t t h i s matter be and the same i s 

here by d i smis £ ed. 

SUBMITTED: 

David Fasken 

TONEY ANAYA 
Attorney General 

Lynn Teschendorf. 

Lynn Teschendorf, A s s i s t a n t 
Attorney General, f o r 

O i l Conservation Commission 
of New Mexico 



STATE OF NEW MEXICO COUNTY OF EDDY 

IN THE DISTRICT COURT 

DAVID FASKEN, 

Pet i t i o n e r , 

vs. 

OIL CONSERVATION COMMISSION 
OF THE STATE OF NEW MEXICO, 

Respondent. 

No. 30556 

ENTRY OF APPEARANCE 

Comes now the undersigned attorney and hereby enters her 

appearance on behalf of Defendant New Mexico O i l Conservation 

Commission. 

TONEY ANAYA 
Attorney General 

3y 
LYNN TESCHENDORF 
Assistant Attorney General 
New Mexico O i l Conservation Commission 
P. O. Box 2088 
Santa Fe, New Mexico 87501 



STATE OF NEW MEXICO COUNTY OF EDDY 

IN THE DISTRICT COURT 

DAVID FASKEN, 

Pe t i t i o n e r , 

vs. 

OIL CONSERVATION COMMISSION 
OF THE STATE OF NEW MEXICO, 

Respondent. 

No. 30556 

ENTRY OF APPEARANCE 

Comes now tiie undersigned attorney and hereby enters her 

appearance on behalf of Defendant New Mexico O i l Conservation 

Commission. 

TONEY ANAYA 
Attorney General 

Lynn Teschendorf 

LYNN TESCHENDORF 
Assistant Attorney General 
New Mexico O i l Conservation Commission 
P. O. Box 2008 
Santa Fe, New Mexico 87501 



STATE OF NEW MEXICO COUNTY OF EDDY 

IN THE DISTRICT COURT 

NO. 30555 

DAVID FASKEN, 

Pe t i t i o n e r , 

vs. 

OIL CONSERVATION COMMISSION 
OF THE STATE OF NEW MEXICO, 

Respondent. 

ENTRY OF APPEARANCE 

Comes now the undersigned attorney and hereby enters her 

appearance on behalf of Defendant New Mexico O i l Conservation 

Commission. 

TONEY ANAYA 
Attorney General 

BY. 
LYNN TESCHENDORF 
Assistant Attorney General 
New Mexico O i l Conservation Commission 
P. O. Box 2088 
Santa Fe, New Mexico 87501 



STATE OF NEW MEXICO COUNTY OF EilDY 

IN THE DISTRICT COURT 

DAVID FASKEN, ) 
) 

P e t i t i o n e r , ) 
) 

vs. ) No. 30555 
) 

OIL CONSERVATION COMMISSION ) 
OF THE STATE OF HEW MEXICO, ) 

) 
Respondent. ) 

ENTRY OF APPEARANCE 

Comes now the undersigned attorney and hereby enters her 

appearance on behalf of Defendant New Mexico O i l Conservation 

Commission. 

TONEY AI-iAYA 
Attorney General 

iyiif; NsNoiic';;' 
By_ LYNN TESCHENDORF 

Assistant Attorney General 
New Mexico O i l Conservation Commission 
P. O. Box 2088 
Santa Fe, New Mexico 87501 



STATE OF NEW MEXICO COUNTY OF EDDY 

IN THE DISTRICT COURT 

DAVID FASKEN, 

P e t i t i o n e r , 

V3 . Cause No. 30665 

OIL CONSERVATION COMMISSION 
OF THE STATE OF NEW MEXICO, 

Respondent. 

ENTRY OF APPEARANCE 

Cones now the undersigned a t t o r n e y and hereby enters her 

appearance on behal f of Defendant New Mexico O i l Conservation 

Commission. 

LY^N TESCHENDORF 
As s i s t a n t Attorney General 
New Mexico O i l Conservation Commission 
P. 0. Box 20 83 
Santa Fe, New Mexico 

TONEY ANAYA 
Attorney General 

By 

I hereby certify that on the 

;ounsel oi record. 



STATE OF NEW MEXICO COUNTY OF EDDY 

IN THE DISTRICT COURT 

DAVID FASKEN, 

Peti t i o n e r , 

vs. Cause No. 30666 

OIL CONSERVATION COMMISSION 
OF THE STATE OF NEW MEXICO, 

Respondent. 

ENTRY OF APPEARANCE 

Comes now the undersigned attorney and hereby enters her 

appearance on behalf of Defendant Nev; Mexico O i l Conservation 

Commission. 

LYtfN TESCHENDORF 
Assistant Attorney General 
New Mexico O i l Conservation Commission 
P. O. Box 2088 
Santa Fe, New Mexico 

TONEY ANAYA 
Attorney General 

. Zfyt. dav of . . . 
\ hereby certify that cn the 

* * 



STATE OF NEW MEXICO 

IN THE DISTRICT COURT 

DAVID FASKEN , 

Per, i t loner, 

v. 

OIL CONSERVATION COMMISSION 
OF THE STATE OF NEW MEXICO, 

Respondent. Cause No. 30665 

NOTICE OF APPEAL 

TO: OIL CONSERVATION COMMISSION OF THE STATS OF NEW MEXICO, 
Respondent 
Post Office Box 2038 
Santa Fe, Neiv Mexico 87501 

PLEASE TAKE NOTICE that on the 18th day of July, 1975, 

DAVID FASKEN, The P e t i t i o n e r i n the above-styled case, F i l e d 

a P e t i t i o n f o r Review of O i l Conservation Commission of New 

Mexico Order No,, R-444M-A, i n the D i s t r i c t Court o f Eddy 

County, New Mexico. 

DATED t h i s 18th day of July, 1975. 

MONTGOMERY, FEDERICI, ANDREWS, 
HANNAHS & BUELL 

Attorneys f o r P e t i t i o n e r 
Post Office Box 2307 
Santa Fe, Mew Mexico 87501-
Telephone [505] 932-3375 

CERTIFIED, that I mailed a true and correct copy o f the 

foregoing Notice of Appeal to above Respondent at above 

address t h i s 18th day of July, 1975. 

3y 

Attorney f o r P e t i t i o n e r 



STATE 0? NEW MSXICO COUNTY OF EDDY 

IM THE DISTEICT COUNT 

DAVID FASKEN, 

V. 

P e t i t i o n e r , 

OIL CONSERVATION COMMISSION 
OF THS STATE OF NEW MEXICO, 

Respondent. Cause No 30M£L 

NOTICE OF APPEAL 

TO: OIL CONSERVATION COMMISSION OF 
THE STATE OF NSW MEXICO, Respondent, 

Post Office Box 2088 
Santa Fe, Hew Mexico 87501 

PLEASE TAKE NOTICE that on the 18th day of Ju l y , 1975, 

David Faaken, tha Pe t i t i o n e r i n the above-styled eau3e, 

f i l e d a P e t i t i o n f o r Re view of O i l Conservation Commission 

of New Mexico Ordar Mo. B-M09-3, In the D i s t r i c t Court' of 

Eddy County, New Mexico. 

DATED t h i s l g t h day of Ju l y , 1975. 

MONTGOMERY., FEDERICI, ANDREWS, HANNAHS & BUELL 

^ 
Attorneys f o r P«"fcItione3 
Poat O f f i c e Box 2 307 

.Santa Fe, New Mexico 87501 
(Telephone [505] 932-3875) 

CERTIFIED, that I mailed a t rue and correct copy of the 

foregoing Notice of Appeal to above Respondent at above ad,!re33, 

t h l a 13th day o f Ju ly , 1975. 

A'. ctomey f o r P e t i t i o n ; 



STATE 0? MEW MEXICO COUNTY OF EDDY 

IN THE DISTRICT COURT 

DAVID FASKEN, 

Pe t i t i o n e r , 

v. 

OIL CONSERVATION COMMISSION 
OF THE STATE OF MEW MEXICO, 

Respondent. Cau3e No. 

PETITION FOR REVIEW 

Cornea now DAVID FASKEN, by his attorneys, and p e t i t i o n s 

the Court to review O i l Conservation Commission of New Mexico 

Order No. R-4444-A, and i n support of his P e t i t i o n , states: 

1. P e t i t i o n e r I s tha assignee of o i l and g;as leases 

covering a l l of Sections 4 and 5, Township 21 South, Range 24 

Ea3t, Eddy County, New Mexico, and i s the owner and operator 

of the following-described wells which are completed I n the 

Morrow formation and which presently are designated by the 

Respondent Commission as being w i t h i n the Indian Basin-Morrow 

Gas Pool: 

David Fasken Ross Federal Well No. 1, located 
1980 feet from the South l i n e and 1980 feet from the 
West l i n e of Section 4, Township 21 South, Range 24 
East, Eddy County, New Mexico. 

David Fasken Shell Federal Well No. 1, located 
1980" feet from the South l i n e and 1930 feet from 
the West l i n e of Section 5, Township 21 South, 
Range 24 East, Eddy County, New Mexico. 

2. At the time P e t i t i o n e r d r i l l e d and completed the 

above-described w e l l s , the lands upon which they were located 

were designated by the Commission as being w i t h i n the North 



! 

: Indian Basin-Morrow Gas Pool; however, by Order No. R-3758, 

\ e f f e c t i v e June 1 , 196*9, the said lands and the P e t i t i o n e r ' s 

: above-described wel ls were redesignated by the Commission as 

: being w i t h i n the Indian Basin-Morrow Ga3 Pool. 

3. The d r i l l i n g and completion o f add i t i ona l wells i n 

; the Morrow formation since the time the P e t i t i o n e r ' s above-

; described lands and well3 were redesignated to the Indian 

i Basin-Morrow Gas Pool , ha3 provided in format ion which eatab-

i: l i shes that the P e t i t i o n e r ' s said well3 are completed i n a 

| source o f supply separate and d i s t i n c t from the source o f 

j supply f o r a l l other wel ls i n the Indian Basin-Morrow Ga3 Pool . 

| k. By reason of being administered and prorated under 

i the specia l rules and regulat ions appl icable to the Indian Basin-

; Morrow Gas Pool , the production from the P e t i t i o n e r ' s said wel l s 
ij 
i! has been r e s t r i c t e d and a pressure imbalance has been created 
j: 

j which has caused, is causing and, unless this Petition i s 

i granted, w i l l continue to cause migration of gas from beneath 

\ the Petitioner's lands, thereby causing waste and violating the 

; Petitioner's correlative r i g h t s . In addition, the pressure 

, d i f f e r e n t i a l that exists between the Petitioner's said well3 

: and wells to the South thereof is causing water encroachment 

!' into those wells, thereby causing waste and impairing the 

I: 
i correlative rights of the various owners of interest i n those 
jwells and land3, including the State of New Mexioo as the 
i 

! ~ -* 

: owner of a royalty interest therein., 

• 5. On October 25, 1972, Petitioner applied to the Commission 

• for an order exempting i t s said wells from prorationing, or 

in the alternative, for the assignment of special allowables 

to the said well3 i n order to avoid aggravation of the pressure 

! d i f f e r e n t i a l that existed, and continues to exist, between the 
i 

!Petitioner's said wells and the wells, located South thereof 
j! • 
i: 
r -
i 



: thereof i n the Indian Basin-Morrow Gas Fool . Hearing on t h i s 

[ app l i ca t ion wa3 held before the Commission on November 2 1 , 

1973, and on December 6, 1972, the Commission entered i t s 

i Order No. R-4444 denying the a p p l i c a t i o n . On D-3 camber 22 , 1972, 

: P e t i t i o n e r made Appl ica t ion f o r Rehearing t o the Commission w i t h 

; respect to i t s Order No.' R-4409-A, and the Commission having 

| f a i l e d to act thereon w i t h i n ten days a f t e r f i l i n g , the 
i : 

; Application f o r Rehearing i s deemed to have been refused, 

L pursuant t o §65-3-22A, NMSA, 1953. 

'• 6. P e t i t i o n e r i s adversely affected by the Commission 

j: Order No. R-4444A, and believes said Order t o be erroneous and 

i n v a l i d . This matter was previously before t h i s Court i n 

;: Cause No. 23483 f o r review of a previous order entered by 

i t h i s Commission. Upon motion f o r summary judgment, the matter 

•was decided adversely to your P e t i t i o n e r , and a Judgment 

ientered on A p r i l 13, 1973. Whereupon, an apoeal was taken t o 
i. 

1 the Supreme Court of the State of New Mexico, and a decision 

: wa3 rendered, reversing the previous decision of t h i s Court, 

j and remanding the case to the Commission to enter new findings 

;upon the record presently e x i s t i n g before i t . A new order was 
j' 

j.entered as d i rec ted by the Supreme Court, and new f ind ings were 
1' 

made under IM thereof, and your P e t i t i o n e r feels that the 

findings are erroneous, as follows: 
i 

A. Findings 3> 4 and 6 are without support' i n the -

evidence and, i n f a c t , are contrary to the evidence presently 
i 

e x i s t i n g i n the record that shows there I3 no communication 

between the Northern Portion of the Indian Basin-Morrow Gaa Pool 
li 

and the designated Southern portion of said Pool, 

j: B. Findings 18, 19 and 20 are without support I n 

the evidence, and again, are contrary to the evidence presently 

i n the record showing that a d d i t i o n a l production from the 



Norther" portion of the p o o I would not affect the correlative 

rights of the other operators i n the Southern portion of the ; 

Pool, and i n fact would prevent wa3te by the prevention of the 

watering-out In the Southern portion of the Pool, and i n f a c t , 

would prevent waste by the prevention of the watering-out of 

the presently-existing gas well. 

C. Findings of Fact 22, 23, 24, 25, 26 and 28 are | 

without support i n the evidence and are i n fact contrary to the j 

evidence, which is to the effect that additional transportation 

of f a c i l i t i e s and purchasers are available to take any increased 

production that may occur, and that there i s f u l l market demand 

for a l l production from the Pool. j 

D. The Order i s erroneous and Invalid and void, I n j 
i 

that the effect of the Order would be to cause waste and violate J 
i 

the correlative rights of your Petitioner and other mineral j 
interest owners, contrary to the duties Imposed upon the j 

! 

Commission by the statutes and law3 of the State of New Mexico. 

7. This Petition for Review Is brought pursuant to §65-3-

22B, NMSA, 1953. Copy of the Commission Order No. R-4 444-A is 

attached hereto. Application for Rehearing, f i l e d with the 

Commission June 11, 1975, i s attached hereto, and ten (10) days j 

have passed without Commission action on the Application for i 

Rehearing, therefor automatically denying the same. 

WHEREFORE, Petitioner a3ks that thi3 Court review Commission ' 

Order No. R-4444-A and the evidence upon which the Commission 

purported to base that Order, and that the Court enter i t 3 f 
j 

Judgment requiring 3uch Order to be inv a l i d and vacating the same, j 

MONTGOMERY, FEDERICI, ANDREWS, HANNAHS & BUELL 

By 
Attorneys for Petitioner 
P. 0. Box 2307 (982-3875) 
Santa Fe, New Mexico 87501 



BEFJ/- THE OIL-CONSERVATION COpr- S3I0N 
v OF THS STATE OF NEW MEXIC 

IM THE MATTER OF THE HEARING 
CALLED BY TIIE OIL CONSERVATION 
COMMISSION OF NEW MEXICO FOR 
THE PURPOSE OF CONSIDERING: 

CASE NO. 486 5 
Order No. R-4444-A 

APPLICATION OF DAVID FASKEN 
FOR SPECIAL ALLOWABLES, EDDY 
COUNTY, NEW MEXICO. 

ORDER OF THE COMMISSION 

BY THE COMMISSION; 

Th i s cause came on f o r h e a r i n g a t 9 a.m. on November 2 1 , 
1972, a t Santa Fe, Nev? Mexico, b e f o r e t h e O i l C o n s e r v a t i o n ' 
Commission o f New Mexico, h e r e i n a f t e r r e f e r r e d t o as t h e 
"Commission." 

NOW, on t h i s 22nd day o f May, 1975, t h e Commission, a 
quorum, b e i n g p r e s e n t , having considered t h e t e s t i m o n y presented 
and t h e e x h i b i t s r e c e i v e d a t s a i d h e a r i n g , and b e i n g f u l l y 
a d v ised i n t h e premises, 

FINDS: "'• 

(A) That due p u b l i c n o t i c e h a v i n g been g i v e n as r e q u i r e d 
by lav;, t h e Commission has j u r i s d i c t i o n o f t h i s cause and t h e 
s u b j e c t m a t t e r t h e r e o f . 

(B) That a f t e r h e a r i n g , Commission Order No. R-4444, 
dated December 6, 197 2, v/as entered i n Case No. 4 365 denying 
t h e a p p l i c a t i o n o f David Fasken f o r an e x c e p t i o n t o the 
g e n e r a l r u l e s and r e g u l a t i o n s governing p r o r a t e d gas pools 
i n Southeast New Mexico, promulgated by Order No. R-1670, as 
amended, t o p e r m i t t h e p r o d u c t i o n o f h i s Ross F e d e r a l W e l l 
Ko. 1, l o c a t e d 1980 f e e t from the South l i n e and 1980 f e e t 
from t h e West- l i n e o f S e c t i o n 4, and h i s S h e l l F e d e r a l W e l l 
No. 1 , l o c a t e d 1980 f e e t from the South l i n e and 1930 f e e t 
from t h e West l i n e o f S e c t i o n 5, b o t h i n Township 21 South, 
Range 24 East, I n d i a n Basin-Morrow Gas P o o l , Eddy County, Nev; 
Mexico, a t t h e c a p a c i t y o f the w e l l s t o produce, o r i n t h e 
a l t e r n a t i v e , t o p e r m i t the p r o d u c t i o n o f s a i d w e l l s a t a 
r a t e i n excess o f t h e a l l o w a b l e s assigned t o s a i d w e l l s . 

(C) That David Fasken f i i eo. an A p p l i c a t i o n x o r Rehearing 
of t h e d e c i s i o n i n Case No. 4865 on December 22, 1972. 

(D) That t h e Commission took no a c t i o n on t h e A p p l i c a t i o n 
f o r Rehearing -thereby denying i t . 
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(E) That David Fasken appealed t h i s d e c i s i o n o f the 
Commission t o t h e D i s t r i c t Court o f Eddy County. 

(F) That t h e Commission moved f o r Summary Judgment. 

(G) That on November 29, 1973, the Commission.'s Motion 
f o r Summary Judgment was g r a n t e d by t h e D i s t r i c t C o u r t . 

(H) That David Fasken appealed t h i s d e c i s i o n t o t h e 
Supreme Court o f New Mexico i n December, 1973. 

( I ) That t h e Supreme Court r e v e r s e d t h e D i s t r i c t C o u rt 
and remanded t h e cause back t o t h e Commission on February 28, . 
1975. 

(J) That i n r e a c h i n g i t s d e c i s i o n , t h e Supreme Court 
s t a t e d i t d i d n o t want f o r t h e o r i e s i n t h i s case b u t t h a t t h e 
problem w i t h t h e t h e o r i e s advanced by counsel was t h a t t h e y 
were n o t b o l s t e r e d by t h e e x p e r t i s e o f t h e Commission. 

(K) That i n r e v e r s i n g the D i s t r i c t C o u r t , t h e Supreme 
Court found t h a t s u f f i c i e n t f i n d i n g s t o d i s c l o s e t h e r e a s o n i n g 
o f t h e Commission vzere l a c k i n g arid r e v e r s a l v/as t h e r e b y . 
r e q u i r e d . 

(L) That t h e case was "...remanded t o t h e Commission f o r 
the making o f a d d i t i o n a l f i n d i n g s o f f a c t based upon t h e r e c o r d 
as i t p r e s e n t l y e x i s t s , and the e n t r y o f nev; o r d e r s . " 

(M) That pursuant t o t h i s d e c i s i o n o f t h e New Mexico 
Supreme Court and upon f u r t h e r r e v i e w o f t h e r e c o r d t h e 
Commission f i n d s : 

(1) That t h e Commission i s empowered by 
Subsection (12) o f S e c t i o n 65-3-11 NMSA, 1953 
Comp., as amended, "To determine t h e l i m i t s o f any 
p o o l o r p o o l s p r o d u c i n g crude petroleum o i l o r 
n a t u r a l gas o r b o t h , and from t i m e t o t i m e t o 
re d e t e r m i n e such l i m i t s ; " 

(2) That on June 1, 1969, t h e Commission 
e n t e r e d Order No. R-3758 which pursuant t o i t s 
s t a t u t o r y powers a b o l i s h e d t h e N o r t h I n d i a n 
H i l l s - M o r r o w Gas Pool and extended t h e I n d i a n 
Basin-Morrow Gas Pool t o I n c l u d e acreage f o r m e r l y . 
i n c l u d e d i n s a i d N o r t h I n d i a n K i l l s - M o r r o w Gas • -
Pool because t h e Commission concluded t h a t t h i s 
area comprised a s i n g l e source of s u p p l y . 

(3) That t h e evidence showed t h a t t h e 
w i t h d r a w a l o f gas f r o m a v / e l l i n t h e n o r t h 
p a r t o f t h e I n d i a n Basin-Morrow Gas Pool a f f e c t s 
t h e p r e ssure and gas m i g r a t i o n i n t h e s o u t h p a r t 
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(5) That the evidence showed t h a t t h e w i t h d r a w a l 
o f gas from a w e l l i n the n o r t h p a r t o f t h e I n d i a n 
Basin-Morrow Gas Pool a f f e c t s the p r e s s u r e and gas 
m i g r a t i o n i n the south p a r t o f t h e p o o l and t h a t t h e 
w i t h d r a w a l o f gas i n the south p a r t o f t h e p o o l a f f e c t s 
p ressure and gas m i g r a t i o n i n the n o r t h p a r t o f t h i s 
p o o l . 

(6) That communication t h e r e f o r e e x i s t s t h r o u g h ­
o u t t h e p o o l . 

(7) That communication t h r o u g h o u t a r e s e r v o i r 
i s one o f t h e means used t o determine t h a t a p o o l con­
s t i t u t e s a s i n g l e source o f gas supply. 

(8) That the I n d i a n Basin-Morrow Gas P o o l con­
s t i t u t e s a s i n g l e source o f gas supply. 

(9) That the Commission i s empowered by S e c t i o n 
65-3-10 NMSA, 1953 Comp., as amended, t o p r e v e n t waste 
and p r o t e c t c o r r e l a t i v e r i g h t s . 

(10) That Fasken i s seeking w i t h t h i s a p p l i c a t i o n 
h i g h e r r a t e s o f p r o d u c t i o n from each o f h i s w e l l s i n 
t h e n o r t h e r n p o r t i o n o f t h e I n d i a n Basin-Morrow Gas Pool. 

(11) That t h e w e l l s i n the n o r t h e r n p o r t i o n o f 
t h e p o o l c o u l d produce a t h i g h e r r a t e s i f t h e y were 
removed from s a i d p o o l and t h e i r p r o d u c t i o n , t h e r e b y , 
no l o n g e r p r o r a t e d i n accordance w i t h t h e a l l o w a b l e s 
s e t f o r t h e I n d i a n Basin-Morrow Gas P o o l . 

(12) . That t h e a l l o c a t i o n o f a l l o w a b l e s i n the 
I n d i a n Basin-Morrow Gas Pool i s on a s t r a i g h t acreage 
b a s i s . 

(13) That because of v a r i a t i o n s i n t h e U n i t e d 
S t a t e s P u b l i c Lands Surveys, more acreage i s d e d i c a t e d 
t o each o f Fasken's w e l l s i n the n o r t h e r n p o r t i o n , o f 
t h e p o o l than i s d e d i c a t e d t o o t h e r w e l l s i n t h e p o o l , 
and he t h e r e f o r e r e c e i v e s l a r g e r a l l o w a b l e s f o r h i s 
two w e l l s and i s a u t h o r i z e d t o produce c o n s i d e r a b l y 
more from each o f these w e l l s than are o t h e r o p e r a t o r s 
i n t h e p o o l . 

(14) That t e n w e l l s produce from t h e I n d i a n 
Basin-Morrow Gas Pool. 

(15) That t h e two Fasken w e l l s i n t h e n o r t h e r n 
p o r t i o n o f s a i d p o o l c o n s t i t u t e 2 0 p e r c e n t o f the 
w e l l s producing from the p o o l . 
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(16) That the two Fasken w e l l s i n the n o r t h 
of s a i d p o o l have produced almost 40 percent of the 
gas from t h e p o o l . 

(17) That Fasken has an o p p o r t u n i t y equal t o 
t h a t o f o t h e r producers i n t h e p o o l t o produce h i s 
j u s t and e q u i t a b l e share o f gas from s a i d p o o l . 

(18) That g r a n t i n g the a p p l i c a t i o n o f David 
Fasken f o r p o o l c o n t r a c t i o n and c r e a t i o n o f a new 
non-prorated gas p o o l would i n c r e a s e t h e amount 
o f gas Fasken c o u l d withdraw, g i v i n g him an advan­
tage over t h e o t h e r o p e r a t o r s producing from t h i s 
s i n g l e source o f supply thereby i m p a i r i n g t h e i r 
c o r r e l a t i v e r i g h t s . 

(19) That g r a n t i n g t h e a p p l i c a t i o n o f David 
Fasken v/ould have t h e same a f f e c t as d e - p r o r a t i a g 
t h e n o r t h e r n p o r t i o n o f the I n d i a n Basin-Morrow 
Gas Pool b u t n o t d e - p r o r a t i n g the remainder o f the 
po o l and would a u t h o r i z e g r e a t e r r a t e s o f p r o d u c t i o n 
f o r t h e Fasken w e l l s i n t h e n o r t h p a r t o f the pool 
t h a n f o r o t h e r w e l l s i n t h e p o o l , 

(20) That g r a n t i n g t h e a p p l i c a t i o n o f David 
Fasken v/ould a u t h o r i z e p r o d u c t i o n p r a c t i c e s which 
would i m p a i r t h e c o r r e l a t i v e r i g h t s o f o t h e r m i n e r a l 
i n t e r e s t owners and, t h e r e f o r e , i s c o n t r a r y t o tire 
d u t i e s o f t h e Commission as s e t out i n S e c t i o n 
65-3-10 NMSA, 1953 Comp., as amended. 

(21) That i n o r d e r t o p r o t e c t c o r r e l a t i v e 
r i g h t s , t h e a p p l i c a t i o n should be denied. 

(22) That S e c t i o n 65-3-3 E NMSA, 1953 Comp., as 
amended, d e f i n e s waste as f o l l o w s : 

"The p r o d u c t i o n i n t h i s s t a t e o f n a t u r a l gas 
from any gas v / e l l or w e l l s , o r from any gas 
p o o l , i n excess o f t h e reasonable market demand 
from such source f o r n a t u r a l gas o f t h e type 
produced o r i n excess o f the c a p a c i t y o f gas 
t r a n s p o r t a t i o n f a c i l i t i e s f o r such t y p e o f 
n a t u r a l gas (Emphasis added) 

(23) That Fasken's w i t n e s s t e s t i f i e d t h a t t h e e n t i r e 
p o o l has a g r e a t e r c a p a c i t y t o produce gas than t h e 
producers i n s a i d p o o l are able t o s e l l t o the p i p e l i n e . 

(24) That t h i s l i m i t e d a b i l i t y t o s e l l gas from 
t h e p o o l may be termed a " r e s t r i c t e d demand." 
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BEFORE THS OIL CONSERVATION COMMISSION 
OF THE STATE OF NEW MEXICO 

APPLICATION OF DAVID FASKEN 

FOR SPECIAL ALLOWABLES, EDDY 

COUNTY, NEW MEXICO. CASE NO. 4865 

APPLICATION FOR REHEARING 

COMBS NOW DAVID FASKEN, and makes application to the New 

Kexico Oil Conservation Commission for hearing i n respect to 

a l l matters determined by Order No. R-4444-A entered by t h i s 

Commission i n this case on May 22, 1975> and in support thereof, 

states: 

1. Petitioner is the assignee of o i l and gaa leases 

covering a l l of Sections 4 and 5, Township 21 South, Range 24 

East, Eddy County, New Mexico, and is the owner and operator of 

the following-described wells which are completed i n the Morrow 

formation and which presently are designated by the Commission 
j . 

*as being within the Indian Basin-Morrow Gas Pool: 
! 
I 

! David Fasken Ross Federal Well No. 1, located 
j 1980 feet from the South line and 1980 feet from the 
i We3t l i n e of Section 4, Township 21 South, Range 24 
j East, Eddy County, New Mexico. 
i David Fasken Shell Federal Well No. 1, located' 
; 19SO feet from the South l i n e and 1980 feet from the 
j West l i n e of Section 5, Township 21 South, Range 24 
I East, Eddy County, New- Mexico. 

j 2. At the time Petitioner d r i l l e d and completed the 

above-described wells, the land3 upon which they were located 

were drsignated by the Commission a3 being within the North 

Indian Ba3ln-Morrow Gas Pool; however, by Order No. R-3758, 

effective June 1, 1969, the said lands and the Petitioner's 

above-de3crIbad wells were redesignated by the Commission as 
1 

being within the Indian Ba3ln-Morrow Gas Pool. 

1 



3. The d r i l l i n g and completion of additional wells In the 

Morrow formation since the time the Petitioner's above-described ' 

lands and wells were redesignated in the Indian Basin-Morrow Gas \ 
i 
i 

Pool has provided information which establishes that the P e t i t i o n — 
i 

er's said wells are completed in a source of supply separate and ! 

di s t i n c t from the source of supply for a l l other wells i n the 

Indian Basin-Morrow Gas Pool. 

k. By reason of being administered and prorated under the 

special rules and regulations applicable to the Indian Basin-

Morrow Gas Pool, the production from the Petitioner'3 said wells 

has been restricted and a pressure imbalance has been created 

which has caused, i s causing, and, unless thia Petition i s granted 

w i l l continue to cause migration of ga3 from beneath the Pet i t i o n ­

er's lands, thereby causing waste and vi o l a t i n g the Petitioner's 

correlative r i g h t s . In addition, the pressure d i f f e r e n t i a l that 

exists between the Petitioner's said wells and wells to the South 

thereof i s causing water encroachment into those wells, thereby 

causing waste and impairing the correlative rights of the various 

owners of interest i n those wells and lands, Including the State 

of Hew Mexico as the owner of a royalty interest therein. 

5. On Kay 1, 1972, Petitioner applied to the Commission 

for an order establishing Sections k and 5, Township 21 South, 

Range 2k East, Eddy County, Hew Mexico, as a separate gas pool 

for production from the Morrow formation and deleting the said 

acreage from the Indian Basin-Morrow Gas Pool. By such applica- < 

t i o n , the Petitioner sought to remove his 3ald acreage from 

administration and proration under the special rules and regu­

lations applicable to the Indian Basin-Morrow Gas Pool and thereby 

be enabled to produce his said wells in such a manner a3 to 

prevent the migration of gas from beneath his lands and the 

encroachment of water into the wells lying South thereof. 



j 
! 
t 

i 
1 

f 

I 

Hearing was held upon the said Application on June 7, 1972, j 

\ before Daniel S. Nutter, an Examiner appointed by tho Commission, ! 

I and on September 27, 1972, the Commission entered i t s Order No. * 

j R-4444-A, denying the Application. On October 24, 1972, 

! Petitioner applied to the Commission for hearing de novo upon, 

i his o r i g i n a l Application; hearing de novo was held before the 

j Commission on November 21, 1972, and on December 6", 1972, the 

| Commission entered i t s Order No. R-4444-A, again denying the 

i application. On December 22, 1972, Petitioner made Application 

' for Rehearing to the Commission with respect to i t 3 Order No. 

: ^_iiHii4_A, and the Commission having f a i l e d to act thereon within 

< ten days a f t e r f i l i n g , the Application for Rehearing i s deemed 

I to have been refused, pursuant to §65-3-22A, N.M.S.A., 1953. 1 

6. Reviewed by the D i s t r i c t Court of Eddy County a3 Cause i 

i No. 28483 on that Court'3 docket, and l a t e r reviewed by the j 

i Supreme Court of Hew Mexico and by Mandate remanded to the J 

j Commission for the entry of additional findings based upon the j 
i 

; record a3 i t presently exists before the Commission. Additional i 
! findings have been made, that are reflected i n % M. of Order R- ! 
i I 
i 4444-A, and David Fasken being adversely affected by the new j 

! i 
' findings i n said Order, believes the Order to be erroneous and j 

t 

; i n v a l i d f o r the following reasons: " j 
A. Findings 3, 4 and 6 are not supported by substan- i 

, j 
j t i a l evidence and Indeed, are contrary to tha evidence a3 presen- { 
\ ted to the Commission. ! 

j 

B. Findings ,18, 19 and 20 are not supported by • i 
• t 

I substantial evidence and indeed are contrary to the evidence j 

' presented to the Commission at the previous hearing. ! 

I C. Findings.22, 23, 24, 25, 26 and 28 are contrary 
1 

; to the evidence presented to the Commission and are- not supported 

! by substantial evidence. The testimony before the Commission 

- 3 -



clearly show3 that additional transportation f a c i l i t i e s , 

purchasers and market demand exi3t for a l l the gaa that can be 

produced under the circumstances. 

D. Tha Order i s erroneous, i n v a l i d and void, and the 

effect of the Order would be to cau3e waste and violate the 

correlative rights of the Applicant and other mineral interest-

owners, contrary to the duties imposed upon the Commission by 

the o i l and gas statutes of the State of New Mexico. j; 

WHEREFORE, the Commission should enter i t 3 Order granting 

t h i s Application f o r rehearing and superseding Order No. R-li444~A 

and either exempt Applicant's wells from the proration of the 

Indian Basin-Morrow Gas Pool or establish special allowables 

for said well3 i n accordance with the Application previously 

f i l e d i n t h i s case. 

MONTGOMERY, FEDERICI, ANDREWS, 
HANNAHS & BUELL 

Attorneys f o r Applicant 
Post Office Box 2307 
Santa Fe, New Mexico 37501 
(Telephone [505] 982-3875) 

CERTIFIED, that I mailed a true and correct copy of the 

foregoing Application f o r Rehearing to: Jack Cooley, ESQv.^|fJf§^ 

at Petroleum Center Building, Farmington, New Mexico 87401 

thi s 11th day of June, 1975. 

1 ~ 

Attorney f o r Appl icant 
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BEFORE THE OIL CONSERVATION COMMISSION 
OF THE STATE OF NEW MEXICO 

APPLICATION OF DAVID FASKEN 

FOR" SPECIAL ALLOWABLES, EDDY 

COUNTY, NEW MEXICO. CASE NO. 4865 

APPLICATION FOR REHEARING 

COMES NOW DAVID FASKEN, and makes application to the New 

Mexico O i l Conservation Commission f o r hearing i n respect to 

a l l matters determined by Order No. R-4444-A entered by t h i s 

Commission i n t h i s case on May 22, 1975, and i n support thereof, 
i 
i 

|states: 
i 

I 1. Peti t i o n e r i s the assignee of o i l and gas leases 

i c o v e r i n g a l l o f Sect ions 4 and 5, Township 21 South , Range 24 

:East , Eddy County, New Mexico, and i s the owner and o p e r a t o r o f 

l i the f o l l o w i n g - d e s c r i b e d w e l l s which are completed i n the Morrow 
jl 

il formation and which presently are designated by the Commission 
ij 

|| as being w i t h i n the Indian Basin-Morrow Gas Pool: 
I; David Fasken Ross Federal V/ell No. 1, located 
j; 19 80 feet from the South l i n e and 19 80 feet from the 
!; West l i n e of Section 4, Township 21 South, Range 24 

East, Eddy County, New Mexico. 

| David Fasken Shell Federal Well No. 1, located 
; 1980 feet from the South l i n e and 1980 feet from the 

West l i n e of Section 5, Township 21 South, Range 24 
; East, Eddy County, New Mexico. 

2. At toe time P e t i t i o n e r d r i l l e d and completed the 

above-described wells, the lands upon which they were located 

were designated by the Commission as being w i t h i n the North 

' Ind ian Basin-Morrov; Gas Poo l ; however, by Order No. R-3758, 

^effective June 1, 1969, the said lands and the Petitioner's 

above-descr ibed w e l l s were redes ignated by the Commission as 

be ing w i t h i n the I n d i a n Basin-Morrow Gas P o o l . 



3- The d r i l l i n g and completion of additional wells i n the ' 

Morrow formation since the time the Petitioner's above-described ! 

lands and wells were redesignated i n the Indian Basin-Morrow Gas ; 

Pool has provided information which establishes that the P e t i t i o n -
i 

er's said wells'are completed i n a source of supply separate and j 
i 

d i s t i n c t from the source of supply f o r a l l other wells i n the • 
t 

Indian Basin-Morrow Gas Pool. j 
i 

4. By reason of being administered and prorated under the \ 
i 

special rules and regulations applicable to the Indian Basin- j 

Morrow Gas Pool, the production from the Petitioner's said wells j 
i 

has been r e s t r i c t e d and a pressure Imbalance has been created I 

which has caused, i s causing, and, unless t h i s P e t i t i o n i s grantedj 

w i l l continue to cause migration of gas from beneath the P e t i t i o n - j 

er's lands, thereby causing waste and v i o l a t i n g the Petitioner's j 
j 

c o r r e l a t i v e r i g h t s . In ad d i t i o n , the pressure d i f f e r e n t i a l that 

exists between the Petitioner's said wells and wells to the South 

thereof i s causing water encroachment i n t o those wells, thereby 

\ causing waste and impairing the co r r e l a t i v e r i g h t s of the various 
i 

I owners of i n t e r e s t i n those wells and lands, including the State 

! of Nev; Mexico as the owner of a royalty i n t e r e s t therein. 

: 5• On May 1, 1972, P e t i t i o n e r applied to the Commission 

i f o r an order establishing Sections 4 and 5, Township 21 South, 

: Range 2 4 East, Eddy County, New Mexico, as a separate gas pool 

! f o r production from the Morrow formation and deleting the said 

:acreage from the Indian Basin-Morrow Gas Pool. By such applica­

t i o n , the P e t i t i o n e r sought to remove his said acreage from 

administration and proration under the special rules and regu­

l a t i o n s applicable to the Indian Basin-Morrow Gas Pool and thereby 

be enabled to produce his said 'wells i n such a manner as to 

prevent the migration of p;as from beneath his lands and the 

encroachment of water into the wells l y i n g South thereof. 

- 2 -



ii 
j; 

II Hearing v/as held upon the said Appl ica t ion on June 7, 1972, 
ij 

i| before Daniel S. Nut ter , an Examiner appointed by the Commission, 
\ i • 

[I and on September 27, 1972, the Commission entered i t s Order No. 

jj R_4HH4_A, denying the Application. On October 24, 1972, 

ij P e t i t i o n e r applied to the Commission f o r hearing de novo upon 

j| his o r i g i n a l Application; hearing de novo was held before the 

j Commission on November 21, 1972, and on December 6, 1972, the 

I Commission entered i t s Order No. R-4444-A, again denying the 
w 
;i 

! ap p l i c a t i o n . On December 22, 1972, P e t i t i o n e r made Application 

! f o r Rehearing to the Commission with respect to i t s Order No. 

ij :R-4444-A, and the Commission having f a i l e d to act thereon w i t h i n 
i 

! ten days a f t e r f i l i n g , the Appl ica t ion f o r Rehearing i s deemed 
ii to have been refused, pursuant to §65~3-22A, N.M.S.A., 1953. 
j! 
j{ 6. Reviewed by the D i s t r i c t Court o f Eddy County as Cause 
ji 
j | No. 28483 on that Court 's docket, and l a t e r reviewed by the 
ij 

;! Supreme Court of New Mexico and by Mandate remanded to the 
i; 
l ! 

ji Commission f o r the entry of add i t iona l f ind ings based upon the 
\\ 
il record as i t presently exists before the Commission. Additional 
H 
i. 

ij f i nd ings have been made, that are r e f l e c t e d i n 1? M. of Order R-
ij 

•j 4444-A, and David Fasken being adversely affected by the new 

|; findings i n said Order, believes the Order t o be erroneous and 

'•• i n v a l i d f o r the following reasons : 

ii A. Findings 3, 4 and 6 are not supported by substan-

ji t i a l evidence and indeed, are contrary to the evidence as presen-

:; ted to the Commission. 

B. Findings 18, 19 and 20 are not supported by 

substantial evidence and indeed are contrary to the evidence 

presented to the Commission.at the previous hearing. 

C. Findings 22, 23, 24, 25, 26 and 2 8 are contrary 

to the evidence presented to the Commission and are not supported 

; by substantial evidence. The testimony before the Commission 
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i; c l e a r l y shows that additional transportation f a c i l i t i e s , 

purchasers and market demand exist f o r a l l the gas that can be 

'; produced under the circumstances. 

h D. The Order i s erroneous, i n v a l i d and void, and the 
li 

j! e f f e c t of the Order would be to cause waste and v i o l a t e the 

'j c o r r e l a t i v e r i g h t s of the Applicant and other mineral i n t e r e s t 
j; 

|| owners, contrary to the duties imposed upon the Commission by 

ji the o i l and gas statutes of the State of New Mexico. 
i ! 
; i 

ji 
!j 
|; WHEREFORE, the Commission should enter i t s Order granting 
il 

jj t h i s Appl ica t ion f o r rehearing and superseding Order No. R-4444-A 

jj and e i t he r exempt Appl icant ' s wel ls from the p ro ra t ion of the 

j! Indian Basin-Morrow Gas Pool or es tabl ish specia l allowables 

j; for said wells i n accordance with the Application previously 
i, 

Ij f i l e d i n t h i s case. 
!j 
I MONTGOMERY, FEDERICI, ANDREWS, 
j' HANNAHS & BUELL 

^vu^>c— 
By_T " " 

jj Attorneys f o r Applicant 
li Post Office Box 2307 

Santa Fe, New Mexico 87501 
j; (Telephone [505] 982-3875) 

|; CERTIFIED, that I mailed a true and correct copy of the 

foregoing Application f o r Rehearing t o : Jack Cooley, Esq., 

I at Petroleum Center Buil d i n g , Farmington, New Mexico 87.401 

i t h i s 11th day of June, 1975. 
U 

Attorney f o r Applicant 
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BEFORE THE OIL CONSERVATION COMMISSION 
OF THE STATE OF NEW MEXICO 

APPLICATION OF DAVID FASKEN 

FOR SPECIAL ALLOWABLES, EDDY 

COUNTY, NEW MEXICO. CASE NO. 4865 

APPLICATION FOR REHEARING 

COMES NOW DAVID FASKEN, and makes appli c a t i o n to the New 

Mexico O i l Conservation Commission f o r hearing i n respect to 

a l l matters determined by Order No. R-4444-A entered by t h i s 

Commission i n t h i s case on May 22, 1975, and i n support thereof, 

states: 

1. P e t i t i o n e r i s the assignee of o i l and gas leases 

^covering a l l of Sections 4 and 5, Township 21 South, Range 24 

I 
!East, Eddy County, New Mexico, and i s the owner and operator of 

••the following-described wells which are completed i n the Morrow 

!formation and which presently are designated by the Commission 

:as being w i t h i n the Indian Basin-Morrow Gas Pool: 
David Fasken Ross Federal Well No. 1, located 

1980 feet from the South l i n e and 1980 feet from the 
West l i n e of Section 4, Township 21 South, Range 24 
East, Eddy County, New Mexico. 

David Fasken Shell Federal Well No. 1, located 
1980 feet from the South l i n e and 1980 feet from the 
West l i n e of Section 5, Township 21 South, Range 2 4 
East, Eddy County, New Mexico. 

2. At the time P e t i t i o n e r d r i l l e d and completed the 

jabove-described we l l s , the lands upon which they were located 

•were designated by the Commission as being x^ithin the North 

^Indian Basin-xMorrow Gas Pool; however, by Order No. R-3758, 

^effective June 1, 19^9, the said lands and the Pe t i t i o n e r ' s 

:.above-described wells were redesignated by the Commission as 

heing w i t h i n the Indian Basin-Morrow Gas Pool. 



3. Tne d x ' i l l i n g and completion of a d d i t i o n a l wells i n the 

Morrow formation since the time the P e t i t i o n e r ' s above-described 

lands and wel ls were redesignated i n the Indian Basin-Morrow Gas ; 

Pool has provided in format ion which establishes tha t the P e t i t i o n -

e r ' s said wel ls are completed i n a source o f supply separate and : 

d i s t i n c t from the source of supply f o r a l l other wel ls i n the , 

Indian Basin-Morrow Gas Pool. \ 

k. By reason o f being administered and prorated under the ; 
i 

special rules and regulations applicable to the Indian Basin- j 

I 
Morrow Gas Pool, the production from the P e t i t i o n e r ' s said wells j 

1 

has been r e s t r i c t e d and a pressure imbalance has been created j 
i 

which has caused, i s causing, and, unless t h i s P e t i t i o n i s granted-
i 

w i l l continue t o cause migration of gas from beneath the P e t i t i o n - i 

er's lands, thereby causing waste and v i o l a t i n g the Petitioner's 

c o r r e l a t i v e r i g h t s . I n ad d i t i o n , the pressure d i f f e r e n t i a l that 

exists between the Petitioner's said wells and wells to the South 

thereof i s causing water encroachment i n t o those w e l l s , thereby 

causing waste and impairing the c o r r e l a t i v e r i g h t s of the various 

owners of i n t e r e s t In those wells and lands, inc l u d i n g the State 

of New Mexico as the owner of a ro y a l t y i n t e r e s t t h e r e i n . 

5. On May 1, 1972, P e t i t i o n e r applied to the Commission 

1 f o r an order establishing Sections k and 5, Township 21 South, 

•Range 2k East, Eddy County, New Mexico, as a separate gas pool 

'for production from the Morrow formation and de l e t i n g the said 

iacreage from the Indian Basin-Morrow Gas Pool. By such applica­

t i o n , the P e t i t i o n e r sought to remove his said acreage from 

.administration and prorat i o n under the special rules and regu­

l a t i o n s applicable to the Indian Basin-Morrow Gas Pool and thereby 

;be enabled to produce his said wells i n such a manner as to 

^prevent the migration of gas from beneath h i s lands and the 
i: 

^encroachment of water i n t o the wells l y i n g South thereof. 



Hearing was held upon the said Application on June 7, 1972, 

before Daniel S. Nutter, an Examiner appointed by the Commission 

and on September 27, 1972, the Commission entered i t s Order No. 

R_Jj42j4_A, denying the Application. On October 24, 1972, 

Pet i t i o n e r applied to the Commission f o r hearing de novo upon 

his o r i g i n a l Application; hearing de novo was held before the 

Commission on November 21, 1972, and on December 6, 1972, the 

Commission entered i t s Order No. R-4444-A, again denying the 

ap p l i c a t i o n . On December 22, 1972, P e t i t i o n e r made Application 

f o r Rehearing to the Commission with respect t o i t s Order No. 

R-4444-A, and the Commission having f a i l e d to act thereon w i t h i n 

ten days a f t e r f i l i n g , the Application f o r Rehearing i s deemed 

to have been refused, pursuant to §65~3-22A, N.M.S.A., 1953-

6. Reviewed by the D i s t r i c t Court of Eddy County as Cause 

No. 28483 on that Court's docket, and l a t e r reviewed by the 

Supreme Court of New Mexico and by Mandate remanded to the 

Commission f o r the entry of addit i o n a l findings based upon the 

record as i t presently exists before the Commission. Additional 

findings have been made, that are r e f l e c t e d i n f M. of Order R-

4444-A, and David Fasken being adversely affected by the new 

findings i n said Order, believes the Order to be erroneous and 

i n v a l i d f o r the fo l l o w i n g reasons: 

A. Findings 3, 4 and 6 are not supported by substan­

t i a l evidence and indeed, are contrary to the evidence as presen 

ted to the Commission. 

B. Findings 18, 19 and 20 are not supported by 

substantial evidence and indeed are contrary to the evidence 

presented to the Commission at the previous hearing. 

C. Findings 22, 23, 24, 25, 26 and 28 are contrary 

to the evidence presented to the Commission and are not supporte 

by substantial evidence. The testimony before the Commission 



c l e a r l y shows that a d d i t i o n a l transportation f a c i l i t i e s , 

purchasers and market demand exist f o r a l l the gas that can be 

produced under the circumstances. 

e f f e c t of the Order would be to cause waste and v i o l a t e the 

co r r e l a t i v e r i g h t s of the Applicant and other mineral i n t e r e s t 

owners, contrary to the duties imposed upon the Commission by 

the o i l and gas statutes of the State of New Mexico. 

WHEREFORE, the Commission should enter i t s Order granting 

t h i s Application f o r rehearing and superseding Order No. R-4444-A 

and e i t h e r exempt Applicant's wells from the pro r a t i o n of the 

Indian Basin-Morrow Gas Pool or establish special allowables 

for said wells i n accordance with the Application previously 

f i l e d i n t h i s case. 

CERTIFIED, that I mailed a true and correct copy of the 

foregoing Application f o r Rehearing t o : Jack Cooley, Esq., 

at Petroleum Center B u i l d i n g , Farmington, New Mexico 87401 

t h i s 11th day of June, 1975. 

D. The Order i s erroneous, i n v a l i d and void, and the 

MONTGOMERY, FEDERICI, ANDREWS, 
HANNAHS & BUELL 

By yifa^^^t-J-s: su^&s 
Attorneys f o r l p p l i c a n t 
Post O f f i c e Box 2307 
Santa Fe, New Mexico 87501 
(Telephone [505] 982-3875) 

Attorney f o r (fip^licant 
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STATE OP MEW MEXICO COUNTY OP EDDY 

IN THS DISTRICT COURT 

DAVID FASKEN, 

Petiti o n e r , 

v. 

OIL CONSERVATION COMMISSION 
OF THE STATE OF NEW MEXICO, 

Respondent, Cause No. 30556 

NOTICE OF APPEAL 

TO: OIL CONSERVATION COMMISSION OF THE STATE OF 
NEW MEXICO, Respondent 
Post Office Box 2088 
Santa Fe, New Mexico 87501 

PLEASE TAKE NOTICE that on the 11th day of June, 1975, 

David Fasken, the Petitioner i n the above-styled case, f i l e d 

a P e t i t i o n for Review of O i l Conservation Commission of New 

Mexico Order No. R-4W-A, in the D i s t r i c t Court of Eddy 

County, New Mexico. 

DATED th i s 11th day of June, 1975. 

CERGIFIED, that I mailed a true and correct copy of the 

foregoing Notice of Appeal to above Respondent at above address, 

t h i s 11th day of June, 1975. 

MONTGOMERY, FEDERICI, ANDREWS,HANNAHS & BUELL 

Attorneys f o r Petitioner 
Post Office Box 2307 
Santa Fe, New Mexico 87501 
(Telephone [505] 982-3875) 

Attorney for Petitioner 



STATE OF NEW MEXICO COUNTY OF EDDY 

IN THE DISTRICT COURT 

DAVID FASKEN, 

Petitioner, 

v. 

OIL CONSERVATION COMMISSION 
OF THE STATE OF NEW MEXICO, 

Respondent. Cause No. 30556 

NOTICE OF APPEAL 

TO: OIL CONSERVATION COMMISSION OF THE STATE OF 
NEW MEXICO, Respondent 
Post Office Box 2088 
Santa Fe, New Mexico 87501 

PLEASE TAKE NOTICE that on the 11th day of June, 1975, 

David Fasken, the Petitioner in the above-styled case, f i l e d 

a Petition for Review of Oil Conservation Commission of New 

Mexico Order No. R-4444-A, in the D i s t r i c t Court of Eddy 

County, New Mexico. 

DATED this 11th day of June, 1975. 

CERGIFIED, that I mailed a true and correct copy of the 

foregoing Notice of Appeal to above Respondent at above address, 

this 11th day of June, 1975. 

MONTGOMERY, FEDERICI, ANDREWS,HANNAHS & BUELL 

Attorneys for Petitioner 
Post Office Box 2307 
Santa Fe, New Mexico 87501 
(Telephone [5053 982-3875) 

Attorney for Petitioner 



STATE OP NEW MEXICO COUNTY OP EDDY 

IN THE DISTRICT COURT 

DAVID FASKEN, 

Petitioner, 

v. 

OIL CONSERVATION COMMISSION 
OF THE STATE OF NEW MEXICO, 

Respondent. Cause No. 

PETITION FOR REVIEW 

Comes now DAVID FASKEN, by his attorneys, and petitions 

the Court to review Oil Conservation Commission of New Mexico 

order No. R-4444-A, and In support of his petition, states: 

1. Petitioner is the assignee of oil and gas leases 

covering a l l of Sections 4 and 5, Township 21 South, Range 24 

East, Eddy County, New Mexico, and is the owner and operator 

of the following-described wells which are completed in the 

Morrow formation and which presently are designated by the 

Respondent Commission as being within the Indian Basin-Morrow 

Gas Poolt 

David Fasken Ross Federal Well No. 1, located 
1980 feet from the South line and 1980 feet from the 
West Line of Section 4, Township 21 South, Range 24 
East, Eddy County, New Mexico. 

David Fasken Shell Federal Well No. 1, located 
1980 feet from the South line and 1980 feet from 
the West line of Section 5, Township 21 South, 
Range 24 East, Eddy County, New Mexico. 

2. At the time Petitioner drilled and completed the 

above-described wells, the lands upon which they were located 

were designated by the Commission as being within the North 



Indian Basin-Morrow Gas Pool; however, by Order No. R-3758, 

effective June 1, 1969, the said lands and the Petitioner's 

above-described wells were redesignated by the Commission as 

being within the Indian Basin-Morrow Gas Pool. 

3. The d r i l l i n g and completion of additional wells in 

the Morrow formation since the time the Petitioner's above-

described lands and wells were redesignated in the Indian 

Basin-Morrow Gas Pool, has provided information which estab­

l ishes that the Petitioner's said wells are completed in a 

source of supply separate and distinct from the source of 

supply for a l l other wells in the Indian Basin-Morrow Gas Pool. 

4. By reason of being administered and prorated under 

the special rules and regulations applicable to the Indian Basin-

Morrow Gas Pool, the production from the Petitioner's said wells 

has been restricted and a pressure imbalance has been created 

which has caused, Is causing and, unless thia Petition i s 

granted, w i l l continue to cause migration of gas from beneath 

the Petitioner's lands, thereby causing waste and violating the 

Petitioner's correlative rights. In addition, the pressure 

d i f ferent ia l that exists between the Petitioner's said wells 

and wells to the South thereof is causing water encroachment 

Into those wells , thereby causing waste and Impairing the 

correlative rights of the various owners of Interest in those 

wells and lands, Including the State of New Mexico as the 

owner of a royalty Interest therein, 

5. On October 25, 1972, Petitioner applied to the Commis­

sion for an order exempting i t s said wells from prorationing, 

or, in the alternative, for the assignment of special allow­

ables to the said wells In order to avoid aggravation of the 

pressure di f ferent ia l that existed, and continues to ex is t , 

between the Petitioner's said wells and the wells located South 
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thereof in the Indian Basin-Morrow Gas Pool. Hearing on this 

application was held before the Commission on November 21, 

1972, and on December 6, 1972, the Commission entered its 

Order No. R-4444 denying the application. On December 22, 1972, 

Petitioner made application for Rehearing to the Commission with 

respect to its Order No. R-4409-A, andthe Commission having 

failed to act thereon within ten days after filing, the 

Application for rehearing is deemed to have been refused 

pursuant to §65-3-22A, N.M.S.A., 1953. 

6. Petitioner is adversely affected by the Commission 

Order No. R-4444A, and believes said order to be erroneous and 

invalid. This matter was previously before this Court in 

Cause No. 28483 for review of a previous order entered by 

this Commission. Upon motions for summary Judgment, the 

matter was decided adversely to your Petitioner, and a Judgment 

entered on April 13, 1973. Whereupon, an appeal was taken to 

the Supreme Court of the State of New Mexico, and a decision 

was rendered, reversing the previous decision of this Court, 

and remanding the case to the Commission to enter new findings 

upon the record presently existing before I t . A new order has 

been entered as directed by the Supreme Court, and new findings 

were made under IM thereof, and your petitioner feels that the 

findings are erroneous, as follows: 

A. Findings 3, 4 and 6 are without support in the 

evidence and, in fact, are contrary to the evidence presently 

existing In the record that shows there is no communication 

between the Northern portion of the Indian Basin-Morrow Gas Pool 

and the designated Southern portion of said pool. 

B. Findings 18, 19 and 20 are without support in 

the evidence, and again, are contrary to the evidence presently 

in the record showing that additional production from the 



Northern portion of the Pool would not affect the correlative 

rights of the other operators in the Southern portion of the 

Pool, and in fact would prevent waste by the prevention of 

the watering-out in the Southern portion of the pool, and 

in fact, would prevent waste by the prevention of the watering-

out of the presently existing gas well. 

C. Findings of Fact 22, 23, 24, 25, 26, and 28 are 

without support in the evidence are In fact contrary to the 

evidence, which is to the effect that additional transportation 

of f a c i l i t i e s and purchasers are available to take any increased 

production that may occur, and that there is f u l l market demand 

for a l l production from the Pool. 

D. The Order is erroneous and invalid and void, in 

that the effect of the Order would be to cause waste and violate 

the correlative rights of your Petitioner and other mineral 

interest owners, contrary to the duties imposed upon the 

Commission by the statutes and laws of the State of New Mexico. 

7. This Petition for Review is brought pursuant to 

§65-3-22B, N.M.S.A,, 1953. Copies of the Commission Order No. 

R-4444-A are attached hereto. Since the Mandate of the Supreme 

Court instructed the Commission to enter the new order based 

upon the record presently before I t , no application for rehear­

ing is attached, but a copy of the Mandate of the Supreme Court 

Is attached hereto. 

WHEREFORE, Petitioner asks that this Court review Commission; 

Order No. R-4444-A and the evidence upon which the Commission 

purported to base that Order, and that the Court enter i t s 

Judgment requiring such Order to be invalid and vacating the samej. 

MONTGOMERY, FEDERICI, ANDREWS, HANNAHS 
Sc BUELL 

3y s/SUMNER 0. BUELL 
Atto"rneys for Petitioner ™~~ 
Post Office Box 2307 (Telephone 982-3875) 

Santa Fe, New Mexico 87501 
_ n -. 



BEFf' THE OIL CONSERVATION CO( 3SION 
* OF THE STATE OF NEW MEXICO 

IN THE MATTER OF THE HEARING 
CALLED BY THE OIL CONSERVATION 
COMMISSION OF NEW MEXICO FOR 
THE PURPOSE OF CONSIDERING: 

CASE NO. 4865 
Order No. R-4444-A 

APPLICATION OF DAVID FASKEN 
FOR SPECIAL ALLOWABLES, EDDY 
COUNTY, NEW MEXICO. 

ORDER OF THE COMMISSION 

BY THE COMMISSION: 

This cause came on f o r hearing a t 9 a.m. on November 2 1 , 
197 2, a t Santa Fe, New Mexico, before the O i l Conservation 
Commission o f New Mexico, h e r e i n a f t e r r e f e r r e d t o as the 
"Commission." 

NOW, on t h i s 22nd day o f May, 1975, t h e Commission, a 
quorum being present, having considered t h e testimony presented 
and the e x h i b i t s r e c e i v e d a t s a i d h e a r i n g , and b e i n g f u l l y 
advised i n the premises, 

FINDS: 

(A) That due p u b l i c n o t i c e having been giv e n as r e q u i r e d 
by law, t h e Commission has j u r i s d i c t i o n o f t h i s cause and t h e 
s u b j e c t matter t h e r e o f . 

(B) That a f t e r h e a r i n g , Commission Order No. R-4444, 
dated December 6, 1972, was entered i n Case No. 4865 denying 
the a p p l i c a t i o n of David Fasken f o r an ex c e p t i o n t o the 
general r u l e s and r e g u l a t i o n s governing p r o r a t e d gas pools 
i n Southeast New Mexico, promulgated by Order No. R-1670, as 
amended, t o pe r m i t the p r o d u c t i o n o f h i s Ross Federal Well 
No. 1, l o c a t e d 1980 f e e t from the South l i n e and 1980 f e e t 
from the West l i n e o f Sec t i o n 4, and h i s S h e l l Federal Well 
No. 1, l o c a t e d 1980 f e e t from the South l i n e and 1980 f e e t 
from the West l i n e o f Section 5, both i n Township 21 South, 
Range 24 East, I n d i a n Basin-Morrow Gas Po o l , Eddy County, New 
Mexico, a t the c a p a c i t y o f the w e l l s t o produce, o r i n the 
a l t e r n a t i v e , t o p e r m i t the p r o d u c t i o n o f s a i d w e l l s a t a 
r a t e i n excess o f the all o w a b l e s assigned t o s a i d w e l l s . 

(C) That David Fasken f i l e d an A p p l i c a t i o n f o r Rehearing 
of t he d e c i s i o n i n Case No. 4865 on December 22, 1972. 

(D) That the Commission took no a c t i o n on t h e A p p l i c a t i o n 
f o r Rehearing thereby denying i t . 
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(E) That David Fasken appealed t h i s d e c i s i o n o f the 
Commission t o the D i s t r i c t Court o f Eddy County. 

(F) That the Commission moved f o r Summary Judgment. 

(G) That on November 29, 1973, the Commission's Motion 
f o r Summary Judgment was granted by the D i s t r i c t Court. 

(H) That David Fasken appealed t h i s d e c i s i o n t o the 
Supreme Court of New Mexico i n December, 1973. 

( I ) That the Supreme Court reversed the D i s t r i c t Court 
and remanded the cause back t o the Commission on February 28, 
1975. 

(J) That i n reaching i t s d e c i s i o n , the Supreme Court 
s t a t e d i t d i d not want f o r t h e o r i e s i n t h i s case b u t t h a t the 
problem w i t h the t h e o r i e s advanced by counsel v/as t h a t they 
were not b o l s t e r e d by the e x p e r t i s e o f the Commission. 

(K) That i n r e v e r s i n g the D i s t r i c t Court, t h e Supreme 
Court found t h a t s u f f i c i e n t f i n d i n g s t o d i s c l o s e the reasoning 
of t he Commission were l a c k i n g and r e v e r s a l was thereby 
r e q u i r e d . 

(L) That the case was "...remanded t o the Commission f o r 
the making of a d d i t i o n a l f i n d i n g s of f a c t based upon the r e c o r d 
as i t p r e s e n t l y e x i s t s , and the e n t r y o f nev/ o r d e r s . " 

(M) That pursuant t o t h i s d e c i s i o n o f the Nev/ Mexico 
Supreme Court and upon f u r t h e r review o f the r e c o r d the 
Commission f i n d s : 

(1) That the Commission i s empowered by 
Subsection (12) of Section 65-3-11 NMSA, 1953 
Comp., as amended, "To determine the l i m i t s o f any 
p o o l o r pools producing crude petroleum o i l or 
n a t u r a l gas or b o t h , and from time t o time t o 
redetermine such l i m i t s ; " 

(2) That on June 1, 1969, the Commission 
entered Order No. R-37 58 which pursuant t o i t s 
s t a t u t o r y powers a b o l i s h e d the North I n d i a n 
H i l l s - M o r r o w Gas Pool and extended the I n d i a n 
Basin-Morrow Gas Pool t o i n c l u d e acreage f o r m e r l y 
i n c l u d e d i n s a i d North I n d i a n Hills-Morrow Gas 
Pool because the Commission concluded t h a t t h i s 
area comprised a s i n g l e source of supply. 

(3) That the evidence showed t h a t the 
w i t h d r a w a l o f gas from a w e l l i n t h e n o r t h 
p a r t o f the I n d i a n Basin-Morrow Gas Pool a f f e c t s 
the pressure and gas m i g r a t i o n i n the south p a r t 
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of the pool and t h a t the w i t h d r a w a l o f gas i n the 
south p a r t o f the pool a f f e c t s pressure and gas 
m i g r a t i o n i n the n o r t h p a r t o f t h i s p o o l . 

(4) That communication t h e r e f o r e e x i s t s 
throughout the pool.. 

(5) That communication throughout a 
r e s e r v o i r i s one o f the means used t o determine 
t h a t a pool c o n s t i t u t e s a s i n g l e source o f gas 
supply. 

(6) That the I n d i a n Basin-Morrow Gas Pool 
c o n s t i t u t e s a s i n g l e source o f gas supply. 

(7) The Commission i s empowered by Sec t i o n 
65-3-10 NMSA, 1953 Comp., as amended, t o prevent 
waste and p r o t e c t c o r r e l a t i v e r i g h t s . 

(8) That pursuant t o the p r o v i s i o n s o f 
Sec t i o n 65-3-10 NMSA, 1953 Comp., as amended, 
i t i s the d u t y o f t h e Commission t o p r o t e c t 
the c o r r e l a t i v e r i g h t s o f a l l m i n e r a l i n t e r e s t 
owners i n an o i l or gas p o o l . 

(9) That S e c t i o n 65-3-29 H. NMSA, 1953 
Comp., as amended, d e f i n e s c o r r e l a t i v e r i g h t s 
as the o p p o r t u n i t y a f f o r d e d , so f a r as i t i s 
p r a c t i c a b l e t o do so, t o the owner of each 
p r o p e r t y i n t h e p o o l t o produce w i t h o u t waste 
h i s j u s t and e q u i t a b l e share o f the o i l o r gas, 
or b o t h , i n the p o o l . . . . " (Emphasis added) 

(10) That Fasken i s seeking w i t h t h i s 
a p p l i c a t i o n h i g h e r r a t e s o f p r o d u c t i o n from 
each o f h i s w e l l s i n the n o r t h e r n p o r t i o n o f 
the I n d i a n Basin-Morrow Gas Pool. 

(11) That t h e w e l l s i n t h e n o r t h e r n p o r t i o n 
o f the p o o l c o u l d produce a t h i g h e r r a t e s i f t h e i r 
p r o d u c t i o n was no longer p r o r a t e d i n accordance 
w i t h the a l l o w a b l e s s e t f o r t h e I n d i a n Basin-
Morrow Gas Pool and they r e c e i v e d l a r g e r o r 
ca p a c i t y a l l o w a b l e s . 

(12) That t h e a l l o c a t i o n o f al l o w a b l e s i n 
th e I n d i a n Basin-Morrow Gas Pool i s on a s t r a i g h t 
acreage b a s i s . 

(13) That because o f v a r i a t i o n s i n t h e U n i t e d 
/ States P u b l i c Lands Surveys, more acreage i s 

dedic a t e d t o each o f Fasken's w e l l s i n t h e 
n o r t h e r n p o r t i o n o f t h e pool than i s d e d i c a t e d 
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to other w e l l s i n the p o o l , and he t h e r e f o r e 
r e c e i v e s l a r g e r allowables f o r his' two w e l l s 
and i s a u t h o r i z e d t o produce considerably more 
from each of these w e l l s than are other operators 
i n the p o o l . 

(14) That ten w e l l s produce from the I n d i a n 
H i l l s Morrow Gas Pool. 

(15) That the two Fasken w e l l s i n the 
n o r t h e r n p o r t i o n o f s a i d pool c o n s t i t u t e 20 
percent o f the w e l l s producing from the p o o l . 

(16) That the two Fasken w e l l s i n the n o r t h 
of s a i d p o o l have produced almost 40 percent o f 
the. gas from the p o o l . 

(17) That Fasken has an o p p o r t u n i t y 
equal t o t h a t o f ot h e r producers i n the p o o l 
t o produce h i s j u s t and e q u i t a b l e share o f gas 
from s a i d p o o l . 

(18) That g r a n t i n g the a p p l i c a t i o n o f 
David Fasken f o r s p e c i a l allowables would 
increase the amount o f gas Fasken could withdraw, 
g i v i n g him an advantage over other o p e r a t o r s 
producing from t h i s s i n g l e source o f supply 
thereby i m p a i r i n g t h e i r c o r r e l a t i v e r i g h t s . 

(19) That g r a n t i n g the a p p l i c a t i o n of 
David. Fasken f o r c a p a c i t y allowables would 
a u t h o r i z e p r o d u c t i o n p r a c t i c e s which would 
im p a i r the c o r r e l a t i v e r i g h t s of othe r m i n e r a l 
i n t e r e s t owners and, t h e r e f o r e , i s c o n t r a r y 
t o the d u t i e s of the Commission as set out i n 
Section 65-3-10 NMSA, 1953 Comp., as amended. 

(20) That i n order t o p r o t e c t c o r r e l a t i v e 
r i g h t s , the a p p l i c a t i o n should be denied. 

(21) That Section 65-3-3 E NMSA, 1953 Comp., 
as amended, d e f i n e s waste as f o l l o w s : 

"The p r o d u c t i o n i n t h i s s t a t e of n a t u r a l gas from 
any gas v/ell or w e l l s , or from any gas p o o l , 
i n excess o f tho reasonable market demand from 
such source f o r neitural gas of the type produced 
or i n excess of the c a p a c i t y of gas t r a n s p o r t a t i o n 
f a c _ i l i t i e s f o r such type cTf"natural gasTT". . " ~ " 
(Emphasis added) 
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(22) That Fasken's witness t e s t i f i e d t h a t 
the e n t i r e pool has a g r e a t e r c a p a c i t y t o produce 
gas than the producers i n s a i d pool are able t o 
s e l l t o the p i p e l i n e . 

(23) That t h i s l i m i t e d a b i l i t y t o s e l l gas 
from the pool may be termed a " r e s t r i c t e d demand." 

(24) That t h i s r e s t r i c t e d demand f o r gas 
from the po o l must l o g i c a l l y be concluded t o 
r e s u l t from e i t h e r : 

(a) a l i m i t e d demand f o r gas from the 
pool because o f market c o n d i t i o n s ; o r 

(b) a l i m i t e d demand f o r gas from the po o l 
because o f l i m i t e d p h y s i c a l f a c i l i t i e s 
t o handle and t r a n s p o r t the gas. 

(25) That t h i s r e s t r i c t e d demand may be 
considered the "reasonable market demand" f o r gas 
from the p o o l . 

(26) That p r o d u c t i o n o f gas from t h e po o l 
i n excess o f the reasonable market demand imposed 
by e i t h e r o f the c o n d i t i o n s described i n F i n d i n g 
No. (24) above would cause waste. (See F i n d i n g 
No. (21) above.) 

(27) That t h e o t h e r producers i n the p o o l are 
e n t i t l e d t o produce t h e i r j u s t and e q u i t a b l e share 
of t he gas i n the p o o l and t o be p e r m i t t e d t h e i r 
j u s t and e q u i t a b l e share o f t h e reasonable market 
demand f o r gas from the p o o l . 

(28) That g r a n t i n g t h e a p p l i c a t i o n o f Fasken f o r 
s p e c i a l a l l o w a b l e s would a u t h o r i z e p r o d u c t i o n i n 
excess o f h i s share o f the reasonable market demand 
f o r gas from the po o l and would by d e f i n i t i o n 
( S e c t i o n 65-3-3 E NMSA 1953 Comp.) cause waste. 

(29) That i n order t o prevent waste, t h e 
a p p l i c a t i o n should be denied. 

I T IS THEREFORE ORDERED: 

(1) That the a p p l i c a t i o n o f David Fasken f o r s p e c i a l 
a l l o w a b l e s f o r h i s Ross Federal Well No. 1 and h i s S h e l l 
Federal Well No. 1, bot h i n the I n d i a n Basin-Morrow Gas Pool, 
Eddy County, New Mexico, be and the same i s hereby denied. 
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(2) That j u r i s d i c t i o n of t h i s cause i s r e t a i n e d f o r t h e 
en t r y o f such f u r t h e r orders as the Commission may deem 
necessary. 

DOME a t Santa Fe, New Mexico, on the day and year herein­
above designated. 

STATE OF NEW MEXICO 
OIL CONSERVATION COMMISSION 

I ^ R . TRUJILLO, Chairman 

A. L. •pORTERT'"Jr'V, Member & Secretary 

S E A L 

d r / 



IN THE SUPREME COURT OF THE STATE OF NEW MEXICO . 

MANDATE '--...NO. 9958 

THE STATE OF NEW MEXICO TO THE DISTRICT COURT s i t t i n y w i t h i n 

and f o r the County o f Eddy, GREETING: 

WHEREAS, i n a c e r t a i n cause l a t e l y pending before you, 

numbered 2848 2 on your C i v i l Docket, wherein David Fasken was 

P e t i t i o n e r and O i l Conservation Commission o f the State of Nev; 

Mexico was Respondent, by your c o n s i d e r a t i o n i n t h a t behalf j u d g ­

ment was entered a g a i n s t s a i d P e t i t i o n e r ; and 

WHEREAS, s a i d cause and judgment were afterwards brought i n t o 

our Supreme Court f o r review by P e t i t i o n e r by appeal, whereupon 

such proceedings were had t h a t on February 28, 1975, an o p i n i o n 

v/as handed down and the judgment o f s a i d Supreme Court was entered 

r e v e r s i n g your judgment a f o r e s a i d , and remanding s a i d cause t o you 

NOW, THEREFORE, t h i s cause i s hereby remanded t o you w i t h 

d i r e c t i o n s t o the d i s t r i c t c o u r t t o remand t o the Commission f o r 

the making o f a d d i t i o n a l f i n d i n g s o f f a c t based upon the record 

as i t p r e s e n t l y e x i s t s , and the e n t r y o f nev; orders. 

WITNESS, The Honorable John B. McManus, J r . , 
Chief J u s t i c e of the Supreme Court 
of the State o f New Mexico, and 
the seal of said Court t h i s 21st 
day o f March, 1975. 

y.y> 
C l e r k of the Supreme Court 
o f the State o f New Mexico 



STATS 0? MEW MEXICO COUNTY OP EDDY 

IN THE DISTRICT COURT 

DAVID FASKEN, 

Pe t i t i o n e r , 

v. 

OIL CONSERVATION COMMISSION 
OF THE STATE OF NEW MEXICO, 

Respondent. 

PETITION FOR REVIEW 

Come3 now DAVID FASKEN, by his attorneys, and p e t i t i o n s 

the Court to review O i l Conservation Commission Order No. 

R-4409-g, and I n support thereof, states: 

1. P e t i t i o n e r Ls the assignee of o i l and gas leases 

covering a l l of Sections 4 and 5, Township 21 South, Range 24 

East, Eddy County, Hew Mexico, and i s the owner and operator 

of the following-described wells which are completed i n the 

Morrow formation and which presently are designated by the 

Respondent Commission as being w i t h i n the Indian Basin-Morrow 

Gas Pool: 

David Fasken Ross Federal V/ell No, 1, located • ,.. 
19^0 feet from the South l i n e and 1980 feet from 
the West l i n e of Section 4, Township 21 South, 
Range 24 East, Eddy County, New Mexico. 

David Fasken Shell Federal Well Ho. 1, 
located 1930 feet from the South l i n e and 1980 
feet from the West l i n e of Section 5, Township 
21 South, Range 24 E?.3t, Eddy County, Me* Mexico. 

2* At the time P e t i t i o n e r d r i l l e d and completed the 

above-described w e l l s , the lands upon which they were located 

were designated by the Commission as being within the North 

Indian Basin-Morrow Gas Pool; however, by Order No. R-3758 

Cause No. o u o ,j 

1 -



j. e f fec t ive June 1 , 1969, the said lands and the Peti t ioner 's 
i 

\} 

\ above-described wells were redesignated by the Commission as 

being w i t h i n the Indian Basin-Morr o w Gas Pool. 

3. The d r i l l i n g and completion of ad d i t i o n a l well3 i n 

1 the Morro w formation since the time the Petitioner'3 above- ' " 

I described land3 and wells were redesignated i n the Indian 

j Basin-Morrow Gas Pool has provided information which e3tab-

lishes that the Petitioner's said wells are completed i n a 

source of supply separate and d i s t i n c t from the source of 

• supply f o r a l l other well3 i n the Indian Basin-Morrow Gas Pool * 

4. By reason of being administered and prorated under 

the special rules and regulations applicable t o the Indian 

Basin-Morrow Gas Pool, the production from the Petitioner's 

said wells has been r e s t r i c t e d and a pressure Imbalance has 

I been created which ha3 caused, i s causing and, unless t h i s 

i P e t i t i o n i s granted, w i l l continue to cause migration of gas 

j from beneath the Petitioner's lands, thereby causing waste 

; and v i o l a t i n g the Petitioner's c o r r e l a t i v e r i g h t s . In ad d i t i o n , 

j the pressure d i f f e r e n t i a l that exists between the Petitioner's 

' 3aid wells and wells to the South thereof i s causing water 

I encroachment i n t o those wells and lands, including the State of 

New Mexico as the owner of a royalty i n t e r e s t t h e r ein. ., 

' 5. On May 1, 1972, P e t i t i o n e r applied to the Commission 

f o r an order establishing Sections 4 and 5, Township 21 South, 

Range 24 Ha3t, Eddy County, New Mexico, as a separate gas pool 

f o r production from the Morrow formation and deleting the said 

acreage from the Indian Basin-Morrow Gas Pool, By 3uch applica 

t i o n , the P e t i t i o n e r sought to remove his said acreage from 

administration and proration under the special rules and 



regulations applicable to the Indian 3a3ln-Morrow Gas Pool and 

thereby be enabled to produce his said wells in such a manner 

as bo prevent tha migration of gas from beneath his land3 and 

the encroachment of water into the wells lying South thereof. 

Hearing was held upon the said application on June ?, 1972 

before Daniel S. Nutter, an Examiner appointed by the Commis­

sion, and on September 27, 1972, the Commission entered i t s 

Order NO. R-4409 denying 'the application. On October 24, 1972, 

Petitioner applied to the Commission for hearing de novo upon > 

hi3 original application; hearing de novo was held before the 

Commission on November 21, 1972, and on December 6, 1972, the 

Commission entered i t s Order No. R-4409-A again denying the 

application. On December 22, 1972, Petitioner made Application 

for Rehearing to the Commission with respect to I t s Order No. 

4409-A, and, the Commission having f a i l e d to act thereon within 

ten days after f i l i n g , the Application for Rehearing i s deemed 

to have been refused, pursuant to §65-3-22A, N.M.S.A., 1953. 

6. This matter was then reviewed by this Court as i t s 

1 Cause Ho. 28432 and an Order entered by The D i s t r i c t Court of 

j Eddy County, granting summary judgment in favor of the Oil 

j Conservation Commission of the State of Hew Mexico, which 
: summary Judgment was entered November 29, 1973. Whereupon, 

an appeal was taken to the Supreme Court of the State of New :_v" 

Mexico, and the matter has been reviewed by that Court and i t s 

Mandate directed the Commission to make new findings of fact 

• based upon the record before j t . The new findings have been 

made, as appear in the Order R-4409-B, entered May 22, 1975, 1 

; and new findings made under 10. of 3ald order, and that your 

I Petitioner believes the Order to be erroneous and invalid for 

: the fallowing reasons: 



A. Finding No. 4 of said Order is not supported by 

substantial evidence. To the contrary, the evidence establishes 

that the Morrow formation underlying Sections 4 and 5 is I 

effectively separated by a water-filled structural trough from. J 

the remainder of the Indian Basin-Morrow Gas Pool...,„ v ^ 

B. Findings 6, 7 and 8 are i^ithout support in T the 

evidence, and to the contrary, the evidence clearly shows that 

no communication exists between the North Portion of the Indian 

Easin-Morrow Gas Pool and the Southern designated portion of 

the Indian Basin-Morrow Oas Pool, and that the two pools are 

separate and dist inct sources of supply. 

C. Finding No. 18 i s without support in the evidence 

and i s contrary to the evidence that withdrawals from the 

Northern portion of the Indian Basin-Morrow Gas Pool would have 

no effect on the operators in the Southern part , and in addition 

would be benef ic ia l to the operators in the Southern portion of 

the Pool in that additional production from the Northern portion 

would prevent the watering-out of wells to the South. 

D. Findings No. 23, 24, 25, 26, 29 and 30 are without 

support in the evidence and contrary to the evidence, which 

shows that additional f a c i l i t i e s for the transportation of 

natural gas are available and that the market demand i s suohc, 
• .-5 %*S~ te^- set-

that any additional production from the Fasken wells in question 

could be purchased and transported. 

E. The Order is erroneous, invalid and void, in that 

the effect of the Order would be to cause waste and to violate 

the correlative right3 of the Petitioner and other mineral 

interest owners, contrary to the duties imposed upon the 

Commission by the Laws of the State of New Mexico. 

7. This Petition for review i s brought pursuant to §65-3-

22B, N.M.S.A., 1953. Copies of Commission Order No. R-4409-B 

- 4 -



are attached. An Application for Rehearing i s not attached 

in that the Mandate of the Supreme Court instructed the 

Commission to enter, new findings baaed upon the presently-

existing record, A copy of the Mandate of the Supreme Court 
• v--:v-'.-~' 'J-

i s attached hereto. 

WHERSFORS, Petitioner asks that the Court review Commission * 

Order No. R-4409-3 and the evidence upon which the Commission 

purported to base-such Order, and that the Court enter a*Judg­

ment -.declaring the Order i n v a l i d , and vacating the same. 

MONTGOMERY, FEDERICI, ANDREWS, HANNAHS 
& BUELL 

By. 
Attorneys for Petitioner 
Post Office Box 2307 
Santa Fe, New Mexico 87501 
(Telephone [505] 982-3875) 

- 5 -



Bi* THE OIL' CONSERVATION { ( 1ISSION 
OF THE STATE OF NEW MEXICO 

IN THE MATTER OF THE HEARING 
CALLED BY THE OIL CONSERVATION 
COMMISSION OF NEW MEXICO FOR 
THE PURPOSE OF CONSIDERING: 

CASE NO. 4733 
Order No, R-4409-B 

APPLICATION OF DAVID FASKEN FOR 
POOL CONTRACTION AND CREATION 
OF A NEW GAS POOL, EDDY COUNTY, 
NEW MEXICO. 

ORDER OF THE COMMISSION 

BY THE COMMISSION; 

Th i s cause came on f o r h e a r i n g de novo a t 9 a.m. on 
November 21, 1972, a t Santa Fe, New Mexico, be f o r e t h e O i l 
Conservation Commission o f New Mexico, h e r e i n a f t e r r e f e r r e d 
t o as t h e "Commission." 

NOW, on t h i s 22nd day o f May, 1975, the Commission, a 
quorum being p r e s e n t , having considered the testimony presented 
and t h e e x h i b i t s r e c e i v e d a t s a i d h e a r i n g , and being f u l l y 
advised i n t h e premises, 

FINDS: 

(A) That due p u b l i c n o t i c e having been g i v e n as r e q u i r e d 
by law, t h e Commission has j u r i s d i c t i o n o f t h i s cause and the 
s u b j e c t m a t t e r t h e r e o f . 

(B) That a f t e r an examiner h e a r i n g , Commission Order No. 
R-4409, dated September 27, 1972, was entered in Case No. 4733 
denying t h e a p p l i c a t i o n o f David Fasken f o r the c o n t r a c t i o n o f 
the I n d i a n Basin-Morrow Gas Pool by the d e l e t i o n t h e r e f r o m o f 
a l l o f Sections 4 and 5, Township 21 South, Range 24 East, NMPM, 
Eddy County, New Mexico, and the c r e a t i o n o f a new non-prorated 
gas p o o l comprising s a i d lands. 

(C) That David Fasken requested and was granted a de novo 
h e a r i n g b e f o r e the Commission on h i s a p p l i c e t t i o n i n Case No~ 473 

(D) That t h e a p p l i c a t i o n o f David Fasken v/as again d e n i e d 
by t h e Commission on December 6, 197 2. 

(E) That Fasken f i l e d an A p p l i c a t i o n f o r Rehearing o f the 
d e c i s i o n i n Case 4733 on December 22, 1972. 

(F) That the Commission took no a c t i o n on the A p p l i c a t i o n 
f o r Rehearing thereby denying i t . 
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( 

(G) That David Fasken appealed t h i s d e c i s i o n o f the 
Commission t o t h e D i s t r i c t Court o f Eddy County. 

(H) That t h e Commission moved f o r Summary Judgment. 

( I ) That on November 29, 1973, the Commission's Motion 
f o r Summary Judgment was granted by the D i s t r i c t Court. 

(J) That David Fasken appealed t h i s d e c i s i o n t o the Supreme 
Court o f New Mexico i n December, 1973. 

(K) That t h e Supreme Court reversed t h e D i s t r i c t Court 
and remanded t h e cause back t o the Commission on February 28, 
1975. 

(L) That i n re a c h i n g i t s d e c i s i o n , t h e Supreme Court 
s t a t e d i t d i d n o t want f o r t h e o r i e s i n t h i s case b u t t h a t t h e 
problem w i t h t h e t h e o r i e s advanced by counsel was t h a t they• 
were n o t b o l s t e r e d by t h e e x p e r t i s e of the Commission. 

(M) That i n r e v e r s i n g the D i s t r i c t Court, t h e Supreme 
Court found t h a t s u f f i c i e n t f i n d i n g s t o d i s c l o s e t h e reasoning 
o f t h e Commission were l a c k i n g and r e v e r s a l was thereby r e q u i r e d . 

(N) That t h e case was "...remanded t o t h e Commission f o r 
t h e making o f a d d i t i o n a l f i n d i n g s o f f a c t based upon the r e c o r d 
as i t p r e s e n t l y e x i s t s , and the e n t r y o f new o r d e r s . " 

(0) That pursuant t o t h i s d e c i s i o n o f t h e New Mexico 
Supreme Court and upon f u r t h e r review o f the r e c o r d t h e Commission 
f i n d s : 

(1) That the Commission i s empowered by Sub­
s e c t i o n (12) of S e c t i o n 65-3-11 NMSA, 1953 Comp., 
as amended, "To determine the l i m i t s o f any p o o l o r 
pools p r o d u c i n g crude petroleum o i l o r n a t u r a l gas 
o r b o t h , and from time t o t i m e t o redetermine such 
l i m i t s ; " 

(2) That on June 1, 196 9, the Commission entered 
Order No. R-3758 which pursuant t o i t s s t a t u t o r y 
powers a b o l i s h e d t h e N o r t h I n d i a n H i l l s - M o r r o w Gas Pool 
and extended t h e I n d i a n Basin-Morrow Gas Pool t o 
i n c l u d e acreage f o r m e r l y i n c l u d e d i n s a i d N o r t h I n d i a n 
H i l l s - M o r r o w Gas Pool because the Commission concluded 
t h a t t h i s area comprised a s i n g l e source o f supply. 

(3) That Fasken contends t h a t t h e I n d i a n Basin-
Morrow Gas Pool i s d i v i d e d i n t o tv/o separate pools by a 
water t r o u g h . 

(4) That the evidence used t o s u p p o r t t h e water 
t r o u g h concept was shown t o be incompl e t e , m i s l e a d i n g , 
and p r o b a b l y i n a c c u r a t e . 
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(5) That the evidence showed t h a t the w i t h d r a w a l 
o f gas from a w e l l i n t h e n o r t h p a r t o f the I n d i a n 
Basin-Morrow Gas Pool a f f e c t s the pressure and gas 
m i g r a t i o n i n t h e south part' o f t h e p o o l and t h a t the 
w i t h d r a w a l o f gas i n the south p a r t o f the p o o l a f f e c t s 
pressure and gas m i g r a t i o n i n the n o r t h p a r t o f t h i s 
p o o l . 

(6) That communication t h e r e f o r e e x i s t s t h r o u g h ­
o u t t h e p o o l . 

(7) That communication throughout a r e s e r v o i r 
i s one o f t h e means used t o determine t h a t a p o o l con­
s t i t u t e s a s i n g l e source o f gas supply. 

(8) That tha I n d i a n Basin-Morrow Gas Pool con­
s t i t u t e s a s i n g l e source of gas supply. 

(9) That t h e Commission i s empowered by S e c t i o n 
65-3-10 NMSA, 1953 Comp., as amended, t o p r e v e n t waste 
and p r o t e c t c o r r e l a t i v e r i g h t s . 

(10) That Fasken i s seeking w i t h t h i s a p p l i c a t i o n 
h i g h e r r a t e s o f p r o d u c t i o n from each o f h i s w e l l s i n 
t h e n o r t h e r n p o r t i o n o f the I n d i a n Basin-Morrow Gas P o o l . 

(11) That the w e l l s i n t h e n o r t h e r n p o r t i o n o f 
t h e p o o l c o u l d produce a t h i g h e r r a t e s i f t h e y were 
removed from s a i d p o o l and t h e i r p r o d u c t i o n , t h e r e b y , 
no longer p r o r a t e d i n accordance w i t h t h e a l l o w a b l e s 
s e t f o r t h e I n d i a n Basin-Morrow Gas P o o l . 

(12) That the a l l o c a t i o n of a l l o w a b l e s i n t h e 
I n d i a n Basin-Morrow Gas.Pool i s on a s t r a i g h t acreage 
b a s i s . 

(13) That because of. v a r i a t i o n s i n t h e U n i t e d 
S t a t e s P u b l i c Lands Surveys, more acreage i s d e d i c a t e d 
t o each o f Fasken's w e l l s i n the n o r t h e r n p o r t i o n o f 
t h e p o o l t h a n i s d e d i c a t e d t o o t h e r w e l l s i n the p o o l , 
and he t h e r e f o r e r e c e i v e s l a r g e r a l l o w a b l e s f o r h i s 
two w e l l s and i s a u t h o r i z e d t o produce c o n s i d e r a b l y 
more from each o f these w e l l s than are o t h e r o p e r a t o r s 
i n t h e p o o l . 

(14) That t e n w e l l s produce from t h e I n d i a n 
Basin-Morrow Gas Pool. 

(15) That t h e two Fasken w e l l s i n t h e n o r t h e r n 
p o r t i o n o f s a i d p o o l c o n s t i t u t e 2 0 p e r c e n t o f the. 
w e l l s producing from the p o o l . 
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(16) That the tv/o Fasken v/ells i n the n o r t h 
o f s a i d p o o l have produced almost 40 percent o f the. 
gas from t h e p o o l . 

(17) That Fasken has an o p p o r t u n i t y equal t o 
t h a t o f o t h e r producers i n the pool t o produce h i s 
j u s t and e q u i t a b l e share o f gas from s a i d p o o l . 

(18) That g r a n t i n g t h e a p p l i c a t i o n o f David 
Fasken f o r p o o l c o n t r a c t i o n and c r e a t i o n o f a new 
non-prorated gas pool would increase the amount 
of gas Fasken c o u l d withdraw, g i v i n g him an advan­
tage over t h e o t h e r o p e r a t o r s producing from t h i s 
s i n g l e source o f supply thereby i m p a i r i n g t h e i r 
c o r r e l a t i v e r i g h t s . 

(19) That g r a n t i n g t h e a p p l i c a t i o n o f David 
Fasken would have t h e same a f f e c t as d e - p r o r a t i n g 
t h e n o r t h e r n p o r t i o n o f t h e I n d i a n Basin-Morrow 
Gas Pool b u t not d e - p r o r a t i n g the remainder o f the 
p o o l and would a u t h o r i z e g r e a t e r r a t e s o f p r o d u c t i o n 
f o r t h e Fasken w e l l s i n the n o r t h p a r t o f the p o o l 
t h a n f o r o t h e r w e l l s i n t h e p o o l . 

(20) That g r a n t i n g t h e a p p l i c a t i o n o f David 
Fasken would a u t h o r i z e p r o d u c t i o n p r a c t i c e s which 
v/ould i m p a i r t h e c o r r e l a t i v e r i g h t s o f o t h e r m i n e r a l 
i n t e r e s t owners and, t h e r e f o r e , i s c o n t r a r y t o the 
d u t i e s o f t h e Commission as se t out i n S e c t i o n 
65-3-10 NMSA, 1953 Comp., as amended. 

(21) That i n order t o p r o t e c t c o r r e l a t i v e 
r i g h t s , t h e a p p l i c a t i o n should be denied. 

(22) That S e c t i o n 65-3-3 E NMSA, 1953 Comp., as 
amended, d e f i n e s waste as f o l l o w s : 

"The p r o d u c t i o n i n t h i s s t a t e o f n a t u r a l gas 
from any gas v / e l l or w e l l s , or from any gas 
p o o l , i n excess o f t h e reasonable market demand 
from such source f o r n a t u r a l gas o f t h e type 
produced o r i n excess o f the c a p a c i t y o f gas 
t r a n s p o r t a t i o n f a c i l i t i e s f o r such type o f 
n a t u r a l gas ...." (Emphasis added) 

(23) That Fasken's witness t e s t i f i e d t h a t the e n t i r e 
p o o l has a g r e a t e r c a p a c i t y t o produce gas than the 
producers i n s a i d p o o l are able t o s e l l t o the p i p e l i n e . 

(24) That t h i s l i m i t e d a b i l i t y t o s e l l gas from 
t h e p o o l may be termed, a " r e s t r i c t e d demand." 
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(2 5) That t h i s r e s t r i c t e d demand f o r gas from 
the pool must l o g i c a l l y be concluded t o r e s u l t from 
e i t h e r : 

(a) a l i m i t e d demand f o r gas from the p o o l 
because o f market c o n d i t i o n s ; o r 

(b) a l i m i t e d demand f o r gas from the p o o l 
because o f l i m i t e d p h y s i c a l f a c i l i t i e s 
t o handle and t r a n s p o r t the gas. 

(26) That t h i s r e s t r i c t e d demand may be considered 
t h e "reasonable market demand" f o r gas from t h e p o o l . 

(27) That p r o d u c t i o n o f gas from the p o o l i n excess 
o f t h e reasonable market demand imposed by e i t h e r o f 
th e c o n d i t i o n s d e s c r i b e d i n F i n d i n g No. (24) above 
would cause waste. (See F i n d i n g No. (21) above.) 

(28) That the o t h e r producers i n the p o o l are 
e n t i t l e d t o produce t h e i r j u s t and e q u i t a b l e share o f 
t h e gas i n t h e p o o l and t o be p e r m i t t e d t h e i r j u s t and 
e q u i t a b l e share o f th e reasonable market demand f o r 
gas from t h e p o o l . 

(29) That g r a n t i n g the a p p l i c a t i o n o f Fasken f o r 
p o o l c o n t r a c t i o n and c r e a t i o n o f a nev; non-prorated 
gas p o o l would a u t h o r i z e p r o d u c t i o n from h i s two w e l l s 
i n t h e n o r t h e r n p o r t i o n o f the p o o l i n excess o f h i s 
share o f th e reasonable market demand f o r gas from t h e 
p o o l and would by d e f i n i t i o n (Section 65-3-3 E NMSA 
1953 Comp.) cause waste. 

(30) That i n or d e r t o prevent waste, the a p p i i c a t i c n 
should be denied. 

IT IS THEREFORE ORDERED: 

(1) That t h e a p p l i c a t i o n o f David Fasken f o r p o o l c o n t r a c 
t i o n and c r e a t i o n o f a new non-prorated gas p o o l be and t h e 
same i s hereby denied. 

(2) That j u r i s d i c t i o n o f t h i s cause i s r e t a i n e d f o r the 
e n t r y o f such f u r t h e r orders as the Commission may deem 
. necessary. 

( 
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DONE a t Santa Fe, New Mexico, on the day and year h e r e i n ­
above designated. 

STATE OF NSW MEXICO 
OIL CONSERVATION COMMISSION 

I . R. TRUJILLO, Chairman 

A. L. PORTER, J r . , Member & Se c r e t a r y 

S E A L 

j r / 
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IN THE SUPREME COURT OF THE STATE OF NEW MEXICO 

MANDATE '"':'-',yNO. 99 58 

THE STATE OF NEW MEXICO TO THE DISTRICT COURT s i t t i n g " w i t h i n 

and f o r t h s County o f Eddy, GREETING: 

WHEREAS, i n a c e r t a i n cause l a t e l y pending before you, 

numbered 28482 on your C i v i l Docket, wherein Deivid Fasken was 

P e t i t i o n e r and O i l Conservation Commission o f the State o f Nev; 

Mexico was Respondent, by your c o n s i d e r a t i o n i n t h a t b e h a l f j u d g ­

ment was entered a g a i n s t s a i d P e t i t i o n e r ; and 

WHEREAS, s a i d cause and judgment were a f t e r w a r d s brought i n t o 

our Supreme Court f o r review by P e t i t i o n e r by appeal, whereupon 

such proceedings were had t h a t on February 28, 1975, an o p i n i o n 

was handed down and the judgment o f sa i d Supreme Court was entered 

r e v e r s i n g your judgment a f o r e s a i d , and remanding s a i d cause t o you 

NOW, THEREFORE, t h i s cause i s hereby remanded t o you w i t h 

d i r e c t i o n s t o the d i s t r i c t c o u r t t o remand t o the Commission f o r 

the making o f a d d i t i o n a l f i n d i n g s o f f a c t based upon the reco r d 

as i t p r e s e n t l y e x i s t s , and the e n t r y of nev; o r d e r s . 

WITNESS, The Honorable John B. McManus, J r . , 
Chief J u s t i c e o f the Supreme Court 
o f the State o f Nev/ Mexico, and 
the sea l o f sa i d Court t h i s 21st 
day o f March, 1975. 

Cler k of the Supreme Court 
o f the State o f Nev; Mexico 


