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EXHIBIT #gzr;

Effect on shut-in status of Grace-Atlantic No. 1l:using

the redistribution of under production in June, 1973 to

determine the shut-in status.

Current Allowable April thru August, 1973
Redistribution June, 1973

Total

1,085,853+5=217,171 x 6
Over Production Status August, 1973

Difference

697,663
388,190

1,085,853

1,303,026

1,061,302

241,726

MCF
MCF

MCF

MCF
MCF

MCF .



¢ Exhibit JE—
South Carlsbad Field

Proration Schedule using Marginal Reclassification and not classifying new wells

non-marginal until their monthly production justifies a non~marginal classification.

Non=Marg.
Acreage Factor Pool Marginal Non~Marg. Allocation
Month Marginal Non-Marg. ;Ali:?ation Allocation Allocation Per Well
flﬂﬁﬂﬂﬁsﬁ,
Jan 14,06 4.94 1,800,000 551,444 1,248,556 252,744
Feb 13.06 4.94 1,600;000 551,444 1,048,556- - 212,258
Mar 12,06 4,94 1,500,000 551,444 948,556 192,015
Apr 14.04 @:94 1,500,000 474,176 1,025,824 207,657
May 13.05 3.96 1,900,000 714,232 1,185,768 299,436
Jun 17.06 3.96 2,250,000 999,912 1,250,008 315,679
Jul 24,03 3.96 3,658,000 2,036,663 1,621,337 409,429
Aug 25,02 2.00 3,020,000 2,051,268 968,732 | 484,366
Sep 26.02 2.00 3,200,000 2,036,480 1,163,520 581,760
Oct 28.00 2.00 2,529,400 1,941,107 588,293 294,147

whLp:
q@
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opinion in which Mr.

SUpPP. and & three-judge United
States District Court for the Eastern
District of Pennsylvania, 326 F.Supp.
127, upheld constitutionality of the stat-
utes, and the Supreme Court noted prob-
able jurisdiction. Mr. Justice Stewart
delivered the opinion of the Supreme
Court that the. prejudgment replevin
statutes worked a deprivation of proper-
ty without procedural due process of law
insofar as they denied the right to prior
opportunity to be heard before chattels
were taken from their possessor.

Judgments of District Courts vacat-
ed and cases remanded for further pro-
ceedings. . :

Mr. Justice White filed a dissenting
[r, Chief Justice
Burger and Mr. Justice
joined. A

Mr. Justice Powell and Mr. Justice
Rehnquist took no part in the considera-
tion or decision of the case.

1. Constitutional Law €&=251

Central meaning of “procedural due
process” is that parties whose rights are
to be affected are entitled to be heard
and, in order that they may enjoy that
right, they must be notified. U.S.C.A.
Const. Amend. 14.

See publication Words and Phrases
for other judicial constructions and
definitions,

2. Constitutional Law ¢=251

Procedural due process includes
right to notice and opportunity to be
heard at meaningful time and in mean-
ingful manner. U.S.C.A.Const. Amend.
14.

3. Constitutional Law €=278(1) -

Constitutional right to be heard is
basic aspect of duty of government to
follow a fair process of decision making
when it acts to deprive a person of his

* possessions; purpoese of requirement is

not only to ensure abstract fair play to
the individual but to protect his use and
possession of property from arbitrary
encroachment—to minimize substantive-

Blackmun

ly unfair or mistaken deprivationg of R
property, a danger that is especially jmend. 14.

great when the state seizes goods simply ¥l Constitutional Law €=278(1)

upon application of and for benefit oy §§ Right to prior hearing attaches only
private party. U.S.C.A.Const., Amenq ..%.b deprivation of interest encompassed
14. m «thin Fourteenth Amendment’s protec-
4. Constitutional Law &=278(1) *Rn, U.S.C.A.Const. Amend. 14.

Prohibition against deprivation of & , Constitutional Law &=278(1)

property without due process of law re. i ivati
flects the high value, embedded in our ety s monotheless 4 -depriva.

constitutional and political history, that
we place on a person’s right to enjoy
what. is his, free of governmental inter.
ference. U.S.C.A.Const. Amend. 14,

Law €=278(1)
jcetand .obmunv- to A
soQd IR TAnL. 4 Constitutional Law €=278(1)

jvati atill be i Any significant taking of property
ven though at /%y state is within purview of the due
ﬁnwvaammm clause, U.S.C.A.Const. Amend.

w14

See publication Words and Phrases
for other judicial constructions and
definitions.

1. Constitutional Law ¢=278(1)

While length and consequent severi-
v of a deprivation of property by state
nay be factor to weigh in determining
ippropriate form of hearing needed
tior to the deprivation, it is not deci-
uve of basic right to prior hearing of
wme kind, U.S.C.A.Const. Amend. 14.

fact that a

undo trary tal
£) ICCUU 1
QiSebiasalicady_occurped.
Const. Amend. 14,
6. Constitutional Law >278(1)

Whatexver its foxm, mmwom:imn for
hearing must be provided before depri- ',
vation of propert *.21% Constitutional Law €>277(1)

4 Fourteenth Amendment’s protection
:.m property does not safeguard only
&#E.m of undisputed ownership but ex-
ﬁmﬁam to any significant property inter-

i

3t including statutory entitlements.

Y

: .
progeedings, if any. U.S.C.A.Const.

. 3.C.A.Const. Amend. 14.
Amends. 5, 14. ﬁm ,
Q Constitutional Law ¢>805 ﬁ 4 Constitutional Law €=277(1)
Replevin &2 TE, Where, under conditional sales con-

Facts that Florida and Pennaylvar-
ia prejudgment replevin statutes require
that party seeking writ must first post
bond, allege conclusorily that he is eatt
tled to specific goods and open EB!R A
to possible liability and damages if be 3
wrong do not obviate right to & v:ﬂ
hearing that is the only truly &»3:8 )
safeguard against arbitrary m%_.?-mx - Rzl
of property. F.S.A. §§ 78.01, 78.07. <~ 73 Jlicien
08, 78.10, 78.13; 12 P.S. Pa. § wﬂt_, o
PaR.CP. Nos, 1073(a, b), 1076, 1L L lvd

P Iyl

id4. Constitutional Law <=277(1)

Where there was dispute between
wife and her estranged husband over
which of them had legal right to custody
of child and to possession of the child’s
clothes, furniture and toys, wife’s inter-
est in such chattels was protected by or-
dinary property law and her interest
was sufficient to invoke due process
safeguards with respect to seizure un-

der writ of replevin. U.S.C.A.Const.
Amend. 1i4.

15. Constitutional Law €305
. n i

16. Constitutional Law €305
Right of party i ossession of

vance showing that.he will surely prevail

it is enough to i

i )

procedur; €]
Amendment_fhal..a significant..property

ulti-

interest is at stake, irweméu the

2 3 2z . .. ......,n.,.,.,.
and use of the goods, U.S.C.A.Con
Amend. 1L

17. Secured Transactions €228,

With respect to rights of buyers un-
der conditional sales contracts to hear-
ing before repossession of chattels pur-
chased, it was enough that the right to
continued possession of goods was open
to some dispute at hearing since sellers
of goods had to show, at the least, that
buyers had defaulted in their payments.
U.S.C.A.Const. Amend. 14,

18, Secured Transactions €228
Simplicity of issue of ultimate right
of conditional buyeras to continued pos-
session of chattels purchased might be
relevant to formality or scheduling of a
hearing before repossession, but it
would not preclude right te prior hear-
ing of some kind. U.S.C.A.Const.

A v d 14

mm,

it

i
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+19. Consty .ionai Law S=277(1)
e Due process requirement of hearing
before deéprivation of property takes ef-

fect i3 nat. limijted to protection of only a

Const, Amend, 14.

* . /2L Constitutional Law €>277(1)

It is not business of court in adju-
dicating due process rights with respect
to deprivation of goods chosen by indi-
vidual to make its own critical evalua-
tion of individual’s choices and to pro-
tect only the ones which, by its own
. lights, are “necessary.” U.S.C.A.Const.
Amend. 14.

A, ~%%. Constitutional Law €278(1)

. Relative weight of liberty or prop-
v erty interests is relevant to form of no-
w tice and hearing required by due process
before deprivation of such liberty or in-
terest, but some form oI notice and
hearing, formal or informal, is required
before deprivation o property interests
that cannot be characterized as de min-
imis. U.S.C.A.Const. Amend. 14.

23. Constitutional Law €278(1)

4 To justify postponing notice and op-

: portunity for a hearing before depriva-

H tion of property interest on basis of an
extraordinary situation, the situation
must be truly unusual. U.S.C.A.Const.
Amend. 14.

24. Constitutional Law e=278(1)

The rather ordinary costs in time,
effort and expense resulting from hear-
ing held prior to deprivation of property
interest cannot outweigh the constitu-
tional right to such a hearing. U.S.C.
A.Const. Amend, 14,

25. Constitutional Law E=278(1)

"~ Procedural due process is not in-
tended to promote efficiency or accom-
modate all possible interests; it is in-

i

-4

of the person whose possessions apa
U.S.C.A.Congy.

Na.,,_co..m:a::osﬂ Law €=278(1)
*= Qutright seizure of propert:

particular

Amend, 14.

27. Constitutional Law €=305

Procedural due process does not re-
quire that hearing be held before repos-
session of property sold under condition-
al sales contract unless buyer, having re-
ceived notice of his opportunity for such
a hearing prior to repossession, takes
advantage of it. U.S.C.A.Const. Amend.
14.

28. Replevin =2

Broadly drawn Florida and Pennsyl-
vania replevin statutes which do not lim-
it summary seizure to special situations
demanding prompt action, under which
private parties may unilaterally invoke
state power to replevy goods without
any state official participating in deci-
sion to seek writ, reviewing basis for
claim to repossession or evaluating need
for immediate seizure and which do not
even require that plaintiff provide any
information to court on such matters did

not serve an important state interest .

such as might justify summary seizure-
U.S.C.A.Const. Amend. 14; F.S.A. §§
78.01, 78.07, dm.om. 78.10, 78.13; 12 P.S.
Pa. § 1821; Pa.R.C.P. Nos. 1073(a, b)
1076, 1077, 12 P.S. Appendix.

29. Constitutional Law ¢43(1)
In civil, no less than criminal ares
courts indulee everv raucanashle .1‘

process rights. U.S.C.A.Const.

14.

9. Constitutional Law €43(1)
Waiver of constitutional rights in

P& 1y context must, at the very least, be

-Mjear and any contractual language re-
*Yed upon must, on its face, amount to a
Waaiver.

#)1. Constitutional Law &243(1)

Where conditional sales contracts
aimply provided that upon default the
“agller “may take back,” “may retake” or

s

¥imay repossess” merchandise, contracts

““facluded nothing about waiver of prior
jraring before_the taking or reposses-

¢ qon and contract did not indicate how

x through what process, whether final
dgment, self-help, prejudgment replev-
with a prior hearing, or prejudgment
tplevin without prior hearing, seller

# sould take back the goods the purported

naiver provisions did not waive buyers’
jostitutional right to a preseizure hear-
-.i1g of some kind. U.S.C.A.Const.
Amend. 14.

"2 Constitutional Law €305
y Replevin ¢=2
u Florida and Pennsylvania prejudg-
et replevin statutes work a depriva-
T of property without procedural due
,.,u.sommm of law insofar as they deny
%i; to prior opportunity to be heard
,.,&m?.m chattels are taken from their pos-
#sor, U.8.C.A.Const. Amend, 14; F.
A. §8§ 78.01, 78.07, 78.08, 78.10, 78.13;
2 PS8 Pa § 1821; PaR.C.P. Nos.

”m.srm, b), 1076, 1077, 12 P.S. Appen-

fx

L Constitutional Law ¢70(1), 312
mﬁ.mem has power to seize goods be-
e final judgment to protect security

o

their _claim_to

ave

3 thereby puw,non.&m_ﬁ mnon. dura
¥ process, but nature and form. of

N .35. syllabus constitutes no part of the
“inion of the Court but has been pre-. -
Pared by the Leporter of Decisions for

¥ Cite as 92 S.Ct.
“ tended to protect the particular interesyy w%cawao: against waiver of procedural

ﬂzm

p, ’mem.

e

b ,Ww.amagﬁm. 80 long_ as_the Tneed not initiate a repossession actiog-or

k allege

duie
1982 (1972)

buch prior hearings are legitimately
bpen to many potential variations and
pre subject for legislation, not adjudica-
ion. U.S.C.A.Const. Amend. 14.

r». Constitutional Law €=278(1)
Essential reason for requirement of
prior hearing before depriving person of
broperty interest is to prevent unfair
ind mistaken deprivations of property;
he hearing must provide a real test and
jue process is afforded only by the
inds of notice and hearing which are
imed at establishing the validity, or at
ast the probable validity, of the under-
ing claim against the alleged debtor.
.5.C.A.Const. Amend. 14.

Syllabus *

Appellants, most of whom were pur-
chasers of household goods under condi-
tional sales contracts, challenge the con-
stitutionality of prejudgment replevin
provigsions of Florida law (in Ne. 70- .
5039) and Pennsylvania law (in No. 70— \N
5138). These provisions permit a pri- )7
vate party, without a hearing or _prior
notice to the other party, to obtain a
prejudgment writ of replevin through a
summary process of ex parte application
to a-court clerk, upon the posting of a
bond for double the value of the proper-

ty to be seized. The sheriff is then re-
quired to execute the writ by seizing the
property. Under the Florida statute the
officer seizing the property must keep it
for three days. During that period the
defendant may reclaim possession by
posting his own security bond for double
the property’s value, in default of which
the property is transferred to the appli-
cant for the writ, pending a final judg-
ment in the underlying repossession ae-
tion. In "PeWngyIvania the applicant

(as Florida requires) legal enti-
tlement to the property, it being suffi-

cient that he file an “affidavit of the

value of the property”; and to secure a

ed States v. Detroit Timber & Lumber &

Co., 200 U.S. 321, 337, 26 S.Ct. 282, 297, el reien il st
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uom?mmwacnm hearing the party losing the

. property through replevin must himself

initiate a suit to recover the property.
He may also post hig own n.o:imuwo:a
within three days of the geizure to .nm-
gain possession. Included in the print-
ed-form sales contracts that E,uﬁm:wu»m.
signed &mnm»cuoimmgm‘ for Fm sellers
repossession of the merchandise on n.wm
buyers’ default. Three-judge UGS.JQ.
Courts in both cases upheld the constitu-
tionality of the challenged replevin pro-
vigions. Held:

1. The Florida and Pennsylvania
replevin provisions are invalid under the
Fourteenth Amendment since they work
a deprivation of property imﬁoﬁ. due
process of law by denying the right to a
prior opportunity to be heard before
chattels are taken from the possessor.
Pp. 1994-2000.

(a) Procedural due process in the
context of these cases requires an oppor-
tunity for a hearin befo
thorizes its 2 nts to_seize 1
the possession of a person u on the ap-
plication of another, an

| the minimal de-

terrent effect of the bond reql
pmaaa..,E.Mﬁm%a.,;.%mﬂ,ﬁcﬁusbn, a
2«# C ites no. substitute for a_pre-
seigure hearing. Pp. 1994-1996.

(b) From the standpoint of the ap-
plication of the Due Process Clause it is
immaterial that the deprivation may be
temporary and nonfinal during the
three-day  post-seizure period. Pp.
1996-1997.

(¢) The possessory interest of w?
pellants, who had made substantial in-
stallment payments, was sufficient for
them to invoke procedural due process
safeguards notwithstanding their lack of
full title to the replevied goods. Pp.
1997-1998. :

(d) The District Courts erred in
rejecting appellants’ constitutional claim
on the ground that the household goods
seized were not items of “necessity” and
therefore did not require due process
wentaction as the Fourteenth Amend-

§.. cc parte application of any other
;rson who claims a right to them and
waa a security bond. Neither statute
ovides for motice to be given to the
.uummmmm.on of the property, and neither

ment imposes no
1998-1999.

(e) The broadly drawn - provisiona’
here involved serve no such important a &
m»mva interest as might justify summary atute gives the possessor an.opportuni-
seizure. Pp. 1999-2000. “4 to challenge the seizure at any kind
| 2 The contract provisions for re-¢. 4 prior hearing. The fquestion) is
Auommmmmmo: py the seller on the buyers: ytether these st m_..ma:mmm vio-
default did not amount to a waiver of e the Fourteenth Amendment’s guar-

the appellants’ procedural due process < Yee that no State shall deprive any

such limitation. Py o

irights, those provisions neither dispens.” mmy of property without due w%mmwm

ing with a prior hearing nor indicating : 4 law._
the procedure by which repossession was m
to be achieved. D. H. Overmyer Co, v
‘Frick Co., 405 U.S. 174, 92 8.Ct. 775, 4
L.Ed2d 124, distinguished. Pp. 2000

12002, b

No. 70-5039, 317 F.Supp. 954, and
No. 70-5138, 326 F.Supp. 127, <mn£2..w
and remanded.

73

I

wientes, is a resident of Florida. She
A .rchased a gas stove and service policy
om the Firestone Tire and Rubber
mpany (Firestone) under a condition-
¢ % ales-contract calling for monthly pay-
%;ﬁim over a period of time, A few
% nths later, she purchased a stereo-
. for snic phonograph from the same com-
O.:EMMMEMNWNMWMMM %“MM”H. ww“m.oﬁ. any under the same sort of contract.
appe:la Y ecial leave of; e total cost of the stove and stereo was
monm. M:,o hac vice, by SP " pout $500, plus an additional financing
ourt.

R _ew sarge of over $100. Under the con-
Herbert T. Schwartz for appellee Rov-" ety Firestone retained title to the

ert L. Shevin, Atty. Gen., of the State 9. Serhan Hioe. but Mrs, Fuentes was enti-
Fla. f to possession unless and until she
George W. Wright, Jr., Miami, Fia,” Jould default on her installment pay-
for appellee Firestone Tire and Rubbe? ants,
Co. b
David A. Scholl, Philadelphia, Pa. fort:
the appellants Paul Parham and ozsmz 2
pro hac vice, by special leave of Cout*- 4
Robert F. Maxwell for appellet®s
Americo V. Cortese and others.

J———- e

For more than a year, Mrs., Fuentes
e her installment payments. But
n, with only about $200 remaining to
taid, a dispute developed between her
4 Firestone over the servicing of the
wve, Firestone instituted an action in
wmsmw claims court for repossession of
) ) Jjvered ¢ 1 the stove and the stero, claiming
Mr. Justice MHFM,;HNH de »#a& Mrs. Fuentes had refused to make
opinion of the Lourt. » :nma remaining payments. Simulta-
We here review the decisions 0 \

. . nvvn:
three-judge federal district courts V1
upheld the constitutionality om. bt
and Pennsylvania laws ngo«wu oy ,
summary seizure of goods or € a of 1€ ”“.25 procedures under the ¥Fourth

erson’s possession under a writ & ° \y etdment, made applicable to the States
N~M<m= Both statutes Uﬁoimm for .5””@ m.w.._ocqaomﬂz_. We do not, however,
) . t i o Y
Mcmdnm of writs ordering state ag® at issue. See n. 32, infre.
seize a person’s possessions, simph

S S N

S p. 1990-1992 of the text, infra.

MJ th Mrs. Fuentes and the 3:5::19 in
¥9. 5138 also challenged the prejudgment

Aac:..—. gwm.mldm:.mmE:.nrouccm:.uug
: 55 10 T PRI T ERUE R -

Cite as 92 BCt. 1983 (1972)

The appellant in No. 5039, Margarita ‘

neously with the filing of that action
and before Mrs, Fuentes had even re-
ceived a summons to answer its com-
plaint, Firestone obtained a writ of re-
plevin ordering a sheriff to seize the
disputed goods at once.

In conformance with Florida pro-
cedure,! Firestone had only to fill in
the blanks on the appropriate form docu-
ments and submit them to the clerk of
the small claims court. The clerk signed
and stamped the documents and issued a
writ of replevin. Later the same day, a
local deputy sheriff and an agent of
Firestone went to Mrs. Fuentes’ home
and seized the stove and stereo.

Shortly thereafter, Mrs. Fuentes insti-
tuted the present action in a federal dis-
trict court, challenging the constitution-
ality of the Florida prejudgment replev-
in procedures under the Due Process
Clause of the Fourteenth Amendment.?
She sought declaratory and injunctive
relief against continued enforcement of
the procedural provisions of the gtate
statutes that authorize prejudgment re-
plevin.3

The appellants in No. 5138 filed a
very similar action in a federal district
court in Pennsylvania, challenging the
constitutionality of that State’s prejudg-
ment replevin process. _ Like Mrs.
Fuentes, they had had possessions seized
under writs of replevin. Three of the
appellants had purchased personal prop-
erty—a bed, a table, and other household
goods—under installment sales contracts
like the one signed by Mrs. Fuentes;
and the sellers of the property had ob-
tained and executed summary writs of
replevin, claiming that the appellants
had fallen behind in their installment
payments. The experience of the fourth

any pending or future court proceedings
as such. Jompare Younger V. Harris,
401 U.8. 37, 91 S.Ct. 746, 27. L.Ed.2d
669. Rather, they challenged only the
summary extra-judicial process ot pre-
judgment seizure of property to ‘which ¥
they had alrendy been subjected. They g
invoked the jurisdiction of the federal

district courts under 42 U.S.C. § 1983 and
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appellant, Rosa Washington, had been
more bizarre, She had been divorced
from a local deputy sheriff and was en-
gaged in a dispute with him over the
custody of their son. Her former hus-
band, being familiar with the routine
forms used in the replevin process, had
obtained a writ that ordered the seizure
of the boy’s clothes, furniture, and toys.4

In both Ne. 5039 and No. 5138, three-
judge district courts were convened to
consider the appellants’ challenges t5 the
constitutional validity of the Florida and

4. Tnlike Mrs. Fuentes in No. ucww. none
of the appellants in No. 5138 was ever
sued in any court by the party who initi-
ated seizure of the Droperty. See pp.
1992-1993 of the text, infra.

5, Nince the announcement of this Court’s
decisfon in Sniadach v. Family Finance
Corp.,, 395 U.S™ 38749 8.Ct. 1820, 23
LL.Ed.24 349 summary prejudgment rem-
edies have come under constitutional chal-
lenge throughout the country. The sum-
mary deprivation of property under stat-
utes very similar to the Florida and Penn-
sylvania statutes at issue hoere has been
held unconstitutional by at least two
courts.  Laprease v. Raymours Furni-
ture Co., 315 F.Rupp. 716 (N.DNY) ;
Blair v. Pitehess, 5 (al.3d 258, 96 Cal.
Rptr. 42, 486 P20 1242, Dut see Bruns-
wick Corp, v. J. & . Ine, 424 F¥.24
100 (CA10) 1 Wheeler v. Adams Co., 322
F.Supp. 645 (D.Md):  Almor ¥Furni--
ture & Appliances, Inc. v. MaeMillan, 116
N 65, 280 A20 S0, Applying Nniad-
ach to other closely related forms of
summary  prejudgment remedies, some
courts have construed that decision as set-
ting forth general prineiples of procedural ,
due process and have struck down such
remedies, £ g Adams v, Egley, 338
F.Supp, 61+¢ (S.D.Cal, 1972) ;. Colling
v. Viceroy Hotel Corp., 338 F.8upp. 390
(N.D.IN.1972) - Santiago v. MeElrvoy, 319
F.Supp, 284 (1., ") 5 Klim v, Jones,
315 F.Supp. 100 (N.D.Cal) ; Randone
v. Appellate Dept., 5 Cal .31 536, 96 Cal.
tptr. 709, 488 P24 13; larson v.
Fetherston, 44 Wis.2d 712, 172 N.'W.24
20; Jones Press, Ine. v. Motor Travel
Services, Inc., 286 Minn, 205, 176 N.W.
24 87. See ILebowitz v. Forhes Leasing
& Finance Corp., 326 F.Supp. 1335, 1341-
1348 (F.D.Pa.). Other courts, however,
Lave construed Sniadach as closely con-
fiued to its own facts and have upheld
sueh summary prejudgment  remedies,

g Keeves v Motar Canteaar @1 ooy

Pennsylvania statutes. The courts
- both cases upheld the
of the statutes,
317 F.Supp. 954 (S.D.Fla.);
Cortese, 326 F.Supp.

Fuentes v.

constitutionalj,
Faircloty § of replevin to recover them . . .

A el adaed ¥,

Cite as 92 3.Ct.

| chattels are wrongfully detained by any
other person . . . may have a writ

”

Epps yfrla.Stats. § 78.01, F-SA There is no
127 (E.D.Pa) s} jequirement that the applicant make a

We noted probable jurisdiction of both§ convineing showing before the seizure

appeals.
L.Ed.2d 804;

402 U.S. 994, 91

2185, 29 L.Ed.2d 159.

&

II

Under the Florida statute challenged i
here,s

“[alny person whose

F.Supp. 1011 (N.D.Ga.): Black Watel,
Farms v. Dick, 323 F.Supp. 100 (D,
Conn.) ;  American Olean Tile Co. v,
Zimmerman, 317 F.Supp. 150 (D.Ha.
wail) ;  Young v. Ridley, 309 F.Supp.
1308 (D.C.); Termplan, Inc. v. Su-
perior Court, 105 Ariz 270, 463 P2y
GS: 300 West 154th Street Realty (.
v. Department of Ruildings, 26 N.Y.9g
538, 311 N.Y.S.2i0 %99, 260 N.E.2d 534,

The relevant Florida statutory provisions
are the following :
“Florida Statutes, § 78.01 [F.8.A]

“Right to replerin—Any person whose
zooids or chattels are wrongfully detained
by any other person or officer may huave
a writ of replevin to recover them and
any damages sustained by reason of the
wrongful eaption or detention as herein
provided.  Or such person  may ik
like relicf, but with summons to defend-
ant instead of replevy  writ in which
event no bond is required and the prop-
erty shall be seized only after judgment,
such judgment to be in like form as that
provided when defendant has retaken the
property on aforthcoming bond, . .
“Florida Statutes, § 78.07

“Bond; requisites.—Iefore a replevy
writ issues, plaintiff shall file a hond with
surety payable to defendant to be ap-
proved by the clerk in at least double the
value of the property to be replevied caon-
ditioned that plaintiff will prosecute his
action to effeet and without delay and
that if defendunt recovers judgment
against him in the netion, he will return
the property, if return thereof is adjudg-
ed, and will pay defendant gll sums of
money recovered against plaintiff by de-
fendant in the action.
“Florida Statutes, § 78.08

“Writ; form; return.—The writ shall
command the officer to whom it may
directed to replevy the goods and chattels
in  possegsion ant, ieemitin,

goods or

401 U.S. 906, 91 S.Ct. 893 27§ that the goods are, in fact, “wrongfully
S.Ct. # etained.”

Rather, Florida law auto-
matically relies on the bare assertion of
the party seeking the writ that he is en-
titled to one and allows a court clerk to
fissue the writ summarily. It requires
only that the applicant file a complaint,
initiating a court action for repossession
and reciting in conclusory fashion that
he is “lawfully entitled to the posses-
sion” of the property, and that he file a
security bond

:...Em:man&o:U~m§m<m_=m
of the property to be replevied condi-
tioned that plaintiff will prosecute his
action to effect and without delay and
that if defendant recovers judgment
against him in the action, he will re-
turn the property, if return thereof is
adjudged, and will pay defendant all
sums of money recovered against
plaintiff by defendant in the action.”

Fia.Stats. § 78.07, F.S.A.

On the sole basis of the complaint and
bond, a writ is issued “command[ing]
the officer to whom it may be directed
to replevy the goods and chattels in pos-
session of defendant . . . and to
summon the defendant to answer the

them, and to summon the defendant to
answer the complaint.
“Florida Statutes, § 78.10 ]
“Writ; exrecution on properiy in build-
ings, etc.—In executing the writ of re-
plevin, if the property or any part there-
of is secreted or concealed in any dwell-
ing house or other building or enclosure,
the officer shall publicly demand delivery
thereof and if it is not delivered by the
defendant or some other person, he shall
cause such house, building or enclosure
to be broken open and shall make re-
plevin according to the writ; and if
necessary, he shall take to his assistance
the power of the county.
“Flerida Statntes, § 7913
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complaint.” Fla.Stats. § 78.08. - If the.
goods are “in any dwelling house or oth-
er building or enclosure,” the officer is
required to demand their delivery:; but
if they are not delivered, “he shall cause
such house, building or enclosure to be
broken open and shall make replevin ac-
cording to the writ . . . .” Fla.
Stats. § 78.10, F.S.A.

Thus, at the same moment that the
defendant receives the complaint seeking
repossession of property through court
action, the property is seized from him.

.He is provided no prior notice and al-

lowed no opportunity whatever to chal-
lenge the issuance of the writ. After
the property has been seized, he will
eventually have an opportumity for a
hearing, as the defendant in the trial! of
the court action for repossession, which
the plaintiff is required to pursue, And
he is also not wholly without recourse in
the meantime. For under the Florida
statute, the officer who seizes the prop-
erty must keep it for three days, and
during that period the defendant may
reclaim possession of the property by
posting his own security bond in double
its value. But if he does not post such a
bond, the property is transferred to the
party who sought the writ, pending a fi-
nal judgment in the underlying action
for repossession. Fla.Stats. § 78.13, F.
S.A,

The Pennsylvania law? differs,
though not in its essential nature, from

deliver the property to plaintiff after the
lapse of three (3) days from the time
the property was taken unless within the
three (3) days defendant gives bond
with surety to be approved by the of-
ficer in double the value of the property
as appraised by the officer, conditioned to
have the property forthcoming to abide the
result of the action, in which event the
property shall be redelivered to defend-

ant.”

7. The basic Pennsylvania statutory pro-
vision regarding the issuance of writs or
replevin is the following: )

“12 P.S. § 1821, Writs of replevin au-

thorized
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that of Florida, As in Florida, a pri-
vate party may obtain a prejudgment
writ of replevin through a summary
process of ex parte application, although
a_prothonotary rather than a court clerk
issues the writ. As in Florida, the par-
ty seeking the writ may simply post
with his application a bond in double the
value of the property to be seized. Pa.

grant writs of replevin, in all cases what-
seever, where replevins may be granted
by the laws of England, taking security
a8 the said law directs, and make them
returnable to the respective courts of
common pleas, in the proper county, there
to be determined according to law.”

The procedural prerequisites to issuance
of a prejudgment writ are, however, set
forth in the Pennsylvania Rules of Civil
Procedure, 12 P.S. Appendix. The rele-
vant rules are the following :

“Rule 1073. Commencement of Aection

“(a) An action of replevin with bond
shall be commenced by filing with the pro-
thonotary a praecipe for a writ of replevin
with bond, together with

“(1) the plaintiffs affidavit of the
value of the property to he replevied, and

“(2) the plaintiff’s bond in double the
value of the property, with secuarity ap-
proved by the prothonotary, naming the
Commonwealth of Pennsylvania as ob-
ligee, conditioned that if the plaintiff fails
to maintain his right of possession of the
property, he shall pay to the party en-
titled thereto the value of the property
and all legal costs, fees and damages sus-
tained by reason of the issuance of the
writ,

“(b) An action of replevin without
bond shall be commenced by filing with
the prothonotary

“(1) a praccipe for a writ of replevin
without bond or

“(2) a complaint.

“If the action 'is commenced without bond,
the sheriff shall not replevy the property
but at any time before the entry of
E.@NE@E the plaintiff, upon filing the
affidavit and bond prescribed by subdi-
vision (a) of this rule, may obtain a writ
of replevin with bond, issued in the orig-
inal action, and have the sheriff replevy
the property.

“Rule 1078. Counterbond

“{a) A counterbond may be filed with
the prothonotary by a defendant or inter-
venor claiming the right to the possession
of the property, except a party claiming
only a lien thereon, within seventy-two
o ‘S:.mA alter the_vronertv has been

replew 2l ov 2

PO

. nﬂﬂ Cite as 92 8.Ct.
Rule Civ.Proc. 1073(a). There is no op- Bisims to possession of the replevied
bo.nn:aa% for a prior hearing and 10 property. The party seeking the writ is
prior notice to the other party. On this Jpot obliged to initiate a court action for
basis, a sheriff is required to execute repossession® Indeed, he need not even
the writ by seizing the specified Proper. §iormally allege that he is lawfully enti-
ty. Unlike the Florida statute, ‘however iled to the property. The most that is
the Pennsylvania law does not 255.3. Jrequired is that he file an “affidavit of
Swﬂ. there ever be opportunity for , ®ihe value of the property to be replev-
hearing on the merits of the conflicting @ied.” Pa.Rule Civ.Proc. 1073(a). If the
Aparty who loses property through replev-
seizure is to get even a post-seizure
$tearing, he must initiate a lawsuit
d@himself.? He may also, as under Florida
#w, post his own counterbond within
three days after the seizure to regain
possesgsion. Pa.Rule Civ.Proc. 1076.

hours after service upon the defendant

when the taking of possession of the prop-
erty by the sheriff has been waived by
" the plaintiff as provided by Rule 1077

(a), or within such extension of time ag
may be granted by the court upon cause
shown.

“(b) The counterbond shall be in the
same amount as the original bond, with
security approved by the prothonotary,
naming the Commonwealth of Peunayl-
vania as obligee, conditioned that if the
party filing it fails to maintain his right
to possession of the property he shall pay
to the party entitled thereto the value of
the property, and all legal costs, fees and
damages sustained by reason of the de-
livery of the replevied property to the
party filing the counterbond.

“Rule 1077. Disposition of Replevied
Property. Sheriffs Return

“(a) When a writ of replevin with bond
is isgued, the sheriff shall leave the prop-
erty during the time allowed for the
filing of a counterbond in the possession
of the defendant or of any other person
if the plaintiff so authorizes him in
writing.

“(b) Property taken into possession
by the sheriff shall be held by him until
the expiration of the time for filing a
counterbond. If the property is not
ordered to be impounded and if no counter-
bond is filed, the sheriff shall deliver
the property to the plaintiff.

“(¢) If the property is not ordered to
be impounded and the person in posses-
sion files a counterbond, the property
shall be delivered to him, but if he does
not file a counterbond, the property shall
be delivered to the party first filing a
counterbond. )

“(d) When perishable property is re-
plevied the court may make suech order
relating to its sale or disposition as shall
be proper.

“(e) The return of the sheriff to the
writ of replevin with bond shall state
the disposition made by him of the prop-
erty and the name and address of any
person found in possession of the prop-
prtv.”

III

Although these prejudgment replevin
statutes are descended from the common
law replevin action of six centuries ago,
ithey bear very little resemblance to it.
i Replevin at common law was an action
for the return of specific goods wrong-
fully taken or “distrained.” Typically,
it was used after a landlord (the “dis-
trainor”) had seized possessions from a
Htenant (the ‘‘distrainee”) to satisfy a
debt allegedly owed. If the tenant then
instituted a replevin action and posted
security, the landlord could be ordered to
return the property at once, pending a
B final judgment in the underlying ac-
d tion.1® However, this prejudgment re-

@ 8. Pa.Rule Civ.Proc. 1073(b) does establish
a procedure whereby an applicant may
obtain a writ by filing a complaint,
initiating a later court action. See n.
7, supra. In the case of every appellant
in No. T0-5138, the applicant proceeded
under Rule 1073 (a) rather than 1073(b),
seizing property under no more than a
security bond and initiating no court ac-
tion.

9. Pa.Rule Civ.Proc. 1037(a) establishes the
procedure for initiating such a suit:
“If an action is not commenced by a com-
" plaint -[under Rule 1073(b)], the pro-
thonotary, upon praecipe of the defendant,
shall enter a rule upon the plaintiff to
file a complaint, If a complaint is not
filed within twenty (20) days after serv-
ice of the rule, the prothonotary, upon

] A EROU Ahall anbpge o
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plevin of goods at common law did not
follow from an entirely ex parte process
of pleading by the distrainee. For “[t]he
distrainor could always stop the action
of replevin by claiming to be the owner
of the goods; and as this claim was of-
ten made merely to delay the proceed-
ings, the writ de proprietate probanda
was devised early in the fourteenth cen-
tury which enabled the sheriff to deter-
mine summarily the question of owner-
ship. If the question of ownership was
determined against the distrainor the
goods were delivered back to the distrai-
nee [pending final judgment].” 3
Holdsworth, History of English Law 284
(1927).

Prejudgment replevin statutes like
those of Florida and Pennsylvania are
derived from this ancient possessory ac-
tion in that they authorize the seizure of
property before a final judgment. But
the similarity ends there. As in the
present cases, such statutes are most
commonly used by creditors to seize
goods allegedly wrongfully detained—not
wrongfully .taken—by debtors. At com-
mon law, if a creditor wished to invoke
state power to recover goods wrongfully
detained, he had to proceed through the
action of debt or detinue.!’ These ac-
tions, however, did not provide for a re-
turn of property before final judg-
ment.!? And, more importantly, on the

Noné of the appellants in No, 70-5138
attempted to initiate the process to re-
quire the filing of a post-seizure com-
plaint under Rule 1037 (a).

10. See Plucknett, A Concise IHistory of the
Common Law 367-369 (1956); 3 Holds-
worth, IHistory of English Law 284
285 (1927); 2 Pollock & Maitland, His-
tory of English Law 877 (1909) ; Cobbey,
Replevin 19-29 (1890). . :

t{. See Plucknett, suprae, n. 10, at 362-
365; Pollack & Maitland, supra, n. 10,
at 173-175, 203-211.

12. The creditor could, of course, proceed
without the use of state power, through
gelf-help, by ‘distraining” the property
before a judgment. See n. 10, supra.
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occasions when the common law did allow
prejudgment seizure by state power, it
provided some kind of notice and oppor-
tunity to be heard to the party then in
possession of the property, and a state
official made at least a summary deter-
mination of the relative rights of the
disputing parties before stepping into
the dispute and taking goods from one
of them.

v

[1,2] For more than a century the
central meaning of procedural due proc-
ess has been clear: “Parties whose
rights are to be affected are entitled to
be heard: and in order that they may
enjoy that right they must be notified.”
‘Baldwin v. Hale, 68 U.S. 223, 1 Wall.

- 223, 17 L.Ed. 531. See Windsor v. Mec-
Veigh, 93 U.S. 274, 23 L.Ed. 914: Hov-
ey v. Elliott, 167 U.S. 409, 17 S.Ct. 841,
42 L.Ed. 215; Grannis v. Ordean, 234
U.S. 385, 34 S.Ct. 779, 58 L.Ed. 1363. It
is equally fundamental that the right to
notice and an opportunity to be heard
“must be granted at a meaningful time
and in a meaningful manner.” Arm-
strong v. Manzo, 380 U.S. 545, 552, 85
S.Ct. 1187, 1191, 14 L.Ed.2d 62. ,

The vnmamggogu the present
cases is whether. these state statutes gre
constitutionally _defective in fajling o

provide for hearings “at a meaningfu]
time.” The Florida replevin process
guarantees an opportunity for a hearing
after the seizure of goods, and the Penn-
sylvania process allows a post-seizure
hearing if the aggrieved party shoulders
the burden of initiating one. But nei-
ther the Florida nor Penngylvania stat-
ute provides for notice or an opportunity
to be heard before the seizure. The is-
sue i3 whether procedural due procegs in
the context of these cases requires an

" [3,4] The comstitutional right to be
heard is a basic aspect of the duty of
government to follow a fair process of

Cie ay 92 NUCt 1983 (1472)

decisionmaking when it acts to deprive 5 ¢p 0 the first place. Damages may
person of his possessions. The PUrpoge w ¢n be awarded to him for the wrong-
of this requirement is not only to ensure¥ : deprivation. But no later hearing
abstract fair play to the individual, Its .,..m no damage award can undo the fact
burpose, more particularly, is to Protect 5, the arbitrary taking that was sub-
his use and possession of property from ﬁ to the right of procedural due proc-
arbitrary encroachment—to minimize ¢ § has already occurred. “This Court
substantively unfair or mistaken depri-y snot . . . embraced the general
vations of property, a danger that ig eq. {4 osition that a wrong may be done if
pecially great when the State seizes g4 can be undone.” Stanley v. Illinois,
goods simply upon the application of ang " %5 U.S. —, —, 92 S.Ct. 1208, 1210,
for the benefit of a private party. So .. L.Ed.2d 551.

viewed, the prohibition against the dep- ¥,

rivation of property without due process - 6] This is no new principle of con-
of law reflects the high value, embeddeq - zmtional law. The right to a prior
in our constitutional and political histo- %.1ring has long been recognized by this
ry, that we place on a person’s right to “'urt under the Fourteenth and Fifth
enjoy what is his, free of governmental: aendments. Although the Court has
interference. See Lynch v. Household, “#d that due process tolerates variances
Finance Corp., 405 U.S, —, ~—, 92 8. the form of a hearing “appropriate to
Ct. 1113, 1122, 31 L.Ed.2d 424, ¢ .y nature of the case,” Mullane v. Cen-

*al H Tr. Co., 339 U.S. 306, 313,
The requirement of notice and an op-: ponover 1. Lo US

¢ 18.Ct. 652, 657, 94 L.Ed. 865, and “de-
portunity to be heard raises no impene- ! mmmw :cw,n the mwuvonﬁgn.mmommﬂrm WM-
trable JEH::.MQ z.m taking of a person’s wests involved and the nature of the
possessions. But t e fair process of de- “bsequent proceedings [if any),” Bod-
cision-making that it guarantees works, - h_m< Connecticut, 401 U.S. 371, 378. 91
by itself, to protect against arbitrary A ; o , ’
deprivation of property. For when a @L.ﬁqmmm.nw mm.:m 8 rmﬁ“mm% thm nvw m‘mcun
person has an opportunity to speak up in - © , 2dilionally :_.m._m a%, whatever
his own defense, and when the State =3 form, op moics_s\ for that r.mmz.sm
must listen to Smﬁn he has to say, sub- %& be provided ﬁwhwnm the deprivation
stantively unfair and simply mistaken mmM%mﬁm%w mmw.mma?m pw.. Wuu wmmwmaﬂ HMMM.
deprivations of property interests can be 1 29 L m m od w.o. $,~ T C ’
prevented. It has long been recognized *°° ey » fvisconsin v. Lon-
. . ntineau, 400 U.S. 433, 437, 91 S.Ct.
that “fairness can rarely be obtained by ; 7, 510 .mq LEd2d 5 Hm.. O._ db
secret, one-sided determination of facts # ¥ 207 -ud. ; roldberg v.
decisive of rights. . . . [And n]o e Y, U.S. 254, 90 S.Ct. 1011, 25 1.

better instrument has been devised for . ¥-2d 287; Armstrong v. Manzo, supra,

N U8, . . -
arriving at truth than to give a person - US. at 551, 85 S.Ct. at 1191; Mul

. . . v e v, . .
in jeopardy of serious loss notice of the : Central Hanover Tr. Co., supra,

L 89 .
meet it.” Joint Anti-Fascist Refugee . s S.

. 3 1%, 152153, 61 S.Ct. 524, 535-536, 85 L.
S 123, % . - 524, :
Committee v. McGrath, 341 U.S 624; United States v. Illinois Cent.

Ct. Ed. 817
poo112 T1 S.Ct. 624, 647, 95 LE Co, 291 U.S. 457, 463, 54 S.Ct. 471,

Frankfurter, J., concurring). - 3 78 LEd. 909; Londoner v. City &
unty of Denver, 216 U.S. 373, 385386,
8.Ct. 708, 718-714, 52 L.Ed. 1103.
is clear that it must In re Ruffalo, 390 U.S. 544, 550551,

time when the deprivation can still.pe They may not even test that much.

Uu.m<o=nm.&.l, At a later hearing, an indi- @ Por if an applicant for the writ knows

3 - . that he is deali ith an uneducated, uni-
g to @ 18 dealing with an uneducated, uni
vidual's possessions can be returned formed consumer with Httle  aceens o

him if it was unfairly or mistakenly taks Jaoa? Loatu ond Vit € L Miewtie e loge2

[5] If the right to notice and a hear-
ing is to _serve its full purpose, then, I

it anted gE_®

88 5.Ct. 1222, 1225-1226, 20 L..Ed.2d 117.
“That the hearing required by due proc-
ess is subject to waiver, and is not fixed
in form does not affect its root require-
ment that an individual be given an op-
portunity for a hearing before he is de-
prived of any significant property inter-
est, except for extraordinary situations
where some valid governmental interest
is at stake that justifies postponing the
hearing until after the event.” Boddie
v. Connecticut, supra, 401 U.S., at 378-
379, 91 S.Ct., at 786 (emphasis in origi-
nal),

The Florida and Pennsylvania pre-
judgment replevin statutes fly in the
face of this principle. To be sure, the
requirements that a party seeking a writ
must first post a bond, allege conclusori-
ly that he is entitled to specific goods,
and open himself to possible liability in
damages if he is wrong, serve to deter
wholly unfounded applications for a
writ. But those requirements are hard-
ly a substitute for a prior hearing, for
they test no more than the strength of
the applicant’s own belief in his rights.13
Since his private gain is at stake, the
danger is all too great that his confi-
dence in his cause will be misplaced.
Lawyers and judges are familiar with
the phenomenon of a party mistakenly
but firmly convinced that his view of
the facts and law will prevail, and there-
fore quite willing to risk the costs of lit-
igation. Because of the understandable,
self-interested fallibility of litigants, a
court does not decide a dispute until it
has had an opportunity to hear both
sides—and does not generally take even
tentative action until it has itself exam-
ined the support for the plaintiff’s posi-
tion, The Florida and Pennsylvania
statutes do not even require the official
issuing a writ of replevin to do that
much. s

[7] The minimal deterrent effect of
a bond requirement is, in a practical

procedures, there may be a substantial
possibility that a summary seizure of
preperty—however unwarranted—may go
unchallenged, and the applicant mav feo!
e * L2 Fpnns Aot oy ) Posans Py
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inf, A

sense, ne substitute for an informed ests in those chatiels that were Withj
evaluation by a neutral official. More

[10,11] The present cases are _no

the protection of the Fourteenth Amend.jfferent. When officials_of Florida or

specifically, as a matter of constitutional ment. oToania sei ; Ry
principle, it is no replacement for the A - pennsy vana se € one pisce ,om“m.m»mhmnﬁ v
right to a prior hearing that is the only o L. i rom _2 wﬂ%@mh@ mﬁ ,wmmwﬁu@wluw.éb aen
truly effective safeguard against arbi- [9] A deprivation of a person’s pos. "m,mmwmﬁmmﬁmm-mumm Lwh.u_,.‘,:,wmn,m;wmﬂmrm.m@mm” -

ot . sessions under a prejudgment writ of yo #ther. n€y. deprive. nim. of  property
trary deprivation of property. While f re.? hether or not he has the funds, the

the existence of these effec. Plevin, at least in theory, may be on}y 4120 ;

tive, safeguards may cmhrwgruﬁ%w- temporary. The Florida and Pennsyl: 0% edge and the time needed to take
siderations that affect amm«.mods of hear- vania statutes do not require a person to: svantage of ihe recovery provision.
ing demanded by due process, they are WAit until a post-seizure hearing and gi,jme Fourteenth Amendment draws no

nal judgment to recover what has heen’ hright lines around three-day, 10-day or

far fro - arou
&u{mwggimmlmwmwmmmﬁouﬂ ,.WWMMMMMMMMW% Sw_mion. Within three days after gm._m%-amw. %E.waoam of property. Any
some Ebh. ’ - sejzure, the statutes allowing him 0 res “_EEH._.S%. g.;c:n of wmovmnﬁ by the
) cover the goods if he, in return, surren,.State i3 within the purview of the Due

v ders other property—a payment neces. rocess Clause. While the length and

sary to secure a bond in double the k&:o.msﬁﬁ.coprrhoﬁlﬁ _of a deprivation

of the goods seized from him% But jt 1), be another factor to weigh in deter-
4oining the appropriate form of hearing,

[8] The right to a prior hearing, of
course, attaches only to the deprivation s is now well settled that a 83@35.@ o Tl LT 2
of an interest encompassed within the ™nonfinal deprivation of property is none- - L:m.. gm mmnmm?m o.m.. .Em basic right to a
Fourteenth Amendment’s protection. In ‘in the T srior heéaring of some kind.
the present cases, the Florida and Penn- P ‘ o

theless a “deprivation” in the terms of -
the Fourteenth Amendment. Sniadach !

sylvania statutes were applied to replevy
chattels in the appellants’ possession.
The replevin was not cast as a final
judgment; most, if not all, of the appel-
lants lacked full title to the chattels;
and their claim even to continued posses-
sion was a matter in dispute. Moreover,
the chattels at stake were nothing .more
than an assortment of household goods.
Nonetheless, it is clear that the appel-
lants were deprived of possessory inter-

14. The appellants argue that this oppor-

tunity for quick recovery exists omly in
theory. They allege that very few people
in their position are able to obtain a re-
covery bond, even if they know of the
possibility. Appellant Fuentes says that
in her case she was never told that she
could recover the stove and stereo and that
the deputy sheriff seizing them gave them
at once to the Firestone agent, rather
thar holding them for three days. She
further asserts that of 442 cases of pre-
Judgment replevin in small claims courts
in Dade County, Florida, in 1969, there
was not one case in which the defendant
took advantage of the recovery provision.

15. Bell v. Burson, supre, 402 U.S., at 536,

91 S.Ct., at 1587, Although not mention-
ed in the S8niadach opinion, there clearly
was a quick recovery provision in the
Wisconsin prejudgment garnishment stat-
ute at issue. Wis.Stat.Ann. § 267.21(1)
{Sapp.1970-1971). Family Finance
Corp. v. Sniadacl: 57 Wis.23 163, 173

Burson, supra.

cluded recovery provisions, allowing the. }

defendants to post security to quickly 4 X
regain the property taken from them.!s jreted to safeguard only the rights of

Yet the Court firmly held that these jindisputed ownership. Rather, it has
were deprivations of property that must |
be preceded by a fair hearing.

174, 1564 N.W.2d 259. Mr, Justice Harlan
adverted to the recovery provision in his
concurring opinion. 395 TU.8. 337, at
343, 89 S.Ct. 1820, at 1823, 23 L.Ed.2d
349. ’

These sorts of provisions for recovery of
property by posting security are, of course,
entirely different from the security
requirement upheld in Lindsey v. Normet,
405 U.S. 56, 63, 92 S.Ct. 862, 870, 31
I.LEd.2d 36. 'There, the Court upheld
a requirement that a tenant wanting &
continuance of an eviction hearing must
post security for accruing rent during the
continuance. The tenant did not have to
post security in order to remain in pos-
session before a hearing; rather, he had
to post security only in order to obtain
a continuance of the hearing. More-
over, the security requirement in Lindsey
was not a recovery provision. For the
tenant was not deprived of his pos-
sessory interest even for one day without
onnartunity for a hearine,

v. Family Finance Corp., supra; Bell v. ; B
Both Sniadach and wan,M

involved takings of property pending w“
final judgment in an underlying dispute. i
In both cases, the challenged statutes in«: |

[12] The appellants who signed con-
litional sales contracts lacked full legal
litle to the replevied goods. The Four-
‘leenth Amendment’s protection of “prop-
rty,” however, has never been inter-

been read broadly to extend protection
30 “any significant property interest,”
.A4Boddie v. Connecticut, supra, 401 U.S,, at
£1379, 91 S.Ct., at 786, including statutory
r%entitlements. See Bell v. Burson, supra,
{02 U.8., at 539, 91 S.Ct., at 15689; Gold-
“glerg v. Kelly, supre, 397 U.S,, at 262, 90
$3.Ct., at 1017. :

Fi

5

4 [13,14] The _appellants were de-
&SEE of such an interest in the nmvru?
_“tied goods—the interest in continued pos-

session and use of the goods. See Snia-

16, The possessory interest of Rosa Wash-
ington, an appellant in No. 5138, in her
son’s clothes, furniture, and toys was no
less sufficient to invoke due process safe-
guards. Her interest was not protected
by contract. Rather, it was protected by
ordinary property law, there being a dis-
pute between her and her estranged hus-
band over which of them had a legal right
not only to custody of the child but also
to possession of the chattels.

dach v. Famiiy Finance Corp., supra,
395 U.S., at 342, 89 S.Ct., at 1823 (Har-
lan, J., concurring). H&imm had acquired
this_interest under the conditional sales

o S o e v e S

contracts that entitled them to_posses-

sion and use of the chattels before

transfer of title. In exchange for imme-
diate” possession, the appellants had
agreed to pay a major financing charge
beyond the basic price of the merchan-
dise. Moreover, by the time the goods

were summarily repossessed, they had

made gubstantial installment paymefits.

Clearly, their possessory interest in the
goods, dearly bought and protected by
contract,!¢ was sufficient ,S.H_ESWQMMJQ
protection of the Due Process Clause.

[15-18] Their ultimate right to con-
tinued possession was, of course, in dis-
pute. If it were shown at a hearing
that_the appellants had defaulted on
their contractual obligations, it might
well_be that the sellers of the goods
would be entitled to repossession. But
even assuming that the appellants had
fallen behind in their installment pay-
ments, and that they had no other valid
defenses,17 that is immaterial here. The
right to be heard does not depend upon
an advance showing that one will sufély
prevail at the hearing. “To one who
protests against the taking of his prop-
erty without due process of law, it is no
answer to say that in his particular case
due process of law would have led to the
same result because he had no adequate
defense upon the merits.” Coe v. Ar-
mour Fertilizer Works, 237 U.S. 413,

424, 35 S.Ct. 625, 629, 59 L.Ed. 1027. It

is enough to invoke the procedural safe-
guards of the Fourteenth Amendment
that a significant property interest is at

17. Mrs. Fuentes argues that Florida law
allows her to defend on the ground that
Firestone breached its obligations under
the sales contract by failing to repair
serious defects in the stove it sold her.
We need not consider this issue here. It
is enough that the right to n.ounm«-wﬁ

Sm@ of the goods was open fo. some
dispute &t & hearing since the sellers of
the goods had to show, at the least, that
* the appellants had defaulted in their pay-
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_ofs quite simple. ‘The simplicity of the issyes

y Jiiate out
a samzzw on the contractual right_ ao
continued possession and use of the

ncomm.s

stake,

C

Nevertheless, the district courts re-
jected the appellants’ constitutional
claim on the ground that the goods
seized from them—a stove, a stereo, a
table, a bed, and so forth—were not de-
serving of due process protection, since
they were not absolute necessities of
life, The courts based this holding on a
very narrow reading of Sniadach v.
Family Finance Corp., supra, and Gold-
berg v. Kelly, supra, in which this Court
held that the Constitution requires a
hearing before prejudgment wage gar-
nishment and before the termination of
certain welfare benefits. They reasoned
that Sniadach and Goldberg, as a matter
of constifutional principle, established
no more than that a prior hearing is re-
quired with respect to the deprivation of
such basically “‘necessary” ~items as
wages wm welfare beniefits.

[19] This reading of Sniadach and
Goldberg reflects the premise that those
cases marked a radical departure from
established principles of procedural due
process., They did not. Both decisions
were in the mainstream of past cases,
having little or nothing to do with the
absolute “necessities” of life but. estab-
lishing that due process requires an op-
portunity for a hearing before a depri-
vation of property takes effect.l® E. g.,
Opp Cotton Mills v. Administrator, 312

{8. The issues decisive of the ultimate right
to continued possession, of course, may be

might be rel
scheduli £ ing. See Lind-
sey v. Normet, 405 U.S. 56, 64, 92 S.Ct.
862, 869, 31 L.Ed.2d 38. But it cer-
tainly cannot undercut the right to a
prior hearing of some kind.

19. The Supreme Court of California re-
cently put the matter accurately: “Snia-
dach doea not mark a radical departure
in constitutional adjudication. It is not
a rivulet of wage = ™ishment but part

U.S. 128,

152-153, 61 S.Ct. 524, 535-53¢,  '20] The househol d good
85 L.Ed. 624; United States v. Illinois the appellants contracted and E_E sub-
Cent. R. Co., 291 U.S. 457, 463, 54 S.Ct. m stantial sums, are deserving of similar

471, 473, 78 L.Ed. 909; Southern Ry, mcnoemnsg While a driver’s license, for

household goods, for which

Co. v. Virginia ex rel. Shirley, 290 U.S.
190, 54 S.Ct. 148, 78 L.Ed. 260; London-
er v. City & County of Denver, 210 U.S.
373, 28 S.Ct. 708, 52 L.Ed. 1103; Cen-
tral of Georgia R. Co. v. Wright, 207 U.
S. 127, 28 S.Ct. 47, 52 L.Ed. 134; Secu- |
rity Trust & Safety Vault Co. v. Lexing-

ton, 203 U.S. 323, 27 S.Ct. 87, 51 L.Ed.

204; Hibben v. Smith, 191 U.S. 310, 24 :
S.Ct. 88, 48 L.Ed. 195; Glidden v. Har-
rington, 189 U.S. 255, 23 S.Ct. 574, 47
In none of those cases did
the the Court hold that this most basic .
due process requirement is limited to
the protection of only a few types of :

L.Ed. 798.

property interests. While Sniadach and
Goldberg emphasized the special impor-
tance of wages and welfare benefits,
they did not convert that emphasis into
a new and more limited constitutional
doctrine.?®

Nor did they carve out a rule of “ne-
cessity” for the sort of nonfinal depriva-
tions of property that they involved.
That was made clear in Bell v. Burson,
supra, holding that there must be an op-
portunity for a fair hearing before mere
suspension of a driver’s license. A driv-
er’s license clearly does not rise to the
level of “necessity” exemplified by
wages and welfare benefits. Rather, as
the Court accurately stated, it is an “im-
portant interest,” 402 U.S., at 539, 91
S.Ct., at 1589, entitled to the protection
of procedural due process of law.

of the mainstream of the past procedural
due process decisions of the UUnited States
Supreme Court.”” Randone v. Appellate
Department, 5 Cal.3d 536, 96 Cal.Rptr.
709, 718, 488 P.2d 13, 22.

20. Sniadach v, Family Finance Corp., $#-
pra, 395 U.S., at 340, 89 S8.Ct., at 1822;
Goldberg v. Kelly, supra, 397 U.S., at 264,
90 8.Ct., at 1018. Of course, the primary
isgue in Goldberg was the form of hear-
ing demanded by due process before
termination of welfare benefits; the im-
portance of welfare was directly relevant
to that question.

le,
m examp
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I (due process.

day-to-day lives.

1 a livelihood in order to acquire.

[21,22] No doubt,
Bms% gradations in the
or ‘“necessity”
i goods.

‘tables.

.. 21. The relative weight of liberty or prop-
& erty interests is relevant, of course, to the
form of notice and hearing required by
See, e. g., Boddie v. Con-
necticut, 401 U.S. 371, 378, 91 S.Ct.
780, 786, 28 L.Ed.2d 113 and cases cited
therein. But some form of notice and
4 hearing—formal or informal—is required
before deprivation of a property interest
that “cannot be characterized as de
minimis.” Sniadach v. Family Finance
3 Corp., supra, 395 U.S,, at 342, 89 S.Ct,, at
@ 1823 (Harlan, J., 3:0:_.::5

ann A prior hearing always imposes some
costs in time, effort, and.expense, and’i it
is often S\mn\omvﬁgﬁno dispense ,S»r
the opportunity for such a hearing. wsn
these rather ordinary costs E:Eoﬁ«c:n.
weigh_the constitutional right. See Tell
v. Burson, supre, 402 U.S., at 540-541, 91
8.Ct., at 15389-1590; c.o_gvm:u v. Kelly,
supra, 397 U.S,, at 261, 90 S.Ct., at 1016.
Procedural due process is not intended to
promote efficiency or accommodate all
possible interests: it is intended to pro-
tect the particular interests of the person
whose possessiong are about to be taken.

‘“The establishment of prompt éffica-
cious procedures to achieve legitimate
stafe o#@ﬂm is a proper state interest worthy
of cognizance in constitutional “adjudic ica-
tion. But the Constitution - gﬁﬁ
higher values than speed and efficieney.
Indeed, ome might fairly say of the Bill
of ?mrB in general, and the Due Process
Clause in particular, that they were
;mm&ﬂ& to protect the fragile values of
a vulnerable eznﬂ:.w a_.os the overbear-

“may become [indirectly] es-
sential in the pursuit of a livelihood,”
1ibid., a stove or a bed may be equally es-
s sential to provide a minimally decent en-
# yironment for human beings in their
It is, after all, such
onsumer goods that people work and

there may be
“importance”
of various consumer
Stoves could be compared to tele-
&y vision sets, or beds could be compared to
But if the root principle of pro-
cedural due process is to be applied with
; objectivity, it cannot rest on such dis-

e
m.wmme of bgnmn@ wmsmnmzw And,
under our free enterprise system, an in-
dividual’s choices in the marketplace are
respected, however unwise they may
seem to someone else. It is not the busi-
ness of a court adjudicating due process
Enrnm to make its own critical QSEw-
tion om those choices and protect oiw

the bbmm that, by its own lights, are

‘“necessary.” #!
VI
[23-27] There are “extraordinary

situations” that justify postponing no-
tice and opportunity for a hearing.
Boddie v. Connecticut, supra, »S U. m.. at
roimswﬁ Bzm« be S.Ew :Eraaw_ 22 Only
in a few limited situations has this
Court allowed outright seizure 23 without

ing concern for efficiency and mmman
which may characterize praiseworthy gov-
ernment officials no less, and cﬁ.rmvm
more, than mediocre ones.”” Stanley v.
Illinois, 405 U.8, —, —, ;92 S.Ct. 1208,
1215, 31 L.Ed.2d mmu.

23, ; Of course, outright seizure of property
is not the only kind of deprivation that
must be preceded by a prior hearing. See,
e. g., Sniadach v. Family Finance Corp.,
supra. In_three cases, the Court has al-;
lowed the,gttachment of property without -
a prior hearing. In‘Gne, the attachment
was necessary to protect the public
against the same sort of immediate harm
involved in the seizure cases—a _bank
Enn Coffin Brothers & Co. V. “Ben-
nett, 277 U.S. 29, 48 S.Ct. 422, 72 L.Ed.
768. Anoffidr case involved B\.@hrﬁo:n_
:maommmq to secure jurisdiction in state
cougt—clearly a most basic and important
public interest, Ownbey v. Morgan, 256
U.S. 94, 41 S.Ct. 433, 65 L.Ed. 837. 1t
is muech less clear what interests were
involved in the Z:L.klnﬁuo decided with an
unexplicated per curigm opinion simply
citing Coffin Brothers and Ownbey. Mc-
Kay v. Mclnnes, 279 U.S. 820, 49 S. ct.
344, 73 L.Ed. 975. As far as essential
procedural due process doctrine goes,
McKay cannot stand for any more than
was established in the Coffin Brothers
‘and Ownbey cases on which it relied
completely. See Sniadach v. Family Fi-
nance Corp., supra, 395 U.8., at 340, 89
8.Ct., at 1822; id., at 344, 89 S.Ct. 1823

. (Haglan, J., concurring).

Llh&c 00 i 5 D MRl s ik B 310 i

ILLEGIBLE

;

i



pportunity for a privr hearing. \,,,,.Mmmwﬁ
in"each case, the seizure has been direct-
ly necessary to secure an important gov-

ermmental or general public interest.

Second] there hias been a special need foy
very prompt pnm.g.n.,HEumv the State
has kept st ontrol over its monopgly
of legitimate force: the person imitiat-

ing he seizure has been a_government
official responsible for determining, un-
deg, the standards of a narrowly drawn
statute, that it was necessary and justi-
fied in the particular instance. Thus,
the Court has allowed summary seizure
of property to collect the internal reve-
nue of the United States,?4 to meet the
needs of a national war effort,®® to pro-
tect against the economic disaster of a
bank failure,®¢ and to protect the public

In cases involving deprivation of other
interests, such as government employ-
ment, the Court similarly has required an
anusually important governmental need
to outweigh the right to a prior hearing.
See, e. ¢., Cafeteria and Restaurant
Workers v. McElroy, 367 U.8. 886, 895
896, 81 5.Ct. 1743, 1748-1749, 6 1.Ed.2d
1230.

Seizure under a search warrant is quite
a different matter, see n. 30, infra.

24, Phillips v. Commissioner of Internal
Revenue, 283 U.8. 589, 51 S8.Ct. 608, 75
L.Ed. 1289. The Court stated that “[d]e-
lay in the judicial determination of prop-
erty rights is not uncommon where it

is essential that governmental needs be  ~

immediately satisfied.” Id., at 597, 51 S.
Ct., at 611 (emphasis supplied). The
Court, then relied on “the need of the
government promptly to secure its reve-
nues.” Id, at 596, 51 S.Ct., at 611.

25. Central Union Trust Co. v. Garvan, 254
U.8. 554, 566, 41 S.Ct. 214, 215, 65 L.Ed.
403; Stoehr v. Wallace, 255 U.S. 239,
245, 41 S.Ct. 293, 296, 65 L.Ed. 604:
United States v. Pfitsch, 256 U.S. 547,
553, 41 S.Ct. 569, 571, 65 L.Ed. 1084.

26. Fahey v. Mallonee, 332 U.S. 245, 67
8.Ct. 1552, 91 L.Ed. 2030.

27. Ewing v. Mytinger & Casselberry, Inc.,
338 U.S. 584, 70 S.Ct. 870, 94 L.Ed.
1088. .

28. North American Cold Storage Co. v.
Chicago, 211 U.8. 306, 29 S.Ct. 101, 53
L.Ed. 195.

drugs ®% and contami

1
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nated food.2s

[28] The Florida and Pennsylvania

prejudgment replevin statutes serve no
such important governmental or genera]
public -interest. They 'allow summary
seizure of a person’s possessions when
no more than private gain 1§ dtre t
stake?® The replevin of chattels, as in
aﬂl present cases, may satisfy a debt or
settle a score. But state intervention in
a private dispute hardly compares to
state action furthering a war effort or
protecting the public health.

Nor do the broadly drawn Florida and

Pennsylvania statutes limit the summary
seizure of goods to special situations de-
manding prompt action, There may be

29. By allowing repossession without an
opportunity for a prior hearing, the
Florida and Pennsylvania statutes may
be intended specifieally to reduce the costs
for the private party seeking to seize goods
in another party’s possession. Even if the
private gain at stake in repossession ac-
tions were equal to the great public in-
terests recognized in this Court’s past de-
cisions, see nn. 24-28, supra, the Court
has made clear that the avoidance of the
ordinary costs imposed by the opportunity
for a hearing is mnot sufficient to over-
ride the constitutional right. See n. 22,
supra. The appellees arzue that the cost
of holding hearings may be especially on-
erous in the context of the creditor-debtor
relationship. But the Court’s holding
in Sniadach v. Family Finance Corp.,
supra, undisputably demonstrates that or-
dinary hearing costs are no more able to
override due process rights in the creditor-
debtor context than in other contexts.

In any event, the aggregate cost of an
opportunity to be heard before repos-
session should not be exaggerated. For
we deal here only with the right to an
opportunity to be heard. Since the is-
sues and facts decisive of rights in repos-
sesgion suits may very often be quite
simple, there is a likelihood that many de-
fendants would forgo their opportunity,
sensing " the futility of the exercise in
the particular case. And, of course, g
hearing need eld unless the defendant,

e

having received potice of his onnortnuify
thkeg advantage of it.

o
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cases in which a creditor could make a
showing of immediate danger that a
debtor will destroy or conceal disputed
goods. Buf the statutes before us are
not “narrowly drawn te meet any such
unusual condition.” Suniadach v. Family
Finance Corp., supra, 395 U.S. at 339, 89
S.Ct. at 1821, And no such unusual sit-
uation is presented by the facts of these

cases.

The statutes, moreover, abdicate effec-
tive_state contro} over state power. Pri-
vate parties, serving their own private
advantage, may unilaterally invoke state
power to replevy goods from another.
No state official participates in the deci-
sion to seek a writ; no state official re-
views the basis for the claim to repos-
session; and no state official evaluates
the need for immediate seizure. There
is not even a requirement that the plain-
tiff provide any information to the court
on these matters. The State acts largely
in the dark.¢

VII

Finally, we must consider the conten-
tion that the appellants who signed con-
ditional sales contracts thereby waived

their basic procedural due process
rights. The contract signed by Mrs.
Fuentes provided that “in the event of
default of any payment or payments,
Seller at its option may take back the

30. The seizure of possessions under a writ
of replevin is entirely different from
the seizure of possessions under a search
warrgpt. First, a search warrant is
generally issued to serve a highly import-
ant governmental need—e. ¢., the appre-
hension and conviction of ecriminals—
rather than the mere private advantage
of a private party in an economic trans-
action. Second, a search warrant is gen-
erally issned in situations demanding
prompt action. The danger is all too ob-
vious that & criminal will destroy or hide
evidence or fruits of his crime if given
any prior notice. 'Third, the Fourth
Amendment guarantees that the State
will not issue search warrants merely
upon the conclusory application of a
private party. It_guarantees that the
State will_not ahdicate comtrol over.the
issuance of warrants and that no waprant
will be issued without a prior showing

£ . S -

merchandige . . . . rne contraces
gigned by the Pennsylvania appellants
similarly provided that the seller “may
retake” or “repossess” the merchandise
in the event of a “default in any pay-
ment.” These terms were parts of
printed form contracts, appearing in rel-
atively small type and unaccompanied by
any explanations clarifying their mean-
ing,

[29] In D. H. Overmyer Co. v. Frick
Co., 405 U.8. 174, 92 S.Ct. 775, 31 L.Ed.
2d 124, the Court recently outlined the
considerations relevant to determination
of a contractual waiver of due process
rights.f Applying the standards govern-
ing waiver of constitutional rights in a
criminal proceeding 31-—although not
holding that such standards must neces-
sarily apply—the Court held that, on the
particular facts of that case, the con-
tractual waiver of due process rights
was “voluntarily, intelligently and know-
ingly” made. Id., at 187, 92 S.Ct. at
783. The contract in Overmyer was ne-
gotiated between two corporations; the
waiver provision was specifically bar-
gained for and drafted by their lawyers
in the process of these negotiations. As
the Court noted, it was “not a case of
unequal! bargaining power or over-
reaching, The Overmyer-Frick agree-
ment, from the start, was not a contract
of adhesion.” Id., at 186, 92 S.Ct. at

of grobable. cayse.: Thus _our decisiop
today in no way implies that there must
be opportunity for an adversary hearing
before a search warrant is issued. But
of. Quantity of Books v. Kansas, 378
U.8. 205, 84 S8.Ct. 1723,712 L.Ed.2d 809.

31. See Brady v. United States, 307 U.S.
742, 748, 90 S.Ct. 1463, 1468, 25 L.Ed.2d
747; Johnson v. Zerbst, 304 U.S. 458,
464, 58 8.Ct. 1019, 1023, 82 L.Ed. 1461.
In the civil area, the Court has said that

“we do not presume acquiescence in the
loss of fundamental rights” Ohio Bell
Tel. Co. v. Publie Utilities Comm’n, 301
U.S. 292, 307, 57 S.Ct. 724, 781, 81
L.Ed. 1093. Indeed, in the civil no less
than_the criminal area, “courts indulge
every reasonable presumption against
waiver.”, Aetna Ins. Co. v. Kennedy, 301
US. 389, 393, 57 S.Ct. 809, 812, 81
L.Ed. 11%7.
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o02. Both parties were “avuic ol the
significance” of the waiver provision.
[bid.

The facts of -the present cases are a
far cry from those of Overmyer. There
was' no bargaining over contractual
terms between the parties who, in any
m<m=m were far from equal in va«mE-
ing voémw The purported waiver provi-
sion was a printed part of a form sales
contract and” a necessary ooE:SOﬁ of
the sale. “The” appellees ‘made no show-
ing “Whatever that the appellants. were
mo»:»:% aware or made aware of the sig-
En_nmnnm of gm fine print now relied
:vou as a_ waiver of constitutional
Ewr»m

[30] The Court in Overmyer ob-
served that “where the contract is one
of adhesion, where there is great dispar-
ity in bargaining power, and where the
debtor receives nothing for the [waiver]
provision, other legal consequences may
ensue.” Id., at 188, 92 S.Ct. at T783.
Yet, as in Overmyer, there is no need in
the present cases to canvass those conse-
quences fully. For a waiver, of constitu-
tional rights in any context must, at the
<mw«ﬂ_mmm« be clear. The contractual
language relied upon must, on its face,
amount to a waiver.

[31] The conditional sales contracts
here simply provided that upon a default
the seller “may take back,” “may re-
take” or “may repossess” merchandise.
The contracts included nothing about the
waiver of a prior hearing. They did not
indicate kow or through what process—a
final judgment, self-help, prejudgment
replevin with a prior hearing, or pre-
judgment replevin without a prior hear-

32. We do not reach the appellant’s argu-
ment with the Florida and Pennsylvania
statutory procedures violate the Fourth
Amendment, made applicable to the States
by the Fourteenth. See n. 2, supra. For
once a prior hearing is required, at which
the applicant for a writ must establish
the probable validity of hia claim for re-
possession, the Fourth Amendment prob-
lem may well be obviated. There is no
need for us to decide that question at this
point.

tha

ing—the seller could take back 15
goods. Rather, the purported waivey
provisions here are no more than 5
statement of the seller’s right to repog.
session upon occurrence of certain
events, The appellees do not suggest
that these provisions waived the appel-
lants’ right to a full post-seizure hearing
to determine whether those events had,
in fact, occurred and to consider any
other available defenses. By the same
token, the language of the purported
waiver provisions did not waive the ap-
pellants® constitutional right to a presei.
zure hearing of some kind.

e

VIII

T~

[32-34]  Welhold that the Florida and
Pennsylvania prejudgment replevin pro-
visions work a deprivation of property
without due process of law insofar as
they deny the right to a prior opportuni-
ty to be heard before chattels are taken
from their possessor.3?
however, is a narrow aa&rﬁm do not
question the power of a State to seize
goods before a final judgment in order
to protect the security interests of credi-
tors so long mm/aw.m.dﬂod.ﬁwn'm\w%m test-
ed their claim to the goods through the
process of a fair prior hearing. The na-
ture and form of such prior rmumwm.mm.
mareover, are legitimately open Srst
potential variations Ea are a m:Ema« me
this_ point, _.
dicatign.®® Since the essential rea-
son for the requirement of a prior hear-
ing is to prevent unfair and mistaken
deprivations of property, however, it is
axiomatic that the hearing must provide
a real test. “[D]}ue process is afforded

only by the kinds of ‘notice’ and ‘hear-

way remains to develop a mEm
"hegging. that will minimize unnecessary
cost and delay while preserving the fair-
ness and effectiveness of the hearing in
preventing seizures of goods where the
party seeking the writ has little prob-
ability of succeeding on the merits of the
dispute.

Our holding,

*ing’ which are aimed at estapiulsuing wuc

&fm:&a? or at least the probable validity,

5 of the underlying claim against the al-
# leged debtor beforg he can be deprived

of his property. .. . ..” Sniadach v.
uw&i? Finance Corp., supre, 3956 U.S. at
Mﬁw 89 S.Ct. at 1823 (Harlan, J., con-
@EE.EE See Bell v. Burson, supra, 402
0.8, at 540, 91 8.Ct. at 1589; Goldberg

. Kelly, supra, 397 U.S. at 267, 90 S.Ct.

»n 1020.

For the foregoing reasons, the judg-
dments of the district courts are vacated
ium these cases are remanded for fur-
KES. proceedings consistent with this

'i&s

%ﬂ opinion.
% M It is so ordered.

. Vacated and remanded.

i ,,. Mr. Justice PQWELL and Mr. Justice

‘RE HNQUIST did not participate in the
<t consideration or decision of these cases.

3

Mr. Justice WHITE, with whom THE
“om:wm. JUSTICE and Mr. Justice
BLACKMUN join, Emmoscum

m Because the Court’s opinion and judg-
;mm.smua improvidently, in my view, call
% into question important aspects of the

statutes of almost all the States govern-

«1ing secured transactions and the proce-

¢ dure for repossessing personal property,
") ] must dissent for ihe reasons which fol-
low.

1 . First: It is my view that when the
-4 federal actions were filed in these cases
+§ and the respective District Courts pro-
.{ceeded to judgment there were state
4 court proceedings in progress. It seems
apparent to me that the judgments
should be vacated and the District
Courts instructed to reconsider these
cases in the light of the principles an-
nounced in Yoypger v. Harris, 401 U.S.
37, 91 S.Ct. 746, 27 L.Ed.2d 669 (1971);
Samuels v. Zmnwm:. id., at 66, 91 S.Ct.

N N

764, 27 L.Ed.2d 688; Boyle v, Landry, -

id.,, at 77, 91 S.Ct. 758, 27 L.Ed.2d 696;
and Perez v. Ledesma, id,, at wm 91 S.Ct.
674, 27 L.Ed.2d T01.

Lu avue v wvow, the Fiiide Sedohs
provide for the commencement of an ac-
tion of replevin, with bond, by serving a
writ summoning the defendant to an-
swer the complaint. Thereupon the
sheriff may seize the property, subject
to repossession by defendant within
three days upon filing of a counterbond,
failing which the property is delivered
to plaintiff to await final judgment in
the replevin action. Fla.Stat. § 78.01 et
seq. (1969), F.S.A. This procedure was
attacked in a complaint filed by petition-
er Fuentes in the federal court, alleging
that an affidavit in replevin had been
filed by Firestone Tire & Rubber Com-
pany in the Small Claims Court of Dade
County, that a writ of replevin had been
issued pursuant thereto and duly served,
together with the affidavit and com-
plaint, and that a trial date had been set
in the Small Claims Court. Firestone's
answer admitted that the replevin action
was pending in the Small Claims Court
and asserted that Mrs. Fuentes, plaintiff
in the federal court and appellant here,
had not denied her default or alleged
that she had the right to possession of

the property. Clearly, state court pro--

ceedings were pending, no bad faith or
harassment was alleged and no irrepara-
ble injury appeared that could not have
been averted by raising constitutional
objections in the pending state court
proceeding, In this posture, it would
appear that the case should be reconsid-
ered under Younger v. Harris and com-
panion cases, which were announced aft-
er the District Court’s judgment.

In No. 70-5138, Pennsylvania Rule of
Civil Procedure 1073 expressly provides
that an “action of replevin with bond
shall be commenced by filing with the
prothonotary a praecipe for a writ of re-
plevin with bond . . ..” When the
writ issues and is served, the plaintiff
has three days to file counterbond and
should he care to have a hearing he may
file his own praecipe, in which event the
plaintiff must proceed further in the ac-
tion by filing and serving his complaint.

In the cases before us, actions in re-
plevin were commenced in accordance

5
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a1 oellee Se Do
W4 pllice piars, noe

buck and OochE\ urged in the District
Court that plaintiffs had “adequate rem-

edies at law which they could pursue in
state court proceedings which are still

pending in accordance with the statutes -

and rules of Pennsylvania.” App. 60.
Under Younger v. Harris and companion
cases, the District Court's judgment
should be vacated and the case reconsid-
»Hm.

Secomds: It goes without saying that

in the typical installment sale of person-
al property both seller and buyer have
interests in the property until the pur-
chagse price is fully paid, the seller early
in the transaction often having more at
stake than the buyer. Neither is it dis-
puted that the buyer’s right to posses-
sion is conditioned upon his making the
gtipulated payments and that upon de-
fault the seller is entitled to possession.
Finally, there is no question in these
cases that if default is disputed by the
buyer he has the opportunity for a full
hearing and that if he prevails he may
have the property or its full value as
damages.

The narrow issue, as the Court notes,
is whether it comports with due process
to permit the seller, pending final judg-
ment, to take possession of the property
through a writ of replevin served by the
sheriff without affording the buyer op-
portunity to insist that the seller estab-
lish at a hearing that there is reasonable
basis for his claim of default. The in-
terests of the buyer and seller are ob-
viously antagonistic during this interim
period: the buyer wants the use of the
property pending final judgment; the
seller’s interest is to prevent further use
and deterioration in his security. By

* Appellants Paul and Ellen Parham_admit-
ted in z:w:. complaints that they were de-
linquent in their payments. They stipu-
lated to this effect as well as to receipt
of notices of delinquency prior to institu-
tion of the replevin action, and the Dis-
trict Court so found.

Appellant Epps alleged in his complaint
that he was not in default. The defend-
ant, Government Emuvlovees Exchange

the Florida and Penusyivania law the
property is for all intents and purposes

placed in custody and immobilized dur-

The buyer loses use of

ing this time.

~ the property temporarily but is protect-

ed against loss; the seller is protected
against deterioration of the property
but must undertake by bond to make the
buyer whole in the event the latter Pre-
vails.

&:;Hz considering whether this resolution

of conflicting interests is unconstity-
tional, much depends on one’s percep-
tions of ?ngofom_ considerationg/ in-
volved.. The Court holds it ooumﬁgsg-
ally essential to afford opportunity for a
probable cause hearing prior to reposses-
sion, Its stated purpose is “to prevent
unfair and mistaken deprivations of the
property.” But in these typical situa-
tions, the buyer-debtor has either de-
faulted or he has not. If there is a de-

e

fault, it would seem not only “fair,” UE

mmmo:rm_ that the creditor be allowe
repossess; and I cannot say that za

likelihood of a mistaken &ﬁw: of defaillt
is m:m?n_mdzw real or recurring to justi-

fy a broad constitutional reqy ement

that a creditor do more :‘_ms the Jaznm_ ;m

state law requires and me::m him _ 8
do. Sellers are normally in the business
of selling and collecting the price for
their merchandise. 1 could be quite °
wrong, but it would not seem in the
creditor’s interest for a default occasion-
ing repossession to occur; as a E.moﬂnm_
matter it would much better serve his
interests if the transaction goes forward

and is completed as planned. Dollar and K3

cents considerations weigh heavily
against false claims of default as well as
against precipitate action that would m.._-
low no opportunity for mistakes to sur-
face and be corrected.* Nor does_it

Corp., answered that Epps was in de-
fault in the amount of $311.25 as of
August 9, 1970, that the entire sum due
had been demanded in accordance with the
relevant documents and that Epps had
failed and refused to pay that sum. The
District Court did not resolve this fac-
tual dispute. It did find that Epps earn-
ed in excess of $10,000 per year and that
the agreements Fppe and Parham entered

[OPSE

seem {0 me that creditors would lightly

undertake the expense of 53_8553_.@-

gl phahetl

Emﬁu actions mum HESEN up vosmm.

The Court relies on prior cases, par-
ticularly Goldberg v. Kelly, 397 U.S. 254,
90 S.Ct. 1011, 25 L.Ed.2d 287 (1970);
Bell v. Burson, 402 U.S. 535, 91 8.Ct.

1 1586, 29 L.Ed.2d 90 (1971) and Stanley

v. Minois, 405 U.S, —, 92 S.Ct. 1208,
31 L.Ed.2d 551 (1972). But these cases
provide no automatic test for determin-
ing whether and when due process of
law requires adversary proceedings. In-

& deed, “[t]ke very nature of due process

negates any concept of Emecgm proce-
dures :E<m~.mm=w applicable to every im-

aginable “situation. . . . [W]hat

procedures due process may require un-
der any given set of circumstances must

! begin with a determination of the pre-

cigse nature of the government function
4 involved as well as of the private inter-
4 est that has been affected by govern-
" mental action.” Cafeteria and Restau-
rant Workers v. McElroy, 867 U.S. 886,

, mem 81 S.Ct. 1743, 1748, 6 L.Ed.2d 1230

! (1961). See also Stanley v. Illinois, 405
U.8, —— —, 92 S.Ct, 1208, 1212, 31 L.
iEd.2d mmu Cwqm Goldberg v. Kelly,

;wq U.S. 254, 263, 90 S.Ct. 1011, 1018,
195 L.Ed.2d 287 (1970).
; sue before us in this light, I would not

Viewing the is-

i construe the Due Process Clause to re-
quire the creditors to do more than they
A have done in these cases to secure pos-

ﬁ session pending final hearing. Certain-
41y, I would not ignore, as the Court does,

the creditor’s interest in preventing fur-
ther _use and deterioration of the proper-
i ty in which he has substantial interest.
m_:.m:\ under the Court’s own definition,
the creditor has a “property” interest as

into complied with the provisions of Penn-
sylvania’s Uniform Commercial Code and
its Services and Ipstallment Sales Act.
As for appellant Rosabelle Andrews
Washington, the District Court, based
on the allegations of her complaint, enter-
ed a temporary restraining order re-
quiring that the property seized from
her be retarned forthwith. - At a subee-
quent hearing the order was dissolved,
the et finding Uthat the .renrcconta.
o LAY ettt b he cHaD P PO

Y PSP

deserving of protection as that of the
debtor. At least the debtor, who is very
likely uninterested in a speedy resolution
that could terminate his use of the prop-
erty, should be required to make those
payments, into court or otherwise, upon
which his right to possession is condi-
tioned. Cf. Lindsay v. Normet, 405 U.S.
56, 92 S.Ct. 862, 31 L.Ed.2d 36 (1972).

.

.E:a. The Court’s rhetoric is sedue-
tive, but in end analysis, the result it
reaches will have little impact and repre-
sents no more than ideological tinkering
with state law, It would appear that
creditors could withstand attack under
today’s opinion simply by making clear

prrbvaraUREE g

in the noss.o:Em credit instruments

R— Loty

that they nmiay Tetake posséssion without
a hearing, or, for that matter, without
resort to judicial process at all. Alter-
natively, they need only give a few days’
notice of a hearing, take possession if
hearing is waived or if there is default;
and if hearing is necessary merely es-
tablish probable cause for asserting that
default has occurred. It is very doubt-
ful in my mind that such a hearing
would in fact result in protections for
the debtor substantially different from
those the present laws provide. On the
contrary, the availability of credit may
well be diminished or, in any event, the
expense of securing it increased. e

None of this seems worth the candle
to me. The procedure which the Court
strikes down is not some barbaric hang-
over from bygone days. The respective
rights of the parties in secured transac-
tions have undergone the most intensive
analysis in recent years. The Uniform

Commeycial Code, which now so perva-
sively governs the subject matter with

ing order of September 18, 1970, issued
were incorrect, both as to allegations
contained in the complaint and repre-
sentations made by counsel.” (App. 29.)

It was stipulated between appellant
Fuentes and defendants in the District
Court that Mrs. Fuentes was in defaylt
at the time the replevin action was filed
and that notices to this effect were sent
“to her over several months prior to insti-
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which it deals, provides in Art. 9, § 9-
503, that:

“Unless otherwise agreed a secured
party has on default the right to take
possession of the collateral. In taking
possession a secured party may pro-
ceed without judicial process if this
can be done without breach of peace

or_may proceed by action

Recent studies have suggested mno
changes in Art. 9 in this respect. See
Permanent Editorial Board for the Uni-
form: Commercial Code, Review Comunit-
tee for Article 9 of the Uniform Com-
mercial Code, Final Report, § 9-503
(April 25, 1971). I am content to rest
on the judgment of those who have
wrestled with these problems so long
and often and upon the judgment of the
legislatures that have considered and so
recently adopted provisions that contem-
plate precisely what has happened _in
these cases.

o & KEY NUMBER SYSTEM

“mE

Jon Richard ARGERSINGER, Petitioner,
Vv

Raymond HAMLIN, Sheriff, Leon
County, Florida.

No. 10-5015.
Argued Dec. 6, 1971
Reargued Feb. 28, 1972
Decided June 12, 1972.

A state prisoner brought an original -

habeas corpus proceeding in the Florida
Supreme Court, which discharged the
writ, 236 So.2d 442. Certiorari was
granted. The Supreme Court, Mr. Jus-
tice Douglas, held that absent knowing
and intelligent waiver, no person may be
smprisoned for any offense, whether

classified as petty, misdemeanor or f& 3
ony, unless he was represented by cox
sel at his trial.

Reversed.

Mr. Chief Justice Burger concurre
in result and filed opinion.

Mr. Justice Brennan filed a concar
ring opinion in which Mr. Justice Dog;-
las and Mr. Justice Stewart joined.

Mr. Justice Powell concurred in re
sult and filed opinion in which Mr. Jz+
tice Rehnquist joined.

1. Constitutional Law €263, 267, 2685,
' With respect to rights of public triz.
jury trial, confrontation and compulscn
process and right to be informed of 8¢
ture and cause of accusation, Six* 1
Amendment, by reason of Fourteert” 2
Amendment, is applicable to the states
U.S.C.A.Const. Amends. 6, 14.

2. Criminal Law &641.1

 Sixth Amendment extended right ¥ i
counsel beyond its common-law dimer %
sions. U.S.C.A.Const. Amend. 6.

3. Criminal Law &641.1

Absent knowing and intelli gent wait
er, no perscn may be imprisoned for 3{‘-—' [
offense, whether classified as petty, @
demeanor or felony, unless he was rert®
sented by counsel at his trial. U.SC3
Const. Amends. 6, 14; 18 U.8.C.A.8°7
A(b); Fed.Rules Crim.Proc. rule 448" g

18 U.S.C.A.; Const.Or. art. 1, 8§89

4. Courts &>399(1)
‘ It was not function of United stat
Supreme Court to direct state courts her
to manage their affairs, but only to m"kf p
clear federal constitutional requireme™

5. States €45 )

How state criminal offenses Sh(‘“j:
be classified is largely a state matk” ¢
U.S.C.A.Const. Amends. 6, 14.
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65-3-10, POWER OF COMMISSION TO PREVENT WASTE AND PROTECT
CORRELATIVE RIGHTS.

The Commission is hereby empowered, and it is its duty, to
prevent the waste prohibited by this act and to protect correlative
rights, as in this act provided. To that end, the Commission is

empowered to make and enforce rules, regulations and orders, and

to do whatever may be reasonably necessary to carry out the purposes
of this act, whether or not indicated or specified in any section
heraof.

65~3-11. ENUMERATION OF POWERS.

Included in the power given to the Commission is the authority
to collect data; to make investigations and inspections; to examine
properties, leases, papers, books and records; to examine, check,
test and gauge o0il and gas wells, and tarnks, plants, refineries,
and all means and modes of transportation and equipwment; to hold
hearings; to provide for the keeping of records and the making of
reports and for the checking of the accuracy thereof; to limit and
prorate production of crude petroleum oil or natural gas, or both,
as in this act provided; to require either generally or in particular
areas certificates of clearance or tenders in connection with the
transportation of crude petroleum ©il or natural gas or any products
thereof, or both such cil and products, ©or both such natural gas
and products.

Avart from any authority, express or implied, elsewhere given
tc or existing in the Commission by virtue of this act or the
statutes of this state, the Commission is hereby authorized to make
rvles, regulations and orders for the purposes and with respect to
tre subiject matter stated herein, viz . :

(1} To require dry or abandoned wells to be plugged in
such a way as to confine the crude petroleur oil, natural gas, or
wzter in the strata in which they are found, and to prevent them
from escaping into other strata; the Commission may require a bond
o# not to exceed ten thousand ($10,000.00) dollars conditioned for
tr.e performance of such regulations:

(2) To prevent crude petroleum oil, natural gas, or
wzter from escaping from strata in which they are found into ancther
stratum or other strata;

(3) To require reports showing locations of all oil or
gé.s wells, and for the filing of logs and drilling records or
raeports; -

{4) To prevent the drowning by water of any stratum or
part thereof capable of producing oil or gas, or both oil and gas,
in paying guantities, and to prevent the premature and irregular
encroachment of water, or any other kind of water encroachment,

which reduces or tends to reduce the total ultimate recovery of
crude petroleum oil or gas, or both such oil and gas, from any pool;

(5) To prevent fires;

(6) .To prevent "blow-ocuts" and "caving" in the sense that
tre conditions indicated by such terms are generally understoocd in
tre oil and gas business;

(7) To require wells to be drilied, operated and produced
ir. such manner as to prevent injury to neighboring leases Or pro-
perties;

(8) To identify the ownership of o0il or gas producing

leases, properties, wells, tanks, refineries, pipelines, plants,
structures, and all transportation equipment and facilities;

[ e g A At . - S e
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(9) To reguire the operation of wells with efficient gas-
oil ratios and to fix such ratios:

(10) To fix the spacing of wells:

{(11) To determine whether a particular well or pool is a
0il well, or a gas or oil pool, as the case may be, and from

or oi
to time to classify and reclassify wells and pools accordingly:

as
ime

(12) To determine the limits of any pool or pools produc-
ing crude petroleum oil or natural gas or both, and from time to time
to redetermine such limits:

(13) To regulate the methods and devices employed for
s-orage in this stats of oil or natural gas or of any other sub-
stance into any pool in this state for the purpose of repressuring,
cyclipg, pressure maintenance or secondary recovery operation; or

(14) To permit the injection of natural gas or of any
PR

other substance into any pool in this state for the purpose of
repressuring, cycling, pressure maintenance or secondary recovery
cpsration; or

{15) To regulate the disposition of water produced or
used in connection with the drilling for or producing of oil or gas,
or both, and to direct surface or subsurface disposal of such water
in a manner that will afford reasonable protection against contam-
ination cf fresh water supplies designated by the state engineer.

(16) To determine the limits of any area containing

commercial potash deposits and from time to time redetermine such
limits.

(17) To regulate and where necessary prohibit drilling
or producing operations for oil or gas within any area containing
commercial deposits of potash where such operations would have the
effect unduly to reduce the total quantity of such commercial de-
posits of potash which may reasonably be recovered in commercial
quantities or where such operations would interfere unduly with the
orderly commercial development of such potash deposits.

65-3~11.1 ADDITIONAL POWERS OF COMMISSION — HEARINGS BE-
FORE EXAMINER - HEARINGS DE NOVO.

In addition to the powers and authority, either express or
implied, granted to the Oil Conservation Commission by virtue of
the statutes of tha State of New Mexico, the Commission is hereby
authorized and empowered in prescribing its rules of order or pro-
cedure in connection with hearings or other proceedings before the
Commission to provide for the appointment of one (1) or more exam-
iners to be members of the staff of the Commission to conduct hear-
ings with respect to matters properly coming before the Commission
and to make reports and recommendations to the Commission with re-
spect thereto. Any member of the Commission may serve as an exam-
iner as provided herein. The Commission shall promulgate rules and
regulations with regard to hearings to be conducted before examiners
and the powers and duties of the examiners in any particular case
may be limited by order of the Commission to particular issues or to
the performance of particular acts. In the absence of any limiting
order, an examiner appointed to hear any particular case shall have
the power to regulate all proceedings before him and to perform all
acts and take all measures necessary or proper for the efficient and
orderly conduct of such hearings, including the swearing of witnesses,
receiving of testimony and exhibits offered in evidence subject to
such objections as may be imposed and shall cause a complete record
of the proceeding to be made and transcribed and shall certify the
same to the Commission for consideration together with the report
of the examiner and his recommendations in connection therewith.
The Commission shall base its decision rendered in any matter or
proceeding heard by an examiner, upon the transcript of testimony
and record made by or under the supervision of the examinar in con-
nection with such proceeding, and such decision shall have the same
force and effect as if said hearing had been conducted before the
members Of said Commission. When any matter or proceeding is refer-
reé to an examiner and a decision is randered thereon, any party
adversely affected shall have the right to have said matter heard
de rovo before the Commission upon application filed with the

1
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Commission within 30 days from the time any -v;xch decision is ren-
dered.

bS-3-10 —“To Prevenr wWASTE  AND
TROTEST  CoVRTELATIVE “RIGHTS
65 -3- 11 -~ ENUMERATON  OF PowERS
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65-3-10. POWEZR OF COMMISSION TO PREVENT WASTE AND PROTECT
CORRELATIVE RIGHTS.

The Commission is hereby empowered, and it is its duty, to

ven
ights, as is act ¥, To that end, e Coamsission ig
enpowered to . { \ B
to do w eyer ma e reagonab sa ut the by [ 1]
f this act, whether or not indicated or ifi ip. a s ]
hercof,

65~3-11. ENUMERATION OF POWERS.

Included in the power given to the Commission is the authority
to collect data; to make investigations and inspections; to examine
properties, leases, papers, books and records; to examine, check,
test and gauge oil and gas wells, and tanks, plants, refineries,
and all means and modes of transportation and equipment; to hold
hearings; to provide for the keeping of records and the making of
reports and for the checking of the accuracy thereof; to limit and
prorate production of crude petroleum oil or natural §as, of both,
as in this act provided; to require either generally or in particular
areas certificates of clearance or tenders in connection with the

ransportation of crude petroleum oil or natural gas or any products
thereof, or both such oil and products, or both such natural gas

To require wells to be drilled
in such wanner as tToO prevent in to nej

perties; o

CORRELATIVE RIGETS shall mean the opportunity afforded, as_far as

it is pr to the own in a_pool
to produce withouk waste his jJ itable share of the oil or
= i , being 2 : =
cally deternmined, and so far as can be practicably obtained without
. r-
able o0il or gas, or both, under such pro
v i e
i i (See: ™

Sec. 26 (h), Chapter 168, Session Laws 1943).
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{b) The Commission may e%ﬂ_ﬁf_&%o—
for each pool, such being the area that can be eff1c1en§i{nanthe
nomically drained and developed by one well, and lnbsothe dgllllng
Commission shall consider the economic loss caused by =22 sy
of unnecessary Qéils, the protection of correlative rights, 1in

ing those of rovalty owners, the prevention of wgst§, the avoidaz:i
of the augmenggélon o! r!sks arising from the drilling of an e;? o
sive number of wells, and the prevention of reduced recovery whic
might result from the drilling of too few wells.
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~ 65-3-20. EEARINGS ON RULES, REGULATIONG AND ORDERS —
NOTICE - EMFRGENCY RULES.

Except as provided for herein, before any rule, regulation or
order, including revocation, change, renewal or extension thereof
shall be made under the provisions of this act, a public hearing
shall be held at such time, place and manner as may be prescribed
by the Commission. The Commission shall first give reasonable
notice of such hearing (in no case less than ten days, except in an
emergencys and at any such hearing any person haviag an interest in

the subject matter of the hearing shall be entitled to be heard....

W\ eu Aol Note Proudaon

65-3-6. RULES OF PROCEDURE IN HEARINGS - MANNER OF GIVING
NOTICE — RECORD OF RULES, REGULATIONS AMD ORDERS.

The Commission shall prescribe its rules of order or procedure
in hearing or other proceedings before it under this act. Any
notice required to be given under this act or under any rufET-regu—
lation or order prescribed by the Commission shall be b ersonal

service on the person affected, or b ublication once in a news-
2per OF enera§ circulation i a i
once in a news r of general ci. Atd ¥

or each of the counties Lf there be more than one, in waich any

situated. Such notice shall issue in the name of “the State of
New Mexico® and shall be signed by at least a majority of the members
Of the Commission or by the Secretary of the Commission, and the seal
of the Commission shall be impressed thereon, and it shall specify
the number and style of the case, and the time and place of hearing,
shall briefly state the generaI nature OF the Order oOr orders, rule
or rules, or regulation or regulations contemplated by the Commis-—
sion on its own motion or sought 1n a proceecing brought before the
Commission, the name of the petitloner, or applicant, and, unl;ss

the order, rule Or requiation 1s intended to apply tO and arlect the
entire state, it shall specify or generally describe the common
source or sources of supply that may be affected by such order, rule
O regulation. Personal service thereof may De made Dby any &gent Of qulation. Personal service thereol may be made by any agent
the Commission or by any person over the age of eighteen years, in
the same manner as is provided by law for the service of summons in
civil actions in the district courts of this state. Such service
shall be complete at the time of such personal service or on the
date of such publication, as the case may be. Proof of service

shall be the affidavit of the person making personal service, or of
the publxsher of the newspaper in ~which publlcatlon is had as the




case way be. All rules, regulations and orders made by the Commis-
sion shall be entered in full by the Secretary thereof in m book to
be kept for such purpose by the Commission, which shall be a public
record and open to inspection at all times during reasonable office
hours. A co of any such rule gqulatio; ified b

the Secretary of the Commission under the seal of the Commission
shall be received in evidence in all courts of the atate with the
same effect as the original.

6404«;9%“%@4;4 kn S W S,
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‘s A . £\ e ..
‘fgas, or both, in the pool, and for this purpose to use his just and
quitable share of the reservoir energy.

(b) The Commissio: a
for each such being the area that can be efficiently and eco-
, nomically drained and developed by one well, and in _so doing the
., Commission shall consider the economic i i

Of unnecessa wells, the protectio alatj i includ-—
ing those of rovalty owpers, the prevention of waste, the avoidance

of the augmentation of risks arising from the drilling of an exces-
sive number of wells, and the prevention of reduced recovery which
might result from the drilling of too few wells.

{(c) When two (2) or more separately owned tracts of
land are embraced within a spacing or proration unit, or where
there are owners of royalty interests or undivided interests in oil
and gas minerals which are separately owned or any combination there-
of, embraced within such spacing or proration unit, the owner or
owners thereof may validly pool their interests and develop their
lands as a unit. Where, however, such owner or owners have not
agreed to pool their interests, and where one such separate owner,
or owners, who has the right to drill has drilled or proposes to
drill a well on said unit to a common source of supply, the Commis-
sion, to avoid the drilling of unnecessary wells or to protect cor-
relative rights, or to prevent waste, shall pool all or any part of
such lands or interests or both in the spacing or proration unit as
a unit,

All orders effecting such pooling shall be made after
notice and hearing, and shall be upon such terms and conditions as
are just and reasonable and will afford to the owner or owners of
each tract or interest in the unit the opportunity to recover or
receive without unnecessary expense his just and fair share of the
0il or gas, or both. Each order shall describe the lands includzz
in the unit designated thereby, identify the pool or pg#T5 to which
it applies and designate an operator for the unit. A operations
for the pooled oil or gas, or both, which are conducte
tion of the unit shall be deemed for all purposes to have been con-
ducted upon each tract within the unit by the owner or owners of
such tract. For the purpose of determining the portions of produc-
tion owned by the persons owning interests in the pooled oil or gas,
or both, such production shall be allocated to the respective tracts
within the unit in the proportion that the number of surface acres
includad within each tract bears to the number of surface acres in-
cluded in the entire unit. The portion of the production allocated
t0 the Owner or owners of each tract or interest included in a well
spacing or proration unit formed by a pooling order shall, when
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in €ach case, the seizure has been dxrec -
ly necessary to secure an important gov-

D ublxc interest.

ve he g
has kept st | over 1ts mono

of :legitimate foree: t.he person initiatg
_th sexizure Es

in e n_a m
oﬂ:'cial responsible for determining, u
der, the standards of a narrowly drawn

fled wfxe Thus,
the Court has allowed summary seizure
of property to collect the internal reve-
nue of the United States,¢ to meet the

needs of a national war effort,?s to pro-~

tect against the economic disaster of a

o a_pu_gt;_heanng

ILLEGIBLE

from misbranded dru 3?7
nated food 28 -

“[28]) . The Fiorxda anh Pennsylvarfm
prejudgment vxeplevfn stdtutes sem 10

publie: ‘interest.

‘1zurg of a persons possessions ‘when
o more than priva

71 settle a score, -

and contami-' :

such 1mportant governmental or general ,,
They “alléw _suinniary. §

stake® The: replevm of chattels, as in. §
: tﬁ, e present cases, may satisfy a debt’ orv 3
But state intervention in”~ §

cagses in which a creditor could make a-
showing of immediate danger- that-a.
debtor will des jestroy or conceal dxsputed
goods.: - But - the statutes before us. are
not“narrowly

unusual condltzon

S.Ct. at 1821/ And no' su¢h unusual git-

a prlvate dxspute hardly -compares . | to'

&

Nor do the broadly‘ drawn Flonda and

Pennsylvama statutes limxt the sumﬁry

bank failure,®® and to protect the public.:

" In cases involving deprivation of other
" interests, such as government employ- |
“ment, the Court similarly has required an -
unusually important governmental need
+to outweigh the right to a prior hearing.

"Sece, e. g., Cafeterin and Restaurant -
}Workers v. McElroy, 367 U.S. 886, 895~

896. 81 8.Ct. 1743, 1748-1749, 6 L.Ed.24 ;i.' .

Selzurc under 2 search warmnt ia quite
Ca dxtferent mntter. see n. 30, infra. _ .

24. Philli Oommissloner of Internsal

* LEd. 1289. The Ooutt stated that “fd]e-.

El in the ju(ﬂi:u.\l determination of prop~ Av
‘le'rtl ghts is mnot~ uncommon where it .

h essential that governmental needs be
hmedwulz satisfied.” Id., at 597, 51 8.
é’Ct.. at 611 (emphasis supplied).  The

s

.75 e

‘-}'.7"; in Snigdach .v. 'Family: Finance Corp.

-+ Court, then relied on “the need of the -,

tovemment promptly to secure its reve-
nnes 1d.;, at 598, B1 8.Ct, at 611,

25 Central Union Trust Co.. v. Garvan, 254
U.8. 554, 566, 41 S.Ct. 214, 215, 65 L.Ed.
403; Stoehr v. Wallace, 2565 U.S. 239,
245, 41 S.Ct. 293, 206, 65 L.Ed. 604;
United States v. Pfitsch, 256 U.S. 547,
553, 41 S.Ct. 589, 571, 65 L.Ed. 1084.

26. Fahey v. Mallonee, 332 U.8. 245, 67
8.Ct. 1552, 91 L.Ed. 2030.

27. Ewing v. Mytinger & Casselberry, Inc.,
339 U.8. 694, 70 S.Ct. 870, 94 L.Ed.
,,108&

28. North American Cold Storage Co. v.
. Chlengo, 211 1.8, 300, 20 S.Ct. 101, 53
CLLEd, 185, : .

B - PN _,.., ’ o

.,29 By allowmg repossessxon thhout an
" opportunity for a - prior hearing, the .
Florida and ‘Pennsylvania stntutes may

i be intended specifically to feduce the costs .. .

o for the.private party seeking to seize goods

* in'gnother party’s possession. Even if the i, :

. prlvate gnin’ at stnke.in.repossession’ act
s tions were cqutl €6 the great public in-
- clslons,’ see" nn.24-28," oupm, he -Court

" has made clear that the avoidance of. the

' ordinary costs impo'serl by the opportunity . -

for a_hearing.is not . #ufficient to overs )
. ride the constitutional right. See n. 22} =
" suprd.. The appellees argue that the cost

..relntionsh!p But .the - Court’ holding

© supra, nudlsputnbly demonstrntes that or

“debtor” context  than in“other cortexts.’
In any event, the nggregate cos an

) onpo rtunity to be heard: before repos-
session should. mot be exuggernted For .

7Y we_deal here onily with the right to an..
7 opporiunily to be heard.  Since: the is-
sues_and factd deelsive of rights in repos-

1 fendan on o r_opportunity,
genaing” the - futlllfi ‘of the "exercisc T
i the particilar case. And, "ol course, 1§ .

hea?ng need be Ee@ tinless the defendant,
- having receive g_nf_ms_g_pp,q;;um‘ty

Q! gg [ vuntngg g it.

"L torests Néosniml i this Court’s past de-. -

s of holding. hearings may be espeomlly on- _:j__- ’

gession. w may-lvery ofte wite . 7
simplé, thére 1s n iifeiiho'&ﬁ that many de-. o

casas el :
Th, :-st.atutesi moreov -
ti_v,e.»a‘j‘.at “Pri- ¢

vate parties, servmg their own prlvate

power to replevy goods from another.

views the basxs for the clalm to repos-
§E§£i.9‘_‘" nd S

the need for immediate seizure, There
is not even a requirement that the plain- -
tiff provide any information.to the court .

in the dark3 - oo st

thexr basm . pxocedural
r;ﬁhts = The  eontract sxgned by Mrs,

ﬁt'Ait.s;_op,tiou may.’ftake b_aek t1_1

“of- replevm is " entirely. - different ' from
thé seizure of posscosions under a senrgh
' t. - First, a search warrant is’
. generally issued to serve a hlghly 1mport- .

ant governmental’ need-——e g, the appre-:

hension - and  conviction -of- eriminalg—. -,

‘rather than the mere private a«]vnntage»

~ action.
- erally issued in situations ' demanding 7
prompt action. ' The danger is all too ob-’

any prior .npotice. Third, the Iourth'

. Amendment guarantees that the State .
will not issue search warrants mero]y
upon the conclusory. applicntion of 'a’

- private party.. It gunrantees_that_the i
< State will_f nog,;tbdticntolct(;]nttmx_ovcuh:

nee co of warrants and that no watrant -
??ﬁuﬁg‘:‘msuca I'Y‘O‘ﬂ“ ﬂ  _prior ghot\{mg

Sniadach 'v. Family;”
Finance Corp., 'supm. 395 U.S. at 339, 89:

uation is presented by the facts of these :
T g ig'g':s R 1 o

7-[29] In D.H. Overmyer Co. v. Frick -
. Co., 405 U.8. 174, 92 S.Ct. 775, 31 L.LEd. :

advantage, may unilaterally invoke state . congiderations relevant to determination

_of alcontractual waiver of due_ process

i _  No state offlclal participates i deci- .
i1 sion fo sedc:a writ; i no state official re-

on these matters: - The State acts largely‘l

lly, we must consider the conten-"
-that the appellants who pigned. con: :

due process .

Fuentes provxded that “in the event of’

30 The selznre of pos50ssions under a wnt #7

of a private party in an economic trans. =
Second, a search wm-runt is gen- ;_‘ :

vious that a eriminal will destroy or hide ° f_ _:"
evidence or fruits of his crime if given - -

A

‘merchandise . . . .” 'Lne contracts
-signed by .the Pennsylvania appellants
“similarly provided that the seller “‘may

retake” or “reposscss” the merchandise -
in the event of.a “default in any pay-

ment.” . These, terms: were . parts _of
printed form contracts, appearing in rel-
.atively_small type and unaccompanied_by
any_explanations clarifying their mean- .

2d ‘124, the Court recently outlined the

rights.p Applying the standards govern-
ing waiver of constitutional rights in.a
criminal . proceeding 3'—although - not

holding that such standards must neces-

_sarily apply—the Court held that, on the .

.particular facts of that case, the con- -
tractual waiver of due process rights
was “voluntarily, intelligently and know-
ingly” made. ' Id., at 187, 92 S.Ct. at

. '783. . The contract in Overmyer was ne« -

gotlated between. two corporations;  the
waiver provision was specifically bar- .
gamed for and drafted by their lawyers
“in the process of these negotiations. As °
. the Court noted, it was “not a case of .
unequal bargammg power - or over-
‘reaching, . The: Overmyer-Fnck agree-

ment, from the start,-was not a contract -

of adhesxon. S
1

Id at 186 92 SCt at:‘i

blo,.. cause\ Thus our declsiou
- today in Do way 1mphes that “there_must’
"be_opportunity_for_an_adversary hearing

" before_a_search warrant is ssued. . But <7
Cef. Quantity of Books - . Kunsas, 318
-r'US 205 84 SCt. 1723 12 L.Ed2d 809 B

3l See Brady 5. United Stntes, 397 US

742, 748, 90 8.Ct, 1403, 1468, 25 L.EA2d -~
747; Jolmson v, Zerbst, 304 U.S. 458, °
-, 464, B8 8.Ct. 1019, 1023, 82 L.Ed. 1401, - .
‘In_the civil area, the Court has said that .

- ‘‘we do not _presume_acquiescence in the.
-loss of fundamcntal rights,” Ohio. Belt
Tel. Co. v. Publle Utilities Comm'n, 301
U.8. 202, 307, .57 S.Ct 724, 731, 81
L.Ed. 1093. Indecd, in: the civil no_less
' than_the crlmmnl qrcn, ,,,,,

o eyery T rcnsnnnb]o prosumptmn ngnmst
R ,wnlvcr._{, Actun Ins, Co. v. Kennedy, 301

7 UF 389, 303, 57 8.0t 809, 812, 81

T.Ed, 1177,




proceedings for review,
Court of this state,
provisions of this act.

65-3-23.

and any appeal therefrom to the Supreme
to the extent such rules are consistent with

TEMPORARY RESTRAINING ORDER OR INJUNCTION -

GROUNDS ~ HEARING - BOND.

(a)

No temporary restraining order or injunction

of any kind shall be granted against theMor the members

or against the attorne

eneral,

._or against any agent,

.employee or representatlve of the CommLSSLOn restralnl ng _the Com-

mission, or any of its members, or any of Lts agents

employees oxr

representatives,

or the attornev gennral

From enforcing any statute

of tb;s state relating. to_conservation of 0il) or gas,

LOX. any.of the

provisions of this act, or any rule, regulation or order made there-

underL&excog Qﬁ;mr_dgg_gpg;gg Lo the

and _to all otherx defendants, and after ;

be clearly shown to the court that the act‘done or threatened ic

without sanction of law,

or that the provision of this act,

or the

rule, regulation or order CQﬂE;alﬂed of,

ig invalid, and that, if

enforced against the complainin art
With respect to an order or

1)
a

ITT Canse i TriepEianie

ecree granting temporary in-

relief, the nature and extent of the probable analldlty

of the statute,

or of any provision of this Act, or Offaiy TuTE,
iregulation or order thereunder involved in such suit, must be re-

cited in the order or decree granting the temporary relief,

as wel

as a clear statement of the probable damégs relied upon by the
court as justifying temporary injunctive relief.

(b) _No temporary injunction of any kind. including

a temporary restraining order against the Commission or the members

thereof,
ney-general,

shall exe-

cu to the State with sufficient surety in an amount to_be

1

or its agents, employees or representatives, or the attor-
ghall become effective until the plaintiff

fixed by the court reasonably sufficient to indemnify all _persons

who may suffer damage Dy reason 6F the violation Sendsnts 1ite. by ¥

the gomplaining party of thea statute cor the provisigng of _this. act

or of any rule,

requlation or order complained of.

Any person so

suffering damage may bring suit thereon before the expiration of

six months after the statute,
complained of shall be finally held
part,
shall be finally dismissed.

provision,
to be valid,
or such suit agalnst the Commission,
Such bond

regulation or order
in whole or in
or the members thereof,
shall bes acoroved by the

rule,

court in which the suit

af the vxo1atron perd nte Lite

15

ending, ané shall be for
¢ sbn

orovision, rule,

regulation or order complained

of in such suit

and who may bring
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ion;: and such. bond

shall be so conditioped. From time to time, on motion and with et

notice to the parties, the court may increase or decrease the {/ R

amount of the bond and may require new or additional sureties, as
the facts may warrant.

65-3-24. ACTIONS FOR VIQOLATIONS.

. Whenaver it shall appear that any person is violating, or
threatening to violate, any statute of this State with respect to
the conservation of oil, or gas, or both, or any provision of this
act, or any rule, regulation or order made thereunder, the Commis-
sion, through the attorney general, shall bring suit against such
person in the county of the residence of the defendant, or in the
county of the residence of any defendant if there be wmore than one
defendant, or in the county where the violation is alleged to have
occurrad, for penalties, if any are applicable, and to restrain
such person from continuing such violation or frem carrying out the
threat of violation. In such suit the Commission may obtain in-
ijunetions, prohibitory and mandatory, including temporary restrain-
ing orders and temporary injunctions, as the facts may warrant,
including, when appropriate, an injunction restraining any person
from moving or disposing of illegal oil or illegal oil product, or
illegal gas or illegal gas product, and any or all such commodi=-
tieg, or funds derived from the sale thereof, may be ordered to be
impounded or placed under the control of an agent appointed by the (\
court if, in the judgment of the court, such action is advisable.

65-3-25. ACTIONS FOR DAMAGES - INSTITUTION OF ACTIONS
FOR INJUNCTICNS BY PRIVATE PARTIES.

Nothing in this act contained or authorized, and no suit by
or against the Commission, and no penalties imposed or claimed
against any person for violating any statute of this state with
respect to conservation of o0il and gas, or any provision of this
act, or any rule, regulation or ord=r issued thereunder, shall
impair or abridge or delay any cause of action for damages which
any person may have or assert against any person violating any
statute of this state with respect to conservation of oil and gas,
or any provision of this act, or any rule, regulation or order
issued thereunder. Any person so damaged by the violation may sue
for and recover such damages as ha may be entitled to receive. In
the event the Commission should fail to bring suit to enjoin any
actual or threatened violation of any statute of this state with
respect to the conservation of oil and gas, or of any provision of
this ackt, or of any rule, regulation or order wade thereunder, then
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REGULATION OF OIL AND GAS WELLS 65-3-25

65-3-24. Actions for violations.—Whenever it shall appear that any
person is violating, or threatening to violate, any statute of this state
with respect to the conservation of oil or gas, or both, or any provision
of this act, or any rule, regulation or order made thereunder, the com-
mission, through the attorney general, shall bring suit against such per-
son in the county of the residence of the defendant, or in the county
of the residence of any defendant if there be more than one [1] defend-
ant, or in the county where the violation is alleged to have occurred,
for penalties, if any are applicable, and to restrain such person from
continuing such violation or from ecarrying out the threat of violation.
In such suit the commission may obtain injunctions, prohibitory and
mandatory, including temporary restraining orders and temporary
injunctions, as the facts may warrant, including, when appropriate,
an injunction restraining any person from moving or disposing of
illegal oil or illegal oil product, or illegal gas or illegal gas product,
and any or all such commodities, or funds derived from the gale there-
of, may be ordered to be impounded or placed under the control of an
agent appointed by the court if, in the judgment of the court, such
action is advisable.

History: Laws 1935, ch. 72, §19; 1949, serted “or illegal gas or illegal gas
ch. 168, §21; 1941 Comp., §69-225. product” and “or funds derived from the
. sale thereof.”
Compiler’s Notes.
“This act” refers to 65-3-2 to 65-3-15, Cross-References.

65-3-18 to 65-3-31. Forfeiture and sale of oil or gas, 65-
3-28.
Amendment.
The 1949 amendment deleted “in the Collateral References.
district court of Santa Fe County or” Mines and MineralsC=92.84, 92.85, 94,
after “suit against such person” and in- 58 C. J. S. Mines and Minerals §242.

65-3-25. Actions for demages—Institution of actions for injunctions
by private parties.—Nothing in this act contained or authorized, and
no suit by or against the commission, and no penalties imposed or
claimed against any person for violating any statute of this state with
respect to conservation of oil and gas, or any provision of this act, or
any rule, regulation or order issued thersunder, shall impair or abridge
or delay any cause of action for damages which any persen may have or
.agsert against any person violating any statute of this state with
respect to conservation of oil and gas, or any provision of this act, or
any rule, regulation or order issued thereunder. Any person so dam-
aged by the violation may sue for and recover such damages as he may
be entitled to receive. In the event the commission should fail to bring
suit to enjoin any actual or threatened violation of any statute of this
state with respect to the conservation of oil and gas, or of any provision
of this act, or of any rule, regulation or order made thereunder, then
any person or party in interest adversely affected by such violation, and
who has notified the commission in writing of such violation or threat
thereof and has reguested the commission to sue, may, to prevent any
or further violation, bring suit for that purpose in the district court
of any county in which the commission could have brought suit. If, in
such suif, the court holds that injunctive relief should be granted, then
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+21-1-1 (65, 66)

plicable to temporary injunction. 12
A. L. R. 1165,

Compensation, right of invalidly ap-
pointed receiver to compensation as such.
34 A. L. R. 1356.

Consent of court to tax sale of prop-
erty in custody of receiver appointed by
court. 3 A. L. R. 2d 893.

Contempt, criticism of court’s appoint-
ment of receiver as. 97 A. L. R, 903.

~ Estate, costs and other expenses in-
curred by receiver whose appointment
.was improper as chargeable against. 4
A, L. R. 2d 160.

Liability apart from bond and in ab-
sence of elements of malicious prosecu-
tion for wrongfully suing out injunction.
45 A. L. R. 15117.

RULES OF CIVIL PROCEDURE

Mandatory injunction prior to hearing
of case. 15 A, L. R. 24 213,

Minimizing damages for wrongful in-
junction. 66 A. L. R. 2d 1131,

Mortgage foreclosure, propriety of ap-
pointing receiver, at behest of mortgagee,
to manage or operate property during. 82
A. L. R. 2d 1075. ‘

Necessary parties defendant to inde-

pendent action on injunction bond. 55

A. L. R. 2d 545.

Partnership, ex parte appointment of

receiver for, 169 A, L. R, 1127, -
Restitution as remedy for wrongful
injunction. 131 A. L. R, 878.
State court’s injunction agamst action
in court of another state, 6 A. L. R. 2d
896.

(b) Temporary restraining order; Notice; Hearing; Duration. A
temporary restraining order may be granted W without written or oral
notice to the adverse parfy or his attorney mgleaﬂy_agpears
from specific facts shown by affidavit or by the verified complaint that
“immediate and 1rre§?§§5[é"1ﬁﬁl?’f,_r ss;T)F‘damage waI‘result to the
applicant before the adverse party or his attorney can be heard m
opposition, an
writing thuﬁorts,aieanye which have hee.n_
and the reasons supporting his claim that notice should not. be. reguired.
temporary restraining order Zra anted “without notice shall_ he
endgrsed with the date and hour of issuance; shall be filed forthwith
in the clerk’s office and entered of record; shall define the injury and
state why it is irreparable and why the order was granted without
notice; and shall expire by its terms within such time afier entry,
not to_exceed ten [10] days, as the court fixes, inless within the fime
so fixed trmdwwewmmm
or unless the party against whom the order is directed consents that
it may be extended _for a longer pemod except that, if a party ad-
verse to the party obtaining a restraining order shall disqualify the
Judge who would otherwise have heard the matter, then the order
shall be deemed extended until ten days after the designation of an-
other judge or until such earlier time as may be fixed by the judge so
designated. The reasons for the extension shall be entered of record.
In case a temporary restraining order is granted withgut notice, the

motion for a preliminary mlunctlon shall be set down. jggl;e,a,gng at.
L e garli e;t possible time and takes precedence of all matters except
older matters of the same character and when the motion comes on

for hearing the party who obtained the temporary restraining order

shall proceed with the application for a preliminary injunction and, if
he does not_do so, the court shall dlssolve the temporary restraining
arder.. On thnotlce to the party “who obtained d the_ tem-
norary restraining order withoUt Tiotice or on such shorter notice to
th@s the court may prescribe J_l_xg adverse party may appear

and move its dissolution or modification and in that event, the court

-shall proceed to hear and determine such motion as_expeditiously as
550 R

——

i

I

the ends of justice
1, 1969.]

Compiler’. sj‘%tes.
This division of t
from Ru'% 65 (b) of t
Civil Procedure and is
except for the inser
the second sentence
* * * 50 designated.”
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1, 1969.]

Compiler’s Notes.

This division of the rule is derived
from Rule 65 (b) of the Federal Rules of
Civil Procedure and is identical therewith
except for the insertion, at the end of
the second sentence, of “except that
* * * 50 designated.”

Collateral References.

Injunctions©>14, 132 et seq., 150, 163-
176.

43 C. J. S. InJunctlons §§ 8, 23, 162 et
seq., 224-235.

42 Am, Jur, 2d 742, 787-790, 1036 et
seq., 1129, 1180, Injunctions, §§ 14, 48, 49,
247 et seq., 327, 328.

REMEDIES AND SPECIAL PROCEEDINGS Rules 65, 66 (d)

the ends of justice require. [As added April 22, 1969. Effective October

Also see 9 Am, Jur. 2d 270, Bank-
ruptey, §317.

Appealability of order granting, ex-
tending, or refusing to dissolve tempo-
rary restraining order. 19 A, L. R. 3d
403,

Appealability of order refusing to
grant or dissolving temporary restrain-

"ing order. 19 A. L. R. 3d 459.

Constitutionality of statute or practice
requiring or authorizing temporary re-
straining order or injunction without
notice. 1562 A. L. R, 168,

{¢) Security. No restraining order, preliminary injunction or ap-
pointment of a receiver shall issue or occur except upon the giving of
security by the applicant, in such sum as the court deems proper, for

the payment of such costs and damages as may be incurred or suffered
by any party who is found to have been wrongfully enjoined or re-
strained, or whose property may be found to have been thereby wrong-

ever, that for good cause shown an

fully placed in the hands of a receiver so appointed; Provided, how-
oW d to be<1 ecited in the orderdmade,
the court or judge may waive the furnishine of securitv. [A added'"

April 22, 1969. Effective October 1, 1969.]

-

Compiler’s Notes.

This division of the rule is derived
from Rule 65 (¢) of the Federal Rules of
Civil Procedure and is identical therewith
except for the insertion, near the begin-
ning of this division, of the phrases “or
appointment of a receiver” and “or oc-
cur”; the insertion of the language fol-
lowing “wrongfully enjoined or restrain-
ed”; and the deletion of provisions that
no such security should be required of
the United States and its officers and
agencies and that Rule 65.1 applied to
sureties under this rule.

Collateral References,
Injunctions©>148; ReceiversS=42.
43 C. J. 8. Injunctions §§ 165, 166; 75
C. J. S. Receivers § 62.

42 Am. Jur, 2d 1110-1116, Injunctions,
§§ 310-816; 45 Am. Jur. 86 Recelvers,

91.

Also see 9 Am. Jur. 2d 1086, Bankrupt-
cy, § 1541,

Court’s lack of jurisdiction of subject

matter in granting injunction as a de-.

fense in action on injunction bond. 82
A. L. R. 2d 1064.

Partial dissolution of mJunctlon as
breach of injunction bond. 40 A, L. R.
990.

Penalty as limit of liability on injune-
tion bond. 70 A. L. R. 62,

Receiver’s personal lability for negli-
gence in failing to care for or maintain
property in receivership. 20 A. L. R. 3d
967. . .

DECISION UNDER FORMER LAW

Temporary Restraining Order without
Security.
The giving of security under these
rules is not mandatory and though the
failure of trial court to recite its reason

for failing to require it might be errone-.

ous, its temporary restraining order is
not void. Rhodes v. State ex rel. Bliss,
58 N. M. 579, 2732 P. 2d 852.

(d) Security; Proceedings against sureties. Whenever these rules

require or permit the giving of security by a party, and security
551
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]uly 19, 1973

Michael P. Grace II and Corrine Grace
1141 East Bethany Home Road
Phoenix, Arizona 85017

Re: Grace Atlaixtic #1 Well
South Carlsbad-Morrow Pool

Dear Mr, and Mrs. Grace:'

We have just completed a review of the wells in the South Carlsbad-Morrow

Pool which are connected to our pipeline system, From this review we have
determined that your Atlantic #1 Well will be overproduced approximately

1.1 billion cubic feet by the end of July, 1973, This [his overproduction will amount

to approximately eight times the well's monthly allowable set by the New Mexico

Oil Conservation Commission, As you are aware, the Commission may shut in
any well whlzh is overproduced in an amount exceeding six times its monthly _ B
allowable o enable us to rely upon production from your well during the upcoming
-winter season, it is imperative that the well enter the winter season in a balanced
or underproduced status, Unless we are allowed to immediately curtail production
from this well it may be shut in during this winter's period of peak demand,

The result of legal action surrounding the prorationing of the South Carlsbad-Morrow
Pool is that such prorationing is effective from and aiter April 11, 1973, It is now
appropriate for us to make every effort to comply with this legal mandate and to
purchase gas from this pool only in compliance with the rules, regulations and

orders of the New Mexico Oil Conservation Commission, These rules, regulations
and arders are designed to prevent the waste of natural resources and to proiect
correlative rights, We spend considerable time and money establishing and maintain-
ing operations which are designed to assure each individual well interest owner,
whether he be a major company or a small producer, that we 'wiil purchaS° his faxr

share of gas from the pool.
Sonm s

A pipeline company experiences severe fluctuations in the demand for gas from its

>§ many customers, and these fluctuations necesgitate considerable flexibility in the

pipeline company's takes from its producers, ~“The need to curtail production from
your well has arisen and we would greatly appreciate your cooperation in allowing
us to curtail our takes from your well. If commenced immediately, a conscientious

~ program of curtailment will prevent your ell from havmg to be ShLL in during the

:*»{ 1973 74 winter season.



Michael P, Grace II a.ud Corr'me-Grace
July 19, 1973
Page two

Should you have any questions or care to dlSCLlSS this matter, please contact
us at your earliest convemence. :

Very truly yours,

?W/”B /;7/&“&(,_

John B, Magruder, Director
Gas Proration Department

JBM:Tvb
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September 7, 1973

Michacl P. Grace II and Corrine Grace
1141 East Bethany Homee«Road
Phocnix, Arizona 85017

Dear Mr. and Mrs. Grace:

Grace Atlantic #1 Well
South Carlsbad-Morrow Pool

Refereﬁce is made to our July 19, 1973 letter concerning the subject well.

This well reflects a 851, 242 MCF overproduced status as of July 31, 1973 in the September,

\( 1973 NMOCC Gas Proration Schedule and is marked as bemg more than six times overpro-
duced During Augpst 1973, the well produced more than twice its current allowable and
at the end of August is approximately 1, 080, 000 MCF overproduced. T

} The well will be marked as being more than six times overproduced in the October, 1973

4 | Gas Proration Schedule, and it is our understanding that the mandatory shut-in provisions

by the NMOCC will commence on September 30, 1973 in this field.

In the mecantime, we recommend your shutting-in the well now. This is essential when con-
sidering the level of current allowables if we are to be able to rely upon production ‘_ggg_%rﬁ“xqgr
well during the upcoming winter season.

Y

Should you have any questions or desire to discuss this matter, please contact us at your
earliest convenience. :

Very truly yours,

?e—-/?;-v = 77 7 Aclec

7/
JOHN B. MAGRUDER, Director
Gas Proration Department

JBM:bjs
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" Rule 1006 RULES OF EVIDENCE
Rule 1006. Summaries

The contents of voluminous writingg, recordings, or photographs
which cannot conveniently be examined in court may be presented in
the form of a chart, summary, or calculation. JThe originals, or dupli-
cates, shall be made available for examination or copying, or both, by
other parties at a reasonable time and place. The judge may order
that they be produced in court.
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{Copics! of ldtexs or_ other documents
must be offered through “a_witness from
vhom the following matters af Teast must
it l;g ﬁé&e,@ped fthe_name. of the ad-
! h_e,sse how__leog. the _witness_has
known hlmbwhet}er on a certain date
1 e witness wrote the addressee. . a_l‘,e‘tter,
khether _the letter was enclosed in _an
envelope, sealed, stamped, and_ addressed
o the_ addressee. stating that address;
b it was deposited_jn. . mailbox opdn-
ined by the Post ()lhu@whethc dhe
hter contained a return addres hat
iwas never refurned,
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RULES OF BVIDENCE Rule 1003

( Rule 1003. Admissibility of Duplicates

A duplicate is admissible to the same extent as an original unless
(1) a genuine question is raised as to the authenticity of the original
or (2) in the circumstances it would be unfair to admit the duplicate'in

Vs lieu of the original,
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RULES OF EVIDENCE Rule 1005

Rule 1005. Public Records

The contents of an official record, or of a document authorized to
be recorded or filed and actually recorded or filed, including data
compilations in any form, if otherwise admissible, may be proved by
copy, certified as correct in accordance with Rule 902 or testified to be
correct by a witness who has compared it with the original. If a copy
which complies with the foregoing cannot be obtained by the exercise
of reasonable diligence, then other evidence of the contents may be
o1ven.
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