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STATE OF NEW MEXICO ﬁjf‘\
R

C & K PETROLEUM, INC.,
a Corporation,

Petitioner,

CV-78-415

IN THE MATTER OF THE APPLICATION
OF BILL TAYLOR FOR ENFORCEMENT
AND AMENDMENT OF ORDER NO. R-5332
EDDY COUNTY NEW MEXICO OIL
CONSERVATION COMMISSION CASE

NO. 6289 CV-78-417

-VS-—-

NEW MEXICO ENERGY AND
MINERALS DEPARTMENT, OIL
CONSERVATION DIVISION and
BILL TAYLOR,

Respondents.

ORDER

THE ABOVE styled and numbered causes were on the 12th
day of January 1979, consolidated by the Court for purposes of
review or relief from Order No. R-5332-A entered by the 0Oil
Conservation Department of the Energy and Minerals Department of
the State of New Mexico pursuant to Section 70-2-25 (B) N.M.S.A.
1978 Comp., thereafter said matter was set for hearing for
July 11, 1979, on the consolidated appeals and each and all of
the parties_thereafter agreed that the hearing of July 11, 1979,
be vacated and that the issues be submitted to the Court upon
written briefs, the Order vacating such setting and providing for
briefs was entered in these causes on July 11, 1979, and the
Court having reviewed each and all of the briefs submitted by the
respective parties and being fully advised in the premises finds:

FINDINGS OF FACT CV-78-415

(1) On November 9, 1976, Bill Taylor, for himself and
for William A. Page, entered into an agreement with C & K
Fetroleum Inc. a copy of such agreement having been introduced as
C & K Exhibit No. 13 at the hearing which commenced November 10,
1976, before the New Mexico 0il Conservation Commission, which
agreement specifically provided that in consideration of C & K

Petroleum, Inc. agreeing not to seek a risk factor in excess of



120% and C & K further agreeing that Bill Taylor shall have the
right to take his gas in kind after pay-out of fhe‘weii provided
that he make connection at his own expense and C & K further
agreeing they would not seek compulsory pooling in the matter to-
be heard on November 10, of any formation other than Wolfcamp and
Pennsylvanian formatlion and does not seek pooling of any formations
above the Wolfcamp, Bill Taylor then acknowledged receipt of the
estimated well costs in the form of an A.F.E. furnished him the
date of the agreement and C & K agreed that Bill Taylor should
have thirty (30) days from November 9, 1976, in which to pay his
share of estimated well costs in lieu of paying such share out of
production and thereby avoid payment of the 120% risk factor.

(2) Thereafter on Novmeber 10, 1976, a hearing commenced
before the New Mexico 0il and Gas Commision, under case No. 5807
and pursuant thereto on November 30, 1976, the Commission entered
its Order which provided among other things that the designated
operator C & K Petroleum, Inc. furnished the Commission and each
known working interest owner in the unlt an itemized scheduled of
estimated well costs and further provided that any non-consenting
working interest owner should have thirty (30) days from the date
the schedule was furnished to him to pay his share of estimated
well costs in lieu of paying his share of reascnable well costs out
of production and would thereaffer not be liable for risk charges.

(3) Thereafter Bill Taylor made application to the
liew Mexico 011 Conservation Division for removal of C & K Petroleumn,
Inc. as operator and requested other relief relating to correlative
rights and pursuant to notice to all parties the New Mexico 0il
Conservation Division heard evidence on such application on
August 9, 1978, and on September 11, 1978, and thereafter on
October 17, 1978, entered its Order No. R-5332-A under its case
No. 6289 which is the Order from which C & K Petroleum and Bill
Taylor are seeking review in these consolidated actions.

CONCLUSIONS OF LAW CV-78-415

(1) The provisions of the Commission's Order No. R-5332



dated November 30, 1976, has three (3) paragraphs 7, 8 and 9 to
the extent that they apply to Bill Taylor and C & K Pétroleum; Inc.
such provisions are vold and of no force or effect as they are

in direct conflict with the specific terms and provisions of the-
agreement between the parties dated November 9, 1976, and such
provisions invade the right of the parties to contract and the
Commission was without jurisdiction to amend, alter, modify or
rescind such agréement between the parties dated November 9, 1976.

(2) To the extent that the Commission in its Order
No. 5332-A attempted to afford Bill Taylor any relief from Bill
Taylor's obligations under the terms and provisions of his agree-
ment dated November 9, 1976, and to the extent that the Commission
was attempting to enforce and/or modify its previous Order as to
payment by Bill Taylor of drilling costs and thereby avoid appli-
cation of the 120% risk factor the Commission was interferring
with the rights of the parties to contract and was wholly without
Jurisdiction to in any manner to amend, modify or rescind the
agreement of the parties entered into on November 9, 1976.

The foregoing Findings and Conclusions of Law having
disposed of the objection of C & K Petroleum, Inc. to the
Commission's allowing Taylor additional time within which to pay
well cost and avoid.the risk factor the remaining arguments '
rresented by C & K Petroleum, Inc. in support of their contention
need not be ruled upon in this decision.

FINDINGS OF FACT CV-78-417

(1) Pursuant to Order of the Court, Petitioner Bill Taylor,
filed his brief in support of his Petition for review and railised
in such brief four (4) points for review and to the extent that
additional matters were raised in the Petition for review which
were not briefed the Court deems such additional matters as
abondoned. The four points raised by Petitioner Bill Taylor are
as follows: (a) Point 1, Petitioner has alleged the 0il Conser-
vation Division erred in failing to consider the rights of

W. A. Page, Jr., in affording him relief from imposition of the



120% risk charge. (b) Point 2, the Division erred in failing to
grant Petitioner's application for rehearing as‘to bontinued
violations of Paragraph 12 of Order 5332. (c¢) Point 3, the
Commission erred in failing to order C & K to pay Taylor and Page
their 1/8 royalty interest. (d) Point 4, the Commission erred
in failing to assess the penalty called for under Section 70-2-31 D,
N.M.S.A., 1978 Comp.

The contentions made by Petitioner under Points 1 and
L above cited are disposed of as a matter of law covered by
Conclusions of Law Nos. 1 and 2 below.

(2) The Division did not err in failing to grant
Petitioner Taylor's application for rehearing as to continued
violations of Paragraph 12 of Order 5332 the continued violation
upon whcih Petitioner Taylor has relied covers the same violations
which was presented to the Division in the hearings of August 9,
and September 11, 1978.

(3) That the original Order of the Commission being
Order R-5332 dated November 30, 1976, specifically provided:

"(12) That all proceeds from production from the sub-
Ject well which are not disbursed for any reason should be placed
in escrow to be paid to the true owner thereof upon demand and
preof of ownership."

(4) Evidence was received by the Division as to the
reasons and justification that C & K had not disbursed certain
funds primarily by reason of the fact that Petitioner Bill Taylor
wculd not execute the Division Order which was submitted to him
by C & X and the Division should have ordered in its Order R-5332-A
that the terms and provisions of Paragraph 12 of its Order entered
November 30, 1976, R-5332 be carried out and that no limitations
be placed on payment out of escrow other than the true owner
making damand and furnishing proof of ownership.

(5) That no notice of appeal or petition for review
has been filed with this Court in this cause number by William A.

Page.



(6) William A. Page did not by himself or through an
attorney join in the application of Bill Taylor to remove C & K
Petroleum, Inc. as operator which application of Bill Taylor
resulted in the hearings held August 9, 1978, and September 11,
1978, and the Division's Order No. R-5332-A.

CONCLUSIONS OF LAW CV-78-417

(1) To the extent that the Division had an obligation
{o protect the correlative rights of William A. Page, not with-
standing the fact that he had not filed or joined in the appli-
cation of Bill Taylor in the Division's Order No. R-5332-A, the
Division was without jurisdiction to modify the agreement of
November 9, 1976, which agreement insofar as the Division is
concerned bound William A. Page to the same extent as Bill Taylor
for the reasons set forth under Conclusions of Law numbered 1 and
2 above made as to CV-78-415.

(2) The Petitioner in his Petition for Review to this
Court in asking that this Court order the Commission to impose
sanctions and/or penalties against C & K Petroleum by reason of
the Commission or Division's statutory duty, Petitioner in his
Petition for Review is seeking to utilize his Petition for Review
as a substitute for his remedy of Mandamus. If the Division is
in fact violating any statutory duty imposed upon it, the Division
can only be ordered to carry out any such statutory duty through
a Mandamus proceeding.

(3) The Division did not act arbitrary, capricious or
unlawful in denying Petitioner Bill Taylor's applicaltion for
relief hearing of its Order R-5332-A4.

(4) Based on the evidence submitted to the Division
relating to the facts that C & K Petroleum, Inc. had not complied
with the Division's Order No. R-5332, (Paragraph No. 12) the
Division in Order No. R-5332-A should have ordered C & K Petroleum,
Inc. to place all proceeds from production from-the subject well
in escrow advising the escrow agent that such funds were to be

paid to the true owner thereof upon demand and proof of ownership



and further ordered that C & K Petroleum, Inc. should not place
any other additional limitations upon thé escrow‘agént.regardihg
disbursing of such funds.

Based upon the foregoing Findings of Fact and Conclusions
of Law herein made by the Court it is Ordered, Adgudged and Decreed
that the provisions of the Division's Orders numbered R-5332 and
R-5332-A insofar as they extend the time>within which Bill Taylor
was allowed to pay his proportionate share of drilling costs and
thereby avoid the application of the 120% risk factor, beyond the
time provided for in Bill Taylor's agreement with C & K Petroleum,
Inc. dated November 9, 1976, such provisions in said Orders are
vold and of no force or effect and are hereby set aside and held
to be of no force or effect. |

It is further Ordered, Adjudged and Decreed by fhe Court
that C & K Petroleum, Inc. is hereby ordered and directed to forth-

with place all proceeds from production from the subject well

which have not been disbursed for any reason in escrow instructing
the escrow agent to pay such proceeds to the true owner thereof
upon demand and proof of ownership and C & K Petroleum, Inc. is
hereby enjoined and restrained from placing any further limitations

upon payment, of said funds to the owners thereof.

DISTRAC
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STATE OF NEW MEXICO ~ "< COPNTY OF EDDY
IFTH JUDICIAL DISTRICT

IN THE DISTRICT COURT STATE OF NEW MEXICSD
COUNTY OF epDY
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C & K PETROLEUM, INC. FRANCES M. W‘, o
. ILCOX
a Corporation, /’_AClerk of the District Coqu\t
Petitioner, N —78-415\‘ .
CV-78-417 (Consolidated)
vs.

NEW MEXICO ENERGY AND
MINERALS DEPARTMENT, OIL
CONSERVATION DIVISION,
and BILL TAYLOR,

Respondents.

ORDER

This matter having come before the Court for rehearing,
and it appearing that the Court had entered its Finding of
Fact, Conclusions of Law and Judgment in these consolidated
cases on December 15, 1980, and Respondent, Bill Taylor
having filed his motion for Rehearing, and the Court having
set the consolidated cases for rehearing January 6, 1981,
and the Court having heard argument of counsel and being

fully advised;

Finds that arguments of Respondent Bill Taylor were

without merit.

It is therefore ordered, adjudged and decreed that the
Judgment entered herein on December 15, 1980, should be and

the same hereby is ratified and affirmed in all respects.

DISTR



Submitted:

Dick A. Bienden V 7/
W. T. Martin
Attorneys for Bill Taylor
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— ) 4"}"/& AT Ui,. -
nest L. Padilla
Assistant Attorney General
Attorney for 0il Conservation Division
New Mexico Energy & Minerals Department

oo Kalled
Jagon Kellahin
Attorney for C & K Petroleum Inc.
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IN THE DISTRICT COURT OF EDDY COUNTY A =

STATE OF NEW MEXICO i H

C & K PETROLEUM, INC., ) -
a Corporation, ) OiL Ll .. SI0N
) SANTA FE
Petitioner, )
)
Vs, ) No. CV-78-415
) IN THE MATTER OF THE
NEW MEXICO ENERGY AND ) APPLICATION OF BILL TAYLOR
MINERALS DEPARTMENT, OIL ) FOR ENFORCEMENT AND AMENDMENT
CONSERVATION DIVISION and) OF ORDER NO. R-5332 EDDY
BILL TAYLOR, ) COUNTY NEW MEXICO OIL CON-
) SERVATION COMMISSION CASE
Respondents. ) NO. 6289 CV-78-417

MOTION FOR REHEARING

COMES NOW Respondent, BILL TAYLOR, individually, and in his

capacity of representing W. A. PAGE(éEWErotectipghis‘porrelative

-

]

N
rights,)and moves the Court for a rehearing relative to that

i
i

portioﬁ/of the Judgment declaring the Orders of the Commission
extending the time within which BILL TAYLOR was allowed to

pay his proportionate share of the drilling cost to bé void
and of no force and effect. That no Motion for Rehearing is
applied for the remaining portion of the Judgment.

That for reasons for the Motion for Rehearing, Respondent
states:

1. That the Court found, in both CV-78-415 and CV-78-417,
that on November 9, 1976, BILL TAYLOR and C & K PéTROLEUM entered
into an agreement for Respondent TAYLOR's participation in C & K
Carlsbad 13 No. 1 well.

2. That the Court further found that C & K would agree
not to seek compulsory pooling in the matter to be heard on
November 10, 1976.

3. That the Court found that because of this agreement,
the Commission had no jurisdiction to relieve Respondent TAYLOR
from his obligations under the terms and provisions of the
agreement dated November 9, 1976.

4. That the Court's findings were in error because C & K
PETROLEUM and Respondent TAYLOR had no such agreement as of

November 9, 1976, as shown by the testimony of MR. EDWARD W.
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HOOPER before the Commission on November 10, 1976, and in response
to questioning by MR. JASON KELLAHIN beginning at line 22 on
page 10 and continuing through line 2 on page 11 of the hearing
of November 10, 1976, wherein it was admitted that the agreement
was not complete as of the time of that hearing.

5. That, in case No. 6289, held on September 11, 1978, MR.
THOMPSON again testified that the agreement with MR. TAYLOR was
not a complete agreement in that it was not a full operating
agreement and was not a sufficient substitute therefor, all of
which set forth in the transcript of that hearing at page 175.

WHHEREFORE, Respondent prays Order of the Court setting this
Motion .for Rehearing on January 6, 1981, at 9:00 a.m. on the
trailing docket and that notice be served forthwith on opposing

counsel of record.

PAINE,/\ BLENDE‘\I & DIAMOND
/ ' ‘

1 // \»\7‘3 ‘Q\c}'c —
DICK A. BLENDEN
P. 0. Box 1387
. Carlsbad, New Mexico 88220

MARTIN & MEYER

S ﬁ"m/ v

W. T. MARTIN, JR{T

509 West Plerce

Carlsbad, New Mexico 88220

I hereby certify that a true

copy of the foregoing has been

mallgg to opposing counsel this
23 qay of December, 1980.

r
/‘ -~
T
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THROCLCTLON

STAYEILNT O FACTS

SCOPL OF RIVIDW
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SUDSTALTIAL LVIDEL.CD

UPPORTED BY
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RIS T'ACTOR

ISSURS RAISED RY BTILL TAVIOR

THE OIL COUVEIDVATION COMMISSION DID HNOT FAIL

TO COXNSIDIR TIIL RIGHTS OF Vi. A. PRGE, JI.
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O SpCTION
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INTRODUCY) ON
This menorandun brief is subnitted by Rosﬁbndcnt 0il Consch
vation Commission (Commission) in response to the pefition for
judicial review of Commission Order No. R-5332-2 filed hercin
by Fetitioncrs Bill Taylor (Taylor) and C & K Petrolcum, Inc.
(C & K). The issues raised by both petitioncrs arc addressed
in this brief. TFor convenicnce Commission Orders Nos. R-5332
and R-5332-/., both relcvant to this case, are attached hereto
as Exhibits B and C, respectfully. }
o It should be noted at this point that it fully appcars that
Taylor has abandoned its allegations that C & K should be
removed as operator of the Carlsbad 13 Vell No. 1 because he hasz
failed to renew such allegations in both his petition for vchear-

ing as well as in his petition for judicial review under considera-

tion before this Court.

STATEMENT O I'ACTS

The Statements of Tact contained in Petiticners' briefs are

sufficient to apprise the Court of the issues in the case.
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The seope of reoview in this case i¢ limited by the fact that
thisz 15 an appeal from an adminictrative order issuved pursuant

to hearipngs belore the 01l Conscervation Commission.  The Court,

therefore, wmay only leook at the record made in the administrative

hearing., Contincntal 031 Company vs. 011 Conservation Commission,

70 .. 310, 325, 326, 373 .24 €09 (1962). It should determine
if the Commission acted arbitrarily, capriciously or unreasonably;
~acted outside the scope of its statutory responsibility; or

issued an ordcer not supported hy substantial evidence. Qterao vs.

New Mexico State Police Board, 495 P.2C 374, 83 N.M. 594 (1972).

In the absence of a determination that the Commission acted in
-one of the above ways, the decision ¢f the Commission should be
affirmed. Turthermore, the Court is not to weigh the evidence
‘but its inguiry is limited to whether the Cormission could reason-

ably meke its findings based on the record before it. Grace vs.

0il Conscrvation Commission, 87 N.M. 205, 531 P.2d 939 (19735).

1

Also, the Court is to give "...gpecial weicht and credence to

the expericnce, technical competence and specialized knowledge
~of the Commission."” Crace, supra, at 208.
"Substential evidence" is "such relevant evidence as a

“reasonable wmind micht accept as adequate to support a conclusion.”

Fort Sumncy Municipal School Deard vs. Parsons, 82 N.M. 610,

485 P24 366 {(1971); Wickersham vs. New ilexico State Board of

I'ducation, 81 MN.M. 188, 464 p.2d 918, Ct. of App. (1970). In
deciding whcther a findino has substantial support, the Court
muct revicw the cvidence in the most favorable light to support
the finding and reveree only if convinced that the evidence thus
vicwed tooether with 211 reasonnble inferences to be drawn Lhero-

from, cannot sustailn the finding. Any evidence unfavoval.le to

—

1

the finding will not be considored. Martines vs. Scars Rochuck

37, Ct. o App. (1970); Unitod

& Company UL NG 3/, 467 pLla 3

\%\t(w ang Ora w\)‘xaxl<‘A VE L Now Tey 1(() P O 2y "qﬁ1nx1»u11 _bepariment,

GA. w114, 500 L a 199, Ct. oof App. (1072).



LERCHOL [=5302-A0 T5 NOT UHLAWIUTL,
_,J[) SO0 LN BHCESS O T AUTHORTTY
OF THIL COMMISET0!!.

C & K in its bricf arquces that Findinags 13 and 14 were
fotal to the validity of Order No. R-5322-A and thus rendered
the order void. The basis of this arguent runs on the thoory
:that because the two findings found that corrclative rights had
not been impaired and no waste had occurred from C & K's operation
of the Carlshbad 13 Vell No. 1 the Comnission had no jurisdiction.
This argument completely ignores the initial compulsory pooling
Order Mo. R-5332 applied for by C & K and which force-pooled

Taylor's and others' interests.

Finding llo. 5 of Order No. R-5332 states:

"That to avoid the drilling of unnecessarv
ells, to protect corvelative rights, and to afford
to the owner of cach interest in said unit the
opportunity to reccover or receive withou! unnecessary

expense his just and fair share of the o in said
pcol, the subject application should be approved by

pooling ail mlnc:al interests, whatever thcy may be,
within said unit.”

Order MNo. 13 of Order No. R-5332 states:

e 1s retained

"That juricdiction of this caus
crs as the

for the entry of such further ord

Cormission may deen necessary.”

At first glance, C & X's arvgument lecaves us on the horns of
a dilemna if one were to assume that findings such as the Find-
ings 13 and 14 automatically defeated jurisdiction from the
beginning. To adopt this view would render the powers, and indeed
the o wpose of the o0il conservation statutes rcaninaless.

I ! =

P

2 more neaningful and logical approach is that the Commission
has continuous Jjurisdiction to pjo oct correlative rights and
that its jurisdiction will not be defeated by findings such as
Pindings 13 and 14. Jurisdiction must exist for the Commission
to rcach a determination as to whether correlative rights will
be impaired, are being impaired, or have been impalred depending
on the porticular fact situation.

In Order R=5332 the Commission soughit to provent waste by

the drilling of unnecessary wells and to protect the correlative



rights of the varvious interest owners, and in addition retained
juricdiction over the subject matter of the osder to carry out
its dutics and to preserve the integrity of its order.

C & K hes cited some Now Mexico Supreme Court casces dealing
with the powers of the 011 Conservation Comnmission. Close
scrutiny of thosc cases reveals that they are inapplicable to
this case. If anything, these cases lend sunport to the posi-
tion of the Commission.

Two of these cases are worthy of mention. Continental 0il

v. 0il Conservation Cormission, supra, strongly emphasizes the

role of the Commission with respect tolprevention of waste and
protcection of correlative rights.

Sims vy. l'echem, 72 N.M. 186, 382 P.2d 183 (1963) merely
supports the findings made in Order No. R-5332. The Sims case

simply invalidated an order of the Commission for not making a

finding that waste would be prevented. Like in the Continental

case, the New Mexico Supreme Court ruled in Sims that the

.

Cormission had not made jurisdictional findings relative to

w0

prevention of waste and protection of c.rrelative rights.
In its brief C & K has cited much of the statutory power of

the Commiszsion. Included in those citations 1s Section 70-2-11

wren, (1

0

76 Comp.) which reads as follows:

"A. The division i1s herebv emnowerced, and it is
its duty, to vrevent waste prohihited bv this act
and to protect correlative rights, as in this act
provided. To that end, the division is empowered
to nake and enforce rules, reculations and orders,
and to ¢ hatever may be reasonably necessary to
65?33F7555f7335~"‘r“o:ITkiE this act, whother or not
indicated or specified in anv section hercol.

O

"B. The ccrmission shall heve concurrent
jurisdiction and auvuthority with the divisioen to
the exteont necessary fovr the commission to porform
its dutices as regulired by law." (cemphasis added)
Indeed the foregoing language of Section 7-2-11 is quite broad
in its grant of regulatory authority to the Commission.

Scection 70-2-17 ©MSA {1978 Comp.), the compulsory pooling

statute, states that the compulsory pooline orders issucd by



the Commission “shall be umon such terms and conditions as are

Ju { nPu Jwiruuablo and will afford to the owner or owners of

cach tract or intercst in the unit to recover or recelive without

[
o~
s

unnecessary cxpensc h just and falir share of the oil or gas

L

or both...." (emphasis added)

In fact many of the 0il conscrvation statutes allow the
Cominission to give equitable consideration to certain situations
as may from tire to time exist. The Legislature liberally

1

sprinkled such words as "just and eguitable,” "just and fair,"

and "just and reasonable" in the conscrvation statutes. Sce
Section 70-2-17, supra. The proration statute, Section 70-2-15
(C) gives explicit authority for eguitable consideration. In
additicn, 1t anpears that the Legislaturce recocnized the
difficulty that could arise from time to time in ascertaining
cquitable shares of oil and gas to the variocus interest owners
in a unit or pool. Therefore, the legislature again resorted
to flexikle languace such . as "sq far as it is practicable to do

so" and "so far as can be practically detcmined." Sce Section

There can be no other conciusion:'but that the Commission

had ample authority in nmeking its ruling under Order No. R~5332-

THE COMMISCION FINDINGS ARE
SUPPORTID BY SUBSTANTIAL
EVIDEHCE.

[
oo

stated carlier and in C & K's brief, the rcal test of
whether there is substantial cvidence to support the Commission's
findinags is whother the Commission could rcasonably make the

findinas. Scco Grace v. 01l Conservation Cornmission, supra.

Order No. 3 of Commission Order o. R-5332 states that
the operator was to have furnished all known workine interest
owners in the unit with an itemiced schedule of estimated well
costa within 30 davs before commencing the well. In addition,

through Order 4 of Order R-5332 non-consonting working interest



ownoers were allowed to pay thoelr share of estinmated well costs
vrovided that such pavient was moade within 30 days after receipt
of the scheduice of cstinated well costs.
The relevont facts in this rooard arve as follows:
(1) Ordex R=-53232 woas issucd on Hovember 30, 1976.
(2) Taylor received an AYLE on November 9 and 10, 1976.
(3) Spud date of the well was January 16, 1977,
Tr. 49
{4) ~Ipproximate completion date of the well was
March 16, 1977. Tr. 62.
The illustration presented by the above facts and dates is
that although Taylor received two idential AFE's on the date
of the hearing and the following day, the drilling of the well
vas not commeinced until more than a year later. t would seem
logical that the actual estimate for well costs would be more
refined and reliable the closcr one gets to the spud date. This

=
I

is evident from the sharp . rise in tubincg costs as evidonced by

the testimeony of Dorothy Lrown to the effecl that tubing costs

rmarket valuc had not

,_
—
3
[
o
~J
—
o
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has heen undercharged
been assessed to tubing taken from the warchouse, Tr. 65.
Taylor sinply was not furnished an ATE within 30 davs priov

to cormmencement of the well.

RISK PPACTOR

o

As discussoed above, the Commission in Order No. R-5332,
rotained jurisdiction over the subjoct matter of the order.

Afte. not complving with the Cowmission order C & K now complains
abour the remeval of the 120 nervcent risk facter. Had C & K
tim-oly furniched the AFD to Taylor this issuce as it relates to
vavlor's corvelative richts would not be before this court.

. t

“he Cormission sole basis for romoving the risk factov is

Ui

the protection of correlative rights over which the Conmission
hos ainple avthority as discussed carlier. But let us go a

stop further and examine ¢ & K's position as oporator of the



unit with respect to other interest owners ip the unit.
rvplication of fiduciary responsibilitics mray he necessary
to Lhc‘fclationship of the operator under a pooling situation
as found in this casc and persons having intercsts in the poolced
premises affected. In this regard sce 6 Williams and Meyers,

0il and Gas Law, Section $90. By C & K's own admission it was

not carvcful in complience with the order as well as othor

filing proccdures. See Tr. 125 testimony of Mr. Tompson, one
of C & K's witnesses.
It secms clear that C & K cannot be hcard to complain.



THE 011 CONLERVATION COJNIMT
DITD WO PATT TO COMNSIDIR ¢
RICGHTSH O Yo KA. PAGH, JE.
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The real basis of Tayleor's argument on this issue is that

Taylor was not allowed to represoent Mr. Page at the hearing. The

OCC had a valid reason for not allowing "waylor to repreosent

Mr. Page. Simply, Taylor 1s not an attorney licenscd under the
rules of the New Mexico Suprene Court relating te admission to
the practice of law.

Lttached hercto as Exhibit A is Attornoy Cenceral Opinion
58-200 issuecd on September 30, 1958 and still in force. The
essence of this opinion is that representation by a layman of
another before an administrative body where the character of the
acts performed are in a representative capacity as an advocate
constitutes the practice of law. Since Opinion 58~200 is

attached hereto in its entiretv its further ecuplanation is

w

for itself. It should be

m

unnccessary as the opinion spe

notcd, however, that the statutes under discussion and considera-

tion in the opinion now are found in the 1978 Compilation as
Sections 36-2-9, 26-2-27 and 36-2-28,

In addition, in the case of State ex rel Nexvell v. Credit

Bureau of Albuquerque, 65 N.M. 521, 514 P.2d 40 (1973) the

New Mexico Supreme Court recocnized that an indicia of the
practice of law included reprocentation of parties befcre

acdministratlive bodies.

“

s 1s evident from the rccord, the Orders under consideration

in this casc are fornal orders. The hearings before the Cormis-—
sion often are adversary in nature regquiring a special skill and
compcetence obtained through special training and experience.
Certainly the hearing giving rise to Order No. R-5332-A had the
attributes of an adversary hearing where witnesses were examined

ancd cross—-coxanined, objections were made and ruled on, findings

of fact were nade and a complete record for a possible appeal was:

madier.

(9]



Clearly the Commission cannot sanction the unauthorized
practice of law.

The contention that Mr. Page's correlative rights were
impaired is prepostrous. Mr. Page, nor an attorncy hired by
him, cver objected to the force-pooling ofdor or attended its
hearing. Similarly, Mr. Page nor his attorney, vere present
at the sccond hcaring giving rise to Order No. 1R-5332-A.

Simply stated, Mr. Page was validly treated as a non-
consenting intercst owner whose intercst was assessed a risk
factor as allowed by the compulsory pooling statute, Section

70-2-17, supra.

THE COMMISSION DID NOT ERR IN

FAILING TO OFPDFR C & K TO PAY

TAYLOR AND PAGE THRIR 1/8TH
ROYALTY INTERESTS

BEarlier in this brief (with respect to points raised by
C & K) it was argued that the Commission's authority was quite
broad insofar as preventing waste and protecting correlative
rights were concerned. But let us not loose sight of the
origin and purposc of that authority.

It must be remembered that a regulatory agency such as
the Commission herein is not adjudicating property rights, but
rather is regulating production of oil and gés. This issue
raised by Taylor is one that involves a determination of propoerty
rights - totally cutside the jurisdiction of the Commission or
the Executive branch of the state government. Detcrmination

of ownership in property are judicial functions. Continental

0il Co. v. 0il Congscrvation Cermmission, supra.

It is true that the compulsory pocoling statute does call
for the rovalty intecvest of interest owners of unleased mineral
tracts to be a 1/8 royalty interest. But the reason for sectting
a royalty interest in the statute is for comparable treatment
with Jeased tracts in the unit. Generally royalty interests

under an oil and cas lcase have been 1/8 of the gross value of



the productinon and the royalty interest has been free from

costs of production. Sce 3 Williams, 0Oil and Gas Law,

Sections 641, 642.3.

The point is that the statute scts a royalty percentage for

unlcased tracts so that there will be a comparable parity between

lecased and unlcasced tracts in a unit.

If Taylor believes that the royalty portion of his interest

was unlawfully withheld, then his remedy would be in bringing

an appropriatc action in a propcr court. It is not for the

Commission to decide the cxtent of Taylor's interest nor whether -

it is necessary for Taylor to sign a division order before
payment. Clearly issues with respect to language of a division

order have nothing to do with correclative rights.

THE COMMISSION DID NOT LERR
IN TPAILING TC ASSESS TIHERE
PLMALTY PREOVISIONS OT' SECTION
70-2-31 B WNMSA (187& COMp.
The thrust of Taylor's argument is that the penalty prcvi-
sions cf Section 70-2-31 are nandatory.
We have already quoted Section 70-2-11 to illustrate the
broad powers of the Commission. Section 70-2-11 would scom
to temper the language of Section 70-2-31. It appears inoppro-
priate that the legislature intended that each and every viola-
tion of rules and orders of ihe Commission, whether intentioral
or not, be prosecuted with the zeal that Taylor suggests.
¥

A legislative intention that the word "shall" is to be

construed as permissive may appcar from the spirit and purpose

of an act ovr from the connection in whiéh it is used. Sce
Am Jur 2d, Statutes, Scction 26.

Morcover, in determining whether a statutorvy provision is
nandatoery or directory, a recasonable construction must boe given

rather than one which would render the statute absurd. State v.

Vigil, 74 N.M. 766, 398 P.2d 987 (1965). In this casc Taylor's

- 10 -



theory for ponalizing C & K certainly borders on the absurd,
wvhoen once computes a late, but unintentional, f£iling at $1000.00
per day, let alone Taylor's cnﬁire list of C & K's violations.

Fven assuming that the penalty provicions are mandatory,
undcr our sct of facts, Taylor's allegations are improperly
brought before this court. 'A Writ of Mandamus is the method by
which Taylor can properly bring this issuc before the court and
not through an appeal from an order of the Commission.

THE COMMISEZION DID NOT ERR

IN FAILING TO GRANWT TAYLOR'S '
APTLICATION T'OR REHEARING.

Issentially nothing new would have been presented to the

Commission had it granted Taylor's application for rehearing.

-3

aylor claims in this redgard run to C & K's failure to open an
escrow account in BEddy County. The record reveals that this

problem was anply presented to the Commission. Tr. 133, 137,

l44, 150, 15.

1o

L.



CORCLUBTON

In summary, C & K's anpcal is one attempting to rescind
the Cowmission's order removing the 120 percent risk factor as
to Taylor's interest. C & K's position is not an cnviable onc
because it has only itself to blame; it cannot shift the
responsibility for its failings of timcly making filings or of
making relevant and extremely crucial mistakes of not furnishing
estimated well costs to working interest owners of the unit
which C & K force pooled.

It is cifficult to understand the rationale of Taylor's
appeal from the nature of the facts in this case. By Order ;
No. R-5332-A Taylor seems to have obtained the best of two
possible worlds.

By virtue of C & K's ineptness in providing him with an

AFE within 30 days of drilling the Carlshad 13 No. 1 well,

Taylor did not have to risk any capital in financing the
drilling of the well. After the drilling venture proved sucess-—
ful and the capital investment no loncer a visk, Taylor throuch
the order was allowed to pay his share of the costs.

211 of thesc issues ralsed by Taylor are without merit inso-
far as Order No. R-3332-7 is concerncd. Simply stated, Taylor'sf
allegations raise issues bheyond the scepe of the Commicsion's
jurisciction in that Taylor advances interests of others not
his own, seeks an adjudication of nroperty rights, and is in
the wrong forum to force the Commission to penalize C & K.

The Cermmission's Orcder No. R-5332-A is legally supportable

in all respects.
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C & K Petroleum, Inc.
P. 0. Drawer 3546
Midland, Texas 79702

Dear Sirs:

[ have chosen to iritiate this contact to you because of the incon-
sistency of your handling of my mineral interests in the C & K Carlsbad
13 No. 1 Well, Eddy County, New Mexico, pooled by the New Mexico 0il
Conservation Division under Order R-5332. Your protection of my cor-
relative rights has deteriorated from bad to worse.

C & K (and the New Mexico 0il Counservation Division) has constantly
ignored my rights of ownership. You have varied Mr. Bill Taylor's
statements of my position concerning our mutual desires to the extremes
of elevating hisstatements to attorney status on the one hand, to the
other extreme of totally ignorming his statements on my behalf --
thereby placing my interests in whatever category best benefited C & K.

Mr. Bill Taylor has presented me with information, letters and documents
which indicate C & K Petroleum has and continues to violate my rights,
many of which are delegated under the NMOCD Order R-5332 and New Mexico
statutes. I contend:

1. C & K has not properly billed nor accounted to me
for well costs and production.

2. C & K has failed to pay me any royalties ot working
interests. 1 have reason to believe some of my
monies are in the American Bank at Carlsbad, N.M.
T have demanded any money escrowed there in my name
but have not been afforded any payment nor statement
of amount. I understand Mr. Tompson of C & K has
testified under oath that only those who would not
sign C & K's division order or had an ownership
question were having payment withheld. Mr. Taylor
has shown me documents evidencing C & K's acknowledg-
ment of my ownership interest, so that is not a problem.
C & K has never sent me a division order for signature
or consideration. Consequently, Mr. Tompson's state-
ment is false, made to cover up C & K failures.

3. C & K has failed to allow my participation in drilling
the well, violating several provisions of NMOCD Order
R-5332 in doing so.
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4. C & K has, without notification to me or justifica-
tion therefor, advised the well's gas purchaser,
Transwestern Pipeline, that sale of my gas required
a separate contract between Transwestern and myself.
This again violates my correlative rights under NMOCD
Order R-5332. To prevent economic waste concerning
my share of %jas production, I have signed a direct
contract with Transwestern.

Pleasc be advised I expect immediate action on your part to allow and
require:

1. My participation in the well, with past production
to pay my share of drilling costs, and no claim on
any penalty;

2. Payment of all monies due me from my royalty and
working interest share of production, along with
interest thereon, whether held by the American
Bank at Carlsbad, N.M. or elsewhere; and

3. Proper accounting for costs and production.

Otherwise, I must consider a course of action in the courts as presently
undertaken by Mr. Taylor. I understand my rights have been violated
more than his.

s/William A. Page, Jr.

William A. Page, Jr.

cer’ File

New Mexico 0il Conservation Division
P. 0. Box 2088
Santa Fe, New Mexico 87501

American Bank

P. 0. Box 1689

Carlsbad, New Mexico 88220
Attention: Jerry Jones



E( Petroleum, Inc.

October 4, 1579

Mr. Bill Taylor
512 Welshire
Carlsbad, tew Mexico 88220

Re: C&K Carlsbad No. 13-1
New Mexico 01l Commission
Division Order R-5332

Deaxr Mr. Taylor:

Your letter of August 27, 1979, reyuesting information as to
the status of the payout proviaions on the above raferenced property
has been routed to my office. Our records indicate that the property
in question paid out on April 17, 1979 (see attachad). All mouies
attributable to the royalty and revenue intarest owners (at the
appropriate after pay-out interests) have been deposited in a special
escrow account as ordered by the FNew Mexico 011 Commission.

Very truly youre,

Allan Korsakov
Controller

AK/mm

Attachments

cc: HNew Maxico Conservation Dept.!////
P.0. Box 2088

Santa Fe, New Maxico 87501
Attn: J.D. Ramey

© nOUSTON CENTER o SUITE 2800 o HOUSTON. TEXAS 77002 o 7156344485 e J33H 0 2 (ai S8 CAND



C & K PETROLEUM, INC.

CARLSBAD #13-1 PAYOUT STATUS

AUGUST 1, 1978 THROUGH APRIL 17, 1979

I.D.C.
L & W Equipment

Balance to be recovered
at July 31, 1978

Expenditures:
August, 1978 $(C 2,149.00)
September, 1978
October, 1978 103.00
November, 1978 432.00
December, 1978
January, 1979
February, 1979 1,454.00
March, 1979
April, 1979 293.00
Adjustment for overhead
stipulated by the courts
Total Cost 133.00
WI Applicable to Payout .1418597
WL Cost 19.00
120% Cost Recovery 2.2
42.00
Total to be recovered
Income (Net of Taxes and
Royalties thru April 17,
1979):
August, 1978 61,868.00
September, 1978 52,404.00
October, 1978 53,722.00
November, 1978 56,337.00
December, 1978 56,260.00
January, 1979 53,467.00
February, 1979 47,420.00
March, 1979 51,162.00
April, 1979 27,963.00
454 ,603.00
NMI Applicable to Payout 1241272

Total Income Applicable
to Payout

Balance Over Recovered at April 17, 1979

Lease Operator
Expense

$

(

771.
383.
511.
353.

1,759
524
370.
351.

52

4,229.

$ 55,637.00

00
00
00
00

.00
.00

00
00

.00

845.

00)

00

.1418597

600.

1.

00

00

~600.00

00 642.00

$ 56,279.00

$(56,429.00)

$( __150.00)




Total Costs

Adjusted Material Costs
Total Adjusted Costs

WI Applicable to Payout
WI Costs

120% Cost Recovery
Total to be Recovered

Income (Net of Taxes and
Royalties thru 7/78)

NMI Applicable to Payout

Total Income Applicable
to Paycut

Balance to be Recovered
at July 31, 1978

CARLSBAD #13-1

PAYOUT

IDC
I. & W Equipmen

Lease Operator

$548,763.35
3,140.52
551,903.87
.1418597
78,292.92
2.2

172,244 .42

t Expense Thru 7/78 Total
$8,424.80 $557,188.15
8,424.80 -
.1418597 -
1,195.14 -
1 -
1,195.14 174,439.56
$949,046.20 .
1241272
117,802.45 117,802.45

$ 55,637.11



Schedule 1

As Charged As S/B Charged
Drilling Producing Drilling Producing
Month Overhead Qverhead Overhead Overhead
August, 1978 $ - $ 519.00 - $ 150.00
September, 1978 - 232.00 - 150.00
October, 1978 - 232.00 - 150.00
November, 1978 - 232.00 - 150.00
December, 1978 - 232.00 - 150.00
January, 1979 - 232.00 - 150.00
February, 1979 - 232.00 - 150.00
March, 1979 - 232.00 - 150.00
*April, 1979 - 52.00 - 150.00
Total As Charged - $2,195.00
Total As Should Be
Charged - $1,350.00
Over (Under) Charged
Producing Overhead $(845.00)
Total $(845.00)

Source: .
Well File Copy - Property Expenditure Statement.

*Note:
The auditor adjustments were reflected in this month's property expenditure

statements. Actual April figures were computed by backing out these adjustments.
See Schedule TII.



Schedule II

I.D.C. L.0.E. Total
Net Credit per April, 1979,
Expenditures Statement $(19,738.00) $ (1,226.00) $(20,964.00)
*Add back: Credits resulting
from H. Gene Brown
& Associates 20,295.00 _1,278.00 21,573.00
Actual Charges
for April, 1979 557.00 52.00 609 .00
Proration of
Expenditures through
April 17, 1979
(17/30x$609.00) $ 293.00 $ 52.00 8 345.00

Source:
Well File Copy - Property expenditure statements for April, 1979.

*The credits resulting from H. Gene Brown and Associates are reflected in the payout
balance as of July 31, 1978, but they were not mechanically processed by the Joint
Interest department until April, 1979. To avoid taking these credits twice, adjustments
for H. Gene Brown & Associates were added to the net credits per the
property expenditure statements for April, 1979. The actual charges for the
month of April, 1979 were $609.00.



CARLSBAD #13-1
LEASE OPERATING EXPENSE

Schedule IIT

Overhead Pumping Misc. Service Minimum Royalties Legal Expenses Salt Water Company Labor
Month 01 02 03 04 05 06 07 Total
August, 1978 $ 519.00 $§ 130.00 $ 112.00 $ 10.00 § 771.00
September, 1978 232.00 130.00 21.00 383.00
October, 1978 232,00 130.00 14.00 § 73.00 62.00 511.00
November, 1978 232.00 130.00 ( 9.00) 353.00
December, 1978 232.00 130,00 1,397.00 1,759.00
January, 1979 232.00 130.00 1.00 96.00 65.00 524,00
February, 1979 232,00 130.00 8.00 370.00
March, 1979 232.00 130.00 ( 11.00) 351.00
April, 1979 52.00 - o 52.00
$2,195.00 $1,040.00 $ 1,524.00 - $169.00 $ 146.00 $5,074.00
Total $ 5,074.00
Less Adjustment ( 845.00)
L.O.E. per
P.0. Schedule $ 4,229,00
Source:

Well File Copy - Property Expenditures statement.



ATLON DIVISION
m%;g;g August 27, 1979
512 YWelshire
Carlsbad, NM 88220

New Mexico 0il Conservation Division
P.0. Box 2088 Re: Orders R-5332 & R-5332-A
Santa Fe, New Mexico 87501

Dear Division:

Enclosed is s copy of a letter to C&K Petroleum, Inc. demanding their pay=-
ment of nonconsent interests share of gas production from the C&K Carlsbad
13, No. 1 "ell, force pooled under NMOCD Order R-5332. A copy is also be-
ing sent to Transwestern Pipeline, the common gas purchaser of the well,

The HMOCD's attention is also called to two efforts at deception (fraud per-
netrated, perjury?) that C&K Petroleum, Inc. exercised upon the Commission
and Taylor (& Page) through the September 11, 1978 hearing of Case 6289;
thereby maintaining and promoting C&K unjust retention and use of nonconsent
force pooled owners monies: (1) the failure of C&K to establish an escrow
account per Provision 12 of Order R-5332, contrary to statements of compli-
ance by CRK representation (facts called to the Division's attention by Tay-
lor in prior letters); and (2) C&K continued use of their acknowledged
erroneous accounting as the basis of accounting statements to nonconsent,
forced pooled owners.

C&K testimony and presentation of September 11, 1978 emphasized the forma-
tion of an escrow account per Provision 12 and a correction of their account-
ing to the "independznt" accounting of the Brown firm with C&K previous ac-
counting no longer valid (Sept. 11 Trans. Pages 16l & 165)., The Brown ac-
counting is only partly incorporated in C&K present accounting and will de-
orive Taylor (% Page), forced pooled owners, of thousands of dollars of

their share of the well,

These violations constitute waste of our estate as defined in the letter to
C&K, violates our correlative rights, and vioclates the NMOCD's Crder R-5332,
The Commission relied upon C&K's testimony for Finding (15) of Order R=5332-A,
I suggest the MMOCD rezconsider the facts of C&K's past disregard for orders,
regulations, and statutes, consider the reservation of Finding (16) of R-
5332-A in light of masjor promised corrections not undertaken, and thereafter
undertake proper, just, and legal enforcement and action as is its delegated
responsibility.

Singerely,

8ill Taylor

Xerox: Tom Martin, attorney
znclosure



August 27, 1976
512 Welshir
Carlsbad, NM 83220

Mr. David E. Bott
Partnership Supervisor

C&X Petroleum, Inc, Re: C&K Carlsbad 12 Ko. 1 Vell;
1 Houston Center New Mexico 0il Commission Division
Suite 26070 Order R=-5332

Houston, Taoxas 77002

Dear Mr. Eott

Please be advised that all C&K Petroleum, Inc. accounting to Bill Taylor in-
dicates that C&K has not only recovered Taylor (& Page) share of the cost of
C&K Carlsbad 13, No. 1 Well, but also exceeded the 120% penalty of the New
Mexico Qil Sonservation Division's Order R-23132 (which has been determirned

to be unjustly applied in Order R-53372-4).

C&K 1s authorized to continue selling our share of the well's production sub-
ject to: (1) C&K immediately msking and thereafter maintaining current, mon-
thly payments of our share of production (C&K can have no possible claim to
our share of production sbove the 120% penalty); (2) C&K furnishing itemized
accounting of income and expenditures as such occur, or monthly; and (3)
Taylor (& Page) rights to our gas in kind upon demand as agreed with C&K on
November 9, 1976 and confirmed since.

I C%K continues to produce our gas and does not make paymenls directly to
by fe) = <
s, attention is called to Provision 12 of NMOCD Crder R-5332 which orders
C&K to escrow all undisbursed funds from the well to an account in Eddy Coun-
Y
ty, New Mexico, subject to our demand and proof to ownership, =tc. In orior
force pooling, the NNMOCD has neld that the well is still a pooled unit sl-
though payout has occurred.

If working interest monies are not speedily forthcoming and compliance es-
crowing not undertaken, please make immediate and acceptsable arrsngements
with the NMOCD and Taylor (& Page) to immediately cease withdrawing our sh-
are of the well's =as and ef'fect an immediate and visible reduction in the
rate of witndrawzl of gas from the well to reflect same. Taylor (% Page)
will then mske arrangements with a purchaser to purchase, regain, and main-
tain Taylor (& Page) share of production and protect our rights.

The courts have held that depletion of gas and/or oil from an estate with-
cut just recompense to the owner thereof constitutes waste of that estate,
damaging the owner thereof. To proltect our correlative rignts itc gas pro-
duction and prevent waste, time is of the essence in your determination.

Delay caused by C&K manufactured conditions not only works a hardship upon



Taylor letter of Aug. 27, 1979
Page 2

us, but does not allow Taylor (& Page) the full opportunity of private en=
terprise as provided for and bullt into the FERC's pricing structure for
natural gas, again damaging us.

Prior NMOCD orders have required the operator's payment to nonconsent own-
ers for their share of production after well payout subject only to agree-
ment of nonconsent owners to repay any overpayment by operator caused by a
Federal price rollback, Taylor's willingness to be obligated thusly is a
matter of record and sworn testimony before the NMOCD and is hereby confirm-
ed. Any other potential, possible, privately negotiated document between
C&K and curselves has no bearing upon C&K payment of nonconsent force pool-
ed owners share of well production tc nonconsent owners.

A copy of this letter is being sent to the NMOCD as official notice to them
of the present status of the well and existing conditions as require their
monitoring and such authoritative action undertaken as is outlined and re=~
quired in the rules and regulations of the NMOCD and New Mexico statutes;
not withstanding no rights of Taylor (& Page) to pursue their rights in the
courts are being relinguished.

Sincerely,
/f?ua/ \U;:%yléit_
Bill Taylor

Xerox: NMOCD

Tom Martin, attorney
Transwestern Pipeline



December 10, 1979 'L, = T
512 welsnire on
Carlsbad, NM 88220 -

Mr. Zrnest L. Padilla el T
Genersl Zounsel, SAvr. L
New Mexicn Cil Conservation Division L
P.C. Box Z788

Santa Fe, New Mexicc 87501
Dear Mr, Paciila:

I am unsaware of any contested production and cost accounting of
the C%K Zarlsbad 1> No. 1 “ell presently before the courts.

I recnrase my second question of November 26, 1979 to remove any
possible invoivment with present court action: Does any New Mexico 0il
Cornservation Division's force-pooled well's definite payout, even beyond
any applicable penalty, vacate, terminate, or cause to cease pooling
provisions and consequently the New Mexice (il Conservation Division's
Jurisdiction or aroitrator position over subsequent accounting betweer
the producer and working and royalty interests? How would erroneous
gccounting be corrected once a force-pooled well has paid out if cor-
rection is not undertaxen voluntarily by the operator?

“hat provisions of tae common force-pooling orders terminste with
tre well's total payout of coste?

These are gquestlons concerning your basic policy and should be arle
to be answersd without partisan discussion, although I have considerable

evidence thz HMOCD has engaged in such with C&K Petroleum, Inc. and has
not made the details avallable toc me upon my request.

Agair, in the absence of an answer from you on the above guestions,
I will sssume the NMCCD no longer claims or desires to exercise juris-
diction over accounting after well payout.

Sincerely,

[t Ty e

Bill Taylor




Qctober i, 1679
] =12 welshire
;“xu*g, Carlsbad, NM 53220

~l"i?, H ﬁ r‘a L"k’“ fr"‘
Ne M.xico 0il Comsorvatién Division
P.C. BRox Qou\;
Santa Fe, YNew Mexico 87507
Dear Division:
Thank you for your a2id in cbiaining some rorrecticns in sccounting

rnethods from C%K Petroieum, Inc. per my letter reguest of August 27,
1979. I would appreciate very much a copy of the correspondence from
yourselves to 74K Petroleum reguesting the corrections. I understand
the correspondence wags elther by Mr. Ramey or at nis direction.

Enclossc 1s a copy of a letter to Mr., Houston of C&K Petrolsum for
your records. The escrow sccount of royalty and working interest is
still ir vieclation of Provision 12 of Order R-5332 and needs your at-
tention. C&K acxnowledged they do not contest my mineral ownership,
even acrepting an exhibit of their acknowledgment without contest
{(nearing £259). The problem is not one of adjudicating titles but

cf violation of said NMOCD Order's Provision 12.

Sincerely,

Fnclosure
Xerox: Tom Martin



SANTA peoPitiSiog, N 88220

Mr. D.H. Housten

Vice~President, Ffinance

C&K Petroleum, Inc. Re: C&K Carlsbad 13 No. 1 vell
1 Houston Center Gas and [scrow

Suite 2600

Houston, Texas 77002

Dear Mr. Houston:

posits amounting to 353,172.11 for my share of royalty and working interest
(April through August, 1979) monies f{rom gas sales from the CXK Carlsbad
13 No. 1 Yell.

I have received your letter of QOctober 3, 1979 with notice of escrow de-

I have again made unsuccessful demand to the American Bank of Carlsbad,
New Mexico for my share of the escrow account per Provision 12 of the
New Mexico 0il Conservation Division Order R-5332. The account is still
not in compliance with said provision. Please make needed corrections
and inform me. C&K efforts to illegally maintain control over my monies
continues Un wWork unnecessary, embarrasing financial and time consuming
hardships unon Taylor as well as violating New Mexico Statutes and NMOCD
Orders and Regulations.

I regquest C&K's specific, detailed conditions for release of my (& Page's)
escrowed monies, You might also state specific, detailed conditions under
which C&K would like to continue marketing our share of the well's pro-
duction if Taylor and Page are willing to accept such conditions. A lo=-
cal market for our gas is being considered as C&%K has been made {ull a-
vare of the probability since October 12, 1976.

Sincercly,

. . ,// 7
/fizlb/\~“Q2/v U
Bill Tsylor

Xerox: Tom Martin
NMOCD
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June 16, 1978

Mr. Bill Taylor — ok
512 Welshire f
Carlsbad, New Mexico 88220

Re: Carlsbad "13" No. 1 Well
Eddy County, New Mexico

Dear Mr. Taylor:

When I wrote you on May 19, 1978, I told you I would ask our account-
ing department to give me a record of the monies now being held in suspense
for your account. They have now responded to my inquiry and tell me that
as of the May 1978 accounting period, which would include production through
April, there was $12,751.82 being held in suspense for payment to you. They
also advised that another payout statement is in the process of being pre-
pared and should be sent to vou very soon.

I have not heard from you since my letter of May 19. We are anxious
to conclude this matter and begin making payments to your account. I do
feel that the differences between us could be quickly resolved if you put
your attorney in touch with our attorney. We certainly want you to re-
ceive everything that is rightfully yours, but the people in our industry
have found through many years of experience that we need certain legal pro-
tections in making payment to the royalty and working interest owners. We
are only asking for the generally accepted protection given to those who
disburse the proceeds from o0il and gas runs. I hope we will hear from you
soon.

Yours very truly,

C & K PETROLEUM, INC.

JCJrmmgeasr-
GCT/meb G. C. Tompson,
Manager of Production
cc: Land Department
cc: Martin L. Allday
cc: Revenue Accounting




July 7, 1973
512 welshire
Carlsoad, NM 23.20

Mr. G. C. Tompson
C&K Petroleum, Inc.
P. O. Drawer 35Lb6
Midland, Texas 79702

Dear Mr, Tompson:

I have this day received your letter dated June 1&, 19/5., I am unable to
account for the period of elapsed time between your date and arrival. Thank
you for the information; I have been awaiting it.

My attempts to satisiy your desire for g Division (Oraer wiin the Division
Order I sent to you on May 3, 1975 with portions urossea out was met with
solid disapproval of my attorneys and contributed ¢ differences between us.

I again state my position that C&K Petroleum, Inr. has never a.lowed me tne
opportunity of participating in the well; anc that the suspension ol my
royalty interests is in violation of Order X=--3:: of the NMOCD.

T ——

et —————
I am overruling my attorneys desires to pursue these facts in civil court
and am requesting a hearing before the NMOCD first.

I would respectfully request you to relay to Mr, E. W. Hooper that the pen-
alty for perjury before the NMOCD at any hearing is a minimum of six months
to a maximum of five years imprisonment in the state penitentiary. 71 have
no present desire tnat he snhould {ace such punishment and would suggest

he refresh his memory concerning our relations,

I will most likely (but such is not promised) attempt wo contsct Mr. bruce
McIntire of your Houston office once I obtain a hearing date from the NMOCD.

Singsrely,
s S
Bill Taylcr
Xerox copy: NMOCD

Enciosed copq Tompcon le Her oFf Clic/78.



October 31, 1979
- 512 Welshire

40 .utzl-. carlsbad, NM 88220
|

Mr. G. C. Tompson i ! ;o

C & K Petroleum, Inc. - e

P. 0. Drawer 3546 O AT

Midland, Texas 79702 sanTs g

Re: C&K Carlsbad 13 No. 1 Well
Dear Mr, Tompson:
I appreciate your letter of October 25, 1979.

C&K's accounting has not been nor is it currently acceptable with the fig-
gures available to me. More detailed explanation as requested of C&%K might re-
solve some of the problems. However, C&K's acknowledged errors, C&K's failure
to make promised corrections to erroneous accounting until so promped over one
year later, and C&K's consistant variations of cost and income figures are not
conducive to an attitude of trust in C&K accounting.

Your letter of October 25, 1979 quotes: "items of controllable material
and unusual charges and credits shall be separately identified and fully de-
scribed in detail." My requests of Mr. Korsakov are for basically these. C&K
should be able to understand that C&K current charges seeking the risk charges,
applicable (?) only to drilling and equipping for production, on the well that
has been drilled, equipped, and producing for over two and one-half years con=-
stitutes unusual charges and needs identifying and full description per your
own accounting procedure. Prior orders of the NMOCD have terminated applicable
risk applications with the operators compliance with provision five of their
pooling orders.

The accounting procedure from which you quote also states C&K will "bill
Non-Operators on or before the last day of each month .....for the preceding
month", accompanied by the accounting statement your letter references. This
is accounting as promised by Mr. Kennedy and I have requested from C&K prior
times and once again from Mr. Korsakov. C&K has not complied. Mr. Houston
has tendered a monthly report of a royalty deposit since I requested it of him,
but it makes no other accounting. Only one recent deposit report has been made
for my working interest portion, C&K states as accumulating since April 1979,
and certainly does not constitute monthly reporting on that.

Urgent financial pressures prompted my sending and C&K receiving a divi-
sion order such as you outline to no avail. The contents accepted verbally
tendered and negotiated terms as offered by C&K personnel and Mr. Kennedy in
conference at Carlsbad, New Mexico., C&K did not make payments of my royalty
interests nor bring their savings account into compliance with the escrow pro-
visions of the NMOCD's Order R-0337., 0&K's conditions that "have in no way
changed" are too unstable, Please state in writing the exact, minimum details



Mr. G. C. Tompson _ .
QOctober 31, 1979 I
Page 2 . L e

of a division order which C&K would accept. Time is of the essence for your
reply.

I accept C&K's acknowledgement of my freedcm to negotiate my own contract
for marketing my gas. This was negotiated in our November 9, 1976 agreement
to permit a local market for my gas. C&K waited six months to provide figures
and a statement of my payout, including contested monies. C&K's accounting
shows 1t to have occurred on April 17, 1979. It should be understood that I
am in no way accepting your accounting which includes contested items. To pre-
vent waste, I will now need a reasonable time to contract my gas. The usual
monthly and working interest accounting I requested and was promised by C&K
but which was not furnished would have afforded me adequate knowledge and op-
portunity to effectively, timely, contract my gas without waste or violating
my correlative rights.

I expect C&K co-operation in protecting my interests until I can avail
myself of the new disposition of my gas. C&K has committed itselfl to protect
my correlative rights and prevent waste of my gas as one condition for the
NMOCD pooling the well. I will inform C&K when I desire to exercise my right
to sell the gas myself. I will then make monthly payments to C&K for my share
of substantiated operating costs as exist under NMOCD Order R-5332. Which day
will C&K cease selling my gas i{ 1 contract it to a desired market? Would it
need to be 7 a.m., on the first day of the month?

If, as your letter indicates, my gas is not included in the future C&K---
Transwestern contract due to my not advising C&K in time to so include it, then
Transwestern will have no authority to transmit my share without my direct auth-
orization as such would be unlawful and violations of my correlative rights. If
I am damaged through non-production or waste of my gas due to inadequate time
for me to contract my gas, C&K must bear its full share of the responsibility
along with anyone dealing with my share of the well's production.

1 would appreciate a copy of the proposed contracti C&K is negotiating
with Transwestern, as offered in your letter.

Sincerely,

St Tyl

Bill Taylor

Xerox:
Tom Martin
NMOCD
D. H. Houston
Allan Korsakov
Bill Kennedy
Transwestern Pipeline Co.
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T o ‘V f’rf October 25, 1979

Mr. Bill Taylor
512 Welshire
Carlsbad, New Mexico 88220

Re: C & K Carlsbad "13" No. 1 Well

Dear Mr. Taylor:

Your letter of October 10 addressed to Mr. Allan Korsakov, and your
letter of October 12 addressed to Mr. D. H. Houston have both been for-
warded to me for reply. Please consider this a reply to both letters
since they both tend to address the same problems.

In reference to the payout statement that accompanied Mr. Korsakov's
letter of October 4, the corrections you refer to were shown in an effort
to make clear the tie-in with the accounting presented to and accepted by
the NMOCD at the hearing held September 11, 1978. The payout statement
goes only to April 17, 1979, since this is the date we calculate payout
to have occurred. We have been giving you a report of deposits made to
the escrow account in the American Bank of Carlsbad, and we will continue
to give you this report. Any further accounting will have to await the
decision of the court on our appeal of the Commission's Order. Because
many entries will have to be backed out and rebilled on the new interests,
we do not want to proceed with this work until we have the direction of
the court. With the direction of the court we will proceed as rapidly as
is feasible.

In your letter to Mr. Korsakov you request a great deal of support
information for billings. Please understand that as operator we must
treat all of the working interest owners alike; we do not have time to
give any one working interest owner special information. Under the terms
of our Accounting Procedure which is attached to and a part of the Oper-
ating Agreement it provides that "bills will be accompanied by statements
which identify the authority for expenditure, lease or facility, and all
charges and credits, summarized by appropriate classifications of invest-
ment and expense, except that items of controllable material and unusual
charges and credits shall be separately identified and fully described
in detail.”" When billings including your interest are prepared, they will
be prepared in this same manner. Such billings will be furnished to you
for all months beginning with the time of payout up to the date of billing,
and monthly billings will be sent for each producing month thereafter. If
you need any further information, you are entitled to the same rights as



Mr. Bill Taylor
October 25, 1979
Page 2

any other working interest owner. Again, quoting from the Accounting Pro-
cedure, under Paragraph I-5, "Audits": '"A non-operator, upon notice in
writing to operator and all other non-operators, shall have the right to
audit operator's accounts and records relating to the joint account for any
calendar year within the twenty-four (24) month period following the end of
such calendar year;" ... "Operator shall bear no portion of the non-operator's
audit cost incurred under this paragraph unless agreed to by the operator."
This is the way such audits are handled in the industry. We will open our
books to you or your representative during working hours to review the ac-
counts for any period during the past two years, but such audit will be at
your expense.

In your letter to Mr. Houston you indicate you feel our accounting of
the escrow account is not correct. We know of no errors, but we will review
any problems you bring to our attention. In your final paragraph to Mr.
Houston you ask that we indicate the detailed conditions for release of your
money held in escrow. These conditions have in no way changed. Sofar as
the royalty monies are concerned, they will be released immediately upon
receipt of a signed Division Order. We have previously furnished a Division
Order. If you no longer have it we will be glad to send you another, and
we have indicated our willingness to negotiate the language of the Division
Order. To release the money in escrow that is due to your working interest,
we would want a signed Division Order and a signed Operating Agreement. We
have also furnished you an Operating Agreement. Again, within reason we can
negotiate the language of specific paragraphs.

Sofar as the marketing of your gas is concerned, C & K stands ready to
market it at your request, or you are free to negotiate your own contract
as you have frequently indicated you might wish to do. Our contract with
Transwestern was a two year contract, and we are in the process of nego-
tiating a new contract. With authority from you we will include your gas
under the Transwestern contract. If we have no direction from you, it will
not be included. We will be glad to ask Transwestern to send you a copy
of the contract we intend to sign so that you can make your own judgment as
to its terms. If you prefer, we will ask Transwestern to contact you so
that you may negotiate your own terms.

Yours very truly,

C ¥ K PETROLEUM, INC.
C Topnppdon
GCT /meb G. C. Tompson, Vice President
Engineering and Production

Distribution List Attached



W. T. Martin, Jr.
P. 0. Drawer N
Carlsbad, New Mexico 88220

Joe Ramy

New Mexico 0il Conservation Department
P. 0. Box 2088

Santa Fe, New Mexico 87501

Jason Kellahin
Kellahin & Fox
P. 0. Box 1769
Santa Fe, New Mexico 87501

D. H. Houston

Allan Korsakov

David Capron

C & K Petroleum, Inc.

One Houston Center - Suite 2600
Houston, Texas 77002
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November 8, 1979

Mr. Bill Taylor
512 Welshire
Carlsbad, New Mexico 88220

Dear Mr. Taylor:

I have your letter of October 31, 1979. I feel that I covered most
of the questions raised in your first three paragraphs in my letter of
October 25. C & K went to considerable cost and expense to prepare a
complete audit of the drilling costs of the Carlsbad "13" well. The re-
sults of this audit were furnished to you and to the New Mexico 0il
Conservation Department at the hearing before the NMOCD on September 11,
1978. Further, we have indicated that our books are open to you as they
are open to any working interest owner as provided in the terms of our
Operating Agreement. Since we have not billed you for any operating ex-
penses, it seems premature to criticize these billings. You may be sure
complete billings will be forthcoming when we have the clarification of
the court as to the period of time involved.

You indicate in your fourth paragraph that you have sent us a divi-
sion order, the terms of which were negotiated with C & K personnel and
Mr. Kennedy in a conference in Carisbad, New Mexico. We understood at
the conference in Carlsbad that your attorney would prepare such a divi-
sion order and would forward it to us for our approval, but we have not,
to my knowledge, received any suggested division order, nor have we re-
ceived the Operating Agreement it was agreed your attorney would prepare.
If something has been sent to us, I suggest you send us another copy. We
will certainly give it our immediate attention. 1If you need another copy
of our division order or our Operating Agreement, we will be glad to send
them to you at your request.

I am asking Mr. Fred Larson with Transwestern Pipeline Company to
send you a copy of the contract we are signing for the sale of our gas.

I would suggest that you move as rapidly as possible to conclude a con-
tract for the sale of your share of the gas.

Yours very truly,

C & K PETROLEUM, INC.

xfdf/”?‘Q“’L
GCT/meb G. C. Tompson, ¥ice President

Engineering and Production
cc: NMOCD

Martin L. Allday
Jason Kellahin
Tom Martin
Allan Korsakov



STATE OF NEW MEXICO
ENERGY ano MINERALS DEPARTMENT

~ OIL CONSERVATION DIVISION

August 8, 1979

BRUCE KING POST OFFICE BOX 2088
GOVERNOR B STATE LAND OFFICE BUILDING
SANTA FE, NEW MEXICO 87501
LARRY KEHOE (505) B27.2434
SECRETARY

The Honorable John B. Walker

District Judge, Fifth Judicial
District

P. 0. Box 1626

Carlsbad, New Mexico 88220

Re: C & K Petroleum, Inc. v.
New Mexico 0il Conservation
Commission et al., Eddy
County Cause Nos. CV-78-415
and CV-78-417 (Consolidated)

Dear Judge Walker:

I have just discovered, much to my chagrin and
embarrassment, that I have made what could be a mis-
leading and erroneous conclusion in the brief which
I filed on behalf of the 0il Conservation Commission
in the above referenced cases.

On page 6 of the Commission's brief, following a
listing of facts, in the second full paragraph, I con-
. cluded that "the drilling of the well was not commenced
-until more than a year later." Closer examination of
the relevant dates indicates that the period of time bet-
ween August 9, 1976, the date of the compulsory pooling
hearing when Taylor received an AFE from C & X, and
January 16, 1977, the spud date of the well, reveal that
the actual time lapse is somewhat in excess of 5 months.

. Nonetheless, I believe that the point which I stress-
ed remains applicable.

I regret any confusion that I may have caused by this

error.
ry truly youggz
: /o
Wire
NEST L. PADILLA
~General Counsel
ELP/jc

cc: Jason Kellahin, Esquire
W. T. Martin, Jr., Esquire
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Jason Kellahin

Karen Aubrey

KELLAHIN and KELLAHIN
Attorneys at Law
500 Don Gaspar Avenue

W. Thomas Kellahin Post Office Box 1769 :
Santa Fe, New Mexico 87501 Telephone 982-4285
July 2? , 1979 Area Code 505

rrrrrr

N T T

Honorable John B, Walker

Distriet Judge, Fifth Judicial District
P, 0, Box 1626

Carlsbad, New Mexico 88220

Res C & K Petroleum, Inc., v. New
Mexico Energy and Minerals Dept.,
et al.' NOS CV‘?S-uls' CV-78— 1?

Dear Judge Walkers

In accordance with the order previously entered in
the above consolidated cases, I am forwarding our
reply brief to the brief of Bill Taylor. The
original of this brief has been forwarded to the
Clerk of the District Court for filing.

Sincerely,

é“"“’"‘ Kllndar

Jason Kellahin
Encl,

ccs W, T, Martin Jr., Esquire
Ernest Padif la, Esquire
Mr, Gilbert C. Tompson
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STATE OF NEW MEXICO COUNTY OF EDDY

IN THE DISTRICT COURT

C & K PETROLEUM, INC.,
A CORPORATION,

Petitioner
vs.

NEW MEXICO ENERGY AND

MINERALS DEPARTMENT, OIL No. CV-78-415

CONSERVATION DIVISION, No. CV-78-417

AND BILL TAYLOR, (Consolidated)
Respondents,

and

IN THE MATTER OF THE APPLI-
CATION OF BILL TAYLOR FOR
ENFORCEMENT AND AMENDMENT
OF ORDER NO. R-5332, EDDY
COUNTY, NEW MEXICO, OIL
CONSERVATION COMMISSION
CASE NO. 6289

REPLY BRIEF OF C & K PETROLEUM, INC.
TO BRIEF OF BILL TAYLOR

C & K Petroleum, Inc., Appellant in Case No. CV-78-415,
as provided by the Order of the Court entered July 11, 1979,
submits this Reply Brief to the Brief in Support of Bill
Taylor's Application for Review.

Since the brief in chief of Bill Taylor did not address
the issues raised in C & K's Petition for Review, C & K will
be deprived of the opportunity to respond to any contentions
that might be made to its Petition in any answer brief filed

by Taylor.

STATEMENT OF FACTS:

Taylor's Statement of Facts does not materially differ
from the statement made by C & K in its brief, however the

statement of facts submitted by C & K was somewhat more extensive.



I.

W. A. PAGE, JR., WAS NOT A PARTY TO THE PROCEEDINGS
BEFORE THE OIL CONSERVATION COMMISSION:

Bill Tavlor, in his brief, alleges that the 0il Conservation
Commission erred in failing to consider the rights of W. A. Page,
Jr., in affording relief from the imposition of a 120% risk
factor, as provided by Order No. R-5332.

It should be pointed out that W. A. Page, Jr., was not a
party to the proceedings before the 0il Conservation Commission
which resulted in issuance of Order No. R-5332-A from which
these appeals have been taken, nor is he a party to these appeals.

Bill Taylor did purport to represent W. A. Page, Jr.

In filing the initial application Taylor stated:

"Comes now Bill Taylor (& W. A. Page, Jr.)
as applicant * * * "

Commission Rule 1230 (copy attached as Exhibit 1) adopted
pursuant to the provisions of Sec. 70-2-7, N.M.S.A., 1978 Comp.,
provides that applications state the name of the applicant and
be signed by the applicant, or by an attorney on his behalf. As
shown by the application attached to Taylor's brief, the appli-
cation was signed by Bill Taylor. It was not signed by
W. A. Page, Jr.,

This problem was addressed at some length by Commissioner
Lucero at the hearing on August 9, 1978. At that hearing Bill
Taylor attempted to represent Page, but in response to questions
by Commissioner Lucero he stated he did not have written authori-
zation to do so. (Tr. Aug. 9, 1978, pp. 11-14). As a matter of
law, written authorization would have been immaterial to the
question. Taylor is not an attorney (Tr. Aug. 9, p. 10). Page
was not present at the hearing, nor was he represented by

counsel. (Tr. Aug. 9, pp. 11, 14).



It is settled in New Mexico that representation of parties
before administrative bodies constitutes the practice of law.

State ex rel. Norvell v. Credit Bureau of Albuquerque, Inc.

’

85 N.M. 521, 526; 514 P.2d 40 (1973). Opinion, Attorney General

58-200 (copy attached as Exhibit 2). Compare State Bar v. Guardian

Abstract & Title Co., 91 N.M. 434 at 439; 575 P.2d 943, where the

Court discusses what actions will constitute the practice of law.
Certainly the history of this case shows it was fraught with
"difficult or doubtful legal questions, which * * * reasonably
demand the application of a trained legal mind", as contemplated
by the Guardian Abstract case.

The Commission was fully justified in declining to permit
Bill Taylor to represent W. A. Page, Jr. He, of course, had the
right to represent himself, and was permitted to do so.

Apparently, however, Tavlor seems to argue that the Commission,
pursuant to its statutory authority, should on its own initiative
have acted to protect the correlative rights of Page. As we have
shown, Page sought no relief, or action of any kind from the
Commission.

He did not sign or file any application with the Commission,
nor did he join in the application filed by Bill Taylor. He
was not present at the hearing, nor was he represented by counsel.
Other than Bill Taylor's purported representation, properly
forbidden, there is nothing in this record to show W. A. Page, Jr.

either sought or desired any action on the part of the Commission.

IT.

THE COMMISSION DID NOT ERR IN DECLINING TO GRANT A
REHEARING AS TO ALLEGED CONTINUING VIOLATIONS:

Paragraph 12 of Order No. R-5332 provided:

"(12) That all proceeds from production from
the subject well which are not disbursed for anv
reason shall be placed in escrow in Eddy County,
New Mexico, to be paid to the true owner thereof



upon demand and proof of ownership; that the

operator shall notify the Commission of the

name and address of said escrow agent within

90 days from the date of this order."

Under his Point II, Taylor contends that he learned of

"new continued violations'" of the above paragraph, after the
hearing on September 11, 1978 and before entry of Order R-5332-A
on October 17, 1978. This appears to be based on an alleged
failure of C & K to provide the depository bank with escrow
instructions for disbursement of funds on deposit, and in support
of the allegation of continuing violations he would have this
Court consider a letter written by himself dated September 20,
1978, directed to the American Bank of Carlsbad, with a note
to the Commission appended thereto dated September 25, and
on a letter from his counsel of record in this case, as attorney
for the bank, dated September 26, 1978. These letters were
not a part of the record in Case No. 6289 which resulted in the
issuance of Order No. R-5332-A. They cannot now be properly
considered by this Court in this proceeding, which is strictly
limited to a consideration of the record before the Commission.
Sec. 70-2-25 N.M.S.A., 1978 Comp., as amended by Chap. 113,

Sec. 1.B., Laws of 1979; Continental 0il Co. v. 0il Conservation

Commission, 70 N.M. 310, 373; P.2d 809 (1962): Rutter & Wilbanks

Corp. v. 0Oil Conservation Commission, 87 N.M. 286, 532 P.2d 582
(1975) .

The question of establishment of the escrow account as
required was presented to the Commission, (Tr. Sept. 11, 1978,
pp. 120-121, 178-179) and the Commission made a finding that
while C & K had been lax in complying with this and other pro-
visions of Order No. R-5332, this did not afford grounds for
removal of C & K as operator -- the relief Taylor originally
sought. (Finding (16), Order No. R-5332-A.) The Commission's

finding in this regard is supported by substantial evidence,



and its ruling was in the sound exercise of its discretion and
its authority under New Mexico Statutes. It should not now be
disturbed by this Court.

I1I.

PAYMENT OF ROYALTY INTERESTS

As in all compulsory pooling orders, Order No. R-5332 pro-
vided that any unsevered mineral interest subject to the pooling
order shall be considered a seven-eighths working interest and
a one-eighth royalty interest "for the purpose of allocating
costs and charges under the terms of this order'. (Paragraph (10),
Order R-5332). This conforms to the requirements of Sec. 70-
2-17 C, N.M.S.A., 1978 Comp. The order made no requirements as
to disbursement of this fund, which would have probably been
beyond the jurisdiction of the Commission.

The question raised here, in fact, does go to the jurisdic-
tion of the Commission. Admittedly, C & K is required to
account to royalty owners for their share of production, and
this requirement could be enforced in a proper action in the
Court. At the time of the hearing a full accounting of production
was presented (C & K Exhibits 7 and 8, Tr. Sept. 11, 1978,

Pp. 59-62). But the accounting was not broken down as to indi-
vidual interest owners.

The question revolves around the necessity, or lack of
necessity, for a signed division order. On this issue, Gilbert
Tompson, Manager of Production for C & K Petroleum, Inc., testi-
fied that all interest owners who had signed a division order,
had been paid for their proportionate share of production, and
that Taylor, too, would be paid immediately if he would likewise
sign a division order (Tr. Sept. 11, 1978, p. 116). He further
testified that his company uniformly required division orders,
and that he had attempted to work out a satisfactory order with

Taylor (id. p. 117-118).



There are serious doubts as to the Commission's jurisdiction
to direct payment of proceeds to interest owners. The Commission
has uniformly, and we submit properly, declined to pass on
questions of title as being bevond its jurisdiction, and more
properly vested in the courts. Yet Taylor would, in effect, ask
the Commission to direct payment of royalty proceeds based on
his title.

Taylor discounts the need for a division order in thié case,
alleging there is no dispute as to his title, but that is not
the entire problem. C & K, as producer, must sell the produc-
tion, and must have authority to do so. It must be remembered
there is no oil and gas lease involved, which would give C & K
the right to sell Taylor's gas. This is a normal provision in
0il and gas leases. In the absence of this provision a division
order is essential to protect the interests of C & K as operator.
It is also for the protection of Taylor, for in its absence,

C & K could well argue that it has sold none of Taylor's gas,
and his portion is still in the ground, a position we do not
take at this point.

In 4 Williams, Oil and Gas Law, Sec. 701, p. 645, the

text writer points out that a person charged with the respon-
sibility for making distribution of proceeds from production
could examine the title records and other instruments and make
distribution in accordance with his construction of their

provisions. But, he adds:

"Not infrequently, however, such instruments
affecting oil and gas rights contain ambiguities,
inconsistencies, or lacunae. The validity of cer-
tain claims may be in dispute. The interests of
unknown parties may be involved. Under such cir-
cumstances, how should distribution be made? The
person responsible for the distribution could
be expected under such circumstances to seek a
means of protecting himself against liability in
the event of an improper distribution. And even
though the person making distribution is unaware of
any such ambiguity, dispute, or other difficulty,
he could be expected to seek protection in the
event of some future claim that payment had been
made improperly."



"There is, then, an obvious need for protection
of the distributor of such fund against liability
for improper payment. To meet this need, instru-
ments known as division orders and transfer orders
are employed."

The writer than states a purchaser would look to the lease
to determine whether the lessee could sell lessor's royalty
0oil (or gas). But here there is no lease to look to, and the
pooling order is properly silent on this question.

Hence C & K's requirement for a signed division order is
fully justified. The section of Williams, cited by Taylor,
Sec. 704.8, when read in full reaches a different conclusion
than that for which it was cited. The remaining language of
the section reads:

m

# % % Purchasers prefer not to rely on such
authority; they seek to obtain a division
order providing that in the event of a title
dispute or failure of the parties to satisfy
the purchaser of their title, the purchaser
may withhold the proceeds until a suitable
indemnity bond is furnished the purchaser."

The case cited by Williams in support of the above, Wolfe

v, Texas Co., 83 F.2d 425 (CA 10, 1936), cert. denied,

299 U.S. 553 (1936), holds that a lessee had authority to
dispose of royalty production and withhold payment pending fur-
nishing of an abstract showing merchantable title in the lessor

and until a division order has been executed and delivered by

the lessor. Although there is no lease involved here, Taylor
is in the position of a lessor insofar as his royalty and frac-
tional working interest created by the 0il Conservation Commission's
order 1s concerned.

Whether Taylor signed a division order, or not, and whether
the escrowed royalty funds should now be paid in the absence of
a division order, we feel was beyond the jurisdiction of the
Commission, and is not now properly before the Court, which now

can only review the action of the Commission in entering Order



No. R-5332-A. Certainly the Court cannot now consider matters
subsequent to the entry of the order appealed from, on the

basis of authority already cited here and in our brief-in-chief.

IV.

THERE IS NO MANDATORY DUTY OF THE COMMISSION TO
ASSESS PENALTIES FOR VIOLATION OF ITS ORDERS:

Under Point IV, Taylor argues that under the provisions of
Secs. 70-2-28, 70-2-20, 70-2-29 and 70-2-31, there is a manda-
tory duty on the part of the Commission to bring suit for impo-
sition of penalties against C & K Petroleum, Inc., for
alleged violations of Commission Order No. R-5332.

Under Section 70-2-28, the Commission or division, 1is
directed to bring a suit against any person who '"is violating,
or threatening to violate, any statute of this state with respect
to the conservation of o0il or gas, or both, or any provision
of this act, or any rule, regulation or order made thereunder¥ * *"
through the attorney general. Under the provisions of Section
70-2-20, a fine of not more than $1,000.00 is to be imposed,
upon conviction, for each violation.

If, as contended by Taylor, these provisions are mandatory,
which we do not admit, his remedy is in mandamus, and not in
an appeal from the order of the Commission. Such appeals are
limited in scope, as we have already shown in our brief-in-chief,
and the issue of assessment of a penalty is not properly before
this Court.

Taylor's Point IV states that the Commission erred in failing
to assess the penalty called for, but there is no authority in
the Commission to assess penalty. It can only bring an action
in the district court, through the attorney general, as provided

by Sec. 70-2-31, N.M.S.A., 1978.



Throughout the hearing in this case, Taylor alleged numerous
violations of various rules of the Commission, and of Order No.
R-5332. The record is replete with these allegations. They
are so numerous that it would be difficult to cite the Court to
the record, but they will principally be found in the major
portion of the transcript of the hearing on August 9, 1978.

Based on this the Commission was fully aware of Taylor's
allegations, but apparently did not consider them well enough
founded to bring any action against C & K, or to remove C & K
as operator of the well involved. This is reflected by Commission
Findings Nos. (15) and (16) of Order R-5332-A.

Administrative determinations are enforceable only in the

manner provided by statute. Am. Jur. 2d Adm. Law, Sec. 507.

These statutes have been sufficiently set out in Tavlor's

brief, and in none of them does it give a private citizen the

right to force action by the Commission for assessment of penalties
or other punitive action. If such a remedy exists it is, as we
have said, by mandamus, and not by appeal from a Commission order.
Nor can this Court now seek to force action by remanding the case
to the Commission with directions. It must act within the bounds
of the statute conferring its jurisdiction to review. State v.

Carmody, 53 N.M. 367, 208 P.2d 1073 (1949); New Mexico Electric
Service Co. v. Lea County Electric Cooperative, 76 N.M. 434 at

444 415 P.2d 434 (1966).
The Commission did not, as alleged, err in failing to assess

the penalty called for in Section 70-2-31 B.

V.
OTHER MATTERS:

In his Petition for Rehearing before the Commisison, and
the Petition for review filed in this Court, Taylor raised other
matters which have neither been set out or argued in his brief

filed in this case.



Since the case has been submitted on briefs with the
agreement of counsel, at the request of counsel for Taylor,
we assume that matters not presented in his brief are abandoned,

and we do not attempt to answer them here.

COMMISSION ARGUMENTS:

We, of course, have no way of knowing what arguments will
be presented by the 0il Conservation Commission in this appeal,
however there is one issue we feel may be necessary to address --
the issue of continuing jurisdiction of the Commission over its
orders.

As we discussed in our brief-in-chief, the Commission in its
Order No. R-5332-A made explicit findings that neither the
question of waste or the protection of correlative rights was
involved. On the basis of these findings we argue that the
Commission had no jurisdiction to enter its Order No. R-5332-A.

It may be argued, however, that the necessary findings of
waste and the protection of correlative rights will be found
in Commission Order No. R-5332, and that in some ways with
continuing jurisdiction of some sort vested in the Commission,
these findings lend support to the later order.

This is an untenable position. In Sims v. Mechem, 72 N.M. 186,

382 P.2d 183 (1963), while the Court did not directly address
this issue, the issue involved the recision of a prior order and
enactment of a new order extablishing two separate proration units.
In holding the order invalid because of a failure to find waste
was occurring, would occur, or would be presented, the Court
said (P. 189):
"But the statutory authority of the Commission
to pool property or to modify existing agreements
relating to production within a pool under either
of these sub-sections must be predicated on the
prevention of waste'.
It may be argued that since Order No. R-5332-A reaffirmed

Order R-5332 in all respects execpt as modified, no further

finding as to the prevention of waste or the protection of

-10-



correlative rights is necessary. But any action of the com-
mission must be founded upon one or both of these statutory

requirements. Continental 0il Co. v. 0il Conservation Commission,

supra.
Under the provisions of Section 70-2-25, N.M.S.A. 1978 Comp,

Order No. R-5332 was final and conclusive. The time for any
appeal had expired, and C & K, as shown by the record in this
case, had acted pursuant to the provisions of the order. 1t was
entered November 30, 1976, but it was not until June of 1978
that Taylor sought a review of the actions under the order,

and its modification.

Certainly the Commission is not without authority to review
and modify its prior orders, and we do not contend this authority
is lacking. But it must act within the privisions of the
statutes vesting it with authority to act in the first instance or it
is without jurisdiction. A finding of the jurisdictional facts
in the prior order cannot be relied upon to support an order

modifying the prior order. Sims v. Mechem, supra; Continental

Oil Company v. 0il Conservation Commission, supra; Grace v. 0il

Conservation Commission, 87 N.M. 205, 531 P.2d 939 (1975).

Respectfully submitted,

Ao, Hellald

EEE%n Kellahin, for

KELLAHIN AND KELLAHIN

P. O. Box 1769

Santa Fe, New Mexico 87501
ATTORNEYS FOR C & K PETROLEUM, INC.

CERTIFICATE

I hereby certify that a true copy of the foregoing brief

was mailed to opposing counsel of record this 27th day of

%é%%%ﬂ%gITgh{ELEL£“4£“;

July 1979.
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for an agent's license to conduct
an insurance business in  New
Mexico. If, however, one or more
of the partners reside within the
state then it is our belief, and you
are so advised, that such a part-
nership meets all the residence
requirements found in § 58-5-22.1
supra. In reaching such a con-
clusion, this office can only ana-
logize to those cases in which for
venue purposes, the residence of
one or more of the partners of a
partnership was held to be the
residence of the partnership. See
MacKenzie v. Climax Industries,
supra, wherein are cited numerous
authorities to this effect. This
analogy must be made in view of
the apparent absence of any court
decision on this precise question.
However, we feel the analogy
made is a proper one. A contrary
holding would in some instances
lead to a rediculous result. For
cxample, it would make it impos-
sible for a partnership whose
membership did not all reside
within the same state to ever
acquire a residence. In the opin-
ion of this office, such is not and
cannot be the law.

Attorney General Opinion
No. 58-200

September 30, 1958
OPINION
OF
FRED M. STANDLEY
Attorney General

By: Joe! B. Burr, Jr.
Assistant Attorney General

To: Stephen W. Bowen, President
Board of Commissioners of
the State Bar of
New Mexico
Tucumcari, New Mexico

QUESTION:

Does appearance by a layman,
or an attorney in a represen-
tative capacity as an advocate
in hearings before any com-
missioner, hearing officer, re-
feree, board, body, committee
or commission of the State of
New Mexico constitute the

practice of law and require
altorneys so engaged o pe
v nsed in New Mexico or
0 ' Ywise associated with re-
1. nt counsel?

CONCLUSION:
Yes.
ANALYSIS:

The pertinent statutory provi.
sions of this State in referer?ce :o
the practice of law are Secs. 18-].
8, 18-1-26, and 18-1-27 of the New
Mexico Statutes Annotated, 1953
Comp., and 1957 Pocket Supple-
ment.

Sec. 18-1-8, supra., creates g
Board of Bar Examiners to pass
upon the qualifications of appli-
cants before thev are admitted to
practice law in the State.

Sec. 18-1-26, supra, prohibitg
the practice of law in this State
by any person unless he shall
have first obtained either a tem-
porary license, a certificate of
admission. or associated himself
with local counsel. This section
provides in part as follows:

“No person shall practice law
in any of the courts of this
state, except courts of justice
of the peace, nor shall any
person commence, conduct or
defend any action or proceed-
ing in any of said courts un-
less he be an actual and bona
fide resident of the State of
New Mexico, and unless he
shall have first obtained s
temporary license as herein
provided, or shall have been
granted a certificate of ad-
mission to the bar under the
provisions of this chapter. No
person not licensed as provid-
ed herein shall advertise or
display any matier or writing
whereby the impression may
be gained that he is an attor-
ney or counselor at law, or
hold himself out as an attor-
ney or counselor at law, and
all persons violating the pro-
visions hereof shall be deemed
guilty of contempt of the
court wherein such violation

EXHIBIT 2
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. cccurred. as well as of the

corporation when the giving

Supreme Court of the ztate; of such advice or rendition of

. Provided, however, that no- siuch service requires the use
R thing in this act shall be con- of any degree cf legal know-

strued to prohibit persons re-
siding beyond the limits of
this state. otherwise qualified.
from assisting resident coun-
sel in commencing, conduct-
ing or otherwise participating
in any action or proceeding:

exwr

And lastly, Section 18-1-27, supra,
likewise prohibits the practiie of
law without a valid license and
provides for a penalty for the
violation theredf. This section
provides:

“If any person shall, without
having become dulv licensed
to practice, or whose licenses
to practice shall have expired
either by disbarment, failure
to pay his license fee, or
otherwise. practice or assume
to act or hold himself out to
the public as a person quali-
fied to practice or carry on
the calling of a lawyer, he

ledge or skill.”

In Barr v. Cardell, 173 Iowa 18.
155 N.W. 312 1915, the Couwrt
sald:

“We are of the opinion that
the pracrice of law was not
confined to practice in the
courts of this state. but was
of larger scope, including the
preparation of pleadings and
other papers incident 10 any
action or special proceeding in
anyv court or cther judicial
body, conveyancing, the pre-
paration of all legal instru-
ments of all kinds whereby a
legal right is secured, the ren-
dering of opinions as to the
validity or invalidity of the
title to real or personal pro-
perty, the giving of any legal
advice. and any action taken
for others in any matter con-
nected with the law.”

803

shall be guilty of any offense The following is the concise
under this act '18-1-2 to 18-1- definition given by the Supreme
8. 18-1-24, 18-1-25, 18-1-27), Court of the United States as
and on conviction thereof be quoted by the South Carolina
fined not to exceed five hun- Supreme Court in State v. Wells,
dred dollars (3500, or be im- 131 SC. 468. 5 S.E. 2d 181 (1939):
prisoned, for a period not to
exceed six (6) months or “Persons acting professionally
both.” in legal formalities, negotia-
tions or proceedings by the
Thus. we note that there is no warrants or authority of their
statutory provision in New Mexico clients may be regarded as
defining what constitutes the attorneys at law within the
“practice of law’. Nor to our meanine of that desivnation
knowledge, has the term been de- as employed in this country.”
fined by the Supreme Court of ,
this State. However, the reports In determining what is the

are replete with cases in other DPractice of law, the courts have
jurisdictions in which the courts consistently said that it is the
have been called upon to define character of the acts performed
the term. and not the place where they are
done that is decisive. Or phrased

In People v. People’'s Stock in a different manner, it is the
Yards State Bank, 344 IU. 462, character of the services rendered

176 N.E. 901 (1931, it is said. and not the denomination of the
tribunal before whom they are

“Practicing as an attorney or rendered which controls in de-
counselor at law, according to termining whether such services
the laws and customs of our constitute the practice of law.
courts. is the giving of advice State ex rel. Daniel v, Wells, 19t
or rendition of any sort of S.C. 468, 5 S.E. 2d 181 1939
service by any person, firm or People ex rel. Chiciago Bar As-

o
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sociation v. Goodman 366 Iii
346, 8 NE. 2d 941 (1937). Cert.
Den. 302 U.S. 728; Stock v. P. G.
Garage, Inc., 7 N.J. 118, 30 A. 2d
545 (1851); State ex rel. Johnson,
Atty. Gen. v. Childe, 147 Neb. 527,
23 N.W. 2d 720 (1946). Gardner
v. Conway, 234 Minn. 468, 48, NNW.
2d 788 11951); Carey v. Thieme,
2 N.J. Super. 458, 64 A. 2d 394
(1949).

In disposing of the question in
the case of Shortz v. Farrell, 327
Pa. 81, 193 A. 20, 21 (1937, the
Court said:

“In considering the scope of
the practice of law mere no-
menclature is unimportant, as
for example, whether or not
the tribunal is called a ‘court,’
or the controversy ‘litigation’.
where the application of legal
knowledge and technique is
required, the activity consti-
tutes such practice even if
conducted before a so-called
administrative becard or com-
mission. It is the character of
the act, and not the place
where it is performed, which
is the decisive factor.”

If this is the true test then, and
we agree that it is, let us proceed
to analyze the nature of the
advocacy utilized by an attorney
in conducting hearings before an
administrative board or commis-
sion. It appears to take place in
what may be called adversary
administrative proceedings, and
in the processing of claims by and
against the state, as a more in-
formal type of adversary pro-
ceeding.

In the constitutional sense, ad-
versary administrative proceed-
ings are the substantial equivalent
of judicial proceedings. The same
issues of law and argument carry
over from an administrative
proceeding on judicial review
of the agency's determination.
Moreover, the Supreme Court of
the United States has held that
administrative proceedings are
subject to the constitutional re-
quirements cf procedural due pro-
cess. that they are quasi-judicial
in character, and are required to

fit the cherished judicial tradition
embodying the basic concepts of
fair play. Morgan v. United States,
304 US. 1, 11938).

A study of the rules of practice
adopted by various administrative
bodies in this State reveals that
the same basic system of mechan-
ics is utilized as is found in
judicial litigation. Choices must
be made between causes of action
and the drafting of pleadings. The
conduct of a hearing bhefore an
administrative tribunal and the
conduct of a trial in a purely
judicial proceedings are for all
practical purposes, the same. For
example, in order to prove ques-
tions of fact in an administrative
proceeding., witnesses must be
gualified, examined and cross-
examined, questions must be asked
which, to some extent at least,
must fit the rules of evidence.
Documents must be proved and
introduced into evidence as ex-
hibits. Statutes and judicial deci-
sions must many times be in-
terpreted. Briefs are written and
questions of law argued. Decisions
are made which are based on
findings of fact and conclusions
of law. In addition, some statutes
or rules of practice provide that
the rules of evidence in certain
administrative proceedings will, as
far as applicable, be the same as
the rules of procedure generally
followed by the district courts.
And it is not insignificant to note
that language utilized in both
administrative proceedings and
judicial litigation are distinctly
similar. Such terms as ‘“‘com-
plaints™, “answers”,  ‘“replies”,
“motions”, ‘“depositions”, “subpoe-
nas”, “evidence”, “offers of proof”,
“judicial” or ‘“official notice”,
“briefs” ‘‘oral argument”, and
“findings of fact” are used in
both proceedings.

Thus. if it is the character of
of the acts performed that is to
govern us in determining what is
the practice of law, the conclusion
is inescapable thaf if a layvman.
Or an attorney appears in a re-
presentative capacity as an ad-
vocate in  hearings befaore any
Commissioner. hearing officer, re-
feree. board., body, committee or

[SN
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nassion of Thie .zu‘;:(*
awhich  consic
quc\uoh mm' : legal principies
and weighs fncts under legal rules,
and in thav representative capa-
ciy files pueadines, nualifiex,
sxamines and cross-examines wit-
nesses, proves and introduces ex-
hibits into evidence or performs
any of <he nther duries normally
aseoriated with an atrorrey re-
Jquiting  speclalized and
~kul osuch lavmuan or i
practicinz law wirhin
of the Larnl as 1o is used

Ax was indicared eariler
op'f“ovl olir Supreme Court
never been called upon to decide
rms question. However., we gare
ceortainly not withous authority ‘n
our pos:ticn. In  State ex rel
Duaniel, Atty. Gen., et al. v. Wells,
supra. the Supreme Court of
Soutnh Carchna was called upon
to determine whether an appear-
ance by an nsurance adiuster as
A paid representative of an insuar-
ance company before a single
comnussicner in hearings before
the South Carnlina Industral
Comumission. itured the pr
tice of law.
that it d:d
visicn wnicn prohivited
tice of law in any cou”
state by any person drless ad-
mizted and sworn o an oas oan oart-
torney.

The Cour "P'»'im\‘é‘(‘ aurhorities
rom other isdictions wnd corn-
cluded thut thwe c\,“(\ct. Lest to be
applied in derernunineg what con-
stitutes the- pro tiee of law, i3 to
lock at the chuoae er of tihe acts
pertormed ana e the place where
thev gqre done. In view of the test
adopred, fhv Coury carefully ana-
Iyzed the procedure followed at
such heann,, 1. found among
other things that at such a hear-
ing, the Commissioner ascertained
"'i'u ed issues of law or fact,
swore witniesses, and ook testi-
mony. Witnesses were  examined
I cross-examined. The com-
oner wus enipowersd to make
ii'»\'zv'c;s based upon the evidence,
‘) ,‘L}~ o --\y1>‘” i

and con-
yoete reeord
and ay-

CHI\’)Y < 0F
Vad ma

ved parties given a o
appral. Commenting  1pon th S
the Court saul +* uop.

Lxaminalion and oross
unation  of o witness
quire a xnowliesdoe of 'mw:
cy and materinlity. Such
amination 18 conducted in
much the same manner as
that of the Circuit Court. Im-
proper or irrelevant  resti-
mony mist be objected to, or
utherwise it may be conside
rd. Rice v. Brandon Corpou
tion. 190 S.C. 229, 2 SE. 2d
740 While findings of fact
will be upheld by the Court if
there is  any  evidence on
whleh it can rest, it must be
founded on evidence and con-
no% rest on swrmise, C\L’M?—
ture or speculation. Rudd v,
Torest Finishing Compnny.,
185 S.C. 188, 200 S E 727 De-
Dositions are taken ander ¢
codiie of  the Circuin
Coart. The varicus decisions
of this Court sinece this leg
aton was enacted illusira
ticultr ind complicated
questions wiich arise in the
constniction of the Acr and
ita applicanon. Facts must be
weoned by the commissioner
n the lioht o Teaal principles.
The Hearing  commissioner
mak: rotw only findings of
fact, but states his conclu-
stons of law.”
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The Cour: then hbeld that such
hirarines ntially of a
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It should be noted ‘h»
South Carolina starure probibit-
ing the practice of law wifhioul u
license is extremely similar o our
New  Mexico stat:iate compited as
Section 18-1-26, supra. in that in
poth statutes, the word “eowrd” 1s
used in the prohibition. In dis-
nosing of the guestion, the Sourh
Carsiina Supreme  Court quorw:
with appreval the following la
oiase from The Pennsylvania cus
of Shortz o Farrell, supr .
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“In considering the scope of
the practice of law mere no-
menclature is unimportant, as
for e¢xample, whether or not
the tribunal is called ‘court’
or the controversy ‘litiga-
ion'."”
The real guestion to be resolved
according to the South Carolina
Court is whether the duties per-
formed require the application of
legal knowledge or technique; that
it is the character of the acts
performed and not the place
where they are performed which
is the decisive factor.

In the Pennsylvania case from
which the quoted language above
is taken, the Court held that an
appearance by an adjuster in ad-
ministrative hearings held under
the Pennsylvania Workman'’s
Compensation Act, in which he
examined and  cross-examined
witnesses, constituted the practice
of law.

The Supreme Court of Ilinois
in the case of People ex rel
Chicago Bar Association v. Good-
man, supra, upon similar facts,
reached the same conclusion. In
discussing what acts constituted
the practice of law, the Court
said:

“It is immaterial whether the
acts which constitute the prac-
tice of law are done in an
office. before a court, or be-
fore an administrative body.
The character of the act done.
and not the place where it is
committed, is the factor
which is decisive of whether it
constitutes the practice of
law.”

Petition for Writ of Certiorari in
the above case was denied by the
United States Supreme Court in
302 U.S. 728.

The Supreme Court of Ohio is
likewise in accord with the posi-
tion we have taken on this ques-
tion. See Goodman v. Beall, 130
Ohio St. 427. 200 N.E. 470 (1936).

In the case of Stack v. P. G.
Garage, Inc., supra. the plaintiff

Stack. a licensed relator appeared
in a representative capacity be-
fore the Hudson County Tax
Board. The New Jersey Supreme
Court in holding that Stack's ac-
tions constituted the practice of
law quoted with approval the
following conclusion reached in
the case of Tumulty v. Rosen-
blum, 134 N.J.L. 514, 48 A. 2d 850
(Sup. Ct. 1946y

‘The practice of law is npot
confined to the conduct of
litigation in courts of record.
Apart from such, it consists,
cenerally, in the rendition of
legal service to another, or
legal advice and counsel as to
his rights and obligations un-
der the law ... calling for...a
fee or stipend, i.e., that which
an attorney as such is au-
thorized to do; and the exer-
cise of such professional skill
certainly includes the pursuit,
as an advocate for another,
of a legal remedy within the
jurisdiction of a quasi-judicial
tribunal. Such is the concept
of R.S. 2: 111-1, NJS.A.
classifying 8s a misdemeanor
the practice of law by an un-
licensed person.”

The Nebraska case of State ex
rel. Johnson, Atty. Gen. v. Childe,
supra, arose out of the appearance
of one Childe before the Nebraska
State Railway Commission in s
proceeding entitled:

“In the Matter of the Applica-
tion of the Central States
Motor Carriers’ Association
for authority to Establish
Commodity Rates on Building
and Fencing materials.”

The conclusion reached by the
Court is quoted below:

“We conclude that in the pro-
ceeding before the commission
involved herein and the part
taken by the defendant in his
conduct thereof, there was
involved a need of legal train-
ing. knowledge, and skill and
constituted the practice of
law. It was particularly re-
guired in the drafting of the
petition. in the interpretation
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nf the legisiative powers with
which the commission  wad
clothed., in determining e
power of the commussion to
make the order, in the making
of a record in contemplation
of a judicial review, in esta-
blishing the legal qualifica-
rions of withiesses to testify
and the technical proffer of
restimony  in conformity  to
lezal stanc s In perform-
ing such services, and others
noted in this opinion. m a
representative capacity with-
out license to engage in the
practice of law, the defendant
engaged in the illegal practice
of law within the meaning of
+he rules announced in the
former opinion in this case.
State ex rel. Johnson v. Childe.
123 Neb. 91, 295 N W, 381."

But for the sake of brevity,
many more cases could be cited in
support of our positicn in this
muatier However, we {eel the cases
we have discussed are sufficient
to point out the correctness of the
conclusions we have reached

I view of this conclusion. nne
firther questioll merits discrssion

“al thig time. Tnasmuch as theve 13

no prohibition under our law
againdt an individual representing
htmself. and. in the case of a
corparation, it is t
i3 agppearance be made throucth
employees or representatives, it
might be contended that an em-
ployee of a corporation was nos
acting for a client. but for his
own employer. Similar contentions
were made in State v. Wells, supra,
Clark v. Austin, 340 Mo. 467, 101
SW. 2d 977. 982 «1937): Shortz,
et al. v. Farrell, supra, and Mullin-
Johnson Company v. 'Penn. Mu-
tual Life Insurance Company, 9 F.
Supp. 175 11934,

In Clurk v. Austin, supra. the
Court disposed of the conten:ion
as follows:

“The law recognizes the: right
of natural persons to act for
“hemselves in tneir own af-
fairs, althoush the acts per-
formed by them. if performed
for others, wouLd con-

stitlite the practice of law. A
natural person may  present
his own cise i court or elee-
where, although he is not a
licenzed lawyver. A corporation
is not 1 natural person. It is
an artificial entity created by
law. Being an artificial entity
it cannot appear or act, in
person. It must act in all its
affairs through agents or re-
presentatives. In legal mat-
ters. it must act. if at all
fhrough licensed attorneys.

EEE R

If a corporation could appeuar
in court through a layman
upon the theory that it was
appearing for itself, it could
employ any person. not learn-
ed in the law, to represent it
in any or all judicial pro-
ceedings.”

The Court also quofed with ap-
proval the following from Mullin-
Johnson Company v. Penn Mutual
Life Insurance Company, supra:

“Since a corporation cannot
practice law, and can only act
through the azency of natural
persons, it follows that 4 can
appear 11 cowrt on its own be-
haif oniv throueh a licensed
attorney. It cannot appear by
an officer of the corporation
who is not an attorney, and
may not even file a complaing
except by an attorney, whose
authority to appear is pre-
sumed; in other words, a cor-
porition  cannot appear in
propria personi.’’

We are further of the opinion
thay the power granted to various
administrarive agencies !o pro-
mulgate rules and regulations
does not contemplate the power 0
permit laymen and lawyers who
are not licensed vo practice law in
this State to perform functio :
connecticn with the admin a-
tion of the wvarious acts which
constitute the oractice of law.
State v, Wells, supra. State v,
Childe, supra, Goodman v. Beall,
supra.

By wuv of conelusien, it is the

g
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opinion of this office that a lay-
Man_or an attorney who appears
in a representative capacity as an
advocate in hearings before any
commissioner, hearing officer. re-
feree. board. body, committee or
commission of the State of New
Mexico  which  considers legal
guestions, applies legal principles
and weighs facts under legal rules,
and in that representative capa-
tity files pleadings. gualifies. ex-
amines and cross-examines wit-
nesses, proves and introduces ex-
hibits into evidence, or performs
any of the other duties normally
associated with attorneys requir-
ing specialized training and skill,
is engaging in the practice of law
which is expressly prohibited
without a license under the pro-
visions of Section 18-1-26 and
18-1-27. supra. It therefore follows
that under the provisions of Sec-
fion 18-1-26, supra, all foreign
licensed attorneys must associate
théniselves with resident counsel
betore “commencing, conducting,
or otherwise participating in any
such proceeding.

The law in this regard is neither
unusual nor oppressive. Doctors of
medicine, dentists, pharmacists,
barbers. hair-dressers, and others
who engage in professions or skill-
ed trades, must show required pre-
paration and fitness for their
work, take examinations and pro-
cure licenses to practice. As the
Court pointed out in State v.
Wells, supra, a dual trust is im-
posed on licensed attorneys; they
must act with all good fidelity to
the cowrts and to their clients,
and they are bound by canons of
ethics which have been the
growth of long experience and
which are enforced by the Courts.
Or as was said by Judge Matson
in Gardner v. Conway, 234 Minn.
468, 48 N.W. 2d 788, 795;

“The law practice franchise
or privilege is based upon the
threefold requirements of a-
bility, character and respons-
ible supervision.” (Court’s
Emphasis’.

Attorney General Opinion
No. 58-201

September 30, 1958
OFINION
OF
FRED M. STANDLEY
Attorney General

By: Robert F. Pyatt
Assistant Attorney General

To: Honorable Dan Sosa, Jr.
District Attorney
Third Judicial District
Las Cruces, New Mexico

QUESTIONS:

“¢1r May a teacher retired
under the previous act and
occupying emeritus status un-
der such former act but re-
turned to active employvment
after the effective date of the
1957 Act in any way become
eligible, by contribution. ‘buv-
ing in,' earned credit service,
or otherwise, to participate,
after being returned to retire-
ment status. to the increased
benefits of the 1957 Act?

(2) Does the fact that upon
return to active employment
deductions or contributions
were made from the teacher's
pay establish any rights to-
wards participation for bene-
fits under the new Act? I
not, would she not be entitled
to refund of such contribu-
tions? And further would
there be any advantage or
necessity for the continued
contributions thereunder?

(. - Would the signing of &8
walver agreement by such
teacher providing that upon
the conclusion of the re-
emplovment period specified
such teacher shall be rein-
stated to prior retirement
status with the same benefits
the individual was receiving
prior to such re-employment
effect any exemption or wal-
ver to such Dbenefits that
might otherwise have been re-
ceived under the new act?

(4) If so, does the school
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KELLAIIN and KELLAHIN
Attorneys at Law

Jason Kellahin 500 Don Gaspar Avenue

W. Thomas Kellahin Post Ofhice Box 1769 Telenh 082.4285
P Santa Fe, New Mexico 87501 ¢ephone )
Karen Aubrey Area Code 505

July 16, 1979

Honorable John B. Walker

District Judge, Fifth Judicial District
P. 0. Box 1626

Carlsbad, New Mexico 88220

Re: C & K Petroleum, Inc., v. New
Mexico Energy and Minerals
Department, et al., Eddy County
Cause Nos. CV-78-415 and
CV-78-417 (Consolidated)

Dear Judge Walker:

Enclosed for your consideration in connection with
the above consolidated cases is the brief of C & K Petro-
leum, Inc., in support of its Petition for Review of the
order of the New Mexico 0il Conservation Commission,
Energy and Minerals Department.

The original of this brief has been forwarded to
Mrs. Frances M. Wilcox, Clerk of the District Court,

for filing.
Sincerely,
SM&\ il
Jason Kellahin
encl.

cc: W. T. Martin, Jr., Esquire
Earnest Padilla, Esquire =
Mr. Gilbert C. Tompson
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BRIEF OF C & K PETROLEUM, INC.,

IN SUPPORT OF ITS PETITION FOR REVIEW

Submitted by:

Jason Kellahin

Kellahin & Kellahin

P. 0. Box 1769

Santa Fe, New Mexico 87501
Phone (505) 982-4285

Attorney for Petitioner
C & K Petroleum, Inc.
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STATE OF NEW MEXICO COUNTY OF EDDY

IN THE DISTRICT COURT

C & K PETROLEUM, INC.,
A CORPORATION,

Petitioner
vsS.
NEW MEXICO ENERGY AND MINERALS No. CV-78-415
DEPARTMENT, OIL CONSERVATION No. CV-78-417
DIVISION, AND BILL TAYLOR, (Consolidated)
Respondents,
and

IN THE MATTER OF THE APPLICATION
OF BILL TAYLOR FOR ENFORCEMENT
AND AMENDMENT OF ORDER NO. R-5332,
EDDY COUNTY, NEW MEXICO, OIL
CONSERVATION COMMISSION CASE

NO. 6289

BRIEF OF C & K PETROLEUM, INC., IN
SUPPORT OF ITS PETITION FOR REVIEW

COMES NOW C & K Petroleum, Inc., Petitioner in Cause
No. CV-78-415, and submits this memorandum brief in support of its
Petition for Review of the Order of the 0il Conservation Commission,

New Mexico Energy and Minerals Department, in its Case No. 6289,

Order No. R-5332-A:

STATEMENT OF FACTS

The statement of facts contained in the Petition for Review,
filed by C & K Petroleum, Inc. (C & K), to the extent necessary
for an understanding of this appeal, may be summarized as follows:

On November 30, 1976, the New Mexico 0il Conservation Commission,
on the application of C & K, entered Order No. R-5332, which pooled
all of the mineral interests in the Wolfcamp and Pennsylvanian
formations underlying the N% of Section 13, Township 22 South,

Range 26 East, in the South Carlsbad Field, Eddy County, New

Mexico. A copy of this Order is attached to the Petition, but for



convenience, a copy is also attached to this Brief as Exhibit "A".
The Order designated C & K as operator of the pooled unit, and
the well to be drilled on the pooled unit. Paragraph (3)
required the operator to furnish the Commission and each known
working interest owner in the unit an itemized schedule of esti-
mated well costs (an AFE). Paragraph (4) provided that within
30 days after receipt of the schedule of estimated well costs,
any non-consenting owner could pay his share and avoid a risk
factor for the drilling of the well. Paragraph (7) authorized
the operator to withhold from production the pro rata share of
reasonable well costs (7)(A) and a risk factor of 1207 of the
pro rata share of reasonable well costs, attributable to the
interest of any non-consenting owner (7)(B). The Order is in a stan-
dard form normally used by the 0il Conservation Commission, now the
0il Conservation Division of the New Mexico Energy and Minerals
Department.
Application was filed by Bill Taylor, one of the interest
owners in the acreage in the pooled unit, for an amendment of
Order R-5332, and for removal of C & K as operator of the
Carlsbad "13" Well No. 1, that had been located on the pooled
unit. Hearing on this application was held on August 9,
August 23, and September 11, 1978; and on October 17, 1978, the
0il Conservation Commission entered its Order No. R-5332-A,
which is the Order from which these appeals have been taken.
Order R-5332-A denied Bill Taylor's application for
removal of C & K as operator of the Carlsbad "13" Well No. 1,
and provided that all provisions of Order No. R-5332 not in con-
flict with Order No. R-5332-A shall remain in full force and effect.
The only change in R-5332 that was made by R-5332-A is found

in paragraph (2) of the Order, which granted Bill Taylor 30 days



from the effective date of the Order to pay his share of the
actual well costs of $551,903.87 to C & K in lieu of paying his
share out of production, and if he should pav this share, he
would no longer be subject to the risk factor of 120% provided
by paragraph (7) (B) of Order No. R-5332. It is as to this pro-
vision that C & K seeks reversal of the 0il Conservation
Commission in this appeal.

C & K Petroleum, Inc., and Bill Taylor, both filed timely
applications for rehearing before the Commission, as provided by
Section 70-2-25, New Mexico Statutes Annotated, 1978 Comp.
(formerly Section 65-3-22, New Mexico Statutes Annotated,

1953 Comp.). In its application for rehearing, C & K contended
that this provision of the Division's Order No. R-5332-A is
unlawful, unreasonable, arbitrary, ambiguous and capricious

for a number of reasons, fully stated in the application, and in
the Petition for Review.

When the Commission failed to act on the application for
rehearing within ten days, C & K filed this appeal to the
District Court of the Fifth Judicial District for Eddy County,
the county in which the land involved in the Commission's hearing

is located, as provided by Section 70-2-25 N.M.S.A., 1978 Comp.

ORDER NO. R-5332-A IS UNLAWFUL AND IN

EXCESS OF THE AUTHORITY OF THE COMMISSION.

In entering its Order No. R-5332-A the Commission made two
findings that are fatal to its validity. Being important to
this appeal, they merit setting out in full here:

"(13) That no evidence was presented showing that
C & K has failed to afford Taylor or other
interest owners in the unit the opportunity
to recover their just and fair share of the
gas from the Carlsbad "13" Well No. 1, and
there is no evidence that correlative rights
have been impaired. (emphasis supplied)

-3-



(14) That no evidence was presented showing that
C & K has caused waste by its operaiton of
the well.” (emphasis supplied)

The 0il Conservation Commission is a creature of statute,
and as such, has only such authority as is given to it by law,

Vermejo Club v. French, 43 N.M. 45, 85 P.2d 90 (1939), and

such powers as may be fairly implied therefrom. Brininstool v.

New Mexico State Board of Education, 81 N.M. 319, 466 P.2d 885

(1970). We really have to look no further than the cases
involving the 0Oil Conservation Commission for a clear discussion
of the limitation on the Commission's powers. We will discuss
these later.

The powers and duties of the Commission, in general terms,
are set out in Section 70-2-6 N.M.S.A, 1978 Comp. This vests in
the Commission jurisdiction and authority over all matters relating
to the conservation of oil and gas, and prevention of the waste
of potash, and gives it jurisdiction over all persons and things
necessary or proper to enforce the 0il conservation statutes.
Section 70-2-12 further refines the powers of the Commission over
the filing of reports, control over drilling operations and
production of wells.

In Section 70-2-11, N.M.S5.A., 1978 Comp., the powers of the
Commission and its duty to prevent waste, and to protect corre-
lative rights are set out. Additional powers, not material to
this case, are granted by Section 70-2-12.

The real basis of the Commission's authority is found in
Section 70-2-11, formerly Section 65-3-10, N.M.S.A., 1953 Comp.

In Continental 0il Co. v. 0il Conservation Commission,

70 N.M. 310, 373 P2d 809 (1962), the Commission entered an Order
changing the formula for the proration of gas in one of the
Southeastern New Mexico gas pools. Holding the Commission was

without jurisdiction to enter the Order, the Court pointed out that:



"The 0il Conservation Commission is a creature
of statute, espressly defined, limited and empowered
by the laws creating it. The commission has juris-
diction over matters related to the conservation of oil
and gas in New Mexico, but the basis of its powers is
bounded on the duty to prevent waste and to protect
correlative rights. See Sec. 65-3-10, supra. Actually,
the prevention of waste is the paramount power, inasmuch
as this term is an integral part of the definition of
correlative rights.” (emphasis supplied)

In Sims v. Mechem, 72 N.M. 186, 382 P.2d 183 (1963), a

compulsory pooling order, such as the initial Order No. R-5332
entered in this case, was attacked on the ground that the Com-
mission had failed to make a finding that waste would be pre-
vented. In agreeing with this contention, and holding the

Commission's order void, the Court stated:

"(But) the statutory authority of the commission
to pool property or to modify existing agreements re-
lating to production within a pool under either of
these subsections (Sec. 70-2-17) must be predicated on
the prevention of waste. Section 65-3-10 (now 70-2-11).

"We conclude, therefore, that since commission
Order R-1310 contains no finding as to the existence
of waste, or that pooling would prevent waste, based
upon evidence to support such a finding, the commission
was without jurisdiction to enter Order R-1310, and
that it is void." (emphasis supplied)

Not only was there no affirmative finding in the instant
case that waste was occurring, would occur, or would be prevented
by the entry of the Order now before this Court, the contrary is
true. The Commission made a positive finding that there was no
evidence of waste, and that there was no evidence that correlative
rights have been impaired. Under the ruling the Sims and Conti-
nental cases, the Commission was without jurisdiction to enter
its Order R-5332-A and it should now be held void. The action of
the Commission was not founded on any statutory authority and thus
was arbitrary and capricious under the ruling in these two cases.
The paramount duty of the Commission to prevent waste as

the basis of its authority has been recognized by the courts in

-5-



subsequent cases. See El Paso Natural Gas Co. v. 0il Conservation

Commission, 76 N.M. 268, 414 P.2d 496 (1966); Grace v. 0il Conser-

vation Commission, 87 N.M. 205, 531 P.2d 939 (1975): Rutter & Wil-

banks Corp. v. 0il Conservation Commission, 87 N.M. 286, 532 P.2d

582 (1975).

ORDER (2) OF ORDER R-5332-A NOT

SUPPORTED BY SUBSTANTIAL EVIDENCE

As pointed out above, Paragraph (2) of Order No. R-5332-A
granted Taylor 30 days from October 17, 1978, to pay his share
of the actual well costs, determined to be $551,903.87 from the
evidence offered at the hearing. Upon payment of this share,
Taylor would remain laible for operating costs, but would not
be liable for the risk charges.

It is C & K's contention that this portion of the Order is
not based on any finding that is supported by substantial evi-
dence in the record.

The findings of Order R-5332-A purporting to support this
portion of the Order are found in paragraphs (7), (8), and (9)
of the findings. These are to the effect that C & K failed to
furnish the Commission and each known working interest owner an
itemized schedule of estimated well costs after the effective
date of Order No. R-5332 and within 30 days prior to commencing
the well involved, as required by Paragraph (3) of Order R-5332;
that Taylor was therefore not afforded the opportunity to pay his
share of the well costs in accordance with R-5332; and that he
should now be afforded the opportunity to pay his share of
the costs.

Order No. R-5332 was entered by the Commission on
November 30, 1976. The well was spudded on January 16, 1977,

and was completed on March 16, 1977 (Tr. Sept. 11, pp. 106-107).



It was not until more than a year later, in July of 1978, that
Taylor came forward with the claim that he had been denied the
right to participate in the drilling of the well because he had
not been furnished with estimated well costs (an AFE, or Authority
for Expenditure) during the precise period between the entry of
Order No. R-5332 on November 30, 1976, and within 30 days prior
to spudding of the well on January 16, 1977. As shown by the evi-
dence, however, Taylor had full knowledge of the estimated well
costs, full opportunity to participate in the drilling of the well,
and in fact entered into an agreement, for consideration, to par-
ticipate in the drilling of the well.

It must be admitted that C & K did not furnish Taylor with
estimated well costs after the effective date of Order R-5332
and within thirty days prior to the commencement of the subject
well. Taylor claimed this failure deprived him of the opportunity
to participate in the drilling of the well (August 9, 1978 Tr.
p. 45-58). But Taylor had been furnished with estimated well
costs on November 9, 1976, the day before the hearing that
resulted in the initial pooling order. As shown by the record
of the hearing, August 9, 1978, the following took place:

Mr. Stamets: Well, have vou ever received an AFE

on this well?

Mr. Taylor: Yes, sir.

Mr. Stamets: And when did you receive that?

Mr. Taylor: The 1lth and 9th of 1976.

Mr. Stamets: Is that the only one you have received?

Mr. Taylor: On this well?

Mr. Stamets: Yes.

Mr. Taylor: Yes, sir, it is.

Mr. Stamets: Okay, Thank you.



Commissioner Ramey: That's prior to the date of the
order?

Mr. Taylor: Yes, sir, prior to the date of the order.

Commissioner Ramey: You don't think that would satisfy
the requirements of paragraph three of the order?

Mr. Taylor: It states within thirty days, sir of drilling,
and we've established the date of spudding as the lst and

16th and it's without it.

As shown by later testimony, Mr. Taylor was in error in saying
this was the only AFE received by him. (August 9 Tr., p. 58, 59).
Again, at page 58 of the transcript of the August 9 hearing,
Taylor stated:

"1 state that C & K's non-compliance with

General Provision Number Three of Order R-5331 then

did not allow Taylor to comply with the general pro-

vision number Four of that Order."

On this basis alone Taylor said he sought forfeiture by
C & K to any claims to the 1207 penalty (risk factor), as they
did not comply with paragraph (3) of Order R-5332 (August 9 Tr.
p. 60).

Mr. Taylor, as we have shown, acknowledged receipt of at
least two copies of the estimated well costs. In addition to
this, however, he entered into a written agreement with C & K
Petroleum, Inc., on November 9, 1976 (C & K Exhibit 13, copy
attached hereto as Exhibit "C") whereby he acknowledged receipt
of estimated well costs in the form of an AFE, and agreed he
would have thirty days in which to pay his share of these costs.
In consideration of this C & K agreed it would not seek a risk
factor in excess of 120%, would seek pooling only as to the
Wolfcamp and Pennsvlvanian formations, and that Bill Tavlor

could take his share of the gas in kind.



Taylor acknowledged the execution of this agreement
(Sept. 11, 1978 Tr. p. 12). On this basis C & K did not consider;
at the time Order R-5332 was entered, that Mr. Taylor's interests
were being force-pooled, but understood he would participate in
the drilling of the well, which he did not do (Sept. 11 Tr.,

p. 103).

In addition Mr. Gilbert Thompson, Production Superintendent
for C & K, stated that Mr. Taylor had not only been furnished with
the estimated well costs, but was probably furnished with three
copies (Sept. 11 Tr. p. 102). As shown by his participation in
another well, Mr. Taylor was quite conversant with procedures
for participating in the drilling of a well on the basis of
submission of estimated well costs (Sept. 11 Tr. p. 96-97).

Under these circumstances the extremely narrow construction
the Commission has palced on its order No. R-5332 in requiring
the furnishing of estimated well costs between specific dates
after entry of the pooling order, and on that basis alone
removing the risk factor on which C & K had relied, appears
arbitrary and capricious. Bill Taylor had received two and
possibly three copies of the well costs. He executed an agree-
ment leading C & K to believe that he was going to participate
in the drilling of the well, in return for which C & K made con-
cessions as to any risk factor. Bill Taylor knew, as shown by
the agreement he signed, that he would have thirty days in which
to furnish his share of the well costs, as shown by the AFE.

This he did not do. 1Instead, more than a year later, he contends
he did not have a chance to participate. Such a conclusion is
patently absurd.

It should be pointed out that the provision of Order R-5332
requiring the operator to furnish estimated well costs after
the effective date of the Order and within thirty days prior

to commencement of the well is not required by any statute.



Sec. 70-2-17, N.M.S.A., 1978 Comp., merely requires that pooling
orders be upon such terms as are just and reasonable. The |
narrow time frame involved here was created wholly by the Com-
mission's Order R-5332.

The Commission's finding in its Order No. 5332-A that Bill
Taylor was not afforded the opportunity to pay his share of the
estimated well costs in lieu of paying such costs out of production
is not supported by substantial evidence.

It is fundamental that Commission Orders must be supported

by substantial evidence. Rutter and Wilbanks Corp. v. 0il Conser-

vation Commission, supra; Continental 0il Co. v. 0il Conservation

Commission, supra.

As stated in Grace v. 0il Conservation Commission, supra:

"

'Substantial evidence' means such relevant evidence

as a reasonable mind might accept as adequate to support

a conclusion. In resolving these arguments of the appellant
we will not weigh the evidence. By definition the inquiry
is whether on the record, the administrative body could
reasonably make the findings."

It strains the imagination to find any support in this record
for a finding that Bill Taylor was denied the right to participate
in the drilling of this well. Without such a finding, supported

by substantial evidence, the Commission's Order must fail.

cf: State ex rel Reynolds v. Lewis, 84 N.M. 768, 508 P.2d 577

(1973); Sims v. Mechem, supra.

REMOVAL OF THE RISK FACTOR

porder No. R-5332 in paragraph (7)(B) provided for a charge
for the risk of drilling the well of 1207, to be recovered out of
the pro rata share of production attributable to each non-consenting
working interest owner.

Despite the fact Bill Taylor, as we have shown, had the
opportunity to participate in the drilling of the well and failed

to do so, the Commission in its Order No. R-5332-A gave renewed

-10-



life to his opportunity to participate without a risk factor
upon payment of his share of the costs of a well of known pro-
ducing ability.

The unfairness of this is manifest. The subject well was
drilled to completion on March 16, 1977, and connected to the
pipeline in August, 1977 (Sept. 11 Tr., p. 107). Then on
October 17, 1978, some fourteen months later, the Commission
entered Order No. R-5332-A effectively removing the risk factor
on condition that Bill Taylor pay his proportionate share of the
actual well costs within thirty days. C & K had already assumed
the risks of drilling the well without Taylor's participation.
They had a well of known capacity and probably by the time of
the hearing had already recovered Taylor's share, without the
risk factor. See the testimony of Dorothy Brown, independent
auditor (Sept. 11, Tr. p. 58, 59, 60).

The action of the Commission was punitive, though based
on some supposed violation of Order No. R-5332, for it was not
designed to protect Taylor's correlative rights. The Commission
found they had not been violated, or that Taylor had been
denied the right to recover his just and equitable share of the
gas from the Carlsbad "13" Well No. 1 (Order No. R-5332-A, Finding
(13) ).

There is no provision in the statutes for the Commission to
reconsider its Orders, but presuming the authority does exist,
assessment of sanctions in the nature of a penalty finds no
authority in the statutes.

If C & K had violated the provisions of Order R-5332, as alleged,
the Commission's remedy lay in an action in district court as
provided by Sec. 70-2-20, N.M.S.A., 1978 Comp., or 70-2-28,
N.M.S.A., 1978 Comp. -- not by assessment of a penalty by
recapture of a risk factor previously assessed, agreed to, and
acted on by the parties under a valid Order of the Commission

and a valid contract between the parties.

-11-



In addition the Commission ruled that any recuest to remove"
the risk factor was not timely, and would not be heard at the
hearing on Mr. Taylor's application (August 9 Tr., p. 96-97).

Despite this the Commission effectively removed the risk factor.

OTHER MATTERS

In general, C & K has no quarrel with the other findings
of Order R-5332-A, and feels thev are largely supported by sub-
stantial evidence, and support that portion of the Order based
upon them.

Rather than discuss the evidence supporting these affir-
mative findings here, we will defer this to our answer brief
to the brief of Bill Taylor or reply to the 0il Conservation

Commission, if reply is permitted.

CONCLUSION

Based on the foregoing, C & K Petroleum, Inc., submits
that Order R-5332-A is fatally defective in that it was not
based upon any finding that waste was occurring or would be
prevented, as required by New Mexico statutes and the decisions
of the Supreme Court.

The Order is also fatally defective in that it is based
on a finding that Bill Taylor was not permitted to participate
in the drilling of the well involved which finding (a) was
not supported by substantial evidence, (b) was not founded on
any statutory authority of the Commission, (c¢) placed such a
narrow, unreasonable construction, under the circumstances of
this case, on the Commission's prior Order as to be unreasonable,

artitrary and capricious, and (d) resulted in an assessment of

-12-



a penalty against C & K Petroleum, Inc., without authority

of law.

Respectfully submitted,

ON KELLAHIN

Kellahin & Kellahin

P. 0. Box 1769

Santa Fe, New Mexico 87501
Phone (505) 982-4285

Attorney for Petitioner
C & K Petroleum, Inc.

CERTIFICATE

I hereby certify that a true copy of the foregoing brief

was mailed to opposing counsel of record this 16th day of

July, 1979.

A ras Rl h

EEAON KELLAHIN
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BLFORE T OTL COLSLRVATION COMMISSION
OF TUi SITATE OF RIw NEXICO

I THL MATTER OF 7T HEARING

CALLLD BY THE OIL COUSLRVATION

CO:M15G100 OF LkW NEXICO 'OR

THL PURPOSE OF COLSIDERING: '

CASE NO. 5807
Order No. R-5332

APPLICATION OF C & K PETROLEUM, INC,
FOR COlIPULSORY POCLING AND A NON-STANDARD
UNIT, ©LDY COURTY, LW MEXICO. '

ORPIR GF TUE COMMISSHION

BY T# CONMMISSION:

This causc came on for hearing at 3 a.m. on Noverber 10,
1576, at Santa Fe, bew Mexico, before Examiner Richard L. Stamets.

now, on this 30th  day of November, 1976, the Commission,
a quoru being protent, having considered the testimony, the
record, and the recommendations of the Examiner, and being
fully advised in the prerises,

FINDS:

(1) That duc public notice having been given as required
Ly law, the Cornicsion has jurisliction of this cause and the
subject matter thercof.

(2} That the applicant, C § X Petrolcum, Inc., sceks an
order pooling all mireral interests in the Wolfcamp and
Ferneylvanian formations underlying the N/2 of Section 13,
Township 22 South, Rance 26 Cast, NMPM, South Carlsbad Field,
Liédy County, RNew Mexico.

(3) 7That the applicant has the right to drill and proposes
to drill a well 168C fecot from the torth line and 1960 fecet
frum thoe East line of said Scction 13 to be doedicated to a
non~stuandard 33G.6-acre unit,

(4) That thcre arc interest owners in the proposed
proration unit who have not acrecd to pool their interests.

(5) 7That to avoid the drilling of unnccessary wells, to
protect correlative rights, and to afford to the ownor of cach
interest in said unit the opportunity to recover or recceive
without unnecessary esxpoense his just and failr sihare of the gas
in sald pool, the subject application should be approved by
pooling all minvral interests, whatever they may be, within said
unit,

W .

K
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(G) That the a li)l icant should Lo designated the operator
of the SUbjCC(’. well and unit,

(7) That any ron-"onqcntxnv worning interest owner shoule
be afforded tiic opportunity to pay his share of estimated well
cousts to the operator in licu of paying his share of rcasonable
wuell costs out of production,

(€) That any non-consenting working interest cwner that
docs rot pay his share of estimated well costs shoulé@ have
withhcld from producticn his share of the reasonable well costs
plus an additiornal 120 percent thoreof as a reasonaeble charge
for the ricit invelved in the drilling of the well,

(9) That any non- consen{"
afforded the nzlortwqx‘” te o
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(12)  That all nroce
well which are rot dish
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ron the subjuct
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upon domaiwe and

(13)  That upon the failurce of the operator of said pooled
unit to comrence drilling of the woll 2o widich sald unit is
deaicated on or before February 23, 1977, the order pooling
suaid uvnit should become null and veid und of 1o «ffcce
whatsocvuer,
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{1) That all mineral interests, whatever they may be,
in the Wolfcuanp und Pennsylvanian forications underlying the
N/2 of Section 13, Township 22 South, Range 26 East, LM,
South Carlsbaé Ficld, Edly County, ticw Mexico, are hercby
pooled to form a non-standard 336.6-acre gas spacing and
proration unit to be dedicated to a well to be drilled 1680
fecet from the Korth line and 1980 fcet from the Cast line of
said Scction 13,

PROVIDED HOUEVER, that the opcerator of said unit shall
commence the driliing of said well on or before the 23th day
of February, 1977, and shall thercafter continue the drilling
of said well with due éiligence to a depth sufficient to test
the Pennsylvarian formation;

PROVIDED FURTHEOR, that in the cevent said operatcr does not
commurce the drilling of said well on or before the 28cl: day of
February, 1977, Crder (1) of this order shall be null and void
and of no effect vhatsoever; unless said operator obtains a
time cxtension from the Cormmission f{or good cause shown.

PROVIDED FURTIIER, that chould said well not be drilled to
complciion, or asuuconment, within 120 days alter connencement
thercof, said operator shall appear tcfore the Commission and
show cause why Order (1) of this order should not be rescinded.

(2) That C & K Petroleum, Inc. is hereby designated the
operator of the subject well and unit.

(3) That after the cffective date of this order and
within 30 days vrior to commencing said well, the ogpcrator
¢hall furnish the Commission and cach known woriiing interest
owner in the subject unit an itenazed schedule of cstimated
well cousts,

(4) That within 30 days from the date the schedule of
estimated well costs is furnished to him, any non-consenting
working intercest owner shall have tihe right to pay his share
of estimated well costs to the operator in licu of paying his
share of rcasonalle well costs out of preducticn, and that any
such owner who pays his share of entimated well costs as pro-
vided above shall remain liable for operating costs but shall
not be liable for risk charyges.

(5) That the operator shall furnish the Commission and
cach known working interest owner an itemized schedule of
actual well costs within 90 days following completion of the
well; that 1f no objection to the actual well costs is received
by the Commission and the Commission has not objected within 45
days following rcceipt of said schcodule, the actual well costs
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shall be the reasonable well costis; provided however, that if
there is an objecction to actual well costs within said 45-day
period the Commission will delermine rcasonable well costs
after public notice uand hearing.

(6) That within 60 days fcllowing determiration of
recasonable well costs, any non-conscnting working intorest
owner that has paid his share of cestimated costs in advance
as provided above shall pay to the operator his pro rata share
of the amount that rcasonable well costs excerd estimated well
costs and shall rceeive from the operator his pro rata share
of the arount that catimated well costs excced reasonable
well costs.

(7) That the operator is hereby authorized to withhold
the following costs and charges from production:

(AY The pro rata share of reasnonable well costs
attributable to cach non-conscenting vworking
intercst owner wiho has not paid his share
of estimated well costs within 306 days from
the date the schedule of estinated well
costs is furnished to him.

(B) As a charge for the rish involved in the
drilling of tiwe well, 120 perccnt of the
pro rata sharc of rcasonable well costs
attributable to cuch non-conscenting working
interest ovner who has not paid his share
of estimated well costs within 30 days from
the date the schedule of estimated vell
costs is furnished to him.

(8) That the operator shall distribute said costs and
charges withheld from production to the parties who advanced
the well costs.

(9) That §1,000 per month wiile drilling and $150 per
no:.th while produecing are hereby § as reasonable charges
for supervision {(combined fized rates); that the operator is
hereby authorized to withhold from proluction the proportionate
share of such supervision charves attributable to cach non-
consenting working interest, avd in addition thercto, the
operator is huercby authorized to withhold from production the
proportionate share of actual expenditures reguired for
operating such well, not in excess of what are rceasonable,
attributable to cach non-consenting working intcerest.

(10) That any unsevered mineral interest shall be considered
a scven-cighths (7/8) working inturest and a oac-cighth (1/8)
royalty interest for the purpose of allocating costs and
charges under the terms of this order.
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(11) That any well costs or charges which are to be paid
out of productiun shall e withheld vnly {rom the vorking
intcrests share of production, and no costs or charges shall
be withheld from production attril.utable to royalty interests.

{12) That all procceds from production from the subject
well which are- not disbursed for any rcason shall be placed in
cscrow in Lddy County, liow Mcexico, to be paid to the true
owner thereof upon demand and proofl of ownership; that the
operator shall notify the Commission of the name and address
of sald escrow agent within 90 days from the date aof this
order.

{13) That jurisdiction of this cause is retained for the
entry of such further orders as the Commission may deem
necessary.

DONE at Santa Fe, New Mexico, on the day and year herein-
above designated.

STATE OF KEW MEXICO
OIL CONSERVATION COMMISSION

PHIL R. LUCLRO, Chairman

pA

.I{,‘JOLD%JOF

- v '(Q%Xf;i;yvi
RANLY, MeombCGr & Secretary

ar/



STATE OF NCW MEXIC
ENCARGY ALD MINERALS DUPARTMIENT
OIL CONLSERVATION DIVISION

I THE MATTCR OF THE HEARING
CALLED BY TUE OIL CONSLRYATION
COMMISSION OF NEW MEXICO FOR
THE PURPOSE OF CONSIDERING:

CASE NO. 6289
Order No. R-5332-A

APPLIC.,TION CF BILL TAYLOR FOR
ENFORTDMENT AND AMENDMENT OF
GRCIR %NO. R-5332, EDDY COUNTY,
NEW MIZLICO.

ORDER OF THE COMMISSION

BY THZ COMMISSION:

This cause came on for hcaring at 9 a.m. on August 9, 1978,
and September 11, 1978, at Santa Fe, New Mexlco, before the 0il
Conservation Cocmmission of New Mexico, hereirafter referred to
as the "Comnission.”

NCW, on this 17:h day of October, 1978, the Commission,

a guorum being present, having considered the testimony presented
and the exhibits received at said hearing, and being fully ad-
vised in the premises,

TINDS:

(1) That due public notice having been given as required
by law, the Commission has jurisdiction of this cause and the
subject matter thercof.

(2) That on November 30, 1976, upon the application of
C & K Petroleum, Inc., hereinafter referred to as “C & K", the

tion 13, Township 22 South, Range 26 East, NMPM, South Carlsbad
Field, Edldy County, New Mexico.

(3) That this acreage was dedicated to the Carlsbad "13*
Well No. 1 located in Unit G of said section.

(4) That C & K was appointed the operator of the well by

Order ¥o. R-5332, and Bill Taylor, hereinafter referred to as
®*Taylcr™, was and is an interest owner in said well.

EXHIBIT "B"
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{$) That on July 5, 1978, Tayler filed an application for
"operator's accounting, rcgulation and order compliance;
operator removal; protection of royalty and interest owner's
correlative rights; and Commission amendment of Order No. R-53

(6) That this cause came on for hecaring on August 9, 1978,
and Scptember 11, 1978.

{(7) That € & K failed to furnish the Comnission and each
known working interest owner an itemized schedule of estimated
well costs after the effective date of Order No. R-5332 and
within 30 days prior to commencing the well in accordance with
Créder (3) of said order.

(8) Trkat Taylor was thereforc not afforded the opporturity
to pay his chare of estimated well costs to the Operator in
accordance with tre terms of said Crder No. R-53232 in lieu of
paying his share of reasonable wcll costs out of production.

(9) That Taylor should be afforded the opperturity to pay
his share of reasonable.well costs now in licu of paying the
same out of production.

(10} That although Taylor objected to well costs as sub-
mitted by C & K, including tubing costs, the evidence gresented
shows that actual well costs total $551,903.87.

(11) Trhat said well coscts of $551,9C3.87 are reasonable
costs for the subject well.

(12) That within 30 days from the effective date of this
order, Taylor should have the right to pay his share of the
actual well costs to the operator in licu of payirg his share of
said costs out of preduction: ¢ ¥ , that if he pays his share
as provided hcrein, he should reo liable for operating costs
but should rnot be liable for risk charges.

.

{13) Trat no evidence was presented shcwing that C § K
has failed to afford Tavlor or other interest owners in the unit
the opportunity to reccover their just and fair share of the gas
from the Carlstad "13" Well Xo. 1, and there is no evidernce
that correlative rights have been impaired.

(14) That no eviderce was prescnted shewing that € & X
has caused waste by its operation of the well.

(15) That although certain of the accounting and operational
procedures employed by C & K in the past appear to have becen
less than satisfactory, these have apparently now becn corrected.
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{16) That although the cvidence in this case establishes
that C & K has been grossly lax in the obscervance of certain
Division rules and orders, particularly as thcy relate to the
f£ilirg of fcrms and reports, and the establishment of an escrow
account in accordance with Order (12) of Order No. R-5332,
the Conmission cannot find this to be grounds for removal of
C & X as ogpcrator of the well at this time, and it should be
permitted to centinve as operator, pending further order of
the Commission or Division.

{17) That Taylor's request that C & K be removed as
operator chould therefore be deniced.

IT 1S THEPEFORE ORDRERFED:

(1) Trat the application of Bill Taylor for removal of
C & K Petrolezm, Inc., acs operator of the Carlsbad "13" wWell
%o. 1 located in Unit G of Section 13, Township 22 South, Range
NMPM, South Carlsbad rield, £ddy County, New Mexico,
ted.

(2) That within 3C cCays from the effective date 0of this

, Bill Taylor shall have trne right to pay his share of the

1 well cests of $551,963.87 to the operator of said

bad "13" Well No. 1 in licu of paying his share of said

s cut cf groduction, ard should ne pay his share as provided -
aktcve, he shall remain liable for operating costs but shall not

re liasle for risk charges.

(3) Thrar all provisions of Order No. R-5332 not in conflict
herewith shall remain in full force and effecr.

(4) That jurisdiction cf this cause is retained for the
entry of such further orders as the Commission may dcem necessary.

DCXNEZ at Santa Fe, New Mcexico, on the day and year herein-
above designated.

STATE OF NEW MEXICO

oIL cQu‘sr:n,v;Box COMMISSION
Al T Qé»/

PHIL R. LUCERG, Chagrman

' g 0t
/

RNCLO, Medber
2
i L,
Mepiber & Secretary
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AGREEMENT

C § K Petroleum, Inc., is the applicant for conripulsory
pooling and a non-standard gas proration upit in Case No.
5807 bofore the New Mexico 0il Conscrvation Commission, Wednesday
November 10, 1976. Bill Taylor and William A. Page are ownexs
of interests in the minerals underlying the proposed non-
standard unit that would be affected by a'pooling order.

Bi11l Taylor represcnts that he has the right to bind
William A. Page, and E. W. Hooper, Exploration Manager for C §&
K Petroleum, Inc., reprecsents that he has the right to enter
into this agreenent on behalf of C § K Petroleunm, Inc.

_ C & K Petroleum, Inc., agrees that at the presentation
of this case 1t will not seck a risk factor in excess of
120%, that is 1t will scek the right to recover its reasonable
costs of drilling, completing and equipping the subject well,
plus 120% of that amount as a risk factor for drilling the
well, as provided by New Mexico statutes, and the rules and
rcgulations of thce Commlssion. :

Bill Taylor ackrewledges receipt of estimated well costs
in the form of an A.F.E., given to him this date, and C § K
Petroleum Inc., agrees that Bi1ll Tayler shall have thirty cdays
fromthis date-in which to nay his share of estimated -well
costs in licu of paying such share out of production,
thereby avoid payment of the 120% risk factor.

and

Bill Taylor shall have the Tight to take his gas in
kind, after payout of the well, provided that he shall make

connection at hils own cXpense.

‘It is agreed that C § X Petroleun, Inc., does not seeck
compulsory pooling in this case of any formations other than
wWolfcamp and Pennsylvanian formations, and does not seck pooling
of any formatiions above the Wolfcamp. '

74334;f'\<y225p4ia~ . 6:59

o = > S - R N I 5 et e W ,
BILL TAYLOR, for himself, and E. W. HOOPLRzpﬁor C & K
for William A. Page P

. ?
ciroeleum, Irifc.

Dated: Noverber 6, 1976 ' . )

3y

EXHIBIT “C"



IN THE DISTRICT COURT OF EDDY COUNTY

STATE OF NEW MEXICO

IN THE MATTER OF THE APPLI-
CATION OF BILL TAYLOR FOR
ENFORCEMENT AND AMENDMENT

OF ORDER NO. R-5332 EDDY COUNTY,

NEW MEXICO OIL CONSERVATION
COMMISSION CASE NO. 6289

No. CV-T78-417

C & K PETROLEUM, INC., a
Corporation,

Petitioner,
vs.
NEW MEXICO ENERGY AND MINERALS
DEPARTMENT, OIL CONSERVATION
DIVISION AND BILL TAYLOR,

Respondents.

M

: No. CV-78-415
) (CONSOLIDATED)

/l BRIEF IN SUPPORT OF BILL TAYLOR'S
1 APPLICATION FOR REVIEW

MATKINS AND MARTIN

P. O. Drawer N

Carlsbad, New Mexico 88220

(505) 885-2445

Attorneys for Petitioner, Bill Taylor




INTRODUCTION

Petitioner and Appellant, Bill Taylor, submits this Brief in support of

his Petition for Review of the Order of the Oil Conservation Division of the Energy
and Minerals Department of the State of New Mexico in Case number 6289, Order No.

R-5332-A. As the Court has allowed Taylor and C & K Petroleum, Inc. (C & K) to

submit Briefs on or before the 19th day of July, 1979, and has given each p'arty in- i
cluding the Oil Conservation Division ten (10) days thereafter in which to reply, no
attempt will be made in this Brief to address the issues raised in C & K's Petition for
Review. Taylor will reserve those issues to his Answer Brief to be filed in response
o C & K's Brief in Support of its Petition for Review.

STATEMENT OF FACTS

The Oil Conservation Commission (now Oil Conservation Department)
entered a forced pooling order in Case No. 5807, Order No. R-5332 on the 30th day
of November, 1976 (Exhibit 2-2 and Certified Copy of Order). The Order forced
pooled all mineral interests in the Wolfcamp and Pennsylvanian formations in the
North 1/2 of Section 13, Township 22 South, Range 26 East, N.M.P.M., South
Carlsbad Field, Eddy County, New Mexico. C & K, as Applicant, was designated
operator. All nonconsenting working interest owners were to be given an opportunify
to pay their estimated share of the well drilling costs instead of having their share of
the drilling costs taken out of production for purposes of reimbursement to the
operator. In addition, C & K was awarded a 120% risk charge against any non-
consenting working interest owner who did not pay his proportionate share of the
estimated well drilling costs. The working interest owner had thirty days from the :

date the operator supplied him with an estimate of the well costs (and AFE) to con-

tribute his proportionate share. The AFE was to be supplied to the working interesti



owner within thirty days prior to the commencement of the drilling of the well.

The order provided for 7/8th working interest payment and 1/8th
royalty interest payment in conformity with Section 70-2-17C, NMSA 1978.

In addition the Order provided for escrowing by C & K of any proceeds x
from production which are not disbursed for any reason in an account in Eddy County}
to be paid to the true owner upon demand and proof of ownership. C & K was to notify;
the Commission of the name and address of the escrow agént within ninety days of theé

date of entry of the forced pooling order. Subsequent to the entry of Order No. R-5332},

t

i Petitioner Bill Taylor filed an application with the Commission. The application was

not included in the Transcript sent to this Court. A copy is attached. A hearing was

held on Taylor's application on August 9 and September 11, 1978. Subsequent thereto,

- the Commission entered Order No. R-5332-A in Case No. 6289, the order and case out

of which this appeal arises. While both orders appear in the record, they have been
attached to this Brief for ease of referral by the Court.

While the facts of this case are extensive in nature, a long recitation of
Statement of Facts without reference to the issues presented would be of little aid to

the Court. The necessary reference to facts and pages within the Transcript will

~appear as the argument on each point raised by Taylor in his application are presented

to the Court in this Brief.

POINT 1
/

0,%{1 v TO CONSIDER THE RIGHTS OF W. A. PAGE, JR., A

‘ Z M THE OIL CONSERVATION DIVISION ERRED IN FAILING
|

WORKING INTEREST OWNER IN AFFORDING RELIEF
FROM IMPOSITION OF THE 120% RISK CHARGE
In Order R-5332-A, the Division made the following Findings of Fact:

"(7) That C & K failed to furnish the Commission and each known
working interest owner an itemized schedule of estimated well



costs after the effective date of Order No. R-5332 and within
thirty days prior to commencing a well in accordance with
Order (3) of said Order.

(8) That Taylor was therefore not afforded the opportunity to

pay his share of estimated well costs to the operator in accordance
with said Order No. R-5332 in lieu of paying his share of reason-
able well costs out of production.

(9) That Taylor should be afforded the opportunity to pay
his share of reasonable well costs now in lieu of paying the
same out of production.

(12) That within thirty days from the effective date of this
order, Taylor should have the right to pay his share of the
actual well costs to the operator in lieu of paying his share
of said well costs out of production; further, that if he pays
his share as provided herein, he should remain liable for
operating costs but should not be liable for risk charges. "

The Division entered an order allowing Taylor thirty days from the date
of the order to pay his share of the well costs in lieu of paying his share out of pro-
duction, and thereby not remain liable for the risk charges. The Findings of Fact
by the Division recognize failure of notice to working interest owners, yet it failed
to afford any relief to anyone but Taylor. The Commission had sufficient evidence

before it so as to be aware that W. A. Page, Jr., was a working interest owner (Exh;ibit
{
2-1: August 9, TR. p. 16-17). The Application of C & K Petroleum in Cause No. |

5807 for a forced pooling order stated that to the best of its information and belief, j
Bill G. Taylor and Mr. and Mrs. W. A. Pate (sic) (W. A. Page, Jr.) was non-
consenting working interest owners with a total working interest of 47.75 acres.

Section 70-2-11 NMSA 1978 Comp ., empowers the Oil Conservation
Division to protect the correlative rights of individuals having an interest in a well
and the production therefrom. The statute provides,

", . .to that end, the Division is empowered to make and

enforce rules, regulations and orders, and to do whatever
may be reasonably necessary to carry out the purpose of this
act, whether or not indicated or specified in any section
hereof."



- Page. The Commission was put on notice that W. A. Page, Jr., desired to have his

The Court is also referred to Section 70-2-17 A and C NMSA 1978 Comp., which
goes to the Division's authority to deal with correlative rights mineral interest owneré.

Section 70-2-33H NMSA 1878 Comp., defines correlative rights as:
". . . the opportunity afforded, so far as it is practicable

to do so, to the owner of each property in a pool to produce
without waste his just and equitable share of an oil or gas, or
both, in the pool, being an amount, so far as can be practic- 5
ably determined, and so far as can be practicably obtained
without waste, substantially in the proportion that quantity
of recoverable oil or gas, or both, under such property
bears to the total recoverable share of the reservoir energy."

An integral part of the concept of correlative rights is the right of an
interest owner to recover his fair share of the return on the production of oil or gas
when his interest is pooled with other interests. To that end the Commission in
Order No. R-5332 specified steps for C & K as operator to take in giving the working |

interest owners an opportunity to pay their fair share of the drilling costs and avoid |

imposition of the risk charge which is authorized by Section 70-2-17C NMSA 1978 Comjp .
!

' In entering its Order R-5332A, giving Taylor a right to pay his share of the actual

well costs so as to avoid imposition of the risk charge, the Commission was clearly
looking out for the correlative rights of Bill Taylor and fashioning an Order that it i
deemed appropriate to meet that goal as authorized by Section 70-2-11, supra. f
The Commission failed to meet it statutory charge of protecting the correlative rights |

!

{
of W. A, Page, Jr. If Taylor was harmed and needed to be afforded relief, so shouldf

rights determined. Throughout the hearings reference was made by Taylor to the
interests of Taylor and Page. Taylor sought to directly represent Page. The
Commission informed Taylor that he could not represent Page as he was not Page's

attorney. This writer has reviewed the statutes affecting the Oil Conservation Com- !

mission as well as the Rules and Regulations of the Commission. Nowhere is there any



statute or rule or regulation limiting the right of an individual to be represented by
somebody who is not an attorney licensed to practice before the Supreme Court of thé
State of New Mexico. The only limitation is found in Rule 1203 regarding initiating
of a hearing. The Rule indicates that an individual seeking a hearing should file
an application. It states: "The application shall be signed by the person seeking
the hearing or by his attorney." Taylor signed the application. He certainly had thie
right to represent Page. It was arbitrary and capricious on the part of the Commissi:c)n
to fail to make inquiry as to the correlative rights of Page and further arbitrary and .5
capricious on the part of the Commission to enter an Order on behalf of Taylor
affecting his correlative rights when the same Order was not made equally applicable
to Page when his correlative rights were affected in the same way. Due process
demands equal treatment of Taylor and Page's rights. The Commission has clearly
failed to exercise its broad powers as mandated by statute to protect the correlative
rights of the interest owners. The cause should be remanded to the Commission
with direction to enter the appropriate Orders protecting the correlative rights of
W. A. Page, Jr., as to imposition of the 120% risk charge in the same manner as
remedy was afforded to Taylor.
POINT 11

THE DIVISION ERRED IN FAILING TO GRANT

TAYLOR'S APPLICATION FOR REHEARING AS

TO CONTINUED VIOLATIONS OF PARAGRAPH

12 OF ORDER R-5332
Order R-5332 (12) required C & K to escrow in Eddy County proceeds

from the sale of production "not disbursed for any reason" t be paid to the owners
upon demand and proof of ownership. C & K had violated this provision by not
escrowing the funds nor placing them in Eddy County. C & K had held them in sus-

pense and commingled them with other capital of C & K. It was not until just before |



the September 11, 1978 hearing, and after the August 9, 1978 hearing that the funds:
were finally deposited in Eddy County (August 9, TR.p. 103-104; September 11,
TR. p. 177-179).

Taylor filed his application for rehearing with the Division within the
time period prescribed by Section 70-2-25 NMSA 1978 Comp. Between the hearing
of September 11, 1978 and entry of Order K-5332-A, Taylor became aware of new
continued violations of paragraph 12 of Order R-5332. The violations consisted
of the continuing failure of C & K to place the funds in an escrow account and failure;
to submit escrow instructions to the depository bank, The American Bank of Carlsbad.
Taylor also became aware of failure of C & K to allow payment of escrowed funds upon
demand and proof of ownership. This point will be further refined in Point I T 1.
Taylor notified the Division. Copies of letters notifying the Division are attached .
hereto. A review of the record submitted to this Court by the Division shows a failute
to include those letters. Request is being made of the Division to supply those letterL
as a part of the record and a supplementation to the record. Up until the Commissiox}
either granted Taylor's application for rehearing or denied Taylor's application for
rehearing the Division retained jurisdiction over the cause. The Division had new
evidence or continuing violations. It failed to conduct a hearing or address
itself to the alleged new violations. Before allowing an appeal, the Division should
have heard the new evidence or inquired as to the new evidence and ruled upon the
allegations of continued violations. This Court should remand this cause to the
Division with instructions to the Division to conduct an investigation as to the new
evidence presented by Taylor and to rule specifically thereon. All issues timely
presented should have been ruled upon.

POINT ITII

THE COMMISSION ERRED IN FAILING TO ORDER C & K
TO PAY TAYLOR AND PAGE THEIR 1/8TH ROYALTY INTERESTS

The forced pooling order calls for payment of 1/8th royalty interest and'

-6~



7/8th working interest. This is in conformity with Section 70-2-17C which calls for l
payment of the 1/8th royalty "in any event." C & K has held Taylor and Page's royaélty
interest in suspense. The purported reason for holding the runs in suspense was |
Taylor and Page's failure to sign a Division Order acceptable to C & K (August 9, TR.
p. 94; Taylor's Exhibits 11-1, 15-1 through 15-7, 16-1 through 16-10). At no time has
there been any dispute as to acreage ownership of either Taylor or Page (Taylor's
Exhibit 16-9; Taylor's Exhibit 2-1, August 9, TR. p. 93). Nowhere has there been
any indication of any adverse claim as to any of the mineral interests ownership of
either Taylor or Page.

The forced pooling order R-5332 does not require a nonconsenting owner
to sign a Division Order before royalty can be paid. There exists no statute in New
Mexico and no regulation promulgated by the Oil Conservation Division requiring thé
execution of a Division Order before an interest owner can obtain his royalty paymex;t
(August 9, TR. p. 93). This writer has been unable to find any New Mexico case
addressing itself to the problem. Taylor and Page had no lease. The only order,
rule, statute or instrument concerning payment of royalties were the forced pooling
order and Section 70-2-17C, supra. The obligation to pay is absolute and not quali-
fied as contained in both the forced pooling order and the statute. C & K cannot raise
the argument that the Division Order was necessary to protect itself as no quarrel
existed as to ownership of the mineral interests nor had any adverse claim
arisen. Division Orders are theoretically to protect the purchasers. 3A Summers,
Oil and Gas, §590 p. 135; 4 Williams and Meyers, Oil and Gas Law, §701 p. 646.

That necessity was not present with Taylor and Page.
C & K, as operator in a forced pool unit has a duty to account to the

mineral interest for royalty from production. That duty exists where no Division



l

|
’: Order has been signed.

4 Williams and Meyers, Oil and Gas Law, Section 704.8 states:

"There is limited authority that a purchaser may withhold

payments due a lessor pending a resolution of a title dis-

pute even though the lessor is not a party to a division

order."

That language carries with it the reverse implication that if there is no title dispute

there exists no right to withhold payments due a lessor for that lessor is not a party

: to a Division Order. The rest of the language in §704.8 of this treatise clearly
indicates there exists a duty to pay royalties to the lessor regardless of the

- signing of a Division Order. The New Mexico Statute and the Order of the Oil Con-

" servation Division pooling Taylor and Page's interests tracks and follows the exist-

' ing common law as to the obligation for accounting of and payment of royalties on

. production to the working interest owners regardless of the signing of a Division

Order.

The situation presented to the Oil Conservation Division in this cause
is more aggravated than simply a dispute as to an alleged failure by Taylor or Page
to sign a Division Order. In fact, C & K Petroleum presented to Taylor and Page
Division Orders drafted by C & K. Taylor returned a Division Order with modifi-
cations in that Division Order reflecting deletions that to Taylor were unacceptable.
C & K refused to accept Taylor's Amended Division Order and maintained a position
that certain terms had to be contained in the Division Order. (Taylor's Exhibits 11-2,
16-2 through 16-10). At no time did the dispute center around the mineral interest
ownership of either Taylor or Page nor was there any indication that there was any
concern about an adverse claim as against Taylor and Page's interests. C & K,

through the testimony of Mr. Gilbert Thompson, indicated whether or not a Division

- Order had been signed should an adverse claim arise as against the mineral interest



" ownership of either Taylor or Page, or both, C & K would take steps necessary to

protect its interests (Sept. 11, TR. p. 134-135). It is thus clear that ' % K was
prepared to act in case of adverse claim regardless of the signing of a Division Order,
again raising the question as to why should C & K withhold royalty payments to
Taylor and Page under the circumstances. Taylor repeatedly argued to the Com-
mission that the terms which C & K was attempting to impose upon him in the Division
Order were adhesionary in nature. (Aug. 9, p. 120, p. 92) Taylor was left with

no bargaining room. He had no option other than to sign a Division Order acceptable

. to C & K before he could have payment.

This Court is well aware of the case law existent throughout the country :

- regarding enforcement of adhesionary provisions in contracts where an unequal

bargaining relationship exists between parties. C & K had the upper hand on
Taylor. It had his money. It said to him - sign our deal or we keep your money.
Such is not equal bargaining.

At certain points in the August 9th hearing, discussions occurred
between the Commissioners, Taylor and C & K's attorney regarding a question of
jurisdiction over royalty interest owners. While the matter is not totally resolved
in either the August 9th Transcript or the September 11th Transcript, C & K does
acknowledge that the Commission has jurisdiction over royalty interest owners as
to their correlative rights but not as to a question as to whom monies are to be paid.
Taylor has no quarrel with C & K's position as to jurisdiction of the Commission over
royalty interest owners. (August 9th Transcript, p. 129)

The issue is whether execution of a Division Order by the mineral
interest owners who have been forced pooled is within jurisdiction of the Division.

The question is directly related to correlative rights and does not concern "to

- whom" the payments were to be paid. Itis notclear what the Division did with the



issue. This Court should find the Division to have jurisdiction over the issue and
remand the matter for division decision in the interest of the correlative rights of
all mineral interest owners who have been forced pooled.

The Commission did not rule on the failure of C & K to make the royalty

payments to Taylor and Page other than by implication in paragraph 16 of the Findings

i+ of Fact. Itis doubtful that the Commission intended to address itself to the royalty

issue in Finding of Facts No. 16. Payment of royalties to the mineral interest owners .
in a pooled unit falls within the concept of correlative rights. The Commission is

charged with protecting those correlative rights. The Commission has failed to rule

. on this issue and if it is impliedly argued that failure to rule on the issue is a denial

- of the issue the Commission has erred, as it has acted contrary to existing common

" law and statutory law regarding the payment of royalty interests where a Division

Order has not been signed. The cause should be reversed and remanded to the

Division with directions to enter the appropriate orders regarding directing payment :

. of royalties to Taylor and Page and ruling on necessity for signing a Division Order

| by mineral interest owners who have been forced pooled.

POINT 1V

THE COMMISSION ERRED IN FAILING TO ASSESS THE

TS ¥ PENALTY CALLED FOR IN SECTION 70-2-31B NMSA 1978 COMP.
M/%u)‘%(b/ Section 70-2-31B NMSA 1978 Comp ., provides for imposition of a penalty

M
«@ﬁfﬁi@

(},{‘/\c} up to $1,000.00 per day for each and every day for each and every violation of a

Commission Regulation, Rule or Order.

Section 70-2-28, NMSA 1978 Comp ., states:

"Whenever it shall appear that any person is violating,
or threatening to violate, any statute of this state with
respect to the conservation of oil or gas, or both, or

any provision of this act, or any rule, regulation or
order made thereunder, the division through the attorney

_10_



general shall bring suit against such person in the county

of the residence of the defendant . . . for penalties, if

any are applicable, and to restrain such person from con-
tinuing such violation, if any are applicable, and to re-

strain such person from continuing such violations or

from carrying out the threat of a violation." (emphasis added)

Section 70-2-20, NMSA 1978 Comp ., provides:

"Any person who violates any provision of this act or i
any rules, regulation or order of the Commission of

the Division may pursuant to this act, shall, upon

conviction, be fined not more than $1,000.00 for each

violation. Each day during which said vioclation is

continued shall be considered a separate and complete

offense for this purpose.”" (emphasis added)

Section 70-2-29, NMSA 1978 Comp., provides:

"Nothing is this act contained or authorized, and no suit

by or against the commission or the division, and no

penalties imposed or claimed against any person for vio-

lating any statute of this state with respect to conservation

of oil and gas, or any provision of this act, or any rule,

regulation or order issued thereunder, shall impair or

abridge or delay any cause of action for damages which any

person may have or assert against any person violating any

statute of the state with respect to conservation of oil and

gas, or any provision of this act, or any rule, regulation or

order issued thereunder. Any person so damaged by the

violation may sue for and recover such damages as he may

be entitled to receive, . . ."

No case law exists in this state construing any of the statutes hereto-
fore cited. Section 70-2-31, Part B, requires the Commission or Division to bring
the suit for penalty in the District Court. The Commission cannot arbitrarily on
its own impose the penalty, however, Section 70-2-28, supra., imposes a mandatory A
requirement upon the Commission or Division through the Attorney General's office
to bring suit when any person is violating or threatening to violate any rule, regu-
lation or order of the Division the Commission has failed to carry out its statutorily
mandated duty. This duty is ministerial in nature, the Commission has no option
other than to bring the action when presented with facts showing violations or

threatened violation. Rule 2 of the Miscellaneous Rules of the Commission impose

the ministerial duty. The record is undisputed that C & K violated Commission Orders

_11_



in the following particulars:

a. C & K failed to provide the working interest owners with an AFE
within thirty days of the date of drilling as provided for in
Order R-5332 (Aug. 9, TR. p. 52)

% b. C & K failed to follow provision 5 of the forced pooling order by ,
t its late and untimely filings of well costs for each day of delinquency
(Aug. 9, TR. p. 78) !

c. C & K failed to accurately and properly report tubing costs
(Aug. 9, TR. p. 88) and additional costs (Aug. 9, TR. p. 88)

d. Failure to comply with provision (12) of the forced pooling
order relating to the escrowing of royalty proceeds. (Aug. 9,
TR. pp. 116, 136, 103)

t

|

|

!i e. Failure to comply with provision (12) requiring payment of
' royalties to owner upon demand and proof of ownership

4 (Aug. 9, TR. p. 125)

f. C & K had discrepancies in reporting its rig fuel reports (Aug. 9,
TR. p. 107)

g. C & K failed to properly file C-115s as required by the Commission |
(Aug. 9, TR. p. 117 and 125) |

i h. C &K failed to pay taxes as required by rules and regulations of 3
1 the Oil and Gas Conservation Division (Aug. 9, TR. p. 117)

Other penalties were requested under 70-3-31A for C & K's failures to comply with

various requirements of state law and regulations (Aug. 9, TR. p. 98 and 125):

a, C-101 with certified acreage required (p. 27)

i b. C-103 commencement of drilling report (p. 30)

| c. C-103 on well casing cementing (p. 30)

d. C-105 on well completion (p. 33)

i e. Drill stem test report (p. 35)

f. C-122 well potential (p. 35)

l g. C-104 well allowable and authorization to transport (p. 37)

The record in this cause clearly shows violations and threatened vio-

, lations. This cause should be remanded to the Commission with the directive by
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this Court to the Commission carrying out its statutorily mandated duty to bring an

action for penalties in the appropriate District Court for the violation of the statutes

and orders by C & K Petroleum.

| WE HEREBY CERTIFY THAT WE HAVE MAIL-
ED A COPY OF THE FOR™"::!HG PLEADING
TO OPPOSING COUNSEL , RECORD THIS

2/7/77 \___/
BY ) Z1ah

AN/

MATKINS AND MARTIN

W. TTMartin, Jr.

P. O. Drawer N

Carlsbad, New Mexico 88220
Attorney for Bill Taylor

ByM ﬁ
7
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| June 30, 1% alts
512 Welshir.l Lo
Carlsbad, New Mexico 88220

Mr, Joe Ramey, Secretary-Iirector
New Mexico 01l Conservation Division
P. 0. Box 2088

- _Santa Fe, New Mexico 87501

Dear Mr. Ramey:

Please find enclosed three copies of the application of Bill Taylor (& W.A.Page,
Jr.) for a hearing concerning Order R-5332, operator (C&K Petroleum, Inc.) com-
pliance with regulations, and operator removal request.

I request hearing notification publication in the Carlsbad Current Argus, P.O.
Box 1629, 620 S, Main, Carlsbad, NM 88220 (Eddy County), as per notice of hear-
ing per Statute 65-3-6, as well as the personal notices, etc. the Commission
customarily undertakes.

In order that correlative rights be protected with a minimum waste of time, I
request the Commission, under statute 65-3-7, subponea the following for the
hearings .

1. Edward W. Hooper, C&K Representative at hearing 5807 on 11/10/76.

2. Jason W. Kellahin, C&K Attorney at hearing 5807 on 11/10/76.

3. David E. Botts, C&K Supervisor of Partnership Accounting.

k. Jack Taylor, 3802 Highland View Dr., Farmington, NM, witness.

5. C&K Pet., Inc. records concerning C&K Carlsbad "13" Com., No. 1 Well (lo-
cated in the Ny Sec. 13, T-22S, R-26E, NMPM, Eddy County, NM), including
but not limited to:

a. Phone calls and summaries,

b. Drilling and completion activities, filings, and recerds.

c. Compliance with Order R-5332,

d. letters of correspondence, etc.,

e. Jas production, sales, reports, & payments of individual working
interest and royalty owners,

f. Legal documentation of well ownership (dates, etc.), lease copies,
assigmments, partnerships, letters of agreement, etc.,

g. Rights of partnership, liabilities, etc.

6. TransWestern Pipeline (common gas purchaser of C&K Carlsbad #13® Com. No.
1 Well production) volumn and payment records in manner that such will
" »s  bfacceptable to the Commission as admittable evidence.

7. Records of the 0il and Gas Accounting Division, Santa Fe, concernimg the
identified well are needed, in form acceptable to the Commissioft as ad-
mittable evidence. .

8. Records of the 0il and Gas Conservation Division on file at Santa Fe and
Artesia, NM, in form acceptable to the Commission as admittable evidence.
Testimony from Mr. R.L.Stamets, examiner for the Commission, will also
be needed.

Presentation of evidence from all sources and with all persons named is intended.

The Commission is requested to have available an accountant whose figures will
provide valid and unbiased value of considerations when introduced, and acceptable
to the Commission as such. (Mr. Stamets stated an evaluation of 80% to 90% in
favor of gas companies over individual's accounting in conversation, 5/15/78, !
which makes needful an accountant acceptable to the Commission for protection '
of correlative rights).

It is thought that other interested parties, including those to whom Bill Taylor
has legally assigned interests but which are not presently on public record, will
desire appearance at the hearing.

Sincerely,
S5 s Ty S

Bill Taylor Ced, 637037

Do D715 Lam {a CY :



BEFORE THE
OIL CONSERVATION DIVISION OF NEW MEXICO

“.IN THE MATTER OF THE APPLICATION OF BILL
TAYLOR (& W.A.PAGE, JR.) FOR OPERATOR'S ACCOUNT-
ING, REGULATION & ORDER COMPLIANCE; OPERATOR RE-
MOVAL; PROTECTION OF ROYALTY AND INTEREST OWNER'S
CORRELATIVE RIGHTS; & COMMISSION AMENDMENT OF ORDER
R-5332.

APPLICATION
Comes now Bill Taylor (& W.A.Page, Jr.) as applicant and applies to the New Mexico
Conservation Division for a hearing open to all interested parties for further
consideration of Order R-5332, issued by the Commission Nov. 30, 1976, after
hearing 5807, held in Santa Fe, NM, on Nov. 10, 1976. The legal description
of the gas well under Order R-5332 is: C&K Carlsbad "13" Com, No. ! Well, being
in the My of Sec. 13, T-22S, R-26E, NMPM, Eddy County, New Mexico, operated by
C&K Petroleum, Inc. of Houston, Texas.

Applicant desires protection of correlative rights and seeks operator compliance
with all provisions of Order R-5332, New Mexico rules and regulations, along with
accounting of production, sales, payments, working interests and royalties.

Applicant requests the Commission to replace C&K Petroleum, Inc. as operator
and substitute another operator for the well. '

The Commission's attention is called to General Provision of Order R-5332 where-
in the Commission retains jurisdiction of this case for futher orders. Ms. Lynn
Teschendorf's letter to Ass. Att. Gen. Paul Biderman (Apr. 21,'78) and Mr. R.
Stamet's letter of Feb. 14, '78, (both on file at Santa Fe) indicate a hearing
by the Commission to be the proper procedure.

Wherefore applicant requests the application be set for hearing before the Com-
mission and that after notice and hearing as required by law, the Commission
enter 1ts orders and undertake action as determined necessary to protect cor-
relative rights, prevent waste, and enforce New Mexico statutes, regulations,

and orders.

Respectfully submitted,
JZer Tyl

Bill Taylor
512 Welshire
Carlsbad, New Mexico 88220

wrdl el A Toc< fwc—,- See. - M. Cents 637037

&&w 7/s/73 %}{ ??‘>



July 10, 137¢
£12 l.elshir
Czrisvad, hew Fexlcoo Soezu

Mr. Joe Ramey, Secretary-lirecior

Ms. Lynn Teschendor{, Genersl lounsel
New Mexico 0il Conservstiion Division
P. C. Box 20358

Santa Fe, New Mexico 7501

L)

Dear Division HRepresentatives:

I have receivecd Ms. Teschencorf's cermmunication of July 7, 1%7c. Tnhe sutrpenea
procecure outlinea would of courss be DA

ested persons--~-not presently or. put reccerc” are not orn putlic record sc
that they might remain anonyrious. A r request, I Zo nct have the pri-
vilege to divulige their iderfties zt this time., They are aware of anvihing
of which I am., OCf course tne phhilc putclicaticn of notice or
local paper, etc. fulfills legel otligation of notificstiorn.

f

i
o NALT At ey tha et oA - -
gver the "gizer inter-

hearing oy

May 15, 1677, I verbelly informed Mr. ®, Stamcts of the date letter
of objection and cispute with Cik Petroleurn well cosis as be y 19,
1977. Tne letter covered severzl areas of dispute. A zopy signsc
return carc, certification number, etc. wiih date and perzon elivery

is enclosec feor your aid. I complied with regulations; the N-CCD has nct.

Ve do not challenge the 1227 factor., It is immaterial. e cnallen ine

RIGHT of Ci&n Petrcleur to receive it or ithe imposition of arny penal ceing
imposec upon Taylor znd Page. Ve contend 1 was ready to pay cur share of

well costs but nave not been allowed to do so because of incormpliance of

C%K Petrcleum to COrder R-€£332 and the lack of tne LN0CL to enforce tihusc

orders upon C&k. Such enficorcement neec nas deen stated te anc requestec

of the KMOCD several times. Teylor compliance with rsguiaticns;  XH0OCD feilure.

t is our desire to sgllow the MCCU to correci its owrn ris
[ 3 Rl 3

t oy
ing. John &:32. One of our attorneys desires to proceed directly to Dis-
trict Court with strong arpumentation to place the case there., Ve intend
t0 acquaint the KMOCD with arezs under its jurisdiciiorn nseding more regu-
lation, the lack of which allows such as Cith (we could name more) to fraud
1

individuals and States of millions of dol

Ve shall attempt to present evidence which will prove {raud, rc
a flagrant disregard for personal and State rights by Cix¥ from pri o
force-pocling application through today. [

Tne slight embarrassment at the hearing of the LFOCD will be a2 small price

to pay for the inforration they will gain. ‘we do intend tc state that the
RMOCD's lack ¢f enforcement of rules, regulaticne, stztutes, and orders
allows C&K its only legel clainm to tne 1207 pe nalt etc. and therefore
CiK's claim to such is ncot valid. A4ls oter Cn;O”Cme‘t of rules, euc.,
is nececsary to protect correlative rigch 3 prevent waste,

ER2Y

proving RMOCD regligence
with the mentioned provlems.
the court accepts our evidence.

¥

T
of enforcement of rules, etc., 2°c well as dea
Tne ermbarrassment therc coulc bz grester, if

17 the IMCCD should aecide to hear the lengthy case in its entirety: also
taxc consiructive action 1o procure for iisell, under {5-5-11, all the data
I have indiceted in myv letter with application of &/30/7%, & ruch more
Tzvoravic irmage mipnt emerge.

iy SuLpd ez requects wes not a riching expediiiorn.  Tns

the infcrmation from eacn to pursue futner legal actlorn ac

by law. 1 believe the sericusness of trhe charyes we snall

with involvement of the perscns and recoras named woulc rmz

desirable in order that corrzlativc and porscnal rights e

public putlication I have reguestied will be rore thar suf?l

purposes, so:



-o-
letter to NMOCD, July 10, 187

[«

PONEAS OF: 1. Edwars \i. Hooper;:
L. Jack Taylor; 5. CiK Petrole
line Co. records. I Mlll maKke

I would suggest vou might like
all partners of record as such
ords in Eddy County, N=w Mexico

In view of the stztements contsa
the NMOCD as basis for the KCC
I request NMOCD reconsideration
of less tharn full disciosure an
ings with the well under Crder

and orders. Any hearing with 1
needea to protect correlative ri
suit in District Cour: instead.

phasized by the fact we have lefl
"suspense'" account. rather than

If the NMCCD coes not desire to
all facts relative to C&K's obt
NMCCD is recguested tc identify

specific NMOCD rules, Aegulbulu
of Bill Taylor in order that the
and consideration.
A nuestion exists as to waether
of July 7, 1975 on benalf of th
the LA OCD tu & hearin; as recue
mv application for rerearing yo
stated herein. ‘e shall allow

to the District Court for consi
certain of compliance witn the

I have placed more of our case
sary, however 1 will take one
more healthy atmospnere between
has done legal work for me (he
He is also a personal {riend of
orney General)., Perhaps a phon
might ease the apparent hostili
toward protection of correlativ
unbizsed opinion as tc whether

i 2. Jasorn l.. Rellahin; 3. David E. Zotis;
um, Inc, records; and 6, Transwestern Pipe-
adrmittable references to them in hearing.

ined herei:, stating errcor on the par:i of
D's refusal ‘o nhear the case ir entirety,
toward placing limitations on the hearing
d accounting ¢ C&K Petroleum, Inc.'s deal-

R-332 and State statutes, rules, regulations,
ess will not be adecuate to disclcse tne facts

ights, and would of necessity require pur-

The serioucsness of tne problems is em-
ft over 313,000 rocyvalty benefiis irn C&k's
compromise.

ar the case In entireln with
he the case in entireuy, ik
alning anc operating the wel tne =
the specific administrative anc

ar
ns, statutes, ¢

& District

2

s. Tescrendor! T
e N0OCD to constitute
sted, 1f s¢, then this
ur decision, ra2guesting
attorneys tc begin preparing their appeal
deragtion cof the full case in order to be
time limits of the Division's reguliations.

O

in writing than should crdinarily be neces-

more step for the purpcse of developing a
us. Thomas liarek, a Carisbad attorney

is not one of my attorneys in this case).
Jeff{ Bingaman (most likely the next Att-

e call from Ms. Teschendorf to Mr. lMarek

ty enough to allow constructive efforts

e rignts., I believe he could provide an

Bill Tavler is g blow-hard creating trouble

or someone with genuine provlems for the [THMCCD's considoraticn, or the

District Courts.
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September 20, 1978
512 Welshire
Carlsbad, New Mexico B£8220

American Bank of Carlsbad
P.0O. Box 1689
Carlsbad, New Mexico 88220

Dear Escrow Department:

In the hearing of Case 6289 on September 11, 1978, at Santa Fe, New Mex~
ico before the New Mexico Oil Conservation Division Commissioners, Mr,

Gil Tompson of C&K Petroleum, Inc. stated C&K Petroleum had placed approx-
imately thirty thousand dollars ($30,000) in an escrow account in the Amer-
ican Bank of Carlsbad for unpaid royalty owners of C&K Carlsbad 13, No, 1
Well, in compliance with Provision No. 12 of Order R-5332 of the NMOCD
dated November 30, 1976. N

Provision 12 of the NMOCD Order R-5332 states: "That all proceeds from
production from the subject well which are not disbursed for any reason
shall be placed in escrow in Eddy County, New Mexico, to be paid to the
true owner thereof upon demand and proof of ownership; that the operator
shall notify the Commission of the name and address of the escrow agent
within 90 days from the date of this order."

I respectfully request my share of the royalty funds estasblished in the
escrow account,

In the event the American Bank of Carlsbad cannot furnish my royalty mon-
les herewith, I request information as to exactly what is needed to ob-
tain my money; exactly how much money is established in the fund for me;
which months production are designated in the fund; and how the account
is established so that my individual royalty is recognized. -

Sincerely,

Bill Taylor

Xerox: C&K Petroleum, Inc.é Cad.fus mait ® 637109 Lecd Sepd 26,70 by a A/"d\ ()M

New Mexico 0il Conservation Division
c.

New Mexico Cil Conservation Division: Upon my presenting this letter to

Mrs. Barbara Webber ol the American Bank of Carlsbad (NM) on the morning

of Sept. 21, 1978, she requested I contact their attorney. She stated the
Bank had contacted C&K personnel (upon my having made a verbal request of pay=-
ment for my interests the prior day) and requested instructions for the escrow
account; and presently no instructions concerning the royalty interests and
payments were with the account,

I presented a copy of this letter to the attorney; he requested a few days
time prior my sending my copies. He stated that the account was set up as

some sort of savings-escrow account, had no royalty payment provisions, and

C&K had a signature card on the account. He had advised the bank to not

make any royalty payments on the account as no information as to such interests

or payments was on record with the bank.

He phoned Mrs. Webber and stated to her that the escrow account, as existed,
was not in compliance with the Provision 12 of NMOCD Order R-5332, and he
would be in later to discuss items concerning the account.

[t Ty o 3] 25/78

Bill Taylor

2¢Z -(CP“L7 7% b’
Xerox: American Bank of Carlsbad Covt. ™ 63 710¢ ’é ¢ ‘.
a (cJ b‘-——‘_—
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September 26, 1978

Mr. Bill Taylor
512 Welshire
Carlsbad, NM 88220

Dear Mr. Taylor:

As you are aware, this office represents the American Bank of Carls~
bad.

We have reviewed your demand letters to the American Bank's escrow
department. C & K Petroleum has deposited $30, 000 in a savings ac-
count in its name in the American Bank. This account is not an escrow
account nor have any escrow instructions been sent to the American
Bank. The American Bank has no authorization or instructions to pay
any portion of the savings account to you and can only pay the proceeds
to C & K Petroleum.

The American Bank of Carlsbad is, therefore, unable to fulfill your
requests in the letter of September 20, 1978.

Yours very truly,
MATKINS AND MARTIN
S
W. T. Martin, Jr.
ebg
cc:  Mr. Jerry N. Jones
President
American Bank of Carlsbad

P. O. Box 1689
Carlsbad, NM 88220



STATE OF NEW MEXICO

ENERG\ D MINERALS DEPART 1ENT

OIL CONSERVATION DIVISION

BRUCE KING POST OFFICE BOX 2088
GOVERNOR STATE LAND OFFICE BUILDING
SANTA FE, NEW MEXICO 87501
LARRY KEHOE CERTIFICATE (505) 8272434

TO WHOM IT MAY CONCERN:

I, JOE D. RAMEY, Director of the 0il Conservation Division of
the New Mexico Energy and Minerals Department, do hereby certify
that the attached is a true and correct copy of Order No. R-5332
in Case No. 5807 on file in this office.

g

A S ey

J?/D. RAMEY, birecto/y
/ '

March 2, 1979

STATE OF NEW MEXICO)
) ss.
COUNTY OF SANTA FE )

The foregoing instrument was acknowledged before me this 2nd
day of March, 1979.

o

,

O e NS e h

NOTARY PUBLIC

My Commission Expires:
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BEFO™= THLE OIL CONSERVATION COM“TSSION
OF THE STATE OF NEW MEXIC

IN THE MATTER OF THE HEARING
CALLED BY THE OIL CONSERVATION
COMMISSION OF NEW MEXICO FOR
THE PURPOSE OF CONSIDERING:

CASE NO. 5807
Order No. R-5332

APPLICATION OF C & K PETROLEUM, INC.

FOR COMPULSORY POOLING AND A NON-STANDARD
UNIT, EDDY COUNTY, NEW MEXICO.

ORDER OF THE COMMISSION

BY THE COMMISSION:

This cause came on for hearing at 9 a.m. on November 10,
1976, at Santa Fe, New Mexico, before Examiner Richard L. Stamets.

NOW, on this 30th day of November, 1976, the Commission,
a quorum being present, having considered the testimony, the
record, and the recommendations of the Examiner, and being
fully advised in the premises,

FINDS:

(1) That due public notice having been given as required
by law, the Commission has jurisdiction of this cause and the
subject matter thereof.

(2) That the applicant, C & K Petroleum, Inc., seeks an
order pooling all mineral interests in the Wolfcamp and
Pennsylvanian formations underlying the N/2 of Section 13,
Township 22 South, Range 26 Last, NMPM, South Carlsbad Field,
Eddy County, New Mexico.

(3) That the applicant has the right to drill and proposes
to drill a well 1680 feet from the North line and 1980 feet
from the LEast line of said Section 13 to be dedicated to a
non~-standard 336.6-acre unit.

(4) That there are interest owners in the proposed
proration unit who have not agreed to pool their interests.

(5) That to avoid the drilling of unnecessary wells, to
protect correlative rights, and to afford to the owner of each
interest in said unit the opportunity to recover or receive
without unnecessary expensc his just and fair share of the gas
in said pool, the subject application should be approved by
pooling all mineral interests, whatever they may be, within said
unit.



-2- ]
Case No. 580"
Order No. R~5532

(6) That the applicant should be designated the operator
of the subject well and unit.

(7) That any non-consenting working interest owner should
be afforded the opportunity to pay his share of estimated well
costs to the operator in lieu of paying his share of reasonable
well costs out of production.

(8) That any non-consenting working interest owner that
does not pay his share of estimated well costs should have
withheld from production his share of the reasonable well costs
plus an additional 120 percent thereof as a reasonable charge
for the risk involved in the drilling of the well.

(9) That any non-consenting interest owner should be
afforded the opportunity to object to the actual well costs
but that actual well costs should be adopted as the reasonable
well costs in the absence of such objection.

(10) That following determination of reasonable well costs,
any non-consenting working interest owner that has paid his
share of estimated costs should pay to the operator any amount
that reasonable well costs exceed estimated well costs and
should receive from the operator any amount that paid estimated
well costs exceed reasonable well costs.

(11) That $1,000 per month while drilling and $150 per
month while producing should be fixed as reasonable charges
for supervision (combined fixed rates); that the operator
should be authorized to withhold from production the
proportionate share of such supervision charges attributable
to each non-consenting working interest, and in addition thereto,
the operator should be authorized to withhold from production
the proportionate share of actual expenditures required for
operating the subject well, not in excess of what are reasonable,
attributable to each non-consenting working interest.

(12) That all proceeds from production from the subject
well which are not disbursed for any reason should be placed
in escrow to be paid to the true owner thereof upon demand and
proof of ownership.

(13) That upon the failure of the operator of said pooled
unit to commence drilling of the well to which said unit is
dedicated on or before February 28, 1977, the order pooling
said unit should become null and void and of no effect
whatsoever.
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IT IS THEREFORE ORDERED:

(1) That all mineral interests, whatever they may be,
in the Wolfcamp and Pennsylvanian formations underlying the
N/2 of Section 13, Township 22 South, Range 26 East, NMPM,
South Carlsbad Field, Eddy County, New Mexico, are hereby
pooled to form a non-standard 336.6-acre gas spacing and
proration unit to be dedicated to a well to be drilled 1680
feet from the North line and 1980 feet from the East line of
said Section 13.

PROVIDED HOWEVER, that the operator of said unit shall
commence the drilling of said well on or before the 28th day
of February, 1977, and shall thereafter continue the drilling
of said well with due diligence to a depth sufficient to test
the Pennsylvanian formation;

PROVIDED FURTHER, that in the event said operator does not
commence the drilling of said well on or before the 28th day of
February, 1977, Order (1) of this order shall be null and void
and of no effect whatsoever; unless said operator obtains a
time extension from the Commission for good cause shown.

PROVIDED FURTHER, that should said well not be drilled to
completion, or abandonment, within 120 days after commencement
thereof, said operator shall appear before the Commission and
show cause why Order (1) of this order should not be rescinded.

(2) That C & K Petroleum, Inc. is hereby designated the
operator of the subject well and unit.

(3) That after the effective date of this order and
within 30 days prior to commencing said well, the operator
shall furnish the Commission and each known working interest
owner in the subject unit an itemized schedule of estimated
well costs.

(4) That within 30 days from the date the schedule of
estimated well costs is furnished to him, any non-consenting
working interest owner shall have the right to pay his share
of estimated well costs to the operator in lieu of paying his
share of reasonable well costs out of production, and that any
such owner who pays his share of estimated well costs as pro-
vided above shall remain liable for operating costs but shall
not be liable for risk charges.

(5) That the operator shall furnish the Commission and
each known working interest owner an itemized schedule of
actual well costs within 90 days following completion of the
well; that if no objection to the actual well costs is received
by the Commission and the Commission has not objected within 45
days following receipt of said schedule, the actual well costs
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shall be the reasonable well costs; provided however, that if
there is an objection to actual well costs within said 45-day
period the Commission will determine reasonable well costs
after public notice and hearing.

{(6) That within 60 days following determination of
reasonable -well costs, any non-consenting working interest
owner that has paid his share of estimated costs in advance
as provided above shall pay to the operator his pro rata share
of the amount that reasonable well costs exceed estimated well
costs and shall receive from the operator his pro rata share
of the amount that estimated well costs exceed reasonable
well costs.

(7) That the operator is hereby authorized to withhold
the following costs and charges from production:

(A) The pro rata share of reasonable well costs
attributable to each non-consenting working
interest owner who has not paid his share
of estimated well costs within 30 days from
the date the schedule of estimated well
costs is furnished to him.

(B) As a charge for the risk involved in the
drilling of the well, 120 percent of the {
pro rata share of reasonable well costs
attributable to each non-consenting working
interest owner who has not paid his share
of estimated well costs within 30 days from
the date the schedule of estimated well
costs is furnished to him.

(8) That the operator shall distribute said costs and
charges withheld from production to the parties who advanced
the well costs.

(9) That $1,000 per month while drilling and $150 per
month while producing are hereby fixed as reasonable charges
for supervision (combined fixed rates); that the operator is
hereby authorized to withhold from production the proportionate
share of such supervision charges attributable to each non-
consenting working interest, and in addition thereto, the
operator is hereby authorized to withhold from production the
proportionate share of actual expenditures required for
operating such well, not in excess of what arc reasonable,
attributable to each non-consenting working interest.

(10) That any unsevered mineral interest shall be considered
a seven—-eighths (7/8) working interest and a one-eighth (1/8)
royalty interest for the purpose of allocating costs and
charges under the terms of this order.
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(11) That any well costs or charges which are to be paid
out of .production shall be withheld only from the working
interests share of production, and no costs or charges shall
be withheld from production attributable to royalty interests.

(12) That all proceeds from production from the subject
well which are not disbursed for any reason shall be placed in
escrow in Eddy County, New Mexico, to be paid to the true
owner thereof upon demand and proof of ownership; that the
operator shall notify the Commission of the name and address
of said escrow agent within 90 days from the date of this
order.

(13) That jurisdiction of this cause is retained for the
entry of such further orders as the Commission may deem
necessary.

DONE at Santa Fe, New Mexico, on the day and year herein-
above designated.

STATE OF NEW MEXICO
OIL CONSERVATION COMMISSION

. LUCERO, Chairman

SEAL

dr/



STATE OF NEW MEXICO

ENERGY anD MINERALS DEPARTMENT

OIL CONSERVATION DIVISION

BRUCE KING POST DFFICE BOX 2088
GOVERNOR STATE LAND OFFICE BUILDING
SANTA FE, NEW MEXICO 87501
LAHS?;?E'T(AE;V{OE CERTIFICATE (505) 827-2434

TO WHOM IT MAY CONCERN:

I, JOE D. RAMEY, Director of the 0il Conservation Division of
the New Mexico Energy and Minerals Department, do hereby certify
that the attached is a true and correct copy of Order No. R-5332-A
in Case No. 6289 on file in this/ i

ya

JOF D. RAMEY/, Direcgbr
March 2, 1979 /' /

STATE OF NEW MEXICO )
)ss.
COUNTY OF SANTA FE )

The foregoing instrument was acknowledged before me this 2nd

day of March, 1979. )
™~ ) ’/'

/ {5 B o {f"'/"" <

NOTARY PUBLIC

My Commission Expires:

Y A
;




STATE OF NEW MEXICO
ENERGY AND MINERALS DEPARTMLNT
+ OIL CONSERVATION DIVISION

“IN THE MATTER OF THE HEARING
CALLED BY THE OII CONSERVATION
COMMISSION OF NEW MEXICO FOR
THE PURPOSE OF CONSIDERING:

CASE NO. 6289
Order No. R-5332-A

APPLICATION OF BILL TAYLOR FOR
ENFORCEMENT AND AMENDMENT OF
ORDER NO. R-5332, EDDY COUNTY,
NEW MEXICO.

ORDER OF THE COMMISSION

BY THE COMMISSION:

This cause came on for hearing at 9 a.m. on August 9, 1978,
and September 11, 1978, at Santa Fe, New Mexico, before the 0il
Conservation Commission of New Mexico, hereinafter referred to
as the "Commission."

NOW, on this 17th day of October, 1978, the Commission,
a quorum being present, having considered the testimony presented
and the exhibits received at said hearing, and being fully ad-
vised in the premises,

FINDS:

(1) That due public notice having been given as required
by law, the Commission has jurisdiction of this cause and the
subject matter thereof.

(2) That on November 30, 1976, upon the application of
C & K Petroleum, Inc., hereinafter referred to as "C & K", the
Commission issued its Order Mo. R-5332 pooling the N/2 of Sec-
tion 13, Township 22 South, Range 26 East, NMPM, South Carlsbad
IField, Eddy County, New Mexico.

(3) That this acreage was dedicated to the Carlsbad "13"
Vell No. 1 located in Unit 5 of said section.

(4) That C & K was appointed the operator of the well by
Order No. R-5332, and Bill Taylor, hereinafter referred to as
"Taylor"”, was and is an interest owner in said well.
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(5) That on July S5, 1978, Taylor filed an application for
"operator's ‘accounting, regulation and order compliance;
operator removal; protection of royalty and interest owner's
correlative rights; and Commission amendment of Order No. R-5332."

(6) That this cause came on for hearing on August 3§, 1978,
and September 11, 1978.

(7) That C & K failed to furnish the Commission and each
known working interest owner an itemized schedule of estimated
well costs after the effective date of Order No. R-5332 and
within 30 days prior to commencing the well in accordance with
Order (3) of said order.

(8) That Taylor was therefore not afforded the opportunity
to pay his share of estimated well costs to the operator in
accordance with the terms of said Order No. R-5332 in lieu of
paying his share of reasonable well costs out of production.

(9) That Taylor should be afforded the opportunity to pay
his share of reasonable well costs now in lieu of paying the
same out of production.

(10) That although Taylor objected to well costs as sub-
mitted by C & K, including tubing costs, the evidence presented
shows that actual well costs total $551,903.87.

(11) That said well costs of $551,903.87 are reasonable
costs for the subject well.

(12) That within 30 days from the effective date of this
order, Taylor should have tre right to pay his share of the
actual well costs to the operator in lieu of paying his share of
said costs out of production; further, that if he pays his share
as provided herein, he should remain liable for operating costs
but should not be liable for risk charges.

(13) That no evidence was presented showing that C & K
has failed to afford Taylor or other interest owners in the unit
the opportunity to recover their just and fair share of the gas
from the Carlsbad "13 Well No. 1, and there is no evidence
that correlative rights have been impaired.

(14) That no evidence was presented showing that C & K
has caused waste by its operation of the well.

(15) That although certain of the accounting and operational
procedures employed by C & K in the past appear to have been
less than satisfactory, these have apparently now been corrected.
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H (16) That although the evidence in this case establishes
that C & K has been grossly lax in the observance of certain
Division rules and orders, particularly as they relate to the
filing of forms and reports, and the establishment of an escrow
account in accordance with Order (12) of Order No. R-5332,

the Commission cannot find this to be grounds for removal of

C & K as operator of the well at this time, and it should be
permitted to continue as operator, pending further order of

the Commission or Division.

e
e ——

(17) That Taylor's request that C & K be removed as
operator should therefore be denied.

IT IS THEREFORE ORDERED:

(1) That the application of Bill Taylor for removal of

iC & K Petroleum, Inc., as operator of the Carlsbad "13" Well
No. 1 located in Unit G of Section 13, Township 22 South, Range
26 East, NMPM, South Carlsbad Field, Eddy County, New Mexico,
is hereby denied.

e a—

(2) That within 30 days from the effective date of this
Order, Bill Taylor shall have the right to pay his share of the
Iactual well costs of $551,903.87 to the operator of said
Carlsbad "13" Well No. 1 in lieu of paying his share of said

costs out of production, and should he pay his share as provided
| above, he shall remain liable for operating costs but shall not
be liable for risk charges.

(3) That all provisions of Order No. R-5332 not in conflict
herewith shall remain in full force and effect.

(4) That jurisdiction of this cause is retained for the
entry of such further orders as the Commission may deem necessary.

DONE at Santa Fe, New Mexico, on the day and year herein-
above designated.

STATE OF NEW MEXICO

OIL CONS R\%leissxom
/ 5 . s
PHIL R. LUCZ"{ /
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INTRODUCTION

This memorandum brief is submitted by Respondent O0il Conser-
vation Commission (Comﬁission) in response to the petiﬁion for
judicial review of Commission Order No. PR-5332-A filed herein
by Petitioners Bill Taylor (Taylof) and C & K Petroleum, Inc.
(C & K). The issues raised by both petitioners are addressed
ih this brief. For convenience Cormission Orders Nos. R-5332
and R-5332-A, both relevant to this case, are attached hereto i
as Exhibits B and C, respectfully. |

It should be noted at this poiht that it fully appears thati

Taylor has abandoned its allegations that C & K should be

removed as operator of the Carlsbad 13 Well No. 1 because he has '

failed to renew such allegations in both his petition for rehear%

ing as well as in his petition for judicial review under considera-
— i

tion before this Cburt.

STATEMENT OF FACTS

The Statements of Fact contained in Petitioners' briefs are

sufficient to apprise the Court of the issues in the case. ;




SCOPE OI' REVITLW

The scope of review in this case is limited.by the fact that

this is an appeal from an administrative order issued pursuant

. to hearings before the 0il Conservation Commission. The Court,

therefore, may only look at the record made in the administrative §

. hearing. Continental 0Oil Company vs. 0il Conservation Commission, |

L 70 N.M. 310, 325, 326, 373 P.2d 809 (1962). It should determine

éfacted outside the scope of its statutory responsibility; or

?zissued an order not supported by substantial evidence. Otero vs.

i

i New Mexico State Police Board, 495 9.2d 374, 83 N.M. 594 (1972).

In the absence of a determination that the Commission acted in

one of the above ways, the decision of the Commission should be

affirmed. Furthermore, the Court is not to weigh the evidence

" if the Commission acted arbitrarily, capriciously or unreasonably;’

1

but its inquiry is limited to whether the Commission could reason-:

ably meke its findings based on the record before it. Grace vs.

0il Conservation Commission, 87 N.M. 205, 531 P.2d 939 (1975).

i Also, the Court is to give "...special weight and credence to

the experience, technical competence énd specialized knowledge
of the Commission." Grace, supra, at 208.

"Substantial evidence" is "such relevant evidence as a

: reasonable mind might accept as adequate to support a conclusion."

Fort Sumner Municipal School Board vs. Parsons, 82 N.M. 610,

485 P.2d 366 (1971); VWickersham vs. New Mexico State Board of

Fducation, 81 N.M, 188, 464 P.2d 918, Ct. of App. (1970). 1In

i deciding whether a finding has substantial support, the Court

must review the evidence in the most favorable light to support
the finding and reverse only if convinced that the evidence thus
viewed together with all reasonable inferences to be drawn there-
from, cannot sustain the finding. Any evidence unfavorable to

the finding will not be considercd. Martinez vs. Sears Roebuck

& Company 81 N.M. 371, 467 P.2d 37, Ct. of App. (1970); United

Veterans Organization vs, New Mexico Property Appraisal Department,

i

84. N.M. 114, 500 P.2d 199, Ct. of App. (1972).
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i fatal to the validity of Order No. R-5332-A and thus rendered

inot been impaired and no waste had occurred from C & K's operation

jof:the Carlsbad 13 Well No. 1 the Commission had no jurisdiction.

ORDER MNO. R-5332-A IS NOT UNLAWFUL
AND NOT IN EXCESS O THL AUTHORITY
OI' THY COMMISSTON.,

C & K in its brief argues that Findings 13 and 14 were

the order void. The basis of this argument runs on the theory

that because the two findings found that correlative rights had

This argument completely ignores the initial compulsory pooling
Order No. R-5332 applied for by C & K and which force-pooled
Taylor's and others' interests.

Finding No. 5 of Order No. R-5332 states:

"That to avoid the drilling of unnecessary
wells, to protect correlative rights, and to afford
to the owner of each interest in said unit the
opportunity to recover or receive without unnecessary
expense his just and fair share of the gas in said
pool, the subject application should be approved by
pooling all mineral interests, whatever they may be,
within said unit."”

Order No. 13 of Order No. R-5332 states:

for the entry of such further orders as the
Commission may deem necessary."

i

!

"That jurisdiction of this cause is retained j

1

i

At first glance, C & K's argument leaves us on the horns of |

a dilemna if one were to assume that findings such as the Find- i

ings 13 and 14 automatically defeated jurisdiction from the

beginning. To adopt this view would render the powers, and indeed

' the purpose, of the o0il conservation statutes meaninaless.

A more meaningful and logical approach is that the Commissioﬂ
has continuous jurisdiction to protect correlative rights and %
that its jurisdiction will not be defeated by findings such as i
Findings 13 and 14. Jurisdiction must exist for the Commission
to reach a determination as to whether correlative rights will
be impaired, arc being impaired, or have been impaired depending.
bn the particular fact situation.

In Order R-5332 the Commission sought to prevent waste by

the drilling of unnecessary wells and to protect the correlative




rights of the various interest owners, and in addition rectained
jurisdiction over the subject matter of the order to carry out
its duties and to preserve the integrity of its order.

C & K has cited some New Mexico Supreme Court caseé dealing
with the powers of the 0il Conservation Commission. Close
scrutiny of those cases reveals that they are inapplicable to
this case. If anything, these cases lend support to the posi-

tion of the Commission.

Two of these cases are worthy of mention. Continental 0il ggé

v. 0Oil Conservation Cormission, suvra, strongly emphasizes the

role of the Commission with respect to prevention of waste and
protection of correlative rights.

Sims v. Mechem, 72 N.M. 186, 382 P.2d 183 (19€3) merely

supports the findings made in Order No. R-5332. The Sims case
simply invalidated an order of the Commission for not making a

finding that waste would be prevented. Like in the Continental

case, the New Mexico Supreme Court ruled in Sims that the

Cormission had not made jurisdictional findings relative to
prevention of waste and protection of correlative rights.

In its brief C & K has cited much of the statutory power of
the Commission. Included in those citations is Section 70-2-11
NMSA, (1978 Comp.) which reads as follows:

"A. The division is hereby empowered, and it is
its duty. to prevent waste prohibited by this act
and to protect correlative rights, as in this act
provided. To that end, the division is empowered
to make and enforce rules, reqgulations and orders,
and to do whatever may be reasonably necessary to
carry out the purposce of this act, whether or not
indicated or specified in any section hereof.

"B. The commission shall have concurrent
jurisdiction and authority with the division to
the extent necessary for the commission to perform
its duties as required by law." (emphasis added)
Indeed the foregoing language of Section 7-2-11 is quite broad
in its grant of regulatory authority to the Commission.

Section 70-2-17 NMSA (1978 Comp.), the compulsory pooling

statutc, states that the compulsory pooling orders issued by




the Commission "shall be upon such terms and conditions as are

just and rcasonable and will afford to the owner or owners of

each tract or intercst in the unit to recover or receive without ;

unnecessary expense his just and fair share of the o0il or gas

or both...." (emphasis added)

In fact many of the oil conservation statutes allow the
Commission to give equitable consideration to certain situations
as may from time to time exist. The Legislature liberally

sprinkled such words as "just and equitable," "just and fair,"

and "just and reasonable" in the conservation statutes. See
Section 70-2-17, supra. The proraticn statute, Section 70-2-15
(C) gives explicit authority for eguitable consideration. In
addition, it appears that the Legislature recognized the

difficulty that could arise from time to time in ascertaining

equitable shares of oil and gas to the various interest owners
in a unit or pool. Therefore, the legislature again resorted

to flexible language such as "so far as it is practicable to do

so" and "so far as can be praétically determined." See Section %
70-2-17.

There can be no other conclusion but that the Commission
had ample authority in making its ruling under Order No. R—5332-A1

'

THE COMMISSION FINDINGS ARE
SUPPORTED BY SUBETANTIAL
EVIDENCE.

As stated earlier and in C & K's brief, the real test of
whether there is substantial evidence to support the Commission's

findings is whether the Cormission could reasonably make the

findincs. See Grace v. 0il Conservation Commission, supra.
= [4 &

Order No. 3 of Conmission Order MNo. R-5332 states that

the opecrator was to have furnished all known working interest

owners in the unit with an itemized schedule of estimated well
costs within 30 days before commencing the well. In addition,

through Order 4 of Order R-5332 non~-conscnting working interest




owners were allowed to pay their share of estimated well costs

f provided that such payment was made within 30 days after receipt

of the schedule of estimated well costs.
The relevant facts in this regard are as follows: -
(1) Order R-5332 was issued on‘November 30, 1976.
(2) Taylor_received an AFE on November 9 and 10, 1976.
(3) Spud date of the well was January 16, 1977.
Tr. 49
(4) Approximate completion date of the well was
March 16, 1977. Tr. 62.
The illustration presented by .the above facts and dates is
that although Taylor received two idential AFE's on the date
of the hearing and the following day, the drilling of the well
was not commenced until more than a year later. It would seem
logical that the actual estimate for well costs would be more
refined and reliable the closer one gets to the spud date. This
is evident from the sharp rise in tubing costs as evidenced by
the testimony of Dorcthy Browh to the effect that tubing costs
has been undercharged (Tr. 67) because market value had not
been assessed to tubing taken from the warehouse, Tr. 65.
Taylor simply was not furnished an AFE within 30 davs prior

to commencement of the well.

RISK FACTOR

As discussed above, the Commission in Order No. R-5332,

retained jurisdiction over the subject matter of the order.

After not complying with the Commission order C & K now complains

about the removal of the 120 percent risk factor. Had C & K
timely furnished the AFE to Taylor this issue as it relates to
Taylor's correlative rights would not be before this court.

The Commission's sole basis for removing the risk factor is
the protection of corrclative rights over which the Commission
has ample authority as discussed carlier. But let us go a

step further and examine C & K's position as opcrator of the




unit with respect to other interest owners in the unit.
Application of fiduciary responsibilities may be necessary

to the relationship of the operator under a pooling situation

as found in this casce and persons having interests in the pooled

prenises affected. In this regard see 6 Williams and Meyers,

0il and Gas Law, Section 990. By C & K's own admission it was

not careful in compliance with the order as well as other
filing procedures. See Tr. 125 testimony of Mr. Tompson, one
of C & K's witnesses.

It seems clear that C & K cannot be hcard to complain.




THE OIL CONSERVATION COMMISSION
DID NOT FAIL TO CONSIDER THE
RIGHTS OI' W, A. PAGE, JR.

The recal basis of Taylor's érgument on this issue is that
Taylor was not allowed to represent Mr. Page at the hearing. The
OCC had a valid reason for not allowing Taylor to represent
Mr. Page. Simply, Taylor is not an attorney licensed under the
rules of the New Mexico Supreme Court relating to admission to
the practice of law.

Attached hereto as Exhibit A is Attorney General Opinion
58-200 issued on September 30, 1958 and still in force. The
essence of this opinion is that representation by a layman of
another before an administrative body where the character of the
acts performed are in a representative capacity as an advocate
constitutes the practice of law. Since Opinion 58-200 is
attached hereto in its entiretv its further explanation is
unnecessary as the opinion speaks for itself. It should be
noted, however, that the statutes under discussion and considera-
tion in the opinion now are found in the 1978 Compilation as
Sections 36-2-9, 36-2-27 and 36-2-28,

In addition, in the case of State ex rel Norvell v. Credit

Bureau of Albuguerque, 85 N.M. 521, 514 P.2d 49 (1973) the

New Mexico Supreme Court recognized that an indicia of the
practice of law included representation of parties before

administrative bodies.

As is evident from the rccord, the Orders under consideration

in this case are formal orders. The hearings before the Commis-
sion often are adversary in nature requifing a special skill and
competence obtained through special training and experience.
Certainly the hearing giving rise to Order No. R-5332-A had the
attributes of an adversary hoaring where witncsses were examined
and cross-examined, objections were made and ruled on, findings
Aof fact were made and a complete record for a possible appeal was

made.

i
i
i
'
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Clcarly the Commission cannot sanction the unauthorized
practice of law.

The contention that Mr. Page's correlative rights were
impaired is prepostrous. Mr. Page, nor an éttorncy hired by-
him, ever objected to the force-pooling order or attended its
hearing. Similarly, Mr. Page nor his attorney, were present [

at the second hearing giving rise to Order No. R-5332-A.

Simply stated, Mr. Page was validly treated as a non-

consenting interest owner whose interest was assessed a risk

factor as allowed by the compulsory pooling statute, Section 5

70-2-17, supra.

THE COMMISSION DID NOT ERR IN

FAILING TO OPDER C & K TO PAY

TAYLOR AND PAGE THEIR 1/8TH
ROYALTY INTERESTS

Earlier in this brief (with respect to points raised by

C & K) it was argued that the Commission's authority was quite
broad insofar as preventing waste and protecting correlative i
rights were concerned. But let-us not loose sight of the 1
origin and purpose of that authority.

It must be remembered that a regulatory agency such as
the Commission herein is not adjudicating property rights, but
rather is regulating production of o0il and gas. This issue
raised by Taylor is one that involves a determination of propertf
rights - totally outside the jurisdiction of the Commission or
the Executive branch of the state government. Determination !

of ownership in property are judicial functions. Continental

0il Co. v. 0il Conscrvation Commission, supra.

It is true that the compulsory pooling statute does call
for the royalty interest of interest owners of unleased mineral
tracts to be a 1/8 royalty interest. But the reason for setting
a royalty interest in the statute is for comparable treatment
with leased tracts in the unit. Generally royalty interests

under an oil and gas lease have been 1/8 of the gross value of
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the production and the royalty interest has been free from

costs of production. See 3 Williams, 0il and Gas Law,

Sections 641, 642.3.
The point is that the statute sets a royalty percentage for
unleased tracts so that there will be a comparable parity between

leasced and unleased tracts 1in a unit.

If Taylor believes that the royalty portion of his interest |
was unlawfully withheld, then his remedy would be in bringing
an appropriate action in a proper court. It is not for the
Commission to decide the extent of Taylor's interest nor whether :
it is necessary for Taylor to sign a division order before
payment. Clearly issues with respect to language of a division

order have nothing to do with correlative rights.

THE COMMISSION DID NOT ERR
IN FAILING TO ASSLSS THE
PEMALTY PROVISIONS OF SECTION
70-2-31 B NMSA (197& COMP.)
The thrust of Taylor's argument is that the penalty provi-
sions of Section 70-2-31 are mandatory.

We have already quoted Section 70-2-11 to illustrate the

broad powers of the Commission. Section 70-2-11 would seem

to temper the language of Section 70-2-31. It appears inappro-
priate that the legislature intended that each and every viola-
tion of rules and orders of the Comrission, whether intentional !
or not, be prosecuted with the zeal that Taylor suggests.

A legislative intention that the word "shall" is to be
construed as permissive may appear from the spirit and purpose
of an act or from the connection in which it is used. See
Am Jur 2d, Statutes, Section 26.

Moreover, in determining whether a statutory provision is
mandatory or directory, a rcasonable construction must be given
rather than one which would render the statute absurd. State v.)

Vigil, 74 N.M, 766, 398 P.2d 987 (1965). In this case Taylor's




theory for penalizing C & K certainly borders on the absurd,
when one computes a late, but unintentional, filing at $1000.00
per day, let alone Taylor's entire list of C & K's violations.
Even assuming that the penalty provisions are mandatory,
under our set of facts, TaYlor's allegations are improperly
brought before this court. A Writ of Mandamus is the method by
which Taylor can properly bring this issue before the court and

not through an appeal from an order of the Commission.

THE COMMISSION DID NOT ERR
IN FAILING TO GRANT TAYLOR'S
APPLICATION FOR REHEARING.

Essentially nothing new would have been.presented to the
Commission had it granted Taylor's application for rehearing.
Taylor claims in this reéard run to C & K's failure to open an
escrow account in Eddy County. The record reveals that this

problem was amply presented to the Commission. Tr. 133, 137,

144, 150, 151.

- 11 -




EH**DYCCﬂﬁvth‘tontn° 0il Conservation Commission
J"Lavdq o R P. O. Box 2088
'f“if’ y déj Z ’ Santa Fe, New Mexico 87501
19 ...,n(: sy of the fore- Telephone: 827-2741

CONCLUSION

In summary, C & K's appcal is one attempting to rescind
the Commission's order removing the 120 percent risk factor as
to Taylor's interest. C & K's position is not an enviable one
because it has only itself to blame; it cannot shift the
responsibility for its failings of timely making filings or of
making relevant and extremely crucial mistakes of not furnishing
estimated well costs to working interest owners of the unit
which C & K force pooled.

It is difficult to understand the- rationale of Taylor's
appeal from the nature of the facts in this case. By Order
No. R-5332-A Taylor seems to have obtained the best of two
possible worlds.

By virtue of C & K's ineptness in providing him with an
AFE within 30 days of drilling the Carlsbad 13 No. 1 well,
Taylor did not have to risk any capital in financing the
drilling of the well. After the drilling venture éroved sucess-
ful and the capital investment no longer a risk, Taylor through

the order was allowed to pay his share of the costs.

211 of these issues raised by Téylor are without merit insoj
far as Order No. R-5332-A is coﬁcerned. Simply stated, Taylor'sé
allegations raise issues beyond the scope of the Commission's
jurisdiction in that Taylor advances interests of others not
his éwn, seeks an adjudication of property rights, and is in
the wrong forum to force the Commission to penalize C & K.

The Commission'’s Order No. R-5332-A is legally supportable

in all respccts.

<§£§ e tfully//\%mltted,
iuq M{I

~Iu\\1‘, ' L. PADILLA
Assistant Attorney General

gmnypkmuM*vasnndulto
(mw:;n{’ ;ih "dfi/rc unh
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FIFTH JubICIAL DISTRICT

STATE OF NEw MExIco

JOHN B. WALKER P O Box 1628
District Judge S ‘Garisbad, New Mexico 88220
Division V o \ & g
May 31, 1979 . Phens(cos)esr-miot

(R

Mr. Jason W. Kellahin
P.0Q. Box 1769
Santa Fe, New Mexico 87501

Mr. W. T, Martin, Jr,
P.0, Drawer N
Carlsbad, New Mexico 88220

Lynn Teschendorf
P.Q0. Box 2088
Santa Fe, New Mexico 87501

Re: C & K Petroleum, Inc., vs.
New Mexico Energy and Minerals
Department, et al,
Eddy County Cause Nos., CV-78-415 and
CV-78-417 (Consolidated)

Gentlemen:

This is to advise each of you that I have entered an Order this date
striking interrogatories. ’

Very truly yours,
TN
. NS ~ ] .
NP YS %4\«)@4&“"- ]
N L\j

John B. Walker
District Judge

JBW/cy
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ROBERT N. MEYER

MATKINS AND MARTIN
ATTORNEYS AT LAW

CASWELL S. NEAL 1898-1974

601 NORTH CANAL STREET

JEROME D.MATKINS AREA CODE 505

P. Q. DRAWER N

W.T. MARTIN, JR. 885-2445

CARLSBAD, NEW MEXICO 88220 8as-2312

Meay 10, 1879

Mr, Martin Allday

Lynch, Chappell, Allday & Aldridge
1600 First National Building
Midland, TX 78701

Re: Bill G. Taylor, Carlsbad 13 Well No, 1
Dear Mr. Allday:

I have finally had the opportunity to get back on track with the Tzylor -C & K
problem. I have had a rather extengive meeting and discussion with Mr. Taylor.
Based upon that discussion 1 {eel it 18 entrely fruitluss for me to submit to C 4 K
Petroleum, Inc., a proposed Division Order or Operating Agreement that meets
Mr. Taylor's approvel as it is clear they would not meet with C & K's approval
even for seitlement purposes. I huve grave doubts at this time that any kind of
settlement can be accompliished. I am uui foreclosing tha idea.

I have submisted w0 uir. Kellabin, atorney of record, some interrogatories.
After I have had an opportunity 1o review ithe answers to those interrogatories,
I may then be in a position 0 review setuicisent pogsibilities and proceed along
those lines. It is only fair w inform you ihat at present Mr. Taylor is not prone
to entering inw «ny kind ol sevtlemcnt agreemont,

Yours very wruly,

MATKINS AND MIARTIN

W. T. Mardn, Jr.

wms
ce: Mr. Jason Kellahin
Aworney at Law
500 Don Gaspar
Santa Fe, N0 §7501
ce: Ms. Lynn Teschendor:

General Counsel

il Conservation Division
P. O. Box 2088

Santa Fe, NM 87501



STATE OF NEW MEXICO

; ENERGY ano MINERALS DEPARTMENT

Y

OIL CONSERVATION DIVISION
BRUCE KING POST OFFICE BOX 2088
GOVERNOR June 15, 1979 STATE LAND OFFICE BUILDING
SANTA FE, NEW MEXICO 87501
LARSE;;E;'OE (505} B27-2434
L ECZIVED
L
Mrs.

43
g\,

)
|
?x JUN1 91379 L

OIL CONSERVATION DIVISION
SANTA FE
88220

Frances M. Wilcox

Clerk of the District Court
Eddy County Courthouse
Carlsbad, New Mexico

Re: Eddy County Cause Nos.

CV-78-415 and Cv-78-417
Dear Mrs. Wilcox:

Enclosed, in duplicate, for filing please find

my Entry of Appearance in the above-numbered causes
which have been consolidated.

Thank you for your assistance in this matter.

2@:{ P

ERNEST IL.. PADILLA
General Counsel

ELP/dr

enc.

cc: W. T. Martin, Jr.

Jason Kellahin



STATE OF NEW MEXICO FIFTH JUDICKMb SRR rppY
STATE OF NEW MEXICO

IN THE DISTRICT COURT COUNTY OF EDDY
~ IN MY
FILED JUN 18 879 peme
C & K PETROLEUM, INC.,

a Corporation, FRANCES M. WILCOX

. Cierk of the District Court
Petitioner,

vS. NO. CV-78-415

NEW MEXICO ENERGY AND
MINERALS DEPARTMENT, OIL
CONSERVATION DIVISION
and BILL TAYLOR,

Respondents,

IN THE MATTER OF THE

APPLICATION OF BILL TAYLOR

FOR ENFORCEMENT AND AMEND- NO. CV-78-417
MENT OF ORDER NO. R-5332,

EDDY COUNTY, WEW MEXICO,

2%29CONSERVATION CASE NO. CONSOLIDATED

ENTRY OF APPEARANCE

Please take notice that the undersigned hereby enters his
appearance as counsel for the 0il Conservation Division in the

above-styled and numbered causes.

QWYM / fAfs

ERNEST L. PADILLA

Special Assistant Attorney General
P. 0. Box 2088

Santa Fe, New Mexico

505 827-2741

I hereby certify that I have
mailed a copy of the foregoing

pleading to opposing counsel of
—
record this @3-/“— /(f;yf

BYﬁ;? 5{[ &%d(k\




STATE OF NEW MEXICO

ENEHGY AND MINERALS DEPARTMENT

OiL. CONSERVATION DIVISION

S e
N
BRUCE KING ' POST OFFICE BOX 2088
GOVERNOR . . June 15, 1979 STAT: LAND OFFICE BUILDING
SANT & FE, NEW MEXICO 87501
LARRY KEHOE (505! 827-2434
SECRETARY

Mrs. Frances M. Wilcox
Clerk of the District Court
Eddy County Courthouse
Carlsbad, New Mexico 88220

Re: Eddy County Cause Nos.
CV-78-415 and CvV-78-417

Dear Mrs. Wilcox:

Enclosed, in duplicate, for filing please find
my Entry of Appearance in the above-numbered causes
which have been consolidated.

Thank vou for your assistance in this matter.

Very truly yours,

ERNEST L. PADILLA
General Counsel

ELP/dr

enc.

cc: W. T. Martin, Jr.
Jaso:r Kellahin



STRTL OF RLW MEXICO . COUNTY OF ELDY

I TEE DISTRICT COURT

C & K FLTROLLUH, INC.,
2 Corporation,
retitiorer,
vS. %0, CV-70-415

HEW REXNICO LNIEGY AN

AT TALS CIPA ‘)'A.}R:-:t‘:’ CIL
COLEILVATION DIVISION
and nIni TLYLOR ¥

Lespondents,

S TEEZ EATITLR OF TEE

FPLICATIGCS OF EILL TAYLOR .

FbR ERFORCLIIENT AND AMEND- . 5O, CV-T7C-417
FLNT OF ORDER Q. l\"533£'

LIDY COoUNTY, HEW MEXICO,

g{égCOQu~AVh;IO.-CASL %0, . CONSOLIDAYED

\.,H

ENZRY CF APTLEARRNCE

Plesse take rotice that the undersiconed hersby enters his
appearance as counsel for the Cil Conservation Division in the

above~styled &nd nurmbered causes.

ﬁfW’S\J / / Va

ERLCET L. SILLA

Special nSaistsnt Attorney General
P. O. Box 20685

Sante Fe, Nhew Mexico

505 827-2741

I horeby certify that I Lave
rmailed a copy of the foregoing
pleading to opposing counsel of

record tbis/ld%é//;(




!
Jason Kellahinl

W. Thomas K Hal

Karen Aubrey

.LAHIN and KELLAHIN

‘\3 i . Attorneys at Law
- 500 Don Gaspar Avenue
N Tt Post Office Box 1769 : y
- 3 DIVISION !
' Santa Fe, New Mexico 87501 Telephone 982-4235

L CONSERVATIO
Oft- COM™ GanTh FE

May 14, 1979

lirs. Frances ii. Wilcox
Clerk of the District Court
Fifth Judicial District

P. 0. Box 98

Carlsbad, lew Mexico 88220

Re: C & K Petroleum, Inc., v. lew Mexico Energy
and lMinerals Department, et al.,
wos. CV-738-415, CV-78-417 (Consolidated)

Dear lrs. Wilcox:

Enclosed, in duplicate, are the Objection of Interrog-
atories and lotion to Strike, together with memorandum in
support thereof and a form of order for the Judge's consid-
eration.

Would you kindly present this to the Judge assigned to
these Consolidated cases for his consideration?

Your assistance on this is appreciated.

Yours very truly,

ason W. Kellanin |

JWK :eps
Enclosures

cc: Martin L. Allday, bsq.
W. T. Martin, Jr., Lsq.
Gilbert C. Tompson
Ernest Padilla, Esq,/

Area Code 505
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OIL CON3Z/ATION DIVISION
SANTA FE

STATE OF ukW 1LALCC COUNTY OF EbbY
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Iiv Thi LISTRICT COURT

¢ & X PETROLLUM, 1.C.,
a Corporation,

Petitioner,
-yvSs - L"O. (JV-78-4]-3

JdEW MEKICO LNERGY AND
MINEKALS DEPARTMENT, OIL
CONSERVATION DIVISION
and BILL TAYLOK,

Respondents,

IN THE MATTER OF THE

APPLICATICN OF BILL TAYLOR

FOR ENFORCEMENT AND AMEND- No. CV-738-417
MENT OF ORDER NO. R-5332,

EDDY COUNTY, NEW EXICO,

OIL COWSERVATION CASE 0.

©2389 CONSOLIBATEL

OBJECTION TO INTERROGATOKILS
AdD
_ MOTICH TO STRIKE

Comes now C & i Petroleum, Inc., and as provided by
Rule 33, Rules of Civil Procedure for thne Dbistrict Courts
cf Jew Mexico, objects to tue interrogatories served on
cuis party vy bill Taylor, Eespondent in Cause no. CV-78-410
and Petitioner in Cause ilo. CV-7¢-417, and moves tuat said
interrogatories, a copy of walchi is attaciied hereto and
made a part of tuis notion, Le ordered to be stricken out
and cxpunged, and tnat C & K Petroleuw, Inc., be not required
To answer tie same upon tie tfollowing grounds:

1. Tae subject consolidated cases are appeals frcm
the ew liexico 0il Conservation bLivision, formerly (il
Conservation Commission, and complain of the Commission's

action in Case Jo. 0299, Order .lo. 1-5332.



2. Under the provisions of Section 70-2-25, uew lexico
Statutes, Annotated, 1v73 Ccmpilation, appeals frow tne (il
Conservation Commission are limited to matters raised in the
petiticn for rehearing, and under coustruction of tie act,
review is limited to a review of tine record vefore the Com-
mission.

3. 'Tne interrogatories, nor any other form of discovery,
could produce adnissible evidence nor lead to tiie discovery
of admissible evidence, as provided by Kule 20, Rules of Civil
Procedure, since no evidence is admissible on these appeals.

VHERGEFORE C & I Petroleun:, Inc., seeks an order of tnis
Court striking the interrogatories served on it as being
improperly served.

Respectfully submitted,

C & K PLTROLELM, IxNC.,

<

O4 XELLAHIN
KELLAHIN & LELLAMIN
P. 0. box 1l70Y

Santa Fe, Jew Mexico 67501
Ph. (505) 962-42385

CuKRTIFICATE

I hereby certify that a true copyv of the foregoing
cbjection ana motion was served on opposing counsel of
record tuis 'Y TK day of kay, 1979, Ly wailing a copy

tnereof to aim, postage fully paid.

Rllad -

O JASGH TELLAGTL




M |
\F\ MaY 171979 @

e ¥

L GO s TICH DIVISICH
SANTA FE

IN TIIE DISTRICT COURT OF EDDY COUNTY

STATE OF NEW MEXICO
IN THE MATTER CF TIIE )
APPLICATION OF BILL TAYLOR
FOR ENFORCEMENT AND No. CV-18-417
AMENDMENT OF ORDER NO. R-5332, CV-76-415
- EDDY COUNTY, NEW MEXICO, OIL ) ‘
. CONSERVATION COMMISSION CASE ,
S NO. 6288 ) |

-t

WRITTEN INTERROGATORIES

TO: C & K Petroleun, Inc., ¢/o its attorney '

Jason W. Kellahin

500 Don Gaspar

Santa Fe, New Mexico 87501

Please take note that pursuant to the Rules of Civil Procedure of the State
of New hexico, C & K Petroleum, Inc., is requested to answer under oath the follow-
ing written interrogatories within fifieen days of the date of submission.

1. State the amount of allowable production of C & K Carlsbad 13 Well No. 1,
as set by the Oil Conservation Division of the State of New Mexico since date of first
- production to the present. Itemize the production allowables on a monthly basis.

2. State on » monthly basis the amount of production of Carlsbad 13 Well
Nc. 1 since date of first production. Also state what percentage of the allowable as
set by the Oil Conservation Division was produced by © & K Pewoleum, inc.

3. Is any party or entity other than C & K Petroleum, Inc., acting as
operator and/or producing or removing production from C & K Carlsbad 13 Well No. 17

4. Stute 10 whom all production from C & K Carlsbad 13 Well No. 1 is being
s0ld and the price or prices having been paid for the product.

5. Since date of first production or runs has all the production Leen sold
to the same buyer? If not, state each buyer of production, the amount purchased,

the price paid thereon, and date of sales. Also, state whether the sales were intre-

state or interstate in nature.,



8. As to all sales state through whom production was sold and through '

¢ whom production was metered. State method of billing. Please agtach to these in-

~

. terrogatory answers copies ol the metering and billing of intrastate sales. o :

7. Suate whatis C & K H-1973 Development Venture, State its purposes
¢ and the parties to the venture. Please a2ttach a copy of any and all written agree-
ments concerning the relationship of the parties in the Development Venture. -
! 8. 1Is the sale o the buyer as statad in the answer to Interrogatory No: 4
! in interstate or intrastate commerce?
8. Plense state the State of incorporation, the principal office location for

- corporate purposes, names of all officers and directors of the Deisana Corporation. |

10. Is Desana Corporaticn a wholly owned subsidiary of C & K Petroleum,
, Imc.? If not, stale the amount of stack, if any, owned by C & K Petroleum, Inc., in -

) Desana Corporation.

i 11, Has 25% of the production of C & K Carlsbad 13 Well No. 1 been allocated |

i
: i
v .
i i

. %0 Desana? Hae Desana been paid for production? If so, state amounts and method of |

payment. If your answer is no, please state the percenmge of prodettien alloceted

o Desana Corporaticn, Please attach a copy of any agreement to which C 8 K

Petroleum, Inc., and Desana Corporation are parties releting to Carlgbad 13 Well

K

i

" No. 1.

12. .18 Desana Corporation an operator in C & K Carlsbad 13 Well No. 1?

| 13. Does C & K Petroleum, Inc., have a Certificate of Antherity to sell-
’ prioduction from C & K Carlsbed 13 Well No. 1 in interstate commerce a3 required by -

' the Federal Energy Regulstory Agency or any other agency of the Federal Govern-
: n,ient? If s0, please attach a copy of the permit. If C & K Petroleum, Inc., does not
ne

" bkave such permit, please state why. Who does hold the permit or permits to sell

l : ) . .
|| production from said Well in interstat2 commerce? ‘

-2-



14. If Desana's gas from Carlsbad 13 Well No. 1 is being eold in interstate

commaerce, plesse state whether or not Desana Corporation has a pernit for such

-

sale in interstate commerce as reduired by the Federal Energy Regulatory Agency

. or any other agency so requiring a permit. If Desana Corporation does not have

such a certificate, please state why.

15. State in detail the amount of production or runs for C & K Carlsbad 13

‘Well No. 1 since date of first production to the present, and the price obtained for

the production. Also, state amounts (on monthly basis) which have been charged
ageinst the operating cost to working interest owners.

16. Please state the total amount of funds or monies being held in suspense

or escrow under the name of Bill G. Taylor or tentatively allocated to Bill G. Taylor.

State the date of placing the funds in suspense or escrow, and the amount of interest

- earned on those funds. If no interest was earned on some porton or all of the funds,

please state which funds and why no interest was being earned.

17. State why C & K Petroleum, Inc,, has m!uuchd the American Bank of
Carlsbad not to release any information to royalty iht;r’eét owners about the amount
of funds being held in the American Bank of Carlsbad pursuant to Oil Conservation
Divieion Order R-5332.

18. Please state why C & K Petroleum, Inc., is not authorizing American

Bank of Carlsbad to release funds to royalty interest owners on proof being sub~

! mitted to the American Bank of Carlsbad of their ownership interest in such funds.

why haven't the funds been released?
19. Please state why Bill G. Taylor is not receiving payment of his 1/8th

royelty or production from C & K Carlisbad 13 Well No. 17

" If C & K Petroleum, Inc., denfes it is so instructing the American Bank of Carlsbad,

i
i

|

i
!



20. Does C & K Petroleum, Inc., acknowledge that there is no statute in

the State of New Mexico nor regulation as promulgated by the Oil Conservadon
Division requiring the execution of a Division Order prior to the payment of any |

royalty or working interest? If C & K claims such a statute or regulation exists,

cite the statute or regulation.

21. Please state on what date C & K Petroleum, Inc., deposited funds in

~ an escrowed account at the American Bank of Carlsbad pursuant 1o Qil Conservation [
: |

Commission Division For Pooling Order No. R-5332. Also state what period of

time has passed since the date of the entry of Oil Conservation Division Force Pooling!
Order No, R-5332. State why C & K Petroleum, Inc., has not complied with R-5332A

for such a period of time,

MATKINS AND MARTIN

. T. Martin, Jr. ¥ /[
Attorneys for Bill G, Taylor
P. O. Drawer N

Carlsbad, New Mexico 88220
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STATE OF NEW MEXICO COUNTY OF EDDY

I THE DISTRICT COURT

C & K PETROLEUM, INC.,
a Corporation,

Petitioner,
-vVS - No. CV-78-415

JEW EXICO ENLRGY AND
MINERALS DEPARTIGWT, OIL
CONSERVATION DIVISION
and BILL TAYLOR,

Respondents,

IN THE MATTER OF THE

APPLICATION OF BILL TAYLOK

FOR ENFORCEMENT AND AMEND- No. CV-78-417
MENT OF ORDLLR NO. R-5332,

EDDY COUNTY, NEW MEXICO,

OIL CONSERVATICJ CASE NnO.

6289 CONSOLIDATED

MEMORANDUM Il SUPPORT OF OBJECTIOJS
TO IJTERROGATORIES AND MOTIOH TO STRIKE

On May 14, 1979, counsel for Bill Taylor, Respondent in
Cause do. CV-78-415 and Petitioner in Cause No. CV-78-417
(Consolidated) , served interrogatories on the Attorney for
C & K Petroleum, Inc., under the provisions of the New liexico
Rules of Civil Procedure. C & K Petroleum, Inc., submits
that serving of interrogatories or engaging in any other form
of discovery in this type of proceeding is improper.

Generally, the purpose of discovery is to assist a party
in preparing and presenting uis case, and to eliminate, inso-
far as possible, tne element of surprise at a trial. 23 Am.
Jur. 2d Sec. 155.

In an appeal from the 0Oil Conservation Commission,
discovery at the District Court level cannot lead to the

discovery of admissible evidence, nor could produce admissible



evidence, as provided by Rule 26, Rules of Civil Procedure.
Under the provisions of Sec. 70-2-2», New Mexico Statutes,
Annotated, 1978 Comp., tihe scope of review of a commission
action by the Dist;ict Court is limited strictly to matters
presented in the petitioner's application for rehearing
before the Commission.

The .Jdew liexico Supreme Court has construed this provis-

ion strictly. Pubco Petroleum Corporation v. 0il Conservation

Commission, 75 i.li. 36, 399 P.2d 932 (1963).

In Continental 0il Company v. 0Oil Conservation Commission,

70 4.M. 310, 373 P.2d 309 (1962), the court nheld tihat it was
error for the court to admit evidence at a review of an 0il
Conservation Commission order, and tuat the review before the
District Court is solely for the purpose of determining if
the order is supported by substantial evidence, and is not
arbitrary or capricious. GSee also Grace v. 0il Conservation
Commission, 37 N.M. 205, 531 P.2d 839y (1973).

Since the serving of interrogatories can serve no useful
purpose in this case they constitute harrassment and an imposi-
tion of this party to the consolidated suits, and the interrog-
atories should be ordered stricken.

Respectfully submitted,

C & £ PETROLEUM, IWC.

By%mﬁmt%%"——

KELLAHIN & KELLAHIW

P. 0. Box 1769

Santa Fe, New Mexico 87501
Ph. (505) 982-4285



CLRTTFICATE

I hereby certify that a true cony of the foregoing
memorandum was served on opposing counsel of record tuis
) YTk day of ray, 1979 by mailing a copy thereof to him,
postage fully paid.



ECEIVED

R ' MAY 151979 D

OIL CONSZRYATION DIVISION
SARWREFOF N

MEXICO COUNTY OF EDbDY
Il THE DISTRICT COURT

C & K PETROLEUM, INWC.,
a Corporation,

Petitioner,
-Vs- No. CV-78-415
NEW MEXICO ENERGY AND
MINERALS DEPARTMENT, OIL
CONSERVATION DIVISION
and BILL TAYLOR,
Respondents,
IN THE MATTER OF THE
APPLICATION OF BILL TAYLOR
FOR ENFORCEMENT AND AMEND- Jo. CV-78-417
IMENT OF ORDER NO. R-5332,
EDDY COUWTY, NEW MEXICO,

OIL CONSERVATION CASE NO.
6289 CONSOLIDATED

ORDER

This matter coming rcgularly before the Court on the
Motion of C & K Petroleum, Inc., objecting to interrogatories
served by Bill Taylor, a party hereto, and moving that they
be stricken, and the Court having considered the objections
and motion, and supporting memorandum, and it appeariang that
discovery is improper in tinis proceeding and good cause
appearing,

It is therefore ORDERED that said interrogatories be
striken out and that C & K Petroleum, Inc., be not required
to answer the same.

Dated this _ day of , 1979.

DISTRICT JU
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FIFTH JUDICIAL DISTRICT COURT
STATE OF NEW MEXICO

CIVIL NON-JURY NOTICE

TO: ALL ATTORNEYS of record in the hereinafter styled and numbered cases.

You and each of you are hereby notified that the following styled and numbered
CIVIL NON-JURY cases have been set for trial before the HONORABLE JOHN B. WALKER at
Carlsbad, New Mexico, said cases to begin at 9:00 A. M. on the designated dates.

N. Randolph Reese Frances B. Wilcox
Presiding Judge District Court Clerk

-

WEDNE§DAY, JULY 11, 1979

Donald Fanning ” David R. Vandiver
vs. CvV-78-389
Mike Roberts Farms, Inc. Kenton E. Walz

Charles R. McCash

C & K Petroleum, Inc. - Jason W. Kellahin
vs. CV-78-415 ’///’
N. M. Energy & Minerals Lynn H. Teschendorf
W. T. Martin, Jr.
In Re Bill Taylor's W. T. Martin, Jr.
Appeal of State Engineer's CV-78-417
Decision < ' Jason W. Kellahin

(Cause Nos. CV-78-415 and CV-78-417 have been consolidated
for trial purposes.)

Anita Bustamante
vs. CV-79-26
Martin Castaneda Chad D. Dickerson

Charles A. Feezer

THURSDAY, JULY 12, 1979

Security Savings & Loan Perry Abernethy
vs. Cv-79-18
Francis G. Tracy III Jerome D. Matkins

Michael T. Murphy

Carlsbad Savings & Loan : Jerome D. Matkins
vs. Cv-79-31

Roger H. Jenkins Buford L. Norrid
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Page 2

Civil Non-Jury Notice

[ 2
N

Judge John B. Walker

Cynthia L. Maki
vs.
Douglas E. Maki

Merrill F. Ehrmantraut
vs.
Barbara A. Ehrmantraut

State of New Mexico, ex rel.

vs.
Rodney Mason

Donna J. Boles
vs.
Kenneth E. Boles

Hazel B. Watkins
vs.
Ralph Watkins

Rayetta L. Morris
vs.
Rocky L. Morris

David Charles Wood
vs.
Martha Jane Wood

Consuelc R. Torrez
vs.
Doroteo

Evelyn B. Wigley
vs.
Jackie L. Wigley

 THURSDAY, JULY 12, 1979 (Cont'd.)

DR-78-245

FRIDAY, JULY 13, 1979

DR-78-420

DR-79-3

DR-78-126

DR~79-39

TUESDAY, JULY 17, 1979

DR-79-53

DR-79-68

DR-79-84

DR-79-125

Buford L. Norrid

Thomas L. Marek

Buford L. Norrid

Jerome D. Matkins

-

Joseph L. Herring

James W. Klipstine

Joseph L. Herring

James W. Klipstine

Joe Gant IIT

Lon P. Watkins

William M. Siegenthaler

David R. Vandiver

Perry Abernethy

Leonel Ceniceros

Michael M. Carrasco

Charles A. Feezer

Martha Jane Shuler

Jerome D. Matkins
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STATE OF NEW MEXICO

ENERGY ano MINERALS DEPARTMENT

OIL CONSERVATION DIVISION

March 2, 1979 m:rgsmﬁsoxamm

SANTA FE, NEW MEXICO 87501
(505) B27-2434

Mrs. Frances M. Wilcox
Clerk of the District Court
Eddy County Courthouse
Carlsbad, New Mexico 88220

Re: Eddy County Cause
Nos. CV-78-415 and
CV-78-417
Dear Mrs. Wilcox:

Enclosed for filing please find the Transcript
on Appeal for the above-numbered causes which have been
consolidated.

Thank you for your assistance in this matter.

Very truly yours,

(Ms.) LYNN TESCHENDORF
General Counsel

LT/dr

cc: W. T. Martin, Jr.
Jason W. Kellahin
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BTATE OF NEW MEXICO COUNTY OF EDDY

IN THE DISTRICT COURT

C & K PETROLEUM, INC.,
a Corporation,
Petitioner,

NOS. Cv-7E2-415
Cv-78-417

v3.

NEW MEXICO ENERGY AND MINERALS
DEPARTMENT, OIL CONSERVATION
DIVISION and BILL TAYLOR,

Respondents,

and

IN THE MATTER OF THE APPLICATION

OF BILL TAYLOR FOR ENFORCEMENT AND,
AMENDMENT OF ORDER HO. R~5332, EDDY
COUN1Y, NEW MEXICO, OIL CONSERVATION
COMMISSION CASE HO. 62389.

TRANSCRIPT ON APPEAL

1. Certified transcript of Commission hearings held
August 9, 1978, August 23, 1978, and Septerber 11, 1978.
' 2. Exhibits introduced hy Bill Taylor.

3. Exhibits introduced hy C & K Petroleun, Inc.

4. Exhipits introduced by Clarence Wells.

5. Exhibits introduced hy Bob Burnett.

6. Certified copy of Order HNo. R-5332-2, the order
zppealed from.

7. Certified copy of Order No. R-5332.

3. 0il Conservation Commission records and 0il and Gas

Accounting Cormission records of which administrative notice was

taken.
NEW MEXICO OIL COHSERVATICN COMMISSION
Lyar Tesonzngold

By

i LYNN TESCHENDORF

g P. O. Box 2088

| Santa Fe, New Mexico 27301

oy/’)[/ ) ﬁ?/é‘/ﬁ/zt/_




IN THE DISTRICT COURT OF EDDY COUNTY
STATE OF NEW MEXICO

C & K PETROLEUM, INC.
a Corporation,

Petitioner,
-ve- No. CV-78-415
NEW MEXICO ENERGY AND
MINERALS DEPARTMENT, OIL
CONSERVATION DIVISION and
BILL TAYLOR,

Respondents.

ANSWER TO PETITION FOR REVIEW

COMES NOW, Bill G. Taylor, Respondent herein, and for his answer in
response to the petition for review filed by C & K Petroleum, Inc., alleges and states:

1. The allegations of paragraph 1 are admitted.

2. The allegations of paragraph 2 are admitted.

3. The allegations of paragraph 3 are admixted.

4. The allegations of paragraph 4 are admitted as 1o the execution of the
agreement and any remaining allegations are denied.

5. The allegations of paragraph 5 are admitted.

6. The allegations of paragraph 6 are admitted.

7. The allegations of paragraphs 7, 8 and partsa, b, ¢, d, e, f, g, handi
of paragraph 8 are denied.

ADDITIONAL MATTERS AND COUNTERCLAIM

1. Taylor affirmatively states that on the same date as this appeal was filed,
he filed his appeal in Cause No. CV-78-417 in the District Court of Eddy County

wherein he seeks relief from Order Na. R-5332-A of the Oil Conservation Division,



and further affirmatively states that said causes should be consolidated for all
purposes.

2. That the Oil Conservation Division erred in not allowing the production
proceeds attributable to Taylor's working interest be used as a setoff and payment for
Taylor's proportionate contribution to well drilling costs.

WHEREFORE, Taylor prays that the relief requested for by C & K Petroleum,
Inc., be denied and that the Court enter such other and further relief in favor of

Taylor that the Court deems just and proper.

MATKINS AND MARTIN

ByW%/{\\

W. T. Martin, Jr.'

P. O. Drawer N /

Carlsbad, New Mexico 88220
Aunorneys for Respondent, Bill Taylor

WE HEREDY CERTIFY THAT WE HAVE MAlL-
ED A GOPY OF THE FONZ 2ING PLEADIKG
70 0PPCSING COJHCEL  RECORD THIS

L2007 __n
w277 ok
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STATE OF NEW MEXICO

ENERGY ano MINERALS DEPARTMENT

OiL CONSERVATION DIVISION

JERRY APODACA January 9, 1979 POST OFFICE BOX 2088
GOVERNOR STATE LAND OFFICE BUILDING
SANTA FE, NEW MEXICO 87501
NICK FRANKLIN (5051 827-2434

SECRETARY

Mr. W. T. Martin, Jr.
P. O. Drawer N
Carlsbad, New Mexico 88220

Re: Eddy County Cause
Nos. CV-78-415 and CV-78-417

Dear Mr. Martin:

Enclosed please find a Motion to Consolidate and
Order approved by both Jason Kellahin and myself in the
above-captioned causes. I would appreciate your approving
them as we agreed, and submitting them for the Judge's
signature. I would also appreciate the return of an
endorsed copy, or simply notice of the filing date.

Thank you for your assistance.

Very truly yours,

LYNN TESCHENDORF
General Counsel

LT/dr

cc: Jason Kellahin



STATE OF NEW MEXICO COUNTY OF EDDY

IN THE DISTRICT COURT

C & K PETROLEUM, INC.,
a Corporation,

Petitioner,

vSs. No. Cv-78-415
NEW MEXICO ENERGY AND
MINERALS DEPARTMENT, OIL
CONSERVATION DIVISION and
BILL TAYLOR,

et Nl M N el i e N et Nt N etV St

Respondents.

MOTION TO CONSOLIDATE

Comes now the Respondent New Mexico 0il Conservation Division
by and through its attorney Lynn Teschendorf, and pursuant to
Rule 42(a) of the Rules of Civil Procedure for the District
Courts moves the Court for an Order consolidating this cause
with Eddy County Cause No. CV-78-417 captioned "In the matter of
the application of Bill Taylor for enforcement and amendment of
Order No. R-5332, Eddy County, New Mexico, 0il Conservation
Commission Case No. 6289," and as grounds therefor states:

1. Both actions are pending before this Court.

2. Both actions involve common questions of law or fact,
arise from the same transaction and involve the same parties.

3. Whether suits should be consolidated is within the

discretion of the Court. Kassel v. Anderson, 84 N.M. 697,

507 P.2d 444 (1973).
WHEREFORE, Respondent respectfully seeks the Order of this

Court consolidating the two subject causes of action.

NEW MEXICO OIL CONSERVATION DIVISION

By
LYNN TESCHENDORF
Assistant Attorney General
P. O. Box 2088
Santa Fe, New Mexico 87501




APPROVED:

JASON KELLAHIN
Attorney for Petitioner
C & K Petroleunm, Inc.

W. T. MARTIN, Jr.
Attorney for Respondent,
Bill Taylor




STATE OF NEW MEXICO COUNTY OF EDDY

IN THE DISTRICT COURT

C & K PETROLEUM, INC.,
a Corporation,

Petitioner,
No. CV-78-415
vs. Cv-78-417
NEW MEXICO ENERGY AND
MINERALS DEPARTMENT, OIL
CONSERVATION DIVISION and
BILL TAYLOR,

N N st Nt Nt el N el Nl Nt el P Nt

Respondents.

ORDER

This matter coming before the Court upon the Motion of
Respondent New Mexico 0il Conservation Division to consolidate
this action with Eddy County Cause No. CV-78-417 captioned
"In the matter of the application of Bill Taylor for enforcement
and amendment of Order No. R-5332, Eddy County, New Mexico, 0il
Conservation Commission Case No. 6289," and the Court being
fully advised in the premises,

IT IS ORDERED that Eddy County Cause Nos. CV-78-415 and

CV-78-417 are hereby consolidated.

///(540/// /Uld//

STRICT JUDGE

APPROVED:

LYNN TESCHENDORF
Attorney for Respondent
New Mexico 0il Conservation Division

SON W. KELLAHIN
ttorney for Petitioner
C & K Petroleum, Inc.

W/ T. MARTIN, Jr.
ttorney for Respondent

i1l Taylor




STATE OF NEW MEXICO

ENER / ano MINERALS DEPA TMENT

v
i - OIL CONSERVATION DIVISION

Tipo e St
SR
POST OFFICE BOX 2088

JERRY APODACA January 8, 1979
GOVERNOR STATE LAND OFFICE BUILDING
SANTA FE, NEW MEXICO 87501
NICK FRANKLIN (505) 827-2434
SECRETARY

Clerk of the District Court
for Eddy County

Eddy County Court House
Carlsbad, New Mexico 88220

Francis M. Wilcox

Re: Eddy County Cause No.
Cv-78-415

Attention:

Dear Madam:

Enclosed please find, for filing, the Response
to Petition for Review in the above-captioned cause.

Very truly yours,

LYNN TESCHENDORF
General Counsel

LT/dr

Jason Kellahin

cc:
W. T. Martin, Jr.



STATE OF NEW MEXICO COUNTY OF EDDY

IN THE DISTRICT COURT

C & K PETROLEUM, INC.,
a Corporation,

Petitioner,

Vs . No. CV-78-415
NEW MEXICO EWERGY AND
MINERALS DEPARTMENT, OIL
CONSERVATION DIVISION and
BILL TAYLOR,

Respondents.

L P N N L L L S g A e g

RESPONSE TO PETITION FOR REVIEW

Comes now the Respondent New Mexico 0il Conservation Division
by and through its attorney Lynn Teschendorf, and in response
to the Petition for Review states:

1. Respondent admits the allegations contained in Para-
graphs 1, 2, 3, 5 and 6.

2. Respondent admits the allegations contained in Para-
graph 4 insofar as they pertain to the content of Exhibit *C"
attached to the Petition, but otherwise is without knowledge or
information sufficient to form a belief as to the truth thereof.

3. Respondent admits that Petitioner is an owner and the
operator of the property affected by Order No. R-5332-A, but
denies the remainder of the allegations contained in Paragraph 7.

4. Respondent denies the allegations contained in Para-
graph 8 and each subdivision thereof.

WHEREFORE, having fully responded to the Petition for
Review, Respondent New Mexico 0Oil Conservation Division respect-
fully asks that the same be dismissed.

NEW MEXICO OIL CONSERVATION DIVISION

i 1ereoy certily that on the el

] Z’% . duvoof .%;4/.54/ BY

: <. +»«- TLYNN TESCHENDORF
19.:27,,:sgjr*sf R Assistant Attorney General
) P. O. Box 2088
Santa Fe, NHew Mexico 87501

COING Picas:n
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STATE OF NLEW MEXICO COUNTY OF EDDY

IN TiE DISTRICT COURT

C & K PETROLEUM, INC.,
a Corporation,

'etitioner,

VS - No.

NEW MEXICO ENLRGY AND
MINERALS DEPARTMUNT, OIL
CONSERVATION DIVISION and
BILL TAYLOR,

Respondents.

ACCEPTANCE OF SERVICE

The undersigned acknowledges receipt of Notice of
Appeal, with a copy of Petition for Review attached, in the
above captioned case, and accepts service thereof for and

on behalf of the New Mexico Energy and Minerals Department,-

-/

0il Conservation Division.

Date /Q’/S'-?g




STATE OF NEW MLXLCO COURTY¥ QF ERDY. .

W

L ThHEL DISTRICT COURT

C & K PETROLEUM, INC.
a Corporation,

Petitioner,

vs- No. (Cy-75-4MS

NEW MEXICO LENERGY AND
MINERALS DEPARTMENT, OIL
CONSERVATION DIVISION and
BILL TAYLOR,

Respondents,

NOTICE OF APPLAL

STATE OF NEW MEXICO TO THE FOLLOWING NAMED ADVERSE PARTIES:

NEW MEXICO ENERGY AND MINERALS DEPARTMENT
OIL CONSERVATION DIVISION, BILL TAYLOR

NOTICE IS HEREBY GIVEN that the above named Petitioner being
dissatisfied with the 011 Conservation Division of New Mexico's
promulgation of Order No. R-5332-A entered in Case No. 6289
on the docket of the Division, has appealed therefrom in
accordance with the provisions of Sec. 065-3-22, Hew Mexico
Statutes, Annotated, having filed their Petition for Review
in the District Court for the Fifth Judicial District, LEddy
County, New Mexico.

The attorney representing Petitioner in said cause is:

JASON W. KELLAHIN

KELLAIIN § FOX

P.0. Box 1769
Santa Fe, New Mexico 87501

WITNESS the Honorable% 7
District Judge of the Fift udiclal

(SEAL) Dis;rict Court of the State gf New
’ Mexico and the Seal of the District

Court of bkddy County, New Mexico,
this /44 day Of(ézc;zxéﬁz , 197gf .

g 17N “!; 444;,4___ Cierk




STATE OF NEW MEXICO COUNTY OF EDDY
IN THE DISTRICT COURT

C & K PETROLEUM, INC.,
A Corporation,

Petitioner,

Vs, No, &Y 78-49/%5"

NEW MEXICO ENERGY AND
MINERALS DEPARTMENT, OIL
CONSERVATION DIVISION and
BILL TAYLOR

Respondents,

PETITION FOR REVIEW

Comes now C & K Petroleum, Inc., a corporation, herein-
after called Petitioner, pursuant to the provisions of Section
65-3-22, New Mexico Statutes Annotated, 1953 Compilation, as
amended, and respectfully petitions the Court for review of
the action of the 0il Conservation Division, New Mexico Energy
and Minerals Department in Case No. 6289 on the Docket of
said division, and its Order No. R-5332-A issued therein, and
states:

1, Petitioner is a corporation duly admitted to do

&5 business in the S ate of New Mexico., The Respondent New Mexico
Q&ﬁ Energy and Minerals Department, 0il Conservation Division, is
a statutory body created and existing under the provisions of
the laws of the State of Nrw Mexico, and vested with jurisdiction
over all matters relating to the conservation of oil and gas
in the Ztate of New Mexico, the prevention of waste, the
protection of correlative rights, and the enforcement of the
Congervation Act of the State of New Mexico, being Chapter 635,
Article 3, New Mexico Statutes, Annotated, 1953 Compilation,
as amended,
2, On November 30, 1976, the 0il Conservation Commission

ﬁﬂ/W” of New Mexico, predecessor of the 0il Conservation Division.



entered its Order No. R-5332 pooling all mineral interests,
whatever they may be, in the Wolfcamp and Pennsylvanian
formation underlying the N2 of Section 13, Township 22 South,
Range 26 fast, N.M,P.M., South Carlsbad Field, Eddy County,
New Mexico, designating Petitioner as the operator of the
pooled unit. A copy of Order No. R-5332, marked as Exhibit
“A* is attached hereto and made a part hereof,

3, On October 17, 1978, on the application of Bill
Taylor, the 0il Conservation Division, successor to the 0il
Conservation Commission, entered its Order No. R-5332-A,
giving Bill Taylor thirty days from the effective date of
the order, to pay his proportionate share of the actual well
costs of $551,903,87 to C & K Petroleum, Inc.,, as operator
of the Carlsbad "13" Well No. 1, located on said pooled unit,
payment to be made in lieu of payment out of production as
provided by Order No. R-5332, The order provided that on
payment Taylor would remain liable for operating costs, but
not for any risk charge as provided in Order No. R-5332,
Petitioner opposed the application of Bill Taylor before the
0il Conservation Division at the hearings held on August 9,
1978, and September 11, 1978, which hearings resulted in the
entry of Order No. R-5332-A. A copy of Order No. R-5332-A
is attached hereto, marked Exhibit "B", and made a part hereof.

4, At the time of the hearing which resulted in the entry
of the Commission's (Division®'s) Order No. R-5332 Bill Taylor
entered into an agreement with C & K Petroleum, Inc., in con-
gsideration of C & K Petroleum's agreement not to seek a risk
factor in excess of 120%, to permit Taylor to take his gas in
kind, and not to seek pooling of any formations other than the
Wolfcamp and Pennsylvanian formations or any formations lying
above the Wolfcamp formation. Taylor acknowledged receipt of

the estimated well costs for the Carlsbad "13" Well No. 1, and

-2-



his right to pay his share of estimated well costs, in lieu
of paying his share out of production and thereby avoid
payment of the 120% risk factor, A copy of this agreement
is attached hereto, marked Exhibit "C®, and made a part
hereof,

5. Petitioner timely filed its application for rehearing
in this case before the 0il Conservation Division, which appli-
cation stated the grounds of the invalidity of Division Order
No., R-~5332-A. The Application was not acted upon by the
Division within ten days, and was, therefore, as provided by
law, denied.

6. A copy of Petitioner's Application for rehearing, filed
with the Division, is attached hereto, marked Exhibit "D", and
made a part hereof,

7. The Petitioner is an owner and is the operator of the
property affected by Order No. R-5332-A, Exhibit "B", is adver-
sely affected, and dissatisfied with its application for rehearing
and its handling by the Division, and with the provisions of
Order No. R=-5332-A.

8. 0il Conservation Division Order No. R-5332-A is unlaw-
ful, unreasonable, arbitrary, ambiguious and capricious in the
following respects, all of which were presented to the Division
in Petitioner's Application for Rehearing;

a., On November 10, 1976, the New Mexico 0il Conservation
Commission heard the application of C & K Petroleum, Inc., for
compulsory pooling of the N¥ of Section 13, Township 22 South,
Range 26 East, N.M.P.M., South Carlsbad Field, Eddy County, New
Mexico. As shown by the record, Bill Taylor was present at the
hearing and acknowledged receipt of a copy of the estimated well

costs of the proposed well, and stated his intention of partcipation

in the drilling of the well. As shown by Exhibit "C" attached hereto,

Bill Taylor had full knowledge of the well costs and his right
-3-



to pay his proportionate share of such costs.

b. Bill Taylor acknowledged receipt of not less than
three copies of the estimated well costs, before and after the
hearing,

¢c. The Division's Order No. R-~5332-A so narrowly construes
its Order No. R-5332 as to the requirement for furnishing estimated
well costs within a specific, narrow time frame as to be unreason-
able arbitrary, capricious and unlawful. The Division's construc-
tion is not founded on any law, rule or regulation and is unlawful,

d. The Division's finding that Taylor was not afforded the
opportunity to pay his share of estimated well costs to the
operator in accordance with the terms of Order No. R-5332 in
lieu of paying his share of reasonable well costs out of pro-
duction is not supported by, and is contrary to the evidence
in this case,

e. Although he had stated he would do so, Taylor
did not put up his share of estimated well costs, although at
all times he had full knowledge as to what those costs were,

f. Taylor has failed and refused to sign a division
order covering his interest in the subject well.

2., The subject well commenced production June 21,

1977, and was potentialed into the pipeline August 3, 1977, as
shown by the testimony, exhibits and the Division's records.
The well has produced consistently since being placed on pro-
duction. Order No. R-5332-A, however, is silent as to any
accounting for any production prior to Bill Taylor's payment of
his share of well costs is ambiguous, indefinite and void.

h. If Order No, R-5332 is not valid as to pooling
Taylor's interest, giving him a right to share in production
from the well, none of Taylor's gas has been sold and Taylor
should share in production only from the time he pays his
proportionate share of the well costs.

T



i, If Order No. R-5332-A is construed as requiring
C & K Patroleum, Inc., to account to Bill Taylor as a working
interest owner and participant since first production, the
order is in excess of the authority of the Division, is unrea-
sonable, arbitrary, capricious and void because:

(1), The action exceeds the power of the Division,

(2)., The Order would purport to determine property
rights contrary to law,

(3). The Order interferes with contracts rights of
C & K Petroleum, Inc., contrary to law,

(4). The Order would impose on C & K Petroleum, Inc.
penalties not authorized by statute, and in
excess of the Division's authority.

(5). The Order takes C & K Patroleum's property
without due process of law,

WHEREFORE, Petitioner respectfully prays the Court as
authorized by Section 65-3-22, New Mexico Statutes Annotated,
1953 Compilation, as amended, that:

1. Notice of this Petition for review be served in
the manner provided for the service of summons in civil pro-
ceedings upon the New Mexico Energy and Minerals Department,
011 Conservation Division, and upon Bill Taylor.

2., That this Petition be set for trial in the manner
provided by law, and that this Court review the action of the
0il Conservation Division herein complained of,

3. That this Court enter its order vacating and setting
aside New Mexico 0il Conservation Diviion Order No. R-5332-A.

4, That the Court enter such other and further orders as
may bw proper in the premises.,

5. That Petitioner have such other and further relief as

may be proper,



Respectfully submitted,
C & K PETROLEUM, INC.

KELLAHIN & FOX

P. O, Box 1769

Santa Fe, New Mexico 87501
Phone (505) 9824285

ATTORNEYS FOR PETITIONER

B



BEFORE TiHL OIL COLSIIRVATION COMNISBION
OF THL STATI. OF MEW MEXIC®

I THL MATTLER OF 7UE HEARING

CALLLD RY TiE OIL COUSLRVATION

COIILSION OF LW LEXICO LOR

THE PURIOSE OF CONSIDIRING: *

CASE Wo. 3087
Ogdex Wo. W-33133

API'LICATION OF C ¢ K PETROLLUHY, IMNC,
FOR COHIPULSORY POOLIMG AND A NON-STANDARS
UNIT, TDDY COUUTY, Wi MEXICO.

ORDIIR OF THI. COMMIGSION

BY T CONMISSION:

This cause care on for hearing at 9 a.m. on November 16,
1976, at Santa Fo, lLew Mexico, before Lxaminer Richoard L. Stamets.

uo, on this__37th  day of November, 1976, the Commission,
a querure baing prosent, having considered the testinony, tie
record, and the recormendations of the Examiner, and being
fully advised in the preriscs,

riuns:

(1} That duc public notice huaving been given as required
Ly law, the Cornission has jurisdiction of this cause and the
subject ratter thercof,

(2) That the applicant, C ¢ K Pctroleum, Inc., sceks an
order wooling all mineral interests in the Wolfcarp and
rerncylvanian for—ations underlying the N/2 of Scction 13,
Tovassip 22 South, Rance 26 fast, NP, Sowth Carlsbad Ficld,
Lcdy County, hNow lexico.

{2} That the apulicant has the right to drill and propescs
to Arill a well 1480 feot {rom the torth line and 1980 fcet
Crom the Last lino of said Scction 13 to be dedicated te a
non=standard 336.6-acre unit,

(%) That thecre are interest owners in the proposed
proration unit vho have not agrced to pool their intercsts,

(5} %hat te aveid the drilling of unnccessary wells, to
protect corrclative rights, and to alford to the owncr of cach
interest in said unit the opportuaily to recover or receive
without unneccessary expense his just and fair sihare of the gas
1n sald pool, tue subject application should be approved by
pooling all minural intorcests, whatever they may be, within said
unit,

EXHIBIT “"A"
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{6} That the applicant should be designated the operator
of the subiject well and unit,

(7) That any non-conucnting working intercst owner should
he afforded Lihe oplortunity to pay his share of estimated well
custs to the opcerator in licu of paying his chare of rcasonable
well costs wut of production.

{8) That any non-conscnting working intcrest owner that
dous nul pay his share of estinateld well costs should have
withheld from production his sharce of the rceasonable well costs
plus an ad:ditional 120 porcent thereof as a rcasorable crarge
for the rigi involved in the drilling of the well,

(9) 1hat any non-consenting interest owner should be
affoirded the cpportunity to objeoct to the actual well cests
but that actual well costs sheuld be adopted as the rcasonable
well costs in the abscence of cuch objection,

{13) 1That followin: duvorrinction of reascrcble well costs,
any nons=consunting woriing 1ntorest owner that has paid Ris
shatre of cstirated costs should pay €O the onerator any arount
that rcasonaile wall costs ciceed estimated well costs and
should reccive from the cperator any arount that paid estinated
well costs cxceed rcasonable vell costs.

{11) 7That $1,009 peor nonth while drilling and $150 per
month while producing should be fixed ac recasoravle ciiarges
for surervision (combircd fixed rates); that thce operater
should be authorized to withlold fron production tha
proportionate share of such sujcrvision chizces attributable
to cach non-consenting vorking interest, and in addition thereto,
the operator should be authorized to withhold from production
the proporticnate siarc of actual expenditurcs reguired for
operating the subject well, not in excess of what are geasonable,
attyibutable to cach non-conienting woriing intercst.

(12) That all procceds from production from the subject
well which are rot disbursed for any reason should be placed
in cscrew to ke paid to the true owrer thercof upon denmanc and
proof of ovnersiiip,

{13) That upon the {ailurc of the opcrator of sai@ pooled
unit to corrence drilling of the well to which said unit is
dedicated on or beforc Tebruary 28, 1977, the order pooling
said unit chould becone null «nd void and of no effect
whatgoever.
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It IS TUERRTORL ORDLELD:

(1) That all mincral intcrests, whatever they may be,
in the Wolfcamp and Pennsylvanian formations uacerlying the
/2 of Scection 13, Township 22 South, Ramge 26 East, NMPN,
South Carlsbad Ficeld, kEddy County, lew Fexico, are hercby
pooled to form a non-ttandard 336.6-acrc gas spacing and
pioration unit to Le dedicated to a well to be drilled 1680
fecet from the hurth line and 1980 fcct fxom the Esst linc of
said Seccticn 13,

PROVIDID HOUEVER, that the operator of gaid unit shall
corvaence the driiling of suid well on or before the 28th day
of Tebruary, 1977, and shall thercafter continue the drilling
af said well wita due diligence Lo a depth sufficient to teot
the PFennsylvanian formation;

PROVIGUD PURTILR, that in the eovent caid operator does not
comnence ti.e <riiling of said vell on or before the 28ty day of
ebruary, 1977, crder (1) of this order shall be null and void
and cf no effect vhatsoever; unless said operator obtains a
tire cxtonsicon from the Cornission for good cause shown.,

PrROVICED powiung, that said well not be drilled to
corpletien, o auweausnnent, within 120 cays after coarenccrent
ieteof, said operator shall appear before the Cormission and
show cause why Orcder (i) of this order should not be rescinded.

(2) That C & K Petroleun, Inc. is hereby designated the
operator of the subject well and unit.

{3) That after the cffective dute of this order and
within 30 days prior to coimencing said well, the operator
shall furnish the Commissicn and each known working interest

ovner in the subject unit an itemized schedule of estirated
well costs,

{4) That within 30 days from the date the schedule of
cstimated well costs is furnished to hin, any non-consenting
working interest owner siall have the right to pay his share
of estimated vell costs to the operator in licu of paying his
share of reasonalile well costs out of production, and that any
such ownur who pays his share of estinated well costs as pro-
vided airove shall remain liable for operating costs but shall
not be liable for risk charges,

{5) That the operator shall furnish the Comission and
cach known working interest owner an itemized schedule of
actual well costs within 90 days following complction of the
well; that if no objection to the actual well costs is received
by the Commission ard the Commission has not objected within 45
days following rcccipt of said schedule, the actual well cocts
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ghall be the reasonable well costs; provided however, that Af
there is an objeoction to actual well costs within said 45-dey
period the Commission will detcimine rcasonablce well costs .
after public notice and hearing. .

{6) That within 60 doys following dctcrmination of
reasonable well costs, any non-conscnting working interest
owner that has paid his share of estinated costs in advance
as provided above saall pay to the operator his pro rata share
of the amount that reasonavle well costs cxceed estimated well
costs and £hall receive from the operator his pro rata share
of the arount that oitimated well costs ecced reasonable
well costs.

(7) That the opnrater is hercby auwthorized to withhold
the following costs and charyen trom production:

{(A) The pro rata share of rcasonable well costs
attributable to each non-conscnting working
interest ovrer whio has not paid his share
of cutimated will conts within 30 days from
the date the seivaule of estinated well
couts is furiiznbhoed to hLim,

(B} As a charge {or the risk involved in the
drilling nf ¢ vell, 120 percent of the
pro rata chare of reasonable well costs
attrituteble to cach non-conscnting working
intcrest evner vho has not paid his share
of estiratced well costs within 30 days from
the date the coiodule of estinated well
costs is furni:led to ham.

{8) ‘that the operater shall distribute said costs and
charges withheld fron production Lo the partics who advanccd
the well costs.,

(9} That $1,0C0 pov v siile drilling and $150 per
meath while producing are fixed as recasrmceble charges
for suparvision (eorbined {1 d rates); thav the operator is
hereby authorized to withiold from production the proportionate
sharc of such surcrvision charaes attributable to cach non-
consenting vorking interest, and in addition tihereto, the
operator iu herceby authorized to withtold from production the
proportivnate share of actuel o..penditures required for
cperating such well, not in cxcens of what arc reasonable,
attributable to cach non~conscinting working intcerest.

(10} 7That any unscvercd mineral interest shall be considercd
a seven-cichths (7/6) working anterest and a oane-cighth (1/8)
royalty interest for the purpese of allocating costs and
charges under the terms of this order,
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{11)  That any well conts or charges which azc to bLae paid
out of production shall Le withheld only from the working
intcrests share of production, and no costs or charges shall
be withheld {rom production attributable (o royalty imtercsts.

{12) That all procceds f{rom production f{rom thc subject
well which are- not disburscd for any rcason shall be placed in
cscrow in Lddy County, liow koxico, to Le paid to the trwe
owner thercof upon demand and proo{ of ownership; that the
opvratoer chall potify the Cormizsion of the mamc and addrces
of said ecscrow agent within 90 days from the dete of this
order.

{13} That jurisdiction of this cause is rctained for the
entry of such further orders as the Commission may deem
nuccessary.

DONE at Santa Fe, New Moxico, on the day and yesx hereia~
abova Jesignated.

STLTL OF LEW MLXICO
OIL CORLGRLRVAITON COIaiIssSIon

4

E#ERY C. fKNOLD, J
s :5
Ia A0, 5
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el ferx & Secretary
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_ ENERGY AND MINERALS DLEPARTMENT
OIL CONSERVATION DIVISI

IN THE MATTER OF THE HEARING
CALLED BY THE OIL CONSERVATION
COMMISSION OF NEW MEXICO FOR
THE PURPOSE OF CONSIDERING:

CASE NO. 6289
Order No. R-5332-A

APPLICATION OF BILL TAYLOR FOR
EMFORCEMENT AND AMENDMENT OF
ORDER NO. R-5332, EDDY COUNTY,
NEW MEXICO.

ORDER OF THE COMMISSION

BY THE COMMISSION:

This cause came on for hearing at 9 a.m. on August 9, 1978,
and September 11, 1978, at Santa Fe, New Mexico, before the 0Oil
Conservation Commission of New Mexico, hereinafter referred to
as the "Commission.”

NOW, on this 17th day of October, 1978, the Commission,
a querum being present, having considered the testimony presented
and the exhibits received at said hearing, and being fully ad-
vised in the premises, )

FINDS:

(1) That due public notice having been given as required
by law, the Commission has jurisdiction of this cause and the
subject matter thereof.

(2) That on November 30, 1976, upon the application of
C & K Petroleum, Inc., hereinafter referred to as “C & K", the
Commission issued its Order No. R-5332 pooling the W/2 of Sec-
tion 13, Township 22 South, Range 26 East, NMPM, South Carlsbhad
Field, Eddy County, New Mexico.

(3) That this acreage was dedicated to the Carlsbad "13"
Well No. 1 located in Unit G of said section.

(4) That C & K was appointed the operator of the well by
Order No. R-5332, and Bill Taylor, hereinafter referred to as
"Taylor”, was and is an interest owner in said well.

EXHIBIT "B"
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(5) That on July 5, 1978, Taylor filed an application for
"operator's accounting, rcgulation and order compliance;
operator removal; protection of royalty and interest owner's
correlative rights; and Commission amendment of Order No. R-5332.°

(6) That this cause came on for hearing on August 9, 1978,
and September 11, 1978, )

(7) That C & X failed to furnish the Commission and each
known working interest owner an itemized schedule of estimated
well costs after the effective date of Order No. R-5332 and
within 30 days prior to commencing the well in accordance with
Order (3) of said order.

(8) That Taylor was therefore not afforded the opportunity
to pay his share of estimated well costs to the operator in
accordance with the terms of said Order No. R-5332 in lieu of
paying his share of reasonable well costs out of production.

(9) That Taylor should be afforded the opportunity to pay
his share of reasonable well costs now in lieu of paying the
same out of production.

(10) That although Taylor objected to well costs as sub-
mitted by C & K, including tubing costs, the evidence presented
shows that actual well costs total $551,903.87.

{11) That said well costs of $551,903.87 are reasonable
costs for the subject well.

(12) That within 30 days from the effective date of this
order, Taylor should have the right to pay his share of the
actual well costs to the operator in lieu of paying his share of
said costs out of production; further, that if he pays his share
as provided herein, he should remain liable for operating costs
but should not be liable foy risk charges.

(13) That no evidence was presented showing that C & X
has failed to afford Taylor or other interest owners in the unit
the opportunity to recover their just and fair share of the gas
from the Carlsbad "13" Well No. 1, and there is no evidence
that correlative rights have been impaired.

(14) That no evidence was presented showing that C & X
has caused waste by its operation of the well.

(15) That although certain of the accounting and operational
procedures employed by C & K in the past appear to have been
less than satisfactory, these have apparently now been corrected.
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(16) That although the. evidence in this case establishes
that C & K has been grossly lax in the observance of certain
Division rules and orders, particularly as they relate to the
filing of forms and reports, and the establishment of an escrow
account in accordance with Order (12) of Order No. R-5332,
the Commission cannot find this to be grounds for removal of
C & K as opcrator of the well at this time, and it should be
permitted to continue as operator, pending further order of
the Commission or Division.

(17) That Taylor's request that C & K be removed as
operator should therefore be denied.

IT IS THEREFORE ORDERED:

(1) That the application of Bill Taylor for removal of
C & X Petroleum, Inc., as operator of the Carlsbhad "13" Well
No. 1 located in Unit G of Section 13, Township 22 South, Range
26 East, NMPM, South Carlsbad Field, Eddy County, New Mexico,
is hereby denied.

(2) That within 30 days from the effective date of this
Order, Bill Taylor shall have the right to pay his share of the
actual well costs of $551,903.87 to the operator of said
Carlsbad "13" Well No. 1 in lieu of paying his share of said
costs out of production, and should he pay his share as provided -
above, he shall remain liable for operating costs but shall not
be liable for risk charges.

(3) That all provisions of Order No. R-5332 not in conflict
herewith shall remain in full force and effect.

(4) That jurisdiction of this cause is retained for the
entry of such further orders as the Commission may deem necessary.

DONE at Santa Fe, New Mexico, on the day and year herein-
above designated.

STATE OF NEW MEXICO

PHIL R. LUCER Chajrman

£d/
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AGREEMENT

C § K Petroleum, Inc., is the applicant for compulsory
pooling and a non-standard gas proration unit in Case No.

5807 before the New Mexico 0il Conservation Commission, Wednesday,
Noverber 10, 1976. Bill Taylor and William

of interests in the minerals underlying the
standard unit that would be af{fected by a

A. Page are owners
proposed non-
a pooling order.

Bill Taylor represents that he has the right to bind
William A. Page, and E. W. Hooper, Exploration Manager for C §
K Petroleum, Inc., represents that he has the right to enter
into this agrecment on behalf of C § K Petroleum, Inc.

C & K Petroleum, Inc., agrees that at the presentation
of this case 1t will not seck a risk factor in excess of
1205, that is 1t will seek the right to recover its reasonable
costs of drilling, completing and equipping the subject well,
plus 120% of that amount as a risk factor for drilling the
vell, as provided by New Mexico statutes, and the rules and.
rcgulations of the Commission. .

Bill Taylor ackrowledges reccipt of estimated well costs
in the form of_an A.F.E., given to him this date, and C § K
Petroleum Inc., agrees that Bill Taylor shall have thirty days:
from-this date-in which -to pay his share of estimated -well
costs in lieu of paying such share out of production, and
thereby avoid payment of the 120% risk factor.

~ Bill Taylor shall have the right to take his gas in

kind, after payout of the well, provided that he shall make
~connection at his own expense. .

It is agreed that C § X Petroleum, Inc., does not seek
compulsory pooling in this case of any formations other than

wWolfcamp and Pennsylvanian formations, and does not seek pooling
of any formations above the Wolfcamp. - ' :

GirFosfe ey 7 .
BILL TAYLOR, for himself, and "ETW?.]&XFE%ZZ???Eg‘E'K —
for William A. Page Petroleum, Inc. .

Dated:  Noverber §, 1976 ' . )

-

EXHIBIT "C" -



STATE OF NEW MEXICO
ENERGY AND MINERALS DEPARTMENT
OI'L CONSLRVATION DIVISION

IN THE MATTER OF THE HEARING
CALLED BY THE OIL CONSERVATION
COMMISSION OF NEW MEXICO FOR
THE PURPOSE OF CONSIDERING:

CASE NO. 6289
Order No. R-5332-A

APPLICATION OF BILL TAYLOR FOR
ENFORCEMENT AND AMENDMENT OF
ORDER NO. R-5332, EDDY COUNTY,
NEW MEXICO.

APPLICATION FOR REIEARING

Comes now C § K Petroleum, Inc., and pursuant to the
provisions of Section 65-3-22, New Mexico Statutes Annotated,
1963 Compilation, applies for a rehearing on Energy and
Minerals Department, Oil Conservation Division Order No.
R-5332-A entered on October 17, 1978, and as grounds therefor
states:

A. On November 30, 1976 the 0il Conservation Commission
of New Mexico entered its Order No. R-5332 pooling all mineral
interests, whatever they may be, in the Wolfcamp and Pennsylvanian
formations underlying the N/2Z of Section 13, Township 22 South,
Range 26 Last, NMPM, South Carlsbad Field, Lddy County, New
'lexico, designating applicant as operator of the pooled unit.

A copy of Order No. R-5332, marked as Exhibit "A" is attached
hereto and made a part;hcreof.

B. On October 17, 1978, on the application of Bill Taylor,
the 011 Censcrvation Division, successor to the 0Oil Conservation
Commission, entered its Order No. R-5332-A giving Bill Taylor

thirty days from the effective date of the order, to pay his



proportionate share of the actual well costs of $:51,903.87

to C and K Petroleum, Inc., as operators of the Carlsbad

13" Well No. 1 in lieu of paying his share out of production,
as provided by Order No. R-5332, and providing further that

on payment Taylor shall remain liable for operating costs but
not for a risk charge as provided by said Order No. R-5332.
A‘copy of Order No. R-5332-A, marked as Lxhibit "B", 1is
attached hereto and made a part of this application.

C. O0il Conservation Division Order No. R-5332-A is
unlawful, unreasonable, arbitrary, ambiguious and capricious
in the following respects:

1. On November 10, 1976 the New Mexico 0il Conservation
Commission heard the application of C § K Petroleum, Inc.,
for compulsory pooling of the N/2 of Section 13, Township 22
South, Range 26 East, N.M.P.M. South Carlsbad Field, Eddy
County, New Mexico. As shown by the record Bill Taylor was
present at the hearing and acknowledged receipt of a copy of
the estimated well costs of the proposed well, and stated that
he intended participating in the drilling of the well., (Tr.
Nov. 10, 1976, p. 11-12)., As shown by Exhibit "C", (presented
as C § K's Exhibit 13) attached hereto and made a part of this
application, Bill Taylor acknowledged in writing receipt on
November 9, 1976, estimated well costs in the form of an A.F.E.,
and agreed he should have thirty days in which to pay his
share of estimated well costs, in lieu of paying out of pro-
duction, and thereby avoid payment of a risk factor. 1In con-
sideration of this agreement, C § K agreed not to seek a risk
factor in excess of 120%, and agreed that Taylor should have
the right to take his gas in kind after payout of the well.

2. On November 30, 1976, the Commission entered its



order pooling the described acreage, which, among other things
provided that after the effective date of the order and within
thirty days prior to commencing the subject well non-consenting
owners should be furnished with estimated well costs, and
should have thirty days after rececipt of the estimated well
costs to pay his proportionate share of the well costs.

3. Bill Taylor acknowledged receipt of not less than
three copies of the estimated well costs, before and after

the hearing, but not after effective date of Order R-5332.

4, The Division Order R-5332-\ so narrowly construes
its Order R-5332 as to the requirement for furnishing estimated
well costs within a specific, narrow time frame, as to Dbe
unreasonable, arbitrary, capricious and unlawful. The
Division's construction is not founded on any law, rule or
regulation and should be revoked.

5. Although he had stated he would do so, Bill Taylor
did not put up his share of estiamted well costs, although at
all times he had full knowledge as to what those costs were.
Not until November 6, 1978, pursuant to Order No. R-5332-A,
did Mr. Taylor tender a bank draft to C § K as his estimate
of his share of well costs.

6. Bill Taylor has failed and refused to sign a division
order covering his interest in the subject well.

7. Order R-5332-A, Exhibit "B" provides that upon pay-
ment, within thirty days, of his share of the well costs of
$551,903.87, he shall remain liable for well costs but shall
not be liable for any risk charges.

8. The subject well commenced production June 21, 1977,
and was potentialed into the pipeline August 3, 1977, as shown

by the testimony, exhibits and the Commission's records. The



well has produced consistently since being placed on pro-
duction. Order R-5332-A, however, is silent as to accounting
for any production prior to Bill Taylor's payment of his
share of well costs is ambiguous, indefinite and void.

9. If Order R-5332-A is construed as requiring C § K
Petroleum,Inc. to account to Bill Taylor as a working interest
owner and participant since first production the order is
unreasonable, arbitrary and capricious because:

A. The action exceeds the power of the Division.

B. The Order woudl determine property rights,
contrary to law,

C. The Order interferes with contract rights of
C & K Petroleum, Inc., contrary to law.

D. The Order would impose on C § K Petroleum
penalties not authorized by statute, and in
excess of the Division's authority.

E. The Order takes C § K Petroleum's property
without due process of law.

WHEREFORE Applicant C § K Petroleum, Inc., prays that the
0il Conservation Division, New Mexico Energy Department, grant
it a rehearing on its Order No. R-5332-A as requested, and that
after notice and hearing as provided by 1law, the Division
rescind its Order R-5332-A as to provisions permitting Bill
Taylor to pay his share of well costs, and participate in
production without payment of a risk factor, and for reaffirm-
ation of the provisions of Division Order No. R-5332 in its
entirity,.

Respectfully submitted,
C & K PETROLEUM, INC.

By@m\ w. l%dﬂp{{,

N § FOX
P. 0. Box 1769
Santa Fe, New Mexico 87501

Attorneys for C & K Petroleum, Inc.

-4-



CERTIFICATE

I hereby certify that I mailed a true copy of the above
and foregoing application for rehearing to W. T. Martin, Jr.,
P. O. Drawer N, Carlsbad, New Mexico 88220, and to Bill Taylor,

512 Wilshire, Carlsbad, New Mexico 88220, this 6th day of

%\ bo, Wallad
i . KELLATIN

November 1978,




EXHIBITS "A", "B" AND "C" TO THE APPLICATION
FOR REHEARING ARE ATTACHED TO THE PETITION

FOR REVIEW, AND ARE NOT REPEATED HERE



STATE OF NEW MEXICO COUNTY OF EDDY
FIFTH JUDICIAL DISTRICT

IN THE DISTRICT COURT STATE OF NEW MEXICO

TOUNLY OF EDD
C & K PETROLEUM, INC., © N IN MY
S MY OFF.CL

a Corporation,
ThAles MUWILCOX

Petitioner, Cierk of tne Tistrict Court

VS, No. CV-78-415
NEW MEXICO ENERGY AND
MINERALS DEPARTMENT, OIL
CONSERVATION DIVISION and
BILL TAYLOR,

Respondents.

IN THE MATTER OF THE APPLI-
CATION OF BILL TAYLOR FOR
ENFORCEMENT AND AMENDMENT
OF ORDER NO. R-5332, EDDY
COUNTY, NEW MEXICO, OIL
CONSERVATION COMMISSION CASE
NO. 6289

No. CV-78-417

' it e et e el e e i et e e St M et e’ e et St e S

ORDER VACATING SETTING

IT IS HEREBY ORDERED:

1. That the hearing of July 11, 1979, on the above consclidated appeals
from the Oil Conservation Division of the State of New Mexico be, and they hereby
are, VACATED.

2, That Bill Taylor and C & K Petroleum, Inc., shall submit written
Briefs on July 19, 1979, to the Court.

3. 'That Bill Taylor, C & K Petroleum, Inc., and the Oil Conservation
Division of the State of New Mexico shall have ten (10) days thereafter to submit
Reply Briefs if they deem it necessary.

4, That the Court shall, if it deems it necessary, order the parties by



and through their respective counsel of record to appear before the Court to
answer any questions the Court may have or to present oral argument to the Court
after the Court has had the opportunity to review the Briefs and Reply Briefs of

the parties.

s/ Qb \NE. Tl bops/

DI#RICT JUDGE

APPROVED:

MATKINS AND MARTIN

ByM%AA

W. T. Martin, Jr. Jy/
P. O. Drawer N
Carlsbad, New Mexico 88220

APPROVED BY TELEPHONE
CONVERSATION:

Jason W. Kellahin

Kellahin and Fox

P. O. Box 1769

Santa Fe, New Mexico 87501
Attorneys for C & K Petroleum, Inc,

Ernest L. Padilla

Special Assistant Attorney General
P. O. Box 2088

Santa Fe, New Mexico 87501

Attorney for Oil Conservation Division



STATE OF NEW MEXICO COUNTY OF EDDY

! IN THE DISTRICT COURT

C & K PETROLEUM, INC.,
A Corporation,

Petitioner
vs. No. CV-78-415
No. CV-78-417
NEW MEXICO ENERGY AND MINERALS {Consolidated)

DEPARTMENT, OIL CONSERVATION
DIVISION, AND BILL TAYLOR,
Respondents,

and

IN THE MATTER OF THE APPLICATION
OF BILL TAYLOR FOR ENFORCEMENT
. AND AMENDMENT OF ORDER NO. R-5332,
{ EDDY COUNTY, NEW MEXICO, OIL
" CONSERVATION COMMISSION CASE NO. 6289
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MATKINS AND MARTIN

P. O. Drawer N

Carlsbad, New Mexico 88220
Attorneys for Bill Taylor



ORDER NO. R-5332-A IS NOT UNLAWFUL AND IS
NOT IN EXCESS OF COMMISSION AUTHORITY

C & K claims Findings of Fact numbers (13) and (14) render Order No.
R-5332-A fatally defective. C & K suggests to the Court that the failure to find
"waste'" occurring in C & K's operation and failure to find "correlative rights" to
have been impaired is a jurisdictional defect. Authority relied upon by C & K is

Continental Oil Co. v, Oil Conservation Commission, 70 N.M. 310, 373 P.2d 809 (1962)

and Sims v. Mechem, 72 N.M. 186, 382 P.2d 183 (1963) which followed Continental
Qil, supra. Counsel fails to disclose to the Court that the language in Continental
0il relating to jurisdiction of the Oil Conservation Commission has been explained

and clarified. In Grace v. Oil Conservation Commission of New Mexico, 87 N.M. 205,

531 P.2d 939 (1875) the Supreme Court recognized Continental Oil to be ". . . the
primary oil and gas decision in New Mexico." However, the Court did clear up the
usage of loose and unclear language in Continental by stating:

"'"The Graces assert that the Commission did not have 'juris-
diction' to institute gas prorationing in the pool based upon
the record before it. There are frequent references to 'juris-
diction' in the Graces' briefs and some of their argument is
addressed to the jurisdictional issue.

[5] There is not a shred of a jurisdictional question here. A
lack of jurisdiction means an entire lack of power to hear or
determine the case and the absence of authority over the subject
matter or the parties. 20 Am.Jur.2d, 'Courts' §87 (1965) .

As we said in Elwess v, Elwess, 73 N.M. 400, 404, 389 P.2d 7,
9 (1964):

'"The word 'jurisdiction' is a term of large and comprehensive
import. It includes jurisdiction over the subject matter, over
the parties, and power or authority to decide the particular
matters presented. * * * '

[6] Certainly the Commission had jurisdiction of the subject
matter - conservation of oil and gas - and it had authority to
decide the matters presented. See §65-3-5, N.M.S.A. 1953.
No question is raised concerning lack of jurisdiction over the
parties.



'"The authority to decide a cause at all and not the decision
rendered therein, is what makes up jurisdiction; * * * !
State v. Patten, 41 N.M. 395, 399, 69 P.2d 931, 933 (1937).

These alleged shortcomings are said to be 'jurisdictional.’ For
the reasons mentioned, they are not. Rather, they are what
Justice Carmody characterized in Continental Oil Co. v.

Oil Conservation Com'n, supra, as 'foundationary matters.'

By this he meant 'basic conclusions of fact’ which were held

to be a prerequisite, together with support in the record, to
sustain orders made by the Commission.

This court has in the past improperly phrased certain issues as
jurisdictional. For example, in Sims v. Mechem, 72 N.M. 188,
382 P.2d 183 (1963) we held that the failure to find that a pooling
order would prevent waste was 'jurisdictional,' and the case was
incorrectly decided on that basis. Actually, the failure to find
that the order would prevent waste in Sims was no more juris-
dictional than would be a failure to find negligence in a negligence
case. Both are matters of proof of an issue that has nothing to do
with jurisdiction.

The words 'jurisdiction' and 'jurisdictional' are occasionally loosely
used in Continental Oil (70 N.M. at 321, 373 P.2d at 816). We
understand that case to mean only that certain 'basic conclusions of
fact' must have been found as facts and supported by the record and
'are necessary requisites to the validity of an order' prorating pro-
duction. El Paso Natural Gas Co. v. Oil Conservation Com'n, 76 N,
M. 268, 414 P.2d 496 (1966) .

We will consider the appellant's position upon the true issue pre-

sented, which is whether the findings in the order, which clearly

comply with the mandate of Continental Oil, supra, are supported

by substantial evidence in the record, devoid of any jurisdictional

overtones."

The 0il Conservation Division has jurisdiction to hear the cause. The
question should not be placed before the Court in terms of a jurisdictional defect but

whether certain fundamental findings by the Division as called for in Continental

and subsequent cases were made or were required. Continental Oil, supra., dealt

with validity of an order prorating production. Sims v. Mechem, supra, dealt with

validity of a forced pooling order. Rutter & Willbanks Corp. v. Oil Conservation

Comm'n., 87 N.M. 286, 532 P.2d 5382 (1975); Grace v. Oil Conservation Comm'n .,

- supra., deal with validity of the same type of orders.



In the Bill Taylor case the Division was not dealing with validity of a
proration order nor a forced pooling order. The Division had previously entered a
forced pooling order in Order No. R-5332 where it made the necessary fundamental \
findings to support the forced pooling order. Order No. R-5332-A deals with the
failure of C & K to carry out a portion of Order R-5332 i.e., supplying of an AFE to

working interest owners within thirty days prior to commencement of C & K Carlsbad

13 Well No. 1.

§70-2-17 A. NMSA 1978 Comp., directs the Division to:
. . . afford to the owner of each property in a pool the
opportunity to produce his just and equitable share of the
oil or gas, or both, in the pool, being an amount, so far

as can be practically determined, and so far as such can
be practicably obtained without waste, substantially in

the proportion that the quantity of the recoverable oil or
gas, or both, under such property bears to the total re-
coverable oil or gas, or both, in the pool, and for this
purpose to use his just and equitable share of the reservoir
energy."

Section 70-2-11 NMSA 1978 Comp ., empowers the Oil Conservation
Division to protect those correlative rights of individuals having an interest in a
well and production therefrom. The statute provides,

. .to that end, the Division is empowered to make and

enforce rules, regulations and orders, and to do whatever

may be reasonably necessary to carry out the purpose of

this act, whether or not indicated or specified in any section

hereof."
There is no statute nor regulation that limits the ability of the Division to enter supple-
mental orders in a case so as to ensure its prior order is being enforced. §70-2-11, -
supra., gives the Division authority that is equitable in nature. Orders may be
fashioned as is deemed necessary to lawfully carry out the legislative mandate goals -

and purposes of the Division. In fact such supplemental orders are contemplated by

the language of §70-2-23 NMSA 1978 where it speaks of changes or renewals of an



order. Findings of Fact Nos. (13) and (14) in Order No. R-5332-A were not neces-
sary nor required for purposes of correcting C & K's failure to properly supply
interest owners with an AFE within thetime periods prescribed. If the Findings

of Fact Nos. (13) and (14) are needed or relate to any specific portion of the order
it is the Division's refusal to remove C & K as operator, an order from which C & K

has not appealed.

ORDER (2) OF ORDER R-5332-A IS SUPPORTED
BY SUBSTANTIAL EVIDENCE

There is substantial evidence to support the order of the Commission.
Order R-5332 was entered by the Commission November 30, 1976. The well was
spudded on January 16, 1877, and completed on or about March 16, 1977 (Sept. 11,
TR 106-107). The spudding of the well occurred some sixty-seven days after the
hearing on C & K's application for forced pooling order (Aug. 9, TR 43). Itis
undisputed that C & K Petroleum failed to send an AFE within thirty days prior to
the commencement of the well as required by Order R-5332. C & K has attempted to
justify its position by claiming that Taylor had entered into an written agreement to
participate in the well, and for that reason C & K felt an additional AFE was not neces-
sary (Sept. 11, TR 12, 103). Taylor acknowledges that he signed a written agree-
ment with C & K. However, Taylor further states that the written agreement did not
truly reflect the agreement entered into between the parties, i.e. Taylor and C & K.
Taylor testified he had a contemporaneous oral agreement with C & K that he could
participate in the well. C & K was to bill him periodically as drilling progressed.
Taylor and Page were to receive an AFE within thirty days prior to the spudding of .
the well (same as provision 3 of Order R-5332). After receipt of that AFE (which
would indicate C & K's decision to drill and a more accurate cost projection) Taylor
and Page were to have thirty days within which to decide to participate. Once the

decision to participate was made, C & K was to bill Taylor and Page periodically as



drilling progressed. C & K and Mr. Staments of the Oil Conservation Division

agreed that such would comply with the usual provisions of forced pooling orders
which were later reflected in provisions 3 and 4 of Order R-5332. The only differ-
ence in the oral agreement and Order R-5332 was periodic billings as the drilling
progressed. The order basically tracks the provisions of an operating agreement
which contemplates periodic billings. C & K had indicated that the operating agree-
ment which the order tracked was the operating agreement that had now been signed
by other interest owners (Sept. 11, TR 198-201; Taylor's Exhibit 2-2; Taylor's
Exhibit 21~-5). The written agreement which Taylor signed was never corrected to
reflect the contemporaneous oral agreement. Taylor had been promised that the
interpretation or application of the written agreement would be in compliance with
the oral agreement. Based on that representation, Taylor signed the written agree-
ment. Taylor and Page were never billed by C & K as the drilling of the well pro-
gressed. Taylor and Page were not furnished an AFE within thirty days prior to

the spudding of the well. After Taylor learned drilling had commenced, he at various
times, attempted to participate in the well and contacted C & K representatives, all to
no avail. Taylor repeatedly objected because the written agreement had not reflected
the oral agreement for periodic billings. Taylor and Page contend that C & K's
failure to send an AFE as required by the Commission and its failure to live up to

the verbal agreement to periodically bill working interest owners as drilling pro-
gressed caused Taylor and Page's nonparticipation and C & K's imposition of the

120% risk penalty. It should be noted that Taylor attempted to participate in the wellf
and made inquiries through February and March of 1977 and did not wait for one
year to complain (Aug. 9, TR 43-60; Sept. 11, TR 140,143; Taylor's Exhibit 13-4).
Also, he contacted the Division several times about his participation (Taylor's
exhibits 12 series) . It should also be noted that Taylor's wife testified to the oral

agreement (Sept. 11, TR 192) .



In reviewing the record, it is clear that the Commission not only relied
on the violation of its forced pooling order but also had evidence before it of an oral
agreement to which C & K did not abide. C & K attempted to argue that because
Taylor had received AFEs at various time periods, the Commission's strict con-
struction of its order is arbitrary and capricious. This Court is to give special
weight and credence to the experience and specialized knowledge of the Commission.
It is not for this Court to second guess the Commission in the construction of its own
orders. It is obvious that one of the reasons for submission of an AFE within thirty
days prior to the commencement of a drilling of a well is to protect the working
interest owners and give them an accurate approximation of well drilling costs.
Acceleration of well costs, on a daily basis was admitted by C & K's Thompson
(Sept. 11, TR 128-129). AFE's submitted prior to hearing and prior to entry of an
order may very well be inaccurate because of excessive inflation present in the
United States economy when drilling begins at a later date. Also, Taylor very
succinctly states additional reasons for the thirty day requirement on submitting
an AFE as it is the only protection to a nonconsenting owner in participating in a
well (Sept. 11, TR 195-197). This writer does not feel it is necessary to refute each
piece of evidence referred to by opposing counsel in his brief but urges the Court
to review the portion of the record cited by Taylor. The Court will readily see
substantial evidence exists in the record to support the decision of the Commission.
For the Court to get some feel of the Commission's attitude regarding the failures of

C & K to abide by its orders, see September 11th Transcript, 176, 177, 181 and 182.

REMOVAL OF RISK FACTOR

The Division did not remove the 120% risk factor. Taylor was given '
the opportunity to avoid the 120% risk factor by contributing his well costs within

thirty days of the date of the order. All the Division did was to set the parties back



to where they would have been had C & K complied with the original Order R-5332.

C & K is not being penalized. C & K was attempting to penalize Taylor and Page by
means of C & K's own vioclation of R-5332 and verbal agreement. The actions of the
Commission are not manifestly arbitrary and capricious. The Division was exercising
its broad powers in dealing with the correlative rights of a working interest owner

in setting straight and correcting actions of C & K that resulted to the detriment of the
working interest owner and in violation of the Division's own orders. The Division';
remedy is proper and within the statutory authority of the Division. I'

Respectfully submitted,

MATKINS AND MARTIN

w2

W. T. Martin, Jr. ;
P. O. Drawer N :
Carlsbad, New Mexico 88220
Attorney for Bill Taylor

VIE HERERY CERTIFY THAT WE HAYE MAIL-
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STATE OF NEW MEXICO

ENERGY ano MINERALS DEPARTMENT
S OIL CONSERVATION DIVISION
N
O ataion July 30, 1979 STATE LAND OFFCE BLAL GG
Al FE, NEW MEXICO 87
Ay KCHOE | e

The Honorable John B. Walker

District Judge, Fifth Judicial
District

P. O. Box 1626

Carlsbad, New Mexico 88220

Re; C & K Petroleum, Inc. v.
New Mexico 0il Conservation
Cormission et al., Eddy
County Cause Nos. CV-78-415
and CV-78-417 (Consolidated)

Dear Judge Walker;

Enclosed for your consideration in connection with
the above consolidated cases is the brief by Respondent
0.1 Conservation Commission in response to Petition for
Review filed by C & K Petroleum, Inc. and Bill Tavlor.

The original of this brief has been forwarded to
Mrs. Frances M. Wilcox, Clerk of the District Court,
for filing.

Very truly yours,

ERNEST L, PADILLA
General Counsel

ELP/dr

cc: Jason Kellahin, Esquire
W. T. Martin, Jr., DEsquirc



STATE OF NEW MEXICO

ENERGY ano MINERALS DEPARTMENT

OIL CONSERVATION DIVISION

BRUCE KING POST OFFICE BOX 2088
GOVERNOR STATE LAND OFFICE BUILDING
LARRY KEHOE July 30, 1979 SANTA FE, NEW MEXICO 87501
SECRETARY (505) 827-2434
et WD R
M S ”i i
Y i-‘l“i" PO R 33“/'
, ;‘i o ’/,w—? ."{S FIFTH JUDICIAL DISTRICT.
ST on DS STATE OF NEW MEXICO
o\ 5‘37“";;\,7;\ FE COUNTY OF EDDY

ALED AUG -2%979 orrc:

Mrs. Frances M. Wilcox

Clerk of the District Court
Eddy County Court House F'RANCES M. WILCOX
Carlsbad, New Mexico 88220 Clerk of the District Court

Re: C & K Petroleu, Inc. v.
New Mexico 0il Conservation
Commission, et al., Eddy
County Cause Nos. CV-78-415
and CV-78-417 (Consolidated)

Dear Mrs. Wilcox:

Enclosed please find, for filing, a brief in the
above-captioned causes.

Thank you.

General Counsel

ELP/dr



State of Neww Mexico covarse o otnenn.

FRED M.STANDLEY

. PAUL L.BILLHYMER
oot Deprtnent of Justice
P.WHI .

FINOT ABIBTANT ATTORNLY OENERAL Office of ﬂ{? (I\tturm*u Genernl . H::::NHA%AIE::‘:NJ:R

L ROBERT F. PYATT
HOWARD M.ROSENTHAL

HILARIO RUBIO
OPINION . No. 58-200
of September 30, 1958

FRED M, STANDLEY
Attorney General

By: Joel B, Burr, Jr.
. Assistant Attorney General

To: Stephen W. Bowen, President
Board of Commissloners of the
State Bar of New Mexico
Tucumcarl, New Mexico

Question:

Does appearance by a layman, or an attorney in s
representative capacity as an advocate in hearings
before any commissioner, hearing officer, referee,
board, body, committee or commlssion of the State of
New Mexico, constitute the practice of law and require
attorneys so engaged to be licensed in New Mexico or
otherwise associated with resident counsel?

Conclusion:

Yes .

. Analgsig:

The pertinent statutory provisions of this State in refer-
ence to the practice of law are Secs. 18-1-8, 18-1-26, and 18-1-27
of the New Mexico Statutes Annotated, 1953 Comp., and 1957 Pocket
Supplement. .

Sec. 18-1-8, supra, creates a Board of Bar Examiners to
pass upon the qualifications of applicants before they are ad-
mitted to practice law in the State. '



Pras. Stephen W. Bowen -2 - September 30, 1958

Scc. 18-1-26, supra, prohibits the practice of law in this
State by any person unle3s he shall have first obtained either
a temporary license, a certificate of admission, or assoclated
himself with local counsel. Thils section provides 1in part as
follous: '

"No person shall practice law in any of the courts
of this state, except courts of Justlce of the peace,
nor shall any person commence, conduct or defend

any action or proceeding in any of sald courts unless
he be an actual and bona flide resident of the State
of New Mexico, and unless he shall have first ob-
tained a temporary license as herein provided, or
shall have been granted a certificate of admission
~to the bar under the provisions of this chapter. No
person not licensed as provided herein shall adver-
tise or display any matter or writing whereby the
impression may be gained that he is an attorney or
counselor at law, or hold himself out as an attorney
or counselor at law, and all persons violating the
provisions hereof shall be deemed guilty of contempt
of the court wherein such violation occurred, as
viell as of the Suprcme Court of the. state; Provided,
however, that nothing in thls act shall be construed
to prohibit persons residing beyond the limlts of
this state, otherwise qualified, from assisting
resident counsel in commencing, conducting or other-
wise participating in any action or proceeding; * * *",

And lastly, Section 18-1-27, supra, likewlse prohibits the
practice of law without a valid license and provides for a penal-
ty for the violation thereof. This section provides:

"If any person shall, without having become duly
licensed to practlce, or whose llicenses to practice
shall have expired either by disbarment, fallure to
pay hls license fee, or otherwise, practice or assume
to act or hold himself out to the publlec as as a per-
son qualiflied to practice or carry on the calling of a
lavyer, he shall be guilty of an offense under this
act (18-1-2 to 18-1-8, 18-1-24, 18-1-2y, 18-1-27),
and on convictlon thereof be fincd not to exceced five
hundred dollars ($500), or be imprisoncd, for a
period not to exceed six (6) months, or both."




Pres. Stephen W. Bowen -A3 - Scptémber 30, 1958

Thus, we-note that there is no statutory provision in New Mexico
defining what constitutes the 'practice of law". Nor, to our
knowledge, has the term been defined by the Supreme Court of

this State. However, the reports are replete with cases in other
Jurisdictions in which the courts have been called upon to define
the term.

In People v. People's Stock Yards State Bank, 344 I11. 462,
176 N.E. 901 (1931), It Is said:

"Practicing as an attorney or counselor at law,
according to the laws and customs of our courts,

is the giving of advice or rendition of any sort

of service by any person, firm or corporation when
the giving of such advice or rendition of such ser-
vice requires the use of any degree of legal know-
‘ledge or skill."

In Barr v. Cardell, 173 Towa 18, 155 N.Ww 312 (1915), the
Court said:

"We are of the opinion that the practice of law.
was not confined to practice in the courts of this
state, but was of larger scope, including the prepara-
tion of pleadings and other papers incident to any
action or special proceeding in any court or other
Judicial body, conveyancing, the preparation of all
legal instruments of all kinds whereby a legal right
is secured, the rendering of opinions as to the
validity or invalidity of the title to real or
personal- property, the giving of any legal advice,
and any action taken for others in any matter con-
nected with the law." .
The following 18 the concise definition given by the
Supreme Court of the United States as quoted by the South Caro-
lina Suprcme Court in State v. Wells, 191 S.C. 468, 5 S.E. 2d

181 (1939):

"Persons acting professionally in legal formali-
tics, nepgotiations or proceedings by the v rants

or authority of thelr clients may be regarded as
_attorneys at law wlthin the meaning of that desipgna-
tion as cmploycd in this country."
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In determining what 1s the practice of law, the courts

have consistently said that it is the character of the acts
performed and not the place vhere they are done that is dcecislve.
Or phrased in a different manner, it is the character of the
scrvices rendered and not the denomination of the tribunal be-
fore whom they are rendered which controls in determining wheth-
er such services constitute the practice of law. State ex rel.
Daniel v. Wells, 191 S.C. 468, 5 S.E. 24 181 (19397); People e:x

Yel. Chicamo KEar Association v. Goodman, 366 I11. 3467 © {.E. 2d

941 (1937), Cert. Den. 302 U.S. 728; Stock v. P. G. Garapge, Inc.,

7 N.J.

118, 30 A. 24 545 (1951); Stotd ex rel. Johnson, ALtY.

Gen. v. Childe, 147 Neb. 527, 23 N.VW. 2d 720 (1940); Caraner
V. Conway, 234 Minn. 463, 48 N.W. 2d 788 (1951); Carey v. Tnieme,

2 N.J. Super. 458, 64 A. 2d 394 (1949).

*

—————

In disposing of the question in the case of Shortz v.

Farrell, 327 Pa. 81, 193 A. 20, 21 (1937), the Court said:

"In considering the scope of the practice of law
mere nomenclature is unimportant, as for example,
whether or not the tribunal is calied a ‘court,!

"or the controversy 'litigation', where the anplica-

tion of legal knowledge and technique is rcequired,
the activity constitutes such practice even if con-
ducted before a so-called administrative board or
commission. 1t 1s the character of the act, and not
the place where 1t 1s performed, wnlch is the deci-
sive factor."

If this is the true test then, and we agree that 1t is, let

- us proceed to analyze the nature of the advocacy utilized by an
attorney in conducting hearings before an administrative board
or commisslion. It appears to take place in what may be called
adversary administrative proceedings, and in the processing of
claims by and against the state, as a more informal type of ad-
versary proceeding.

In the constitutlional sense, adversary administrative pro-

ceedings are the substantial cquivalent of judiclal proceedings.
Thne same 1ssues of law and argument carry over {rom 2on adminis-
trative proceeding on judicial review of the apgency's determina-

tion,.

[lorecover, the Supreme Court of the United States has held

that adninistrative proccedings are subject to the constitution-
al requircinents of procedural due process; that they are quasi-
Judicial iIn character, and arce required to £it the cherlshed
Judiecial tradition cmbodylny the basic concepts of falr play.

Morgan v, United States, 304 H.S. 1, (1939
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A study of the rules of practice adopted by various admin-
istrative bodles in this State reveals that the same basic
system of mechanics is utilized as 1s found in Jjudiclal litiga-
tion. Choices must be made between causes of action and the
drafting of plecadings. The conduct of a hearlng before an ad-
ministrative tribunal and the conduct of a trial in a purely
Judicial proceeding are for all practical purposes, the same.
For example, in order to prove questions of fact in an adminis-
‘trative proceedlng, witnesses must be gualified, examined and
cross-examined, questlions must be asked which, to some extent
at least, must fit the rules of evidence. Documents must be
proved and introduced 1nto evldence as exhlbits. Statutes and
Judicial decislons must many times be interpreted. Briefs are
written and questions of law argued. Decisions are made which
are based on findings of fact and conclusions of law. In addi-
tion, some statutes or rules of practice provide that the rules
of evidence in certain administrative proceedings will, as far
as applicable, be the same as the rules of procedure generally
followed by the district courts. And it is not insignificant
fo note that language utilized in both administrative proceed-
ings and Judicial litigation are distinctly similar. Such
terms as complalnts ansuers s replies "motions"
"depositions", subpoenas evidence", "offers of proof"
"Judiclal" or "official notice”, "briefs , 'oral argument”
and "findings of fact" are used in both proceedings.

Thus, if it 1s the character of the acts performed that is
to govern us 1n determining what is the practice of law, the
conclusion is inescapable that if a layman, or an attorney ap-
- pears in a representative capaclty as an advocate in hearings
before any Commissioner, hearlng officer; referee, board, body,
comnittee or commission of the State of New Mexico which con-
siders legal questions, applies legal principles and weighs
facts under legal rules, and in that representative capacity
files pleadings, qualifies, examines and cross-examines wit-
nesses, proves and introduces exhibits into evidence or performs
any of the other duties normally assoclated with an attorney
requiring speclalized training and skill, such layman or attor-
ney 1s practicing law withlin the meaning of the term as it is
used in the act.

As was indicated earlier in this opinion, our Supreme
Court has necver been called upon to decide this question.
However, we are certainly not without authority in our position,
In State ex rel Dantel, Atty. Gen., et al. v. ¥Wells, supra, the
Supreume Court ot South Carolina was called upon Lo determine
vhether an appearance by an insurance adjuster as a pald
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representative of an insurance company before a single commis-
sioner in hearlngs before the South Carolina Industrilal Com-
misslon, constituted the practice of law. The Court concluded
that 1t did under a statutory provision which prohibited the
practice of law in any court of the state by any person unless
admlitted and sworn in as an attorney.

The Court reviewed authorities from other jurisdictions
and concluded that the correct test to be applied in determining
what constitutes the practice of law, 1s to look at the character
of the acts performed and not the place where they are done.
In view of the test adopted, the Court carefully analyzed the
procedure followed at such hearings. It found among other things
that at such a hearing, the Commissioner ascertained disputed
issues of law or fact, swore witnesses, and toolk testimony.
Vltnesses were examined and cross-examined. The commissioner
vas empowered to make awards based upon the evidence, together
with a statement of his findings of fact, rulings and concluslons
of law. A complete record was made of the case, and aggrieved
parties given a right of appeal. Commenting upon this procedure,
the Court said at pp. 184:

"Examination and cross examination of witnesses
require a knowledge of relevancy and materiality.
Such examination is conducted in much the same manner
as that o€ the Circult Court. Improper or irrelevant
testimony must be objected to, or otherwise it may

be considered. Rice v. Brandon Corporation, 190 S.C.
229, 2 S.E. 2d 7T40. Ynile findings of fact will be
upheld by the Court if there is any evidence on which -
it can rest, it must be founded on evidence and can-
not rest ‘'on surmise, conjecture or speculatilon.

Rudd v. Falrforest Finishing Company, 189 S.C. 188,
200 S.E. T727. Depositions are taken under the pro-
cedure of the Circuit Court. The various declsions
of this Court since thils leglslation was enacted
1llustrate the difficult and complicated questions
which arise in the construction of the Act and 1ts
appllication. Facts must be weighed- by the commis-
sloner in the light of legal principles. The Hear-
ing commissioner malkes not only findings of fact,

but states his conclusions of law."

The Court then held that such hearings were essentlally of a judi-
clal character and that the anpoarance at such hearings in a
representative capacity constituted the practice of law.
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It should be noted that the South Carolina statute pro-
hibiting the practice of law without a license 1s extremely
similar to our New Mexico statute compiled as Section 18-1-26,
supra, in that in both statutes, the word "court" is used in
the prohibitlion. In disposing of the guestion, the South
Carolina Supreme Court quotes with approval the following
language from the Pennsylvania case of Shortz v. Farrell, supra.

"In considering the scope of the practice of law
mere nomenclature is unimportant, as for example,
whether or not the tribunal 1s called ‘court' or
the controversy 'litigation'."

The real question to be resolved according to the South Caro-
lina Court is whether the duties performed require the applica-
tion of legal knowledge or technique; that it 1s the character
of the acts performed and not the place where they are performed
which is the decisive factor.

In the Pennsylvania case from which the quoted language
above 1s taken, the Court held that an appearance by an adjuster
in administrative hearings held under the Pennsylvania Workman's
Compensation Act, in which he examined and cross-examined wit-
nesses, constituted the practice of law.

The Supreme Court of Illinois in the case of People ex rel.
Chicapgo Bar Assoclatlon v. Goodman, supra, upon similar racts, .

reached the same conclusion. In discussing what acts consti-
tuted the practice of law, the Court said:

"It is immaterial whether the acts which constitute
the practice of law are done in an office, before a
court, or before an administrative body. The charac-
ter of the act done, and not the place where it is
committed, 1s the factor which is decisive of whether
it constitutes the practice of law."

Petition for Writ of Certiorari in the above case was denied by
the United States Supreme Court in 302 U.S. 728.

The Supreme Court of Ohio i1s likewise in accord with the
position we have taken on this question. See Goodman v, Beall,
130 Ohio St. 427, 200 N.E. 470 ?1930). .

Inc., supra, the

In the case of Stack v. P. G. Gararpe,
plaintiff Stack, a licensed rcaltor appcared in a representative
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capacity before the Hudson County Tax Board. The New Jersey
Supreme Court in holding that Staclc's actions constituted the
practice of law, quoted with approval the following conclusion
reached in the case of Tumulty v. Rosenblum, 134 N.J.L. 514,
L8 A. 24 850 (Sup. Ct. 190LG):

"Phe practice of law is not confined to the conduct
of litigation in courts of record. Apart from such,
it consists, generally, 1in the rendition of legal
service to another, or legal advice and counsel as
to his rights and obligations under the law. . .
calling for. . . a fee or stipend, i.e., that which
an attorney as such 1s authorlzed to do; and the
exercise of such professional skill certainly in-
cludes the pursuit, as an advocate {or another, of
a legal remedy within the Jurisdliction of a quasi-
Judicial tribunal. Such 1s the concept of R. S.
2:111-1, N.J.S.A., classifying as a misdemeanor

the practice of law by an unlicensed person.'”

The Nebraska case of State .ex rel. Johnson, Atty. Gen. v.
Childe, supra, arose out of the appearance oi one Childe before
The Nebraska State Railway Commission in a proceeding entitled:

"In the Matter of the Application of the Central
States Motor Carriers' Associlation for authority
to Establish Commodity Rates on Bullding and Fenc-
ing materials."”

The conclusion reached by the Court is quoted below:

"Je conclude that in the proceedinpg before the Com-
mission involved herein and the part *“aken by the
defendant in his conduct thereof, there was involved
a need of legal training, knowledge, and skill and
constituted the practice of law. It was particular-
ly required in the drafting of the petition, in the
"interpretation of the legislative powers with which
the commisslion was clothed, in determining the power
of the commlission to make the order, in the making of
a record 1in contemplation of a judicial review, 1n
cstablishing the legal qualifications of witnesses
to testify and the technilcal proffer of testimony

in conflormity to legal standards. 1In performalne
csuch servlces, and others noted in this opinioa, in
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a representative capacity without license to engage
in the oractice of law, the defendant engaged in the
1llegal practice of law within the meaning of the
rules announced in the former oplinion in this case.
State ex rel. Johnson v. Childe, 139 Neb. 91, 295
N.w. 381."

But for the sake of brevity, many more cases could be cited

in support of our position in this matter. However, we feel
the cases we have dlscussed are sufficient to point out the
correctness of the concluslons we have reached.

In view of thils conclusion, one further question merits
discussion at this time. Inasmuch as there is no prohibition
under our law against an individual representing himsel?, and,
in the case of a corporation, it 1s necessary that its appear-
ance be made through employecs or representatives, it might be
contended that an employee of a corporation was not acting for
a client, but for his own employer. Similar contentions were
made in State v. Wells, supra, vlark v. Austin, 340 Mo. 467,
101 S.W.72d 977, 982 (1937); Shortz, et al. v. Farrell, supra,
and Mullin-Johnson Comnany v, Penn, Mutual Life Insurance
Company, 9 F. supp. L75 (1934)" -

In Clark v. Austin, supra, the Court disposed of the éon—
tention as follows:

"The law recognizes the right of natural persons to
act for themselves 1n their own affairs, although
the acts performed by them, 1f performed for others,
would constitute the practice of law. A natural
person may present his own case in court or else-~
where, although he 1s not a licensed lawyer. A
corporatlion is not a natural person. It is an
artificial entlty created by law. Being an artifi-
cial entity it cannot appear or act, in person.

It must act in all 1ts affalrs throush agents or
representatives. In legal matters, 1t must act,

if at all, through licensed attorncys.

* X *¥ X ¥

If a corporatlon could appear in court through a
layman upon the theory that it was appearing for
itsell, 1t could cemvloy any person, not loarncd
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in the law, to represent 1t in any or all Judicial
proceedings."

Thé Court also quoted with approval the following from
Mullin~Johnson Company v. Penn, Mutual Life Insurance Comvany,
supra: -

"Since a corporation cannot practice law, and can
only act through the agency of natural persons, it
follows that it can appear in court on its own be-
half only through a licensed attorney. It cannot
appear by an offilcer of the corporation who 1is not
an attorney, and may not even file a complaint
except by an attorney, whose authority to appear is
presumed; in other words, a corporation cannot
appear in propria persona."

We are further of the opinion that the power granted to
various administrative agencies to promulgate rules and regula-

tions does not contemplate the power to permit laymen and lawyers

who are not licensed to practice law in this State to perform
functlions in connection with the administration of the various
acts which constitute the practice of law. State v. Vells,
supra, State v. Childe, supra, Goodman v. Beall, supra.

By way of conclusion, it i1s the opinion of this office
that a layman or an attorney who appears in a representative
capacity as an advocate in hearings before any commissioner,
hearing officer, referee, board, body, committee or commission
of the State of New Mecxico which conslders legal questions,
applies legal principles and weighs facts under legal rules,
and in that representative capaclty files pleadings, qualifies,
examines and cross-~examines witnesses, proves and introduces
exhiblts into evidence, or performs any of the other duties
normally associated with attorneys requiring specialized
training and skill, 1s engapging in the practice of law which 1s
expressly prohibited wilthout a license under the provisions of
Scctions 18-1-26 and 18-1-27, supra. It thercfore follows that
under the provisions of Section 18-1-26, supra, all forelgn
licensed attorncys must associate themselves with resident

counscl before commencing, conducting, or otherwise participatling

in any such proceeding.

The law 1n thls regard is nelther unusual nor oppressive.
Doctors of mediclne, dentlsts, pharmacists, barbers, hailre-
dressers, and others wino engage in profassions or skllled
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trades, must showu requircd preparation and fitness for thelr
worly, take cexaminatlons and procure licenses to practice. As
the Court pointed out in state v. Vells, supra, a dual trust
s imposed on llcensed atlorncys; They must act with all good
fldelity to the courts and to their clients, and.they are
bound by canons of ethles which have been the growth of long
experience and which arc enforced by the Courts. Or as wvas
sald by Judge Matson in Gardner v. Conway, 234 Minn. 468,

48 N.u. 24 788, 795;

"Phe law practice franchise or privilege is based
upon tne threefold requircments of abillty, charac-
and responsible supervision." (Court’s Lmphasis).

FRED M. STANDLEY
Attorngy General

& G

Jdel B. Burr, Jr.
Assistant Attorney General
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KELLAHIN and KELLAHIN D T
Attorneys at Law OIL CC.'JSfRV,’\T{Wé;b;
Jason Kellahin 500 Don Gaspar Avenue SANTA e v
. Post Office Box 1769
W. Thomas Kellahin . Telephone 982-4285
Karen Aubrey Santa Fe, New Mexico 87501 Area Code $05

January 21, 1981

W. T. Martin, Esq.
509 West Pierce
Carlsbad, New Mexico 88220

RE: C & K Petroleum, Inc., v. New Mexico
Energy and Minerals Department, et al.;
Bill Taylor v. New Mexico Energy and
Minerals Department, et al., Nos. 78-415,
78-417 (Civil) Eddy County, New Mexico

Dear Tom:

Enclosed is a form of Order I have prepared for
submission to the Court in connection with Bill
Taylor's motion for rehearing on the above cases.

If this meets with your approval would you
kindly submit it to Judge Walker. As you will
note, Ernest Padilla has already approved it on be-
half of the 0il Conservation Division.

Sincerely,

Ao Kt

Jason Kellaghin

JK:jm

Enclosure

cc: Dick Blenden, Esq.
Ernest Padilla, Esq.
Honorable John B. Walker
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STATE OF NEW MEXICO COUNTY OF EDDY
IN THE DISTRICT COURT
C & K PETROLEUM, INC.
a Corporation,
Petitioner, CV-78-415

CV-75-417 (Consolidated)
vs.

NEW MEXICO ENERGY AND
MINERALS DEPARTMENT, OIL
CONSERVATION DIVISION,
and BILL TAYLOR,

Respondents.

ORDER

This matter having come before the Court for rehearing,
and it appearing that the Court had entered its Finding of
Fact, Conclusions of Law and Judgment in these consolidated
cases on December 15, 1980, and Respondent, Bill Taylor
having filed his motion for Rehearing, and the Court having
set the consolidated cases for rehearing January 6, 1981,
and the Court having heard argument of counsel and being

fully advised;

Finds that arguments of Respondent Bill Taylor were

without merit.

It is therefore ordered, adjudged and decreed that the
Judgment entered herein on December 15, 1980, should be and

the same hereby is ratified and affirmed in all respects.

DISTRTICT JIIDGE



Submitted:

Dick A. Blenden
W. T. Martin
Attorneys for Bill Taylor

Assistant Attorney General
Attorney for 0il Conservation Division
New Mexico Energy & Minerals Department

oo Kalled
n Kellahin
Attorney for C & K Petroleum Inc.
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STATE OF NEW MEXICO o 950291%\! |

S

C & K PETROLEUM, INC.,
a Corporation, SANTAFE

Petitioner,
Vs, No. CV-78-415
IN THE MATTER OF THE

)
)
)
)
)
)
) APPLICATION OF BILL TAYLOR

NEW MEXICO ENERGY AND

MINERALS DEPARTMENT, OIL ) FOR ENFORCEMENT AND AMENDMENT
CONSERVATION DIVISION and) OF ORDER NO. R-5332 EDDY
BILL TAYLOR, ) COUNTY NEW MEXICO OIL CON-
) SERVATION COMMISSION CASE
Respondents. ) NO. 6289 CV-78-417

ENTRY OF APPEARANCE

COMES NOW PAINE, BLENDEN & DIAMOND, DICK A. BLENDEN,
and enters their general appearance in the above-styled and
numbered cause of action on behalf of the Respondent, BILL
TAYLOR, as co-counsel with W. T. MARTIN, JR.

PAINE, ‘BLENDEN & DIAMOND.

/f ’ *
‘e

- b - .C-Lné" [

Y

DICKAK BLENDEN

Attorneys for Respondent Bill Taylor

P. O. Box 1387
Carlsbad, New Mexico 88220

1 hereby certify that a true
copy of the foregoing has been
ma11ed~to opposing counsel this

23 qay of Degember, 1980.

/| ;(/ 0o

O“— C\,. P ...'IA'\-.}» J!.‘SIOI‘

)




FIFTH JUDM Al DISTR
el SIRICT
STATE OF NEW MEXICO

= ECEIVED P COUNTY GF €00y
T il
‘“ DEC231380 FILED DEC2S gy v
oL ¢ THE DISTAGIER COURT OF EDDY COUNTY: " (3' £
SANTA TS SraTe OF NEW MEXTCO FRANCES M. WILCOX
Drerik of thve Drstrick Court

C & K PETROLEUM, INC.
a Corporation,

)
)
)
Petitioner, )
)
-VS-— ) CV-78-415
) CV-78-417
NEW MEXICO ENERGY AND ) (Consolidated)
MINERALS DEPARTMENT, OIL )
CONSERVATION DIVISION and )
BILL TAYLOR, )
)
Respondents. )
NOTICE OF REHEARING
TO: Jason W. Kellahin Attorney for Petitioner
Post Office Box 1769
Santa Fe, NM 87501
Ernest L. Padilla Attorney for Respondent
Post Office Box 2088 (0il Conservation Division)
Santa Fe, NM 87501
W.T. Martin, Jr. Attorney for Respondent
509 West Pierce (Bill Taylor)
Carlsbad, NM 88220
Dick Blenden Co-counsel for Respondent
Post Office Box 1387 (Bill Taylor)

Carlsbad, NM 88220

YOU ARE HEREBY NOTIFIED THAT THE ABOVE STYLED AND NUMBERED CAUSE
HAS BEEN SET FOR REHEARING ON January 6, 1981, at 9:00 AM.

THE HONORABLE JOHI B. WALKER, presiding.

DATED: December 23, 1980

FRANCES M. WILCOX
CLERK, DISTRICT COURT

EY: ‘ 2Ll S



KELLAHIN and KELLAHIN
Attorneys at Law
500 Don Gaspar Avenue
Post QOffice Box 1769

Santa Fe, New Mexico 87501 Telephone 982-4285
Karen Aubrey Area Code 505

December 24, 1980

Jason Kellahin
W. Thomas Kellahin

W. T. Martin, Jr., Esquire
Matkins & Martin

P.0O. Drawer N

Carlsbad, New Mexico 88220

RE: C & K Petroleum Inc. vs. N.M. Energy
and Minerals Department and Bill Taylor
Nos. CV 78-415, CV 78-417, District Court
Fifth Judicial District

Dear Tom:

This will confirm our telephone conversations
concerning your request that C & K direct the bank in
Carlsbad to release to Taylor any funds held in escrow,

as directed by the District Court Order entered December
15, 1980.

This request is premature and C & K does not
consider it a proper request until such time as the order
is a final order, thirty days after its entry, in the
event an appeal is not taken.

I have been authorized to assure you that C & K
does not contemplate an appeal of the court's decision.
This, of course, will not preclude a cross appeal in the
event Mr. Taylor or the 0il Conservation Division were to
take an appeal.

In the event the Order becomes final, we would also
like to know what arrangements Mr. Taylor is willing to
make to take care of his share of operation costs of the
Carlsbad 13, Well No. 1, in view of the fact that Trans-
western is now paying him directly for his full share of
production from the well. This is not interposed as a
condition to compliance with the court order, but is a
matter that will have to be faced by both sides when the
court's order does be come final.

Sincerely,

|

‘\\\ Dr O~ ."\’/\,Lli{aéi/"\‘
Jason W. Kellahin

JWK: jm

cc: Honorable John B. Walker
Martin Allday, Esquire
Charles Padilla, Esquire
Mr. Gil Thompson



STATE OF NEW MEXICO COUNTY OF EDDY

IN THE DISTRICT COURT

C & K PETROLEUM, INC.,
a Corporation,
Petitioner,

NOS. CV-78-415

vs. CV-78-417

NEW MEXICO ENERGY AND MINERALS

DEPARTMENT, OIL CONSERVATION

DIVISION and BILL TAYLOR,
Respondents,

and

IN THE MATTER OF THL APPLICATION )
OF BILL TAYLOR FOR ENFORCEMENT AND)
AMENDMENT OF ORDER HNO. R-5332, EDDY
COUNTY, NEW MEXICO, OIL CONSERVATION
COMMISSION CASE NO. 6289, . i

TRANSCRIPT ON APPEAL

1. Certified transcript of Commission hearings held

August 9, 1976, August 23, 197&, and Septerber 11, 1978.

2. 'Exhibits introduced hy Bill Taylor. i

3. Exhibits introduced by C & K Petroleum, Inc. |

4. Exhibits introduced hy Clarence Wells.

5. Exhibits introduced hy Bob Burnett. %

6. Certified copy of Order MNo. R-5332-A, the order
appealed from.

7. Certified copy of Order No. R-5332.

8. 01l Conservation Commission records and 0il and Gas
Accounting Commission records of which administrative notice was
taken.

NEW MLXICO OIL CONSERVATIOHN CTOMMISSION

By |
LYNN TESCHENDORF ?
P. 0. Box 2088
Santa Fe, New Mexico £7501




STATE OF NEW MEXICO

ENERGY ano MINERALS DEPARTMENT

OIL CONSERVATION DIVISION

BRUCE KING ¢ POST OFFICE BOX 2088
GOVEANOR March 2 ’ 1979 STATE LAND OFFICE BUILDING
EW
LARRY KE;!OE SANTA Ff‘ 5:5 ! 8;5_:?; 87501

Mrs. Frances M. Wilcox
Clerk of the District Court
Eddy County Courthouse
Carlsbad, New Mexico 88220

Re: Eddy County Cause
Nos. CV-78-415 and
Cv-78-417
Dear Mrs. Wilcox:
Enclosed for filing please find the Transcript

on Appeal for the above-numbered causes which have been
consolidated.

Thank you for your assistance in this matter.

Very truly yours,

(Ms.) LYNN TESCHENDORF
General Counsel

LT/dr

cc: W. T. Martin, Jr,
Jason W. Kellahin



STATE OF NEW MEXICO

ENERGY anp MINERALS DEPARTMENT

OIL CONSERVATION DIVISION

BRUCE KING POST OFFICE BOX 2088
GOVEANCR February 19, 1979 STATE LAND OFFICE BUILDING

SANTA FE, NEW MEXICO 87501
LAR?CYRE)T(AE;ZEOE (505) 827-2434
S

Mr. Bill Taylor
512 Welshire
Carlsbad, New Mexico 88220

Re: Case No. 6289
Order No. R-5332-~-A

Dear Mr. Taylor:

There is nothing in Orders Nos. R-5332 and R-5322-A
which would prohibit a split-stream connection whereby
each interest owner sells his own gas. However,
independent arrangements would have to be made with
the purchaser so that the terms of these orders would
be complied with. For example, if an interest owner
has elected to go nonconsent then both purchasers
would have to pay the operator of the well until such
time as that owner's share of well costs was paid out
of production. In addition, that owner would remain
liable for operating costs.

Please let me know if I have not fully responded
to your question.

Very truly yours,

LYNN TESCHENDORF
General Counsel

LT/dr

cc: Tom Martin
Jason Kellahin



February 7, 1979

New Mexico 01l Conservation Division
P.0O. Box 2088
Santa Fe, New Mexico 87501

Re: Case 5807, Order R-5332;
Case 6289, Order R-5332A

Dear Sirsg:

C £ K Petroleum Inc. and Taylor (&Page) have discussed
settling our differences outside the distriet ccurt. Taylor
has over thirty-four surface acres immediatelv adfiacent the
well area that has been appraised as "best use" for commercial
purvoses. Taylor and Page's share of the gas from the well could
be a verv desirable commodity and was stated into the transcript
of Case 5807 as agreeable to C & K Petroleum, Inc.

C & K has advanced a possible settlement soclution, creating
a split stream connection with Taylor (and Page) responsible
for his (their) share of the gas, including sales, connections,
etc.

Mr. Jason Kellahin, C & K Attorney, has indicated the NMOCD
might make the necessary adjustments in Orders R-5332 and R-5332A
to allow the split-stream connection. Would this be a common
occurance; what adjustments in the orders R-5332 & A would be
necessary: and would such adjustments be possible to allow the
split stream connection?

Sincerely,

(Fr Ty bt
Bill Tavylor

¥erox: Tom Martin 512 welshire Cen2 O
Jason Kellahin Cloelibed, N-M. k82
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KELLAHIN and KELLAHIN

o e ATTORNEYS AT LAW

3o B . BO0O DON GASPAR AVENUE

P. O. BOX 1769 TELEPHONK ¢81-4288
SANTA FE, NEW MEXICO 87501 AREA CODY¥ BOS

January 22, 1979

JASON W- KELLAHIN
W, THOMAS KELLAHIN

KAREN AUBREY

Mrs. Frances M. Wilcox
Clerk of the District Court
Eddy County Courthouse
Carlsbad, New Mexico 88220

Re: In the matter of the application of Bill Taylor
for Enforcement and Amendment of Order No.
R-5332, Eddy County, New Mexico, 0il Conservation
Commission Case No. 6289, No. CV-78-417

Dear Mrs. Wilcox:

Enclosed for filing please find C § K Petroleum's
Response to Motion to Amend and Response to Petition for
Review. Also enclosed is an Acceptance of Service,

Very truly yours,
W. Thomas Kellahin
CC: Lynn Teschendorf
W. T. Martin, Jr.
Mr. Gil Tompson

WTK:kfm

Enclosure



STATE OF NEW MEXICO COUNTY OF EDDY

IN THE DISTRICT COURT

IN THE MATTER OF THE APPLICATION

OF BILL TAYLOR FOR ENFORCEMENT AND

AMENDMENT OF ORDER NO. R-5332, EDDY

COUNTY, NEW MEXICO, OIL CONSLERVATION

COMMISSION CASE NO. 0289 No. CV-78-417

RESPONSE OF C § K PETROLEUM, INC.
TO PETITION FOR REVIEW

Comes now C § K Petroleum, Inc., having heretofore
accepted service of the Petition of Bill Taylor for review
of the 0il Conservation Commission's order No. R-5332-A
and entered its appearance herein, for its response to the
Petition for Review, states:

FIRST DEFENSE

1. Respondent C § K Petroleum, Inc., (hereinafter "C §
K'") admits the allegations contained in Paragraph 1.

2, Respondent C § K admits the allegations contained in
Paragraph 2 except that C § K denies that the property in
question involves the right to certain royalty funds on deposit
with the American Bank of Carlsbad.

3. C & K admits the allegations contained in Paragraph
3 except that C § K denies that the proceedings in Case No.
6289 sought enforcement of Order No. R-5332 regarding the
payment of royalties.

4. C § K admits the allegations contained in Paragraph
4, except the exhibit number should be corrected to read "B'".

5. Respondent C § K denies the allegations contained in

Paragraphs 5, 6, and 7 and each subdivision thereof.



Second Defense

As a Second Defense to Petitioner's petition for review,
Respondent C § K states:

1. The 0Oil Conservation Division, New Mexico Energy and
Minerals Department (formerly 0Oil Conservation Commission) 1is
without jurisdiction to determine ownership of royalty funds
on deposit with the American Bank of Carlsbad, did not con-
sider such ownership, and the issue 1s not now properly before
this Court.

Third Defense

As a Third Defense to Petitioner's petition for review,
Respondent C § K states:

1. Petitioner's Petition for review seeks determination
of matters beyond the jurisdiction of this Court on a review
of administrative order of the 0il Conservation Division, as

provided by law and court decisions.

WHEREFORE, having fully responded to the Petition,
Respondent C §& K Petroleum, Inc., respectfully requests that
the Petition be dismissed.

C & K PETROLEUM, INC.

By
W. THOMAS KELLAIIN
JASON KELLAHIN

KELLAHIN § XKELLAHIN

P. 0. Box 1769 :
Santa Fe, New Mexico 87501
Phone (505) 982-4285

ATTORNEYS FOR C § K PETROLEUM, INC.

I hereby certify that on the 22nd day of January, 1979,
a copy of the foregoing pleading was mailed to opposing

counsel of record. (,)r\\J gr,qk:ég££2Lﬂﬁ\
S/




STATE OF NEW MEXICO COUNTY OF EDDY

IN THE DISTRICT COURT

IN THE MATTER OF THE APPLICATION

OF BILL TAYLOR FOR ENFORCEMENT AND
AMENDMENT OF ORDER NO. R-5322, LEDDY
COUNTY, NEW MEXICO, OIL CONSERVATION
COMMISSION CASE NO. 6289

RESPONSE OF C & K PETROLEUM, INC.,
TO MOTION TO AMEND

Comes now C § K Petroleum, Inc., respondent herein, and
opposes the motion of Petitioner Bill Taylor to amend his
Petition for Review, and as grounds therefore states:

1. The scope of review of an order of the 0il Conservation
Division is limited by Section 70-2-25, New Mexizo Statutes
Annotated, 1978 Compilation, to questions presented to the
commission by the application for rehearing.

2. Paragraph 7 of petitioner's proposed amended petition
contains matters not presented to the Commission by Bill Taylor's
application for rehearing.

3. The proposed amendment to the Petition for Review
would present new matters that were not before the Commission
at the time of the hearing on and adoption of its order No.
R-5332-A, nor were such matters presented to or considered by
the Commission in connection with petitioner's Petition for
Rehearing in this case, nor in Case No. CV-78-415, with which

this case has been consolidated.

WHEREFORE Respondent C & K Petroleum, Inc., opposes the



Motion to Amend filed by Petitioner Bill Taylor, and asks

that it be denied.

C § K PETROLUM, INC.,

By

W, THOMAS KELLAHIN
JASON KELLAHIN

KELLAHIN & KELLAHIN

P. 0. Box 17069

Santa Fe, New Mexico 87501
Phone (505) 982-4285

ATTORNEYS FOR C & K PETROLEUM, INC.

I hereby certify that on the 22nd day of January, 1979,
a copy of the foregoing pleading was mailed to opposing

counsel of record.

Vot i



MATKINS AND MARTIN

ATTORNEYS AT LAW
CASWELL S. NEAL 1898-1974

601 NORTH CANAL STREET AREA CODE 5085

P.O.ORAWER N 885-2445
88s-2312

JEROME D. MATKINS
W. T. MARTIN, JR.

o a e e

CARLSBAD, NEW MEXICO 88220

January 11, 1979

Ms. Lynn Teschendorf
Qil Conservation Division
P, O. Box 2088

Sante Fe, NM 87501

Mr. Jason Kellahin
Kellahin & Fox

P.O. Box 1769
Sante Fe, NM 87501

Re: Appeal of Bill Taylor from Order R5332A
Eddy County, New Mexico, OCC Case No. 6289
District Court of Eddy County, CV-T78-417

Gentlemen:

Enclosed is a Motion to Amend the Petition in the above styled and num-
bered appeal, together with an Order for your approval.

If you have no objections to the amendment, please sign your approval
to the Order and return it to this office and I will see that it is filed
and return to you conformed copies.
If you have objections to the Motion, please advise. Thank you.
Yours very truly,
MATKINS AND MARTIN
W. T. Martin, Jr.

rlh
encs.
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STATE OF NEW MEXICO COUNTY OF EDDY

IN THE DISTRICT COURT

IN THE MATTER OF THE
APPLICATION OF BILL

TAYLOR FOR ENFORCEMENT

AND AMENDMENT OF ORDER

NO. R-5332, EDDY COUNTY,

NEW MEXICO, OIL CONSERVATION
COMMISSION CASE NO. 6289

No. CV-78~417

RESPONSE TO MOTION TO AMEND

Comes now the Respondent New Mexico 0il Conservation
Division and respectfully asks the Court to deny Petitioner
Bill Taylor's Motion to Amend, and as grounds therefor states:

1. That Section 70-2-25 NMSA 1978 limits the scope of
review to "questions presented to the commission by the
application for rehearing."

2. That Paragraph 7 of the proposed Amended Petition
contains matters that were not presented to the commission
by Bill Taylor's Application for Rehearing.

3. That Paragraph 7 of the proposed Amended Petition
contains new matters that were not before the commission at
the time it adopted its Order No. R-5332-A, nor at the time
it considered the Petitions for Rehearing in these cases.

WHEREFORE, Respondent New Mexico 0il Conservation Division
respectfully requests that the Motion to Amend be denied.

NEW MEXICO OIL CONSERVATION DIVISION

i
By ’
LYNN TESCHENDORF
P. O. Box 2088

Santa Fe, New Mexico 87501
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STATE OF NEW MEXICO

ENERGY ano MINERALS DEPARTMENT

Sl
éi“##*b OIL CONSERVATION DIVISION
JERRY APODACA January 17, 1979 POST OFFICE BOX 2088
GOVERNOR STATE LAND OFFICE BUILDING
SANTA FE. NEW MEXICO 87501
NICK FRANKLIN 1505) 827-2434

SECRETARY

Mrs. Frances M. Wilcox

Clexrk of the District Court
for Eddy County

Eddy County Courthouse

Carlsbad, New Mexico 88220

Re: Eddy County Cause
No. CV-78-417

Dear Mrs. Wilcox:

Enclosed for filing find a Response to Motion
to Amend in the above-numbered cause. It is my
understanding that Petitioner Bill Taylor's
Attorney, Mr. W. T. Martin, Jr., will ask for a
hearing on the Motion, and I concur in his

request,
Very truly yours,
LYNN TESCHENDORF
General Counsel
LT/dr

cc: Jason Kellahin
W. T. Martin, Jr.



14 THE 18TRICT COURT OF EDLY CULRTY
STATE OF NEW MEXICO

N T MATTER OF THE )
APPLICATION OF BILL

TAYLOR FCR ENFORCE-
MENT AND AMENDMENT :
OF ORDER NO. R-5332, ) No. CV-73-417
EDDY COUNTY, NEW : CV-78-415
MEXICO, OIL CONSERVA-
TICN CCMMISSICN CASE :
NC. 3288 )

e e

. N @

MOTION TC AMEND

COMES NOW Appellant, Bill Taylor, and moves the Court to
enter an order allowing amendment to his Petition on file herein, and
states as grounds therefor:

1. That paragraph 7 of the Petition needs to be amended be-
cause of new matter arising as a result of the actions of C & K Petroleum
and it is neccessary for the Court to review as more fully set forth in
paragraph 7 of the Amended Petition.

2. A copy of the Amended Petition is attached hereto and incorp-

orated herein as if fully set forth.

MATKINS AND MARTIN

w7 2y U

W. T. Martin, Jr.e“/ /2
Attorneys for Appellant
P.O. Drawer N

Carlsbad, NM 88220




IN THE DISTRICT COURT OF EDDY COUNTY

STATE OF NEW MEXICO

IN THE MATTER OF THE APPLI- )

CATION OF BILL TAYLOR FOR :

ENFORCEMENT AND AMENDMENT OF ) CV-T78-417
ORDER NO. R-5332, EDDY COUNTY : CV-78-415

NEW MEXICO, OIL CONSERVATION )
COMMISSION CASE NO. 6289

AMENDED PETITION

COMES NOW Petitioner and Appeliant, Bill Taylor, and pursuant to Section
65-3-22 (b) , NMSA, 1953 Comp., now Section 70-2-25, NMSA, 1978 Comp., amends
his original Petition and appeals vo District Court of Eddy County, New Mexico, and
states as grounds therefor:

1. That on the 17th day of October, 1878, in Case No. 6289 the Oil Con-
servation Division of the Energy and Minerals Department of the State of New Mexico
entered Order No. R-5332-A, a copy of which is attached hereto as Exhibit A and
incorporated herein as if fully set forth. That on the 3rd day of November, 1978,
and within the twenty-day time limit provided in Section 65-3-22 (a) , NMSA, 1853
Comp., Appellant and Petitioner herein did file an application for rehearing with
the Oil Conservation Division. That within the ten-day time limit prescribed in
Section 65-3-22 (a) , NMSA, 1953 Comp., no action was taken by the Oil Conserva-
tion Departmgnt granting or denying the application for rehearing and that the
tenth day ran on the 13th day of November, 1978. That this Petition and Appeal
is filed within the twenty-day time limit following the 13th day of November, 1978,
as prescribed in Section 85-3-22 (b), NMSA, 1953 Comp.

2. 'Ihat the property in question involves working interest and royalty

intereswin C & K Carlsbad "13" Well No. 1, situate and lying in Eddy County, New




Mexico and the right to certain royalty funds on deposit with the American Bank
of Carlsbad with its principal place of business in Carlsbad, Eddy County, New
Mexico, and that this Court has jurisdiction and venue prescribed under Section
65-3-22, NMSA, 1953 Comp.

3. That the proceedings in Case No. 6289 before the Oil Conservation
Division involved a challenge by Appellant regarding the imposition of 120%
risk penalty factor, a challenge of the actual well costs on C & K Carlsbad
"13" Well No. 1, allegations that the correlative rights of the mineral interest
and working interest owners were being impaired by the actions of C & K
Petroleum as operator, seeking enforcement of Order No. R-5332 regarding payment
of royalties, seeking accounting by operator and removal of C & K Petroleum as
operator of C & K Carlsbad "13" Well No. 1,

4. 'i‘hat after hearings before the Oil Conservation Division Order No.
R-5332-A was entered the 17th day of October, 1978 and is attached hereto as
Exhibit A. |

5. That Taylor complains of the actions of the Oil Conservation Division
in Order R—5‘332-A in the following particulars:

A. That the Commission failed in any way to consider the
correlative rig&gi “LA_ Page, Jr., an owner of a working interestin C & K
Carlsbad " unate and sufficient evidence was presented in the
record to allow tl'; Commission to consider the rights of W. A. Page, Jr., and the
Commission failed to consider the rights of W. A. Page, Jr., in relation to the
assessment of the risk factor penalty and waiver thereof.

B. That the Commission was in error in finding that no corre-
lative rights have been impaired as the record clearly reveals failure by C & K

Petroleum to properly account to the Commission and that Appellant was personally

-—2——




aware of continuing violations by C & K Petroleum of paragraph 12 of Order No.
R-5332 as certain funds are continuing to be held in escrow by the American Bank
of Carlsbad without authorization from C & K for disbursement upon proof of owner-
ship. That the Oil Conservation Division failed to consider the fact that the escrow
instructions of C & K are in direct violation of paragraph 12 of Order No. R-5332
and that subsequent to the entry of Order No. R-5332-A accountings were submitted
to the working interest owners containing incorrect figures as previously used prior
to the last hearing before the Oil Conservation Division at which time the record
reveals C & K acknowledged errors in the accounting.
| C. That the Division failed to consider assessments or attempted
collection of ;:enalties as provided in Section 65-3-27, NMSA, 1953 Comp ., for
violations of the orders of the Commission and the impairment of the correlative
rights of the ‘working interest and royalty interest owners.
| D. That the Division failed to address itself to its capacity to

exercise jurisdiction over royalty interest owners and their rights and that
said Commis;ion does have such jurisdiction and should activeiy exercise that
jurisdiction in protection of the citizens of the State of New Mexico and royalty
interest owners owning royalty interests in the State of New Mexico.

E. That the Division has failed to address itself wo the inade-
quate tesﬁné of production éasing out of which a contingent liability arises
against other working interest owners should failure of casing result in injury
to persons Or property.

F. That the Division has failed to consider and address itself
to the right of C & K, if any, to withhol& the royalty payments pending a signing
of a division order and that the adhesionary nature of a division order, and that the

Commission has failed to consider or rule on the necessity of executing an operat-

ing agreement, all of which issues were presented to the Division at hearing.

— 3.._




6. At the hearing before the Division, a preponderance of adequate and
sufficient evidence weas presented 1o the Commission and it was revealed that the
transcripts of the two hearings conducted by the Division at Mr. Taylor's appli-
cation and that this Court should consider the law of the State of New Mexico as
applicable to the facts presented to the Division and take steps to grant Taylor
the additional relief and review requested in this appeal and denied by the Division.

7. That the application for rehearing did not challenge that portion
of Order R-5332-A allowing Taylor thirty additional days to contribute his pro-
portionate share of well costs on the drilling of Carlsbad “13“ Well No. 1. That
within a thu'ty—day period Taylo: d1d subm1lawaft)m C & K Petroleum
together with an assignment of proceeds of the working interest for purposes of
collateralizing his loan at the Carlsbad National Bank. That after expiration of the
30th day, C & K Petroleum notified Taylor that the sight draft would not be accepted.
That the time period for filing an application for rehearing with the Oil Conservation
Division had ::passed at the time of notification by C & K o Tayloi‘ that the first |
possible time the issue could be raised is on this appeal and that the Court shbuld
hear said issﬁe as a part of Taylor's appeal. That Taylor's submission of the sight
draft was proper and C & K should be denied any attempt o impose any risk factor
penalty. |

WHEEEFORE. Appellant Taylor prays that the Court enter an order
vacating and setting aside New Mexico Oil Conservation Division Order R-5332-A
and entering such order as the Court may deen; appropriate after trial and review
of the actiona:of the Oil Conservation Division and for such other and further relief
as to the Couft mgy seem vjust and proper.

MATKINS AND MARTIN
BYM @4 ' / :
W.T. Martin, Jr.‘7/"

P. O. Drawer N
Carlsbad, New Mexico 88220

Attorneys for Petitioner and Appellant
-4




DEFORE THL OIL CONSERVATION COMMISEION
OF THL STAT)L OF NEW MEXICO *

IN THC MATTLR OF TIEL HCARING

CALLLD RY TiiL OIL COUSLRVATION

COILM158I0N OF LW NEXICO I'OR

THE PURFOSE OF CORSIDLRING: M

CASE NO, 5807
Ordex No. R-5332

API'LICATION OF C & X PETROLLUM, INC.
FOR COHPULSOKRY PNOLING AND A NON-STANDARD
UN1T, LDDY COUNTY, LW MEXICO.

ORnINv OF TN COXMILGSION

BY TPL COUMTISSION:

This cause came on for hearirg at 9 a.m, on November 10,
1576, at Santa Fu, Lew Mexico, before Lxaminer Richard L. Stamets.

neW, on this__3Mth  day of November, 1976, the Commission,
a queran, being priuent, hwving considered the testimony, the
record, and the recormendations of the Examiner, and being
fully advised in the proriscs,

FIvnSs

{1) That duc public notice having been given as required
Ly law, the Coinmiesion has jurisdiction of this cause and the
subject ratter thercof,

{2) That the arplicunt, € ¢ ¥ Potroleum, Inc,, sceks an
order nooling all rmineral interests in the Wolfcarp and
Ferncylvanian for-ations underlying the N/2 of Scction 13,
fovassip 22 Souch, Ranca 26 fast, NMPH, South Carlsbad Field,
Ledy County, Now l!lexico.

{2} That the applicant has the right to dril}! and proposes
to drill a wcll 1480 fcot (rom the lorth line and 1960 fcet
trum tha Last lino of said S¢cction 13 to ba dedicated to a
non=standard 336,6-acre unit,

{4} That thecre are interest owners in the proposed
proration unit vho have not agreed to pool their intcrests,

(9)  hat te avoid the drilling of uwmnceccssary wells, to
protect corrclavive rights, and to afford to the owncy of cach
1ntarest in said unit the opportunity to recover or receive
without unnpecessay oxpenne hin o just and fair siare of the gas
n said pool, e subject application should be appiroved by
pooling all mincral interestys, whatever they may be, within said

LLEGIBLE

ZXYIBIT “A"
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Order No, W-5332

(G) That the applicant rthould bo dcsignated the opaorater
of the subject wall and unit, !

(7) That any non-consunting working intcrest owner shouled
be afforded tie opjwrtunity to pay his share of estirated well
couts to the ererator in licu of paying his share of rcasonable
well costs wut of production,

(8) That any non-consenting working intcrest owner that
dov ot pay his share of estinate ] wel) costs should have
withheld fron production his slhare of the reasonable well costs
thitional 120 porcent thercof as a recasorable crarge

plus an ad
for the rish involved inh the drilling of the well,

{9)  That any non-conscnting interest owner should Le
afforicd the opportunity to ohjrct to the actual well costs
but that actual well costs sheuld bhe adopted as the recasonable
well costs in the absence of nuch objection,

(1) 7That followi deternination of reascreble well cocts,
any non=¢ontenting wo Jo1aterest owner that has paicd his
share of estirated costs siweald pay to the onerator any anount
that reasonable well costs cicecd estinated well costs and
should receive from the cperatur any arount that paid estinated
well costs exceed rcasonable uell costs,

(11) That $1,092 per ronth vhile drilling and $150 per
month while producing should be fixed as reasoravle charges
for surervision (combired fixcd rates); that the operater
should be authorized to withtold fron production the
praportionate share of such supcrvision chiraes attributable
to cach non-conscating vorking interest, and in addition thereto,
the operator should be authorized to witihold from production
the proporticvnate share of actual expenditurcs required for
operating tihwe subject well, not in excess of what are rcasonable,
attributable to cach non-consenting woriking intercst.

(12) that all procceds from procduction from the sudbject
well which are rot disbursed for any rcason should be placed
in escrew to Le paid to the true owrner thercof upon demand and
proof of ovnersinip,

(13) That upon the failurc of the opcrator of said pooled
unit to corrence drilling of the well to which sald uvnit is
dedicated on or before February I8, 1977, the order poolin.
6aid unit chould beconce null and void and of no cffect
whatsoever.,

 ——— — e @ o e s
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I'P IS THERRTORE ORDLLPRID:

(1)  hat all mincral interests, whatover they may be,
in the Wolfcamp and Pennsylvanian formations underlying the
N/2 of fection 13, Township 22 South, Ranye 26 East, NMPH,
South Carlubad Yicld, hddy County, Hew Mexico, are hercby
pooled to form a non-utandard 3l6.6-acre gas spacing and
paoration unit to he cdedicated to a well to be drilled 1680
teet from the Hurth line and 1960 feet from the Last linc of
said Scetion 13,

PROVINDED HOUENEP, that the operator of gaid unit shall
corpaelice e drisiing of said well on or before the 28th day
of Tebruary, 1977, and shall thercafter continve the drilling
of sard vell witn due diligence Lo a depth sufficicent Lo test
the Pennnylvanian formation;

PROVIDLD PURCELR, that in the event said operator oes not
communce the Grilling of said wvell on or before the 28tii Cay of
I'cbruary, 1977, Crder (1) of this order shall be null and void
and of no effect vhatsoever; unless said operator cobtains a
time cxtoanion from the Corninsion for gond causae shown,

PROVIDEUD o, that should said well not be drilled to
cormplurion, oY acsaaucnrent, within 120 cays alter coarencement
therceof, said operator shall appear before the Cormission and
show cause why Order (1) of this order should not be rescincded.

{2) 7hat C & X Petroleum, Inc. is hercby designated the
operator of the cubject well and unik.

(3) That after the cffective dute of this order and
within 30 days prior to cowmrmencing said well, the operator
chall furnish the Commission and each xnown woriiing interest
owner in the subject unit an itemized schedule of estirmated
well costs,

{4) That within 30 days from the date the schedulo of
estimated well couts is furnished to hinm, any non-consenting
working interest owner shall have the right to pay his share
of estimated well costs to the operator in licu of paying his
share of reasonable well costs out of production, and that any
such owner who pays hidis share of estinated well costs as pro=-
vided above shall remain liable for operating costs but shall
not be liable for risk charges,

(5) That the operator shall furnish the Commission and
cach known working intcrest owner an itemized schedule of
actual well cousts within 20 days following complction of the
wells that if no objection Lo tha actual well costs s recoived
by the Comnmission ard tho Commission has not objected within 45
days following receipt of said schodule, the actual well cocts

ILLEGIBLE_
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chall be the reasonable well costs; provided howover, that if
thore is an objection to actua) waell costs within said 45-day
period the Commission will deteiming reasonable well costs '
after public notice and hearinyg, .

(6) That within 60 daoys folloving determination of
reasonable well conte, any non-conschting working interest
owner that tias paid his share of estinated costs in advance
as provided above shall pay to the operator his pro rata share
of the arount that reasonavle well costs exceud estimated well
costs and ghall receiva from Lhe operator his pro rata share
of the arount that cutimated well costs esiceced reasonable
well costs.

(7) That the opnrator is hercby authorized to withhold
the following costs and chatryesr trom production:

(A) The pro rata shure of recasonable well costs
attributable to each non-conscnting working
interest ouncr who has not paid his share
of cutinated voll couts within 30 days from
tha date the sebcdule of estinated well
costy is furmithea toe him,

(B) As a charge for tha risk involved in the
drilling of the vell, 120 percent of the
pro rata thare of reasonable well costs
attributuble to cach non-conscnting working
{intciest ovner vho has not paid his share
of estirated uvell costs within 30 days tfrom
the date the cehedule of esctimated well
co.its is furni:licd to him,

(8) vhat tha oparater shall distribute said coats and
chargea withheld from production to tho partics who advanced
the well costs,

(9) That §1,000 per rontie while drilling and $15%0 per
noith vhile producing are huereby fined as reasonable charges
for supervasion (eorbined find rates); that the operator is
hereby authorized to withhold from production the proportionate
share of such surervition charaes attributable to cach none-
consenting vorking interast, anxd in addition thererto, the
operator iu herebhy authorized to withhold from production the
proportionate share of actual o penditures required for
everating such well, not in excess of what arc reasonable,
attributable to cach non-conscnting working intcrest.

(10) <That any unsevered mineral interest shall be considored
a scven—cichiths (7/8) working antoercest and a one-cighth (1/8)
royalty interest for the purposc of allocating costs and
charges uader the terms of this order,
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(11) That any well conts or charges which are to bo paid
out of production shall be withheld only from the vorking
interests share of production, and no costs or charges ghall
be withheld from production attributable (o royalty intcrests.

(12) That all procceds {rom production from thc subjcct
well which are- not disburscd for any reason shall be placed in
escrow in Nddy County, liew Mexico, to Lo paid to the truc
ownrr thereof upon demand and proof of ownership; that the
opvrater shall notify the Comminsion of the name and address
of said escrow agent within 90 days from the dato of this
order.

(13} That jurisdiction of this cause i3 rctained for the
entry of such further orders as the Conmission may doem
nucesuary.

DONE at Santa Fe, MNew Mexico, on the day and year harein-
abovae designated.

. STLTE O NI MUEXICO
UIL COURSLRVAYTON CGLIMISSION

PHIL B, LUTCERO, Chalrman
P »

oy & e,
Q.}ER\' / .x\.aowf—) s

(,/A \J//tf /ngﬁsz'
//HOL D. LASLY, Merir & Sccretary
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STATE OF NEW MEX1CO
UNERCY AND MINERALS DLPARTMUNT
O1L CONSERVATION DIVISIO

IN THE MATTER OF THE HEARING
CALLED BY THE OIL CONSERVATION
COMMISSION OF NEW MEXICO FOR
THE PURPOSE OF CONSIDERING:

CASE NO. 6289
' Order No. R~-53132-A

APPLICATION OF BILL TAYLOR FOR

ENFORCEMENT AND AMENDMENT OF

ORDER NO. R~-5332, EDDY COUNTY, .
NEW MEXICO.

ORDER OF THE COMMISSION

BY THE COMMISSION:

This cause came on for hearing at 9 a.m. on August 9, 1978,
and September 11, 1978, at Santa Fe, New Mexico, before the 0il
Conservation Commission of New Mexico, hereinafter referred to
as the "Commission."

NOW, on this 17th day of October, 1978, the Commission,
a querum being present, having considered the testimony presented
and the exhibits received at said hearing, and being fully ad-
vised in the premises,

FINDS:

(1) That due public notice having been given as required
by law, the Commission has qurisdiction of this cause and the
subject matter thereof.

(2) That on November 30, 1976, upon the application of
C & K Petroleum, Inc., hereinafter referred to as "C & K", the
Commission issued its Order No. R-5332 pooling the N/2 of Sec-
tion 13, Township 22 South, Range 26 East, NMPM, South Carlsbad
Field, Eddy County, New Mexico. :

(3) That this acreage was dedicated to the Carlsbad "13"
Well No. 1 located in Unit G of said section.

(4) That C & K was appointed the operator of the well by
Order No. R-5332, and Bill Taylor, hereinafter referred to as
"Taylor", was and is an interest owner in said well.

FEXHIZIT "B"
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(5) That on July 5, 1978, Taylor filed an application for
"operator's accounting, regulation and order compliance;
operator recmoval; protection of royalty and interest owner's
correlative rights; and Commission amendment of Order No. R-5332."

(6) That this cause came on for hearing on August 9, 1978,
and September 11, 1978.

{7) That C & K failed to furnish the Commission and each
known working interest owner an itemized schedule of estimated
well costs after the effective date of Order No. R-5332 and
within 30 days prior to commencing the well in accordance with
Order (3) of said order.

(8) That Taylor was therefore not afforded the opportunity
to pay his share of estimated well costs to the operator in
accordance with the terms of said Order No. R-5332 in lieu of
paying his share of reasonable well costs out of production.

(9) That Taylor should be afforded the opportunity to pay
his share of reasonable well costs now in lieu of paying the
same out of production.

(10) That although TaYlor objected to well costs as sub-
mitted by C & K, including tubing costs, the evidence presented
shows that actual well costs total $551,903.87.

(11) That said well costs of $551,903.87 are reasonable
costs for the subject well,

(12) That within 30 days from the effective date of this
order, Taylor should have the right to pay his share of the
actual well costs to the operator in lieu of paying his share of
said costs out of production; further, that if he pays his share
as provided herein, he should remain liable for operating costs
but should not be liable for risk charges.

(13) That no evidence was presented showing that C & K
has failed to afford Taylor or other interest owners in the unit
the opportunity to recover their just and fair share of the gas
from the Carlsbad "13" Well No. 1, and there is no evidence
that correlative rights have been impaired.

(14) That no evidence was presented showing that C & K
has caused waste by its operation of the well.

(15) That although certain of the accounting and operational
procedures employed by C & K in the past appear to have been
less than satisfactory, these have apparently now been corrected.
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(16) That although the. evidence in this case establishes
4hat C & K has been grossly lax in the observance of certain
Division rules and orders, particularly as they relate to the
filing of forms and reports, and the establishment of an escrow
account in accordance with Order (12) of Order No. R-5332,
the Commission cannot find this to be grounds for removal of
C & K as opcrator of the well at this time, and it should be
permitted to continue as operator, pending further order of
the Commission or Division.

(17) That Taylor's request that C & K be removed as
operator should therefore be denied.

IT IS THEREFORE ORDERED:

(1) That the application of Bill Taylor for removal of
C & K Petroleum, Inc., as operator of the Carlsbad "13" Well
No. 1 located in Unit G of Section 13, Township 22 South, Range
26 East, NMPM, South Carlsbad Field, Eddy County, New Mexico,
is hereby denied.

(2) That within 30 days from the effective date of this
Order, Bill Taylor shall have the right to pay his share of the
actual well costs of $551,903.87 to the operator of said
Carlsbad "13" Well No. 1 in lieu of paying his share of said
costs out of production, and should he pay his share as provided *
above, he shall remain liable for operating costs but shall not
be liable for risk charges.

(3) That all provisions of Order No. R-5332 not in conflict
herewith shall remain in full force and effect.

(4) That jurisdiction of this cause is retained for the
entry of such further orders as the Commission may deem necessary.

DONE at Santa Fe, New Mexico, on the day and year herein-
above designated.

STATE OF NEW MEXICO

?;;‘ESNSERVATION ISSION
PHIL R. LUCER Chajsrman
Z /
7,
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IN THE DISTRICT COURT OF EDDY COUNTY

STATE OF NEW MEXICO

IN THE MATTER OF THE APPLI- ) .
CATION OF BILL TAYLOR FOR : cv-18- 47/7)
ENFORCEMENT AND AMENDMENT OF )

ORDER NO. R-5332, EDDY COUNTY

NEW MEXICO, OIL CONSERVATION )

COMMISSION CASE NO. 8289

PETITION

COMES NOW Petitioner and Appellant, Bill Taylor, and pursuant w Section
65-3-22 (b), NMSA, 1853 Comp., appeals to the District Court of Eddy County, New
Mexico for relief from Order No. R-5332-A entered by the Oil Conservation Depart-
ment of the Energy and Minerals Department of the State of New Mexico, and states as
grounds therefor:

1. That on the 17th day of October, 1878, in Case No. 6289 the Oil Conser-
vation Division of the Energy and Minerals Department of the State of New Mexico
entered Order No, R-5332-A, a copy of which is attached herew as Exhibit A and in-
corporated herein as if fully set forth. That on the 3rd day of November, 1978, and
within the twenty-day time limit provided in Secton 85-3-22 (a) NMSA, 1953 Comp.,
Appellant and Petitioner herein did file an application for rehearing with the Oil Con-
servation Division. That within the ten-day time limit prescribed in Secdon 85-3-22
(a) , NMSA, 1853 Comp., no action was taken by the Oil Conservation Department
granting or denying the application for rehearing and that the tenth day ran on the
13th day of November, 1878. That this Petition and Appeal is filed within the twenty-
day time limit following the 13th day of November, 1978, as prescribed in Section 65-
3-22 (b), NMSA, 1953 Comp.

2. That the property in question involves working interest and royalty
interest in C & K Carlsbad "13" Well No. 1, situate and lying in Eddy County, New
Mexico and the right w certain royalty funds on deposit with the American Bank of

Carlsbad with its principal place of business in Carlsbad, Eddy County, New Mexico,
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and that this Court has jurisdiction and venue prescribed under Section 85-3-22,
NMSA, 1953 Comp.

3. That the proceedings in Case No. 6289 before the Oil Conservation
Division involved a challenge by Appellant regarding the imposition of 120%
risk penalty factor, a challenge of the actual well costs on C & K Carlsbad
"13" Well No. 1, allegations that the correlative rights of the mineral interest
and working interest owners were being impaired by the actions of C & K
Pewroleum as operator, seeking enforcement of Order No. R-5332 regarding
payment of royalties, seeking accounting by operator and removal of C & K
Petroleum as operator of C & K Carlsbad "13" Well No. 1.

4. That after hearings before the Oil Conservation Division Order No. R-

5332-A was entered the 17th day of October, 1978 and is attached hereto as

Exhibi@ J%
5. That Taylor complains of the actions of the Oil Conservation Division

in Order R-5332-A in the following particulars:

A. That the Commission failed in any way to consider the
correlative rights of W. A. Page, Jr., an owner of a working interestin C &
K Carlsbad "13" Well Nov. 1 as adequate and sufficient evidence was presented
in the record to allow the Commission to consider the rights of W. A. Page, Jr.,
and that the Commission failed to consider the rights of W. A. Page, Jr., in
relation to the assessment of the risk facwor penalty and waiver thereof.

B. That the Commission was in error in finding that no corre-
lative rights have been impaired as the record clearly reveals failure by C & K
Petroleum to properly account o the Commission and that Appellant was per-

sonally aware of continuing violations by C & K Petroleum of paragraph 12 of

Order No. R-5332 as certain funds are continuing to be held in escrow by the




American Bank of Carlsbad without authorization from C & K for disbursement
upon proof of ownership. That the Oil Conservation Division failed to consider
the fact that the escrow instructions of C & K are in direct violation of paragraph
12 of Order No. R-5332 and that subsequent to the entry of Order No. R~
5332-A accountings were submitted to the working interest owners con-
wining incorrect figures as previously used prior to the last hearing before
the Oil Congervation Division at which time the record reveals C& K ac-
knowledged errors in the accounting.

C. That the Division failed o consider assessments or attempted
collection of penalties as provided in Section 85-3-27, NMSA, 1853 Comp., for
violations of the orders of the Commission and the impairment of the correla-
tive rights of the working interest and royalty interest owners.

D. That the Division failed to address itself to its capacity to
exercise jurisdiction over royalty interest owners and their rights and that
said Commission does have such jurisdiction and should actively exercise that
jurisdiction in protection of the citizens of the State of New Mexico and royalyy
interest owners owing royalty interests in the State of New Mexico.

E. That the Division has failed to address itself to the inade-
quate testing of production casing out of which a contingent liability arises
against other working interest owers should failure of casing result in injury
to persons or property.

F. That the Division has failed to consider and address itself
1o the right of C & K, if any, to withhold the royalty payments pending a signing

of a division order and the adhesionary nature of a division order, and that the




Commission has failed to consider or rule on the necessity of executing an
operating agreement, all of which issues were presented to the Division at
hearing.

8. At the hearing before the Division, a preponderance of adequate and
sufficient evidence was presented to the Commission and it was revealed that
the transcripts of the two hearings conducted by the Division at Mr. Taylor's
application and that this Court should consider the law of the State of New
Mexico as applicable to the facts presented to the Division and take steps to
grant Taylor the additional relief and review requested in this appesl and
denied by the Division.

7. That no appeal was taken for that portion of Order R-5332-A of allowing
Taylor thirty additional days to contribute his proportonate share of the
costs of drilling Carlsbad "13" Well No. 1, however, subsequent to the Moton
for Rehearing, certain actions have been taken by C & K which may necessitate

this Court's review of that portion of the Order.

MATKINS AND MARTIN

By F2 2 M -
W. T. Martin, Jr.

P.O. Drawer N
Carlsbad, New Mexico 88220
Aworneys for Petitioner and Appellant

E’.’E LEREBY CERTIFY THAT WE KAVE MAIL-
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NCOW Apnlicant Bill Taylor, by and throvgh hig attorneys,
vatking and Martin, of Carisbad, Eddy County, New Lexico, and pursuant
to Cection £5-3-22(a), M54, 1633 Comp., applies for a rehearing on certain

raatters ariging from Order o, R-53232-A entered Cclober 17, 1978, as

in the record ‘o allow the Commission to consider the rights of W,
¢ the Commission failed to consider the rights of W, A, Page,

et

Ir,, in relziion to the azseasment of the rigle factor penalty and waiver

2. That the Commigsion is ia error in finding that no correlative
rightg have been impaired as the record ciew’ly reveals flaflure by C & X
Feiroleum (o properly account to the Commigsion., That Taylor is aware of
continuing violationsg by C & II Tetroleum of pargraph 12 of Order No. R-5332
as certain funds are continuing to e held in escrow by the American Bank of

1,

Carlebad without autherization from C & ¥ for dishursement upon proof of



ocwnergiip, That sald escrow instructions of C & K are in direct violation of
parazroph 12 of Order No. R-5332, Thet subsequent to the entry of Order
No. BR-5232-A, accountings were subritted to the working interest owners
containing incorrect figures ns previously used prior to the last hearing be-
fere the Cormnmisgion at which time the record reveals C & K acknowledged
errors in the accounting.

3. That the Commisecion fziled to consider assessment or
attempnted collection of penalties as provided in Section 65-3-27, NMSA, 1953
Comp., for continued violations of the orders of the Commigsion and the
impairmernt of the correlative righte of the working interest and royalty
interest owners.

4, That the Commission failed to address itself to its capacity
to exercise jurisdiction over royalty interest owners and their rights, and
that aaid Commuisgsion does have such jurisdiction and should actively exercise
that jurisdiction in protectiion of the citizens of the State of New Mexico and
the royalty interest ownersg owning royalty interests in the State of New Mexico.

5. That the Commission has failed to address itself to the
inadequate testing of production casing cut of which a contingent llability arises
against other working interest owners should failure of casing result in injury
Lo persong or property.

6. That the Commiseion {ailed to consider and address itself to
the right of C & X, if any, to withhold royally payments pending the signing
of a division order and the adhesionary nature of the division order. That the
Commission also failed to consider or rule on the necessity of executing an

operaiing agreement,



7. That a preponderance of adequate and sufficient evidence was

nrecented 1o the Commission as revenled by the transeripts of the two hearings

cerncucied by the Commicgzion ot Mr, Tarler's application, and that the Com-

miseion should reconzider the lav

3
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State of New Mexico as applicable to
the facts preszented to the Coramiscion and take steps to grant Taylor the
addilional review and relief reguested.

9. That no review cor request for relief or rehearing is applied
for by Taylor in relerences o the allowing ‘Taylor 30 additioral days to con-
tribute his proportionale share of the costs of drilling Carlsbad ''13" Well

To. 1.

Respectfully submitted,

MATKINS AND MARTIN

b

oY,

W. T. Martin, Jr.
P, O, Drawer N
Carlsbad, NM 38220

Attorneys for Applicant




DEFORE THU OIL COUSLRVATION COMMISSION
OF THL STAT): OF REW MEXICO

IN TIE MATTLR OF THE HEARING

CALLLD RY TLE OIL COUGSLRVATION

COILMILSION OF Lt 1ENICO I'OR

TAZ PULRPQCE OF CONTIULRING: '

CAZZ wo, 2237

Crder No, R-5112

APPLICATION OF C & K PETROLLUM, INC,
FOR COHPVLSQKL-POOKIMNG AND A NON-STANDARD
UNIT, EDDY COUNTY, LiLW MEXICO.

ORDIN OF THYE COIMAIGSTION

BY THY COUMISSION:

This cause came on for hearing at 9 a.m, on November 10,
1976, at Santa Fe¢, hew Mexico, before Brxaminer Richard L. Stamets,

NOY, on this_ 27eh day of Movember, 1976, the Commission,
a querin, boing prIsdnt, huving considered the testimony, the
record, and the recormendations of the Examiner, and being
fully advised in the premises,

FINNDS:

{1} That duc public notice having been given as rcquired
by law, the Cornission has jurisdiction of this cause and the
subject matter thereof,

(2) That the applicant, C ¢ ¥ Pctroleum, Inc,, sceks an
order rooling all mineral interests in the Wolfcarp and
Fennecylvanian formations underlying the N/2 of Scction 13,
Tovns:ip 22 South, Rance 26 rast, NMPH, South Carlsbad Field,
Ldly County, Now lMexico.

(3)  That the applicant has the right to dril) and proposcs
to Arill a well 1480 fect from the torth Jine and 1960 fcet
f3um sho Last line of said Scction 13 to be dedicated to a
noa-standard 330.6~acre unit,

(%)  That there are interest owners in the proposed
proration unit vho have nol agreed to pool their intcrests,

(5)  That te avoid the drilling of unnccessary wells, to
protect correlative rights, and Lo afford to the ownar of vach
interest in said unit the opportunity to recover or reccive
without unnecessary expense his juust and fair share of the gas
in said pool, tiw subject application should be approved Ly
poolirng all mincral interests, whatever they may be, within said
unie,

EXHIBIT “A"
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{6) That the applicant shiould be designated the operator
of the subijoect well and unit,

{7) That any non=conuuenting working interecst owner should
be afforded Lhe opportunity to pay his gshare of estimated well
conts to the operator in licu of paying his share of rcasonable
well costs out of production,

(8) That any non-consenting working intcrest owner that
dovia nob pay his share of estinatal wedl cousts should have
withholld fron production his stare of the ruasonublc well costs
plus an additional 120 porcent therceof as a reasornalle charge
for the rish involved io the drilling of the well,

{9) That any non-consenting interest owner should be
afforded the opportuonity to object to the actual well costs
but that actual well costs shoeuld be adopted as the recasonable
well costs in thae absence of such objection,

{1¢)  That followiny devcrrination of reaszcrable well costs,
any non-consenting woriing intorest ownar that H:s paid his
share of estirated costs should pay to the o'erato any arnount
that reasonahle well couts cucedd estimated vell cosis and
should receive from the cpervatur any amount thaL paid estirmated
well costs exceed reoasonable vell costs,

(11) That §1,000 rer nonth while drilling and $150 per
nonth while producing should be fixed ac reasorable charges
for surcrvision (combined f£ixed rateu):; Lhat the overater
should be authorized Lo withhold fronm production the
proportionate share of such supcrvision charees attributable
to cach non-consenting working interest, and in addition thereto,
the operator should be authorized to withhold from production
the proporticnate share of actual expenditures required for
operating the subject well, not in excess of what are reasonable,
attributable to cach non-consenting working interest.

(12) ‘hat all procceds from production from th%e subjcct
well which are rot disbursed {or any rcason should be placed
in escrow to Le paid to the true owrer thercof upon demand and
proof{ of owvnership,

{13) That upon the failurc of thc opcrator of gaicd rooled
unit to commence drilling of the wvell to which salid unit is
dodicated on or before February 28, l977, the order pooliny
said unit should become null and void and of no cffect
whatsocver.
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I'M IS THEREDIORLE OPDUREYL:

(1) That oll mincral interests, whatover they may be,
in the Wolfcamp and Pennsylvanian formations uncderlying the
N/2 of Section 13, Township 22 South, Range 26 East, HMPM,
South Carlubad Mield, hddy Counly, tew Mexico, are hercby
pooled to form a non=standard 336,6-acre gas spacing and
proration unit to Lo dedicated to a well to Le drilled 1680
teet from the North line and 1980 feet from the Last line of
said Secticn 13.

PROVINCD HOLEVER, that the opoerator of said unit shall
commence the driziing of said well on or before the 28th day
of Uebruary, 1977, and shall thercafter continuve the drilling
of sayd well with due diligence to a depth suflficient Lo test
the Pennsylvanian formation;

PROVIDED TURTHER, that in the event said operator does not
comnence the arilling of said well on or before the 28t day of
ebruary, 1977, order (1) of this order shall Le null and void
and of no effect vhatsoever; unless said operator obtaing a
time cxteasion from the Corningion fur good cause shown,

PROVIZEIDY e unn, that chould said well not be drilled to
complutivn, cr awiautniment, within 120 days alter coarencement
thervof, saild operator shall appear before the Commission and
show cause why Order (1) of this order should not be rescinded,

(2) That C & X Petroleum, Inc, is hereby designated the
operator of the subject well and unit.

(3) That after the cffective dute of this order and
within 30 days prior to comgmencing said well, the operator
ghall furnish the Commission and each known woriiing interest
owneyr in the subject unit an itemized schedule of estimated
well costs,

(4)  hat within 30 days from the date the schedule of
cetinmated well costs is furnished to him, any non~consenting
working interest owner shall have the right to pay his share
of estimated well costs to the operator in licu of paying his
share of reasonable well costs out of production, and that any
such owner who pays hig share of estimated well costs as pro-
vided above shall remain liable for operating costs but shall
not be liable for risk charges,

(5} That the operator shall furnish the Commission and
each known worliing interest owner an itemized schedule of
actual wecll costs within 90 Cays following complction of the
well; that if no objcction to the actual well costs is received
by the Commission and the Commission has not objected within 45
days following rceceipt of said schedule, the actual well costs
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shall be the reasonable well costs: provided however, that if
thare s an objection to actual well costs within said 4S5-day.
period the Commission will determine reasonable well costs .
after public notice and hearing.

(6) That within 60 days following determination of
reasonable well costs, any non-conscenting working interest
owner that has paid his share of estinmated costs in advanco
as provicded above wiaall pay to the operator his pro rata share
of the armount that reasonable well conts cxcoed estimated well
conts and hall receive fron Che operator his pro rata share
of Lhe arount that cntimatod well couvs enceed reasonable
well costs,

{7) That the opnrator is hereby authorized to withhold
the following costs and chargen tromn production:

{A) The pro rata shure of reasonable well costs
attvibutable to each non-consenting working
interest ourer «wio has not paid his share
of catimated viell conts within 30 days from
the date the sohoeaule of estinated well
costs i85 furnrohic (0 him,

{B) As a charge for thae rich involved in the
drilling of Ltihe well, 120 percent of the
pro rata chave of reationable well costs
attributuble Lo cach non-consenting working
{interest ovner who has not paid his share
of estimated vell costs within 30 days from
the date the cohodule of estimated well
costs is furniihed to him,

(8) 'rhat the operater shall distribute said costs and
charges withheld from production Lo the parties who advanccd
the well costs,

{(9)  1That $1,000 per ronth while drilling and $150 per
month while producing are hureby fixed as reasonable charges
for supervision (combined fixed rates):; that the operator is
hereby authorized to withhold from production the proportionate
share of such supervision charves attributable to cach non-
consenting working interest, and in addition thereto, the
oporator iu hereby authorined to withhold from production tha
proportionate share of actual cupenditures required for
operating such well, not in eoxcens of what are reasonable,
attributable to cach non-conseniting working inteorest.

(10) 7That any unsevercd mineral interest shall be considered
a scven-cichths (7/8) working interest and a one-cighth (1/8)
royalty interest for the purpose of allocating costs and
charges under the terms of this order,
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(n at any well coasts or charges which are to ha paid
out of production shall e withheld only from the working
interests shore of pmoduction, and no costs or charges shall
be withheld from production attributable to royalty intcrests,

{12) That all procceds from production from the subject

well which are- not disbursed for any reason shall be placed in

escrow in Dddy County, liow Mexico, to Lie paid to the true
owner thercof upon demand and proof of ownership; that the
opuerator shall notify the Cormiussjion of the name and address
of said escrow agent within 90 days from the date of this
order.,

t13) That jurisdiction of this cause is rctained for the
entry of such further orders as the Conmission may deem
nucCsSsary.

DONE at Saunta ¥e, New Mexico, on the day and year hercin-
5}
[

above designated.

STITL O nEW MEXICO
OIL CORLGERVALTIUN COMMISSION

m;/‘r;. L\'C!:RO?irman

EXERY C. M N0LD, ks
Yy
A | /\'%{ 2 A

//nou D, WACY, MerCr & Secrxctary
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" \TE OF NEW MEXICO
ENERGY AND MINERALS DEPARTMENT
OIL CONSERVATION DIVISION

IN THE MATTER OF THE HEARING
CALLED BY TIHE OIL CONSERVATION
COMMISSION OF NEW MEXICO FOR
THE PURPOSE OF CONSIDERING:

CASE NO. 6289
Order No. R-5332-A

APPLICATION OF BILL TAYLOR FOR
ENFORCEMENT AND AMENDMENT OF
ORDER NO. R-5332, EDDY COUNTY,
NEW MEXICO.

ORDER OF THE COMMISSION

BY THE COMMISSION:

This cause came on for hearing at 9 a.m. on August 9, 1978,
and September 11, 1978, at Santa Fe, New Mexico, before the 0il
Conservation Commission of New Mexico, hereinafter referred to
as the "Commission."

NOW, on this 17th day of October, 1978, the Commission,
a quorum being present, having considered the testimony presented
and the exhibits received at said hearlng, and being fully ad-
vised in the premises,

FINDS:

(1) That due public notice having been given as required
by law, the Commission has <durisdiction of this cause and the
subject matter thereof.

(2) That on November 30, 1276, upon the application of
C & K Petroleum, Inc., hereinafter referred to as "C & K", the
- Commission issued its Order No. R-5332 pooling the N/2 of Sec-
tion 13, Township 22 South, Range 26 East, NMPM, South Carlsbad
Field, Eddy County, New Mexico. |

(3) That this acreage was dedicated to the Carlshad "13"
wWell No. 1l located in Unit G of said section.

(4) That C & K was appointed the operator of the well by

Order No. R-5332, and Bill Taylor, hereinafter referred to as
"Taylor"”, was and is an interest owner in said well.

Y .;T nBu
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(5) That on July 5, 1978, Taylor filed an application for
"operator's accounting, regulation and order compliance;
operator removal; protection of royalty and interest owner's
correlative rights; and Commission amendment of Order No. R-5332."

(6) That this cause came on for hearing on August 9, 1978,
and September 11, 1978.

(7) That C & K failed to furnish the Commission and each
kxnown working interest owner an itemized schedule of estimated
well costs after the effective date of Order No. R-5332 and
within 30 days prior to commencing the well in accordance with
Order (3) of said order.

(8) That Taylor was therefore not afforded the opportunity
to pay his share of estimated well costs to the operator in
accordance with the terms of said Order No. R=5332 in lieu of
paying his share of reasonable well costs out of production.

(9) That Taylor should be afforded the opportunity to pay
his share of reasonable well costs now in lieu of paying the
same out of production.

(10) That although Taylor objected to well costs as sub-
mitted by C & X, including tubing costs, the evidence presented
shows that actual well costs total $551,903.87.

{11) That said well costs of $551,903.87 are reasonable
costs for the subject well.

(12) That within 30 days from the effective date of this
order, Taylor should have the right to pay his share of the
actual well costs to the operator in lieu of paying his share of
said costs out of production; further, that if he pays his share
as provided herein, he should remain liable for operating costs
but should not be liable for risk charges.

(13) That no evidence was presented showing that C & K
has failed to afford Taylor or other interest owners in the unit
the opportunity to recover their just and fair share of the gas
from the Carlsbad "13" Well No. 1, and there is no evidence
that correlative rights have been impaired.

(14) That no evidence was presented showing that C & X
has caused waste by its operation of the well.

(15) That although certain of the accounting and operational
procedures employed by C & X in the past appear to have been
less than satisfactory, these have apparently now been corrected.
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(16) That although the. evidence in this case establishes
that C & X has been grossly lax in the observance of certain
Division rules and orders, particularly as they relate to the
filing of forms and reports, and the establishment of an escrow
account in accordance with Order (12) of Order No. R~5332,
the Commission cannot find this to be grounds for removal of
C & K as operator of the well at this time, and it should be
permitted to continue as operator, pending further order of
the Commission or Division.

(17) That Taylor's request that C & K be removed as
operator should therefore be denied.

IT IS THEREFORE ORDERED:

(1) That the application of Bill Taylor for removal of
C & X Petroleum, Inc., as operator of the Carlsbad "13" Well
No. 1 located in Unit G of Section 13, Township 22 South, Range
26 East, NMPM, South Carlsbad Field, Eddy County, New Mexico,
is hereby denied. :

(2) That within 30 days from the effective date of this
Order, Bill Taylor shall have the right to pay his share of the
actual well costs of $551,903.87 to the operator of said
Carlsbad "13" Well No. 1 in lieu of paying his share of said
costs out of production, and should he pay his share as provided
above, he shall remain liable for operating costs but shall not
be liable for risk charges.

(3) That all provisions of Order No. R-5332 not in conflict
herewith shall remain in full force and effect.

(4) That jurisdiction of this cause is retained for the
entry of such further orders as the Commission may deem necessary.

DONE at Santa Fe, New Mexico, on the day and year herein-
above designated.

STATE OF NEW MEXICO

'?z;ﬁgizz?gyATION CZ:SISSION
PHIL R. LUi2§2:4z;a'rman

£d/
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AGREEMENT

C & K Petroleum, Inc., is the applicant for compulsory
pooling and a non-standard gas proration unit in Case NoO.
5807 before the New Mexico 0il Conservation Commission, Yednesday,
November 10, 1976. B1ll Taylor and William A. Page are owners
of interests in the minerals underlying the proposed non-
standard unit that would be 2ffected by a pooling order. .

Bill Taylor represents that he has the right to bind
William A. Page, and E. W. Hooper, Exploration Manager for C §
K Petroleum, Inc., represents that he has the right to enter
into this agreement on behalf of C § K Petroleum, Inc.

. C & K Petroleum, Inc., agrees that at the presentation
of this case 1t will not seek a risk factor in excess of
120%, that is it will seek the right to recover its reasonable
costs of drilling, completing and equipping the subject well,
plus 120% of that amount as a risk factor for drilling the
well, as provided by New Mexico statutes, and the rules and.
regulations of the Commission. :

Bill Taylor ackpowledges receipt of estimated well costs
in the form of.an A.F.E., given to him this date, and C § K
Petroleum Inc., agrees that Bill Taylor shall have thirty days:
from—this  date-<in which -to pay his share of estimated -well
costs in lieu of paying such share out of procduction, and .
thereby avoid payment of the 120% risk factor. _ i

Bill Taylor shall have the right to take his gas in

kind, after payout of the well, provided that he shall make
connection at his own expense. - '

It is agreed that C § K Petroleum, Inc., does not seek
compulsory pooling in this case of any formations other than

Wolfcamp and Pennsylvanian formations, and does not seek pooling
of any formations above the Wolfcamp. ' :

s Tyl =y

BILL TAYLOR, for himself, and "E. W. HOOPER;;Eor C § KX
for William A. Page “Petroleum, IiC.

. >

Dated: November 8, 1976 . )

Ty -* [ L] "
RyuTaTm en -



DEFORE T OIL CONSLERVATION COMMISSION
OF THL STATY. OF NEW MEXICO

IN THE MATTLR OF THE VMEARING
CALLLD RY TiE OIL COUSLRVATION
COIILSION OF LW IENICO I'CR

TIL PURFCCE OF COULIIDIRING: '
TAZZ MO, 2237
Crler No, R-51312

APPLICATION OF C & X PETROLLUNM, INC.
FOR COIPULSORY POOLING AND A NON-STANDARD
UNIT, EDDY COUNTY, WEW MEXICO.

ORDMUR OF UL COIT410S5TON

BY THL COUMISSION:

This cause carme on for hearing at 9 a.m., on November 10,
1576, at Santa Fe, htew Mexico, before bxaminer Richard L. Stamets,

NOW, on this_ 27th day of November, 1976, the Commission,
a queran. being procént, leving considered the testimoay, the
record, and the recormendations of the Examiner, and being
fully advised in the premiscs,

riNns:

{1) That due public notice having been given as required
by law, the Cornission has jurisdiction of this cause and the
subject matter therceof,

(2) That the applicant, € & K Petroleum, Inc,, sceks an
order vooling all mineral interests in the wWolfcarp and
Pernrylvanian formations underlying the N/2 of Scction 13,
Towns:iip 22 South, Rance 26 fast, NP, South Carlsbad Field,
Lély County, XNaw lexico.

(3) That the applicant has the right to drill and proposcs
to drill a well 1480 fecolt from the North line and 1960 fcet
{rum the Last lirnos of said Scction 13 to be dedicated to a
non=-standard 33¢.6-acre unit,

(%) That thcre are intcrest owners in the proposed
proration unit vho have not agreed to pool their intcrcsts,

{5) That te avoid the drilling of unnccessary wells, to
protect corrclative rights, and to afford to the ownar of cach
interest in said unit the opportunity to recover or receive
without unnocessacy expense his just and fair share of the gas
in said pool, tiw subject application should be approved by
pooling all mincral interests, whatever they may be, within said
unit.

EXHIBIT “A"
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(6) That the applicant shiould be designated the operator
of the subject well and unit,

(7} 7That any non-conuenting working intcrest owner should
be aftforded the opportanity to pay his share of estimated well
cutits to the cperator tn licu of paying his share of rcasonable
woell costs wut of production.

(8) That any non-consenting working intcrest owner that
dovs ot pay bhiis share of estinmated well costs should have
withtell fron production his slare of the reasonable well costs
rlus an addaticonal 120 sorcent thereof as a reasorable charge
for the risi involved i the drilling of the well,

{9y  That any non-consonting intercest owner should Le
af forded the eppertunity to object to the actual well cocts
but that actual well costs should be adopted as the reasonable
well costs in the absence of cuch objection,

(Lo)  That folicwin: deccrrination of reascnable we
any non=-consenting woriing interest ownor thit has paid his
shave of costiated costs shculd pay to the onerator any amount
that rcasonable well costs ciucecd estimated well costs an
should receive from the c¢p Lor any amount that paid estimated
well costs exceed roasonable well costs,

(11) 7That $1,000 rer onth while drilling and $150 per
month while producing should be fixed ac recasorable charges
for surcrvision (combired fixcd rates); taat the operater
should be authorized to withlold {rom production the
proportionate sihare of such supcrvision chrges attributable
to cach non-consenting working interest, and in addition thereto,
the operator shtould be authorized to withhold from production
the proporticnatce share of actual expenditures required for
operating the subject well, not in excess of what are recasonable,
attributable to cach non-consenting working intercst.

{12) That all procceds from production from the subject
well which are rot disbursed for any reason should bhe placed
in escrow to be paid to the true owrner thercof upon demand and
proof of ovnership.

(13) That upon the failurc of the opcrator of said pooled
unit to commence drilling of the well to which said unit is
dadicated on or before February 28, 1977, the order pooliny
said unit should become null and void and of no effect
whatcoever,
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1T TS THERRIORE ORDERED:

(1) That all mincral interests, whatever they may be,
in the Wolfcamp und Pennsylvanian formations underlying the
/2 of Cection 13, Township 22 South, Range 26 East, BMPH,
South Carlubad l'icld, hddy County, lew Mexico, are hercby
pooled to form a non-standard 336.6-acre gas spacing and
proration unit to he dedicated Lo o well to be drilled 1680
teet [rom the horth line and 1960 fect f£rom the Last line of
said Scctien 13,

PEOVINED HOUEVEPR, that the operator of said unit shall
comaenge thoe driiiing of sai1d well on or before the 28th day
of Pebruary, 1977, and shall thercafter continue the drilling
of sa1d well with due diligence Lo a depth sufficient to test
the Pennsylvanian formation;

PROVIDED TURCEDR, that in the ovent said operator oes not
commence Lhe drilling of said wvell on or before the 28tih day of
I'ebruarvy, 1977, Crder (1) of this order shall be null and void
and ¢f no effect vhatsoever: unless said operator obtaing a
tire cxtensicn from the Cornission for good cause shown,

PROVIDID I

o HER, that chould said well not be drilled to
1

chet
corpliiivi, C wauenment, within 120 cays alter cosrencerent
iis

1
R iehi
hereof, gaid overator shall appear before the Commission and
show cause why Order (1) of this order should not be rescinded.

(2) 7That C & K Petroleum, Tnc, is hereby designated the
operator of the subject well and unit,

(3) That after the cffective Cute of this order and
within 30 days prior to cormencing said well, the operator
ghall furnish the Commission and each known woriiing interest
owner in the subject unit an itemized schedule of estimated
well costs,

(4) hat within 30 days from the date the schedule of

cetimated well costs is furnished to him, any non-conscenting

working interest owner shall have the right to pay his share

of estimated well costs to the opcrator in licu of paying his

share of reasonable well costs out of production, and that any ’
such owner who pays his share of cstinmated well costs as pro-
vided above shall remain liable for operating costs but shall
not be liable for risk charges.

{5) That the operator shall furnish the Commission and
cach known worliing interest owner an itemized schedule of
actual well costs within 90 days following complcetion of the
well; that if no objection to the actual well costs is received
by the Commission and the Commission has not objected within 45
days following receipt of said schedule, the actual well cocts
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chall be the recasonable well costs; provided however, that if
thare is an objection to acturl well costs within said 45-day
period the Cormission will detcimine rcasonable well costs .
after public notice and hearing.

(6) That within 60 days folloving determination of
reasonable well coste, any rnon-conschnting working interest
owner thot bas paid his share of estinated costs in advance
as provided above saall pay to the operator his pro rata share
of the arount that reasonable well costs cxceed estimated well
conuts and Lhall adcccive fron the operator his pro rata share
ol the arount that cotinated weel! costs enceed reasonable
well costs.

(7) That the cprrater is hereby authorized to withhold
the following costs and charge:n ‘rom production:

(A) The pro rata share of recasonable well costs
attrvibutable to each non-consenting working
inter «ho has not paid his share
of enuinatid t~ within 30 days from
the date tive v . of estinatea well
costs is furniise, oo Lim,

“hoinvolved in the
L0 percent of the
rasonable well costs

: non~-consenting working
: vho has not paid his share

d vell costs within 30 days f{rom
¢oC 'ule of estimated well

d to him.

(B) Ao a charge for
drilling of Lo
Pro rata charg
attritutible to
interest o r
of estirat

the date t

costs is

<

(8) 'That the operater siall distribute said costs and
charges withheld fron production to the parties who advanccd
the well costs.,

(9}  That $1,000 per ronth wirile drilling and $150 per
ronth while producing are b y fixed as reasonable charges
for supervision (cotbined {ixcd rates); that the operator is
hereby authorized to withhiold from production the proportionate
share of such svrervision charces attributable to cach non-
consenting working interest, and in addition thereto, the
operator is hercky authorizcd to withhold from production the
proportionate share of actucl c:openditures required for
cperating such well, not in cxcess of what arc reasonable,
attributable to ecach non-consenting working intcrest.

(10) 7hat any unsevercd mineral interest shall be considered
a sceven-cichths (7/8) working interest and a one-cighth (1/8)
rovalty interest for the purpose of allocating costs and
charges under the terms of thais order.,
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(11} That any well costs or charqes which are to he paid
out of production shall ke withheld only from the working
interests share of production, and no costs or charges shall
be withheld from production attributable to royalty intcrests.

{12) That all proceeds from production from the subject
well which are- not disbursed for amny rceason shall be placed in
escrow in Dddy County, liow Mexico, to be paid to the true
owner thereo! upon denand and proofl of ownership; that the
operator chall notify the Commission of the namce and address
of said escrow agent within 90 days from the date of this
order.,

(13) That jurisdiction of this cause is rctained for the
entry of such further orders as the Commission may deem
necusuary.

DONE at Santa ¥e,
apove Jdesignated.

I
£

Mexico, on the day and year herein-

STLTD CF nrl MEXICO
UIL CLISRRVAT LN CrMISSIoN

PHIL B, LUTURO, Chalrman
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//JOL D, }uu WLP‘-r & Sccretary
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" STATE OF NEW MEXICO
ENLKGY AND MINERALS DEPARTMEN.
OIL CONSERVATION DIVISION

IN THE MATTER OF THE HEARING
CALLED BY THE OIL CONSERVATION
COMMISSION OF NEW MEXICO FOR
THE PURPOSE OF CONSIDERING:

CASE NO. 6289
Order No. R-5332-A

APPLICATION OF BILL TAYLOR FOR
ENFORCEMENT AND AMENDMENT OF
ORDER NO. R-5332, EDDY COUNTY,
NEW MEXICO.

ORDER OF THE COMMISSION

BY THE COMMISSION:

This cause came on for hearing at 9 a.m. on August 9, 1978,
and September 11, 1978, at Santa Fe, New Mexico, before the 0il
Conservation Commission of New Mexico, hereinafter referred to
as the "Commission."

NOW, on this 17th day of October, 1978, the Commission,
a quorum being present, having considered the testimony presented
and the exhibits received at said hearlng, and being fully ad-
vised in the premises,

FINDS:

(1) That due public notice having been given as required
by law, the Commission has qurisdiction of this cause and the
subject matter thereof.

(2) That on November 30, 1976, upon the application of
C & K Petroleum, Inc., hereinafter referred to as "C & K", the
Commission issued its Order No. R-5332 pooling the N/2 of Sec-
tion 13, Township 22 South, Range 26 East, NMPM, South Carlsbad
Field, Eddy County, New Mexico. \

(3) That this acreage was dedicated to the Carlsbad "13"
Well No. 1 located in Unit G of said section.

(4) That C & K was appointed the operator of the well by
Order No. R-5332, and Bill Taylor, hereinafter referred to as

"Taylor", was and is an interest owner in said well.

EXHIBIT "3*
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(5) That on July 5, 1978, Taylor filed an application for
"operator's accounting, regulation and order compliance;
operator removal; protection of royalty and interest owner's
correlative rights; and Commission amendment of Order No. R-5332.,"

(6) That this cause came on for hearing on Augqust 9, 1978,
and September 11, 1978.

(7) That C & K failed to furnish the Commission and each
known working interest owner an itemized schedule of estimated
well costs after the effective date of Order No. R-5332 and
within 30 days prior to commencing the well in accordance with
Order (3) of said order.

(8) That Taylor was therefore not afforded the opportunity
to pay his share of estimated well costs to the operator in
accordance with the terms of said Order No. R-5332 in lieu of
paying his share of reasonable well costs out of production.

(9) That Taylor should be afforded the opportunity to pay
his share of reasonable well costs now in lieu of paying the
same out of production.

(10) That although Taylor objected to well costs as sub-
mitted by C & K, including tubing costs, the evidence presented
shows that actual well costs total $551,903.87.

(11) That said well costs of $551,903.87 are reasonable
costs for the subject well.

(12) That within 30 days from the effective date of this
order, Taylor should have the right to pay his share of the
actual well costs to the operator in lieu of paying his share of
said costs out of production; further, that if he pays his share
as provided herein, he should remain liable for operating costs
but should not be liable for risk charges.

(13) That no evidence was presented showing that C & K
has failed to afford Taylor or other interest owners in the unit
the opportunity to recover their just and fair share of the gas
from the Carlsbad "13" Well No. 1, and there is no evidence
that correlative rights have been impaired.

(14) That no evidence was presented showing that C & K
has caused waste by its operation of the well.

(15) That although certain of the accounting and operational
procedures employed by C & K in the past appear to have been
less than satisfactory, these have apparently now been corrected.
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(16) That although the, evidence in this case establishes
that C & XK has been grossly lax in the observance of certain
Division rules and orders, particularly as they relate to the
filing of forms and reports, and the establishment of an escrow
account in accordance with Order (12) of Order No. R-~5332,
the Commission cannot find this to be grounds for removal of
C & K as operator of the well at this time, and it should be
permitted to continue as operator, pending further order of
the Commission or Division.

(17) That Taylor's request that C & K be removed as
operator should therefore be denied.

IT IS THEREFORE ORDERED:

(1) That the application of Bill Taylor for removal of
C & X Petroleum, Inc., as operator of the Carlsbad "13" Well
No. 1 located in Unit G of Section 13, Township 22 South, Range
26 East, NMPM, South Carlsbad Field, Eddy County, New Mex1co,
is hereby denied.

(2) That within 30 days from the effective date of this
Order, Bill Taylor shall have the right to pay his share of the
actual well costs of $551,903.87 to the operator of said
Carlsbad "13" Well No. 1 in lieu of paying his share of said
costs out of production, and should he pay his share as provided
above, he shall remain liable for operating costs but shall not
be liable for risk charges.

(3) That all provisions of Order No. R-5332 not in conflict
herewith shall remain in full force and effect.

(4) That jurisdiction of this cause is retained for the
entry of such further orders as the Commission may deem necessary.

DONE at Santa Fe, New Mexico, on the day and year herein-
above designated.

STATE OF NEW MEXICO

?z;‘EgNSERVATION CZS?ISSION
PHIL R. LUCER » Chagrman
,/

SEAL
fd/
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AGREEMENT

C & K Petroleum, Inc., is the applicant for compulsory
pooling and 2 non-standard gas proration unit in Case No.

5807 before the New Mexico O0il Conservation Commission, Wednesday,
November 10, 1976. Bill Taylor and William A. Page are owners
of interests in the minerals underlying the proposed non-
standard unit that would be affected by a pooling order.

Bill Taylor represents that he has the right to bind
William A. Page, 2nd E. W. Hooper, Exploration Manager for C &
X Petroleum, Inc., represents that he has the right to enter
into this agreement on behalf of C § K Petroleum, Inc. .

_ C § K Petroleum, Inc., 2grees that at the presentation
of this case it will not seek a risk factor in excess of
120%, that is it will seek the right to recover its reasonable
costs of drilling, completing and equipping the subject well,
plus 120% of that amount as a risk factor for drilling the
well, as provided by New Mexico statutes, and the rules and-
regulations of the Commission. :

Bill Taylor ackrowledges receipt of estimated well costs
in the form of.an A.F.E., given to him this date, and C & K
Petroleum Inc., agrees that Bill Taylor shall have thirty cays-
from—this- date-<in which -to pay his share of estimated-well

costs in lieu of paying such share out of production, and »
thereby avoid payment of the 120% risk factor. o )
. Bill Taylor shall have the right to take his gas in

kind, after payout of the well, provided that he shall make
connection at his own expense. '

1t is agreed that C & X Petroleum, Inc., does not seek
compulsory pooling in this case of any formations other than

Yolfcamp and Pennsylvanian formations, and does not seek pooling
of any formations above the Wolfcamp. : ' :

743249”’\<y22%7/£;~ L ifizzg/z s » . '
STLL TAYLOR, For himself; mnd ‘B W HooPiR Jfer CE X .
for William A. Page - Petroleum, Irfc. .

Dated: Noverber S, 1976 ' . )

*

TWIITTTQTM #/an
s R W



- STATE OF NEW MEXICO ~

ENERwY anD MINERALS DEPARTMENT

OIL CONSERVATION DIVISION

JERRY APODACA January 3, 1979 POST DFFICE BOX 2088
GOVERNOR STATE LAND OFFICE BUILDING
SANTA FE, NEW MEXICO 87501
NICK FRANKLIN (50%) 827-2434
SECRETARY

Clerk of the District Court
for Eddy County

Eddy County Court House

Carlsbad, New Mexico 88220

Re: Eddy County Cause No.
CV-78-417

Dear Madam:
Enclosed please find, for filing, the Acceptance

of Service on behalf of the 0il Conservation Commis-
sion in the above-captioned cause.

Very truly yours,

({Ms.) LYNN TESCHENDORF
General Counsel

LT/dr

enc.



STATE OF NEW MEXICO COUNTY OF EDDY

IN THE DISTRICT COURT

IN THE MATTER OF THE APPLICA-

TION OF BILL TAYLOR FOR ENFORCEMENT
AND AMENDMENT OF ORDER NO. R~5332,
EDDY COUNTY, NEW MEXICO, OIL
CONSERVATION COMMISSION CASE

NO. 6289

No. CV-78-417

Nl N Seugt gt g St

ACCEPTANCE OF SERVICE

The undersigned acknowledges receipt of the Petition
filed in the above-captioned cause and accepts service thereof

for and on behalf of the New Mexico 0il Conservation Division.

Lynn Teschenson

LYNN TESCHENDORF
Assistant Attorney General
P. 0. Box 2088

Santa Fe, New Mexico 87501

Date: December 26, 1978

AU Ty
Lynn Teovion oo




STATE OF NEW MEXICO

ENEF 'Y ano MINERALS DEP. 3ITMENT

OIL CONSERVATION DIVISION

JERRY APODACA January 8, 1979 POST OFFICE BOX 2088
GOVERNOR STATE LAND OFFICE BUILDING
SANTA FE. NEW MEXICO 87501
NICK FRANKLIN (505) B27-2434
SECRETARY

Mrs. Frances M. Wilcox

Clerk of the District Court
for Eddy County

Eddy County Court House

Carlsbad, New Mexico 88220

Re: Eddy County Cause No.
Cv-78-417

Dear Mrs. Wilcox:
Enclosed please find, for filing, Response

to Petition in the above-captioned cause.

Very truly yours,

LYNN TESCHENDORF
General Counsel

LT/dr

cc: Jason Kellahin
W. T. Martin, Jr.
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STATE OF NEW MEXICO COUNTY OF EDDY

IN THE DISTRICT COURT

C & K PETROLEUM, INC.,
a Corporation,

Petitioner,
No. CV-78=-415
vs. Cv-78-417
NEW MEXICO ENERGY AND
MINERALS DEPARTMENT, OIL
CONSERVATION DIVISION and
BILL TAYLOR,

Respondents.

ORDER
This matter coming before the Court upon the Motion of
Respondent New Mexico 0il Conservation Division to consolidate
this action with Eddy County Cause No. CV-78-417 captioned
"In the matter of the application of Bill Taylor for enforcement
and amendment of Order No. R-5332, Eddy County, New Mexico, Oil
Conservation Commission Case No. 6289," and the Court being
fully advised in the premises,
IT IS ORDERED that Eddy County Cause Nos. CV-78-415 and

CV-78-417 are hereby consolidated.

L o

DISTRICT JUDGE

APPROVED:

v
L ESCHENDORF 47
t¥otney for Respondent
Mexico 0il Conservation Division

ON W. KELLAHIN
Attorney for Petitioner

C & K Petroleum, Inc.

P 7 2k, [

W. T. MARTIN, Xrd

Attorney for Respondent
Bi1i11l Tavior




STATE OF NEW MEXICO COUNTY OF EDDY

IN THE DISTRICT COURT

IN THE MATTER OF THE APPLICA-

TION OF BILL TAYLOR FOR ENFORCEMENT
AND AMENDMENT OF ORDER NO. R-5332,
EDDY COUNTY, NEW MEXICO, OIL
CONSERVATION COMMISSION CASE

NO. 6289

No. CV-78-417

RESPONSE TO PETITION

Comes now the Respondent New Mexico 0il Conservation Division
by and through its attorney Lynn Teschendorf, and in response
to the Petition states:

1. Respondent admits the allegations contained in
Paragraph 1.

2. Respondent denies the allegations contained in Para-
graphs 5, 6, and 7 and each subdivision thereof.

3. Respondent admits the allegations contained in Para-~
graph 2, except that Respondent denies that the property in
question involves the right to certain royalty funds on deposit
with the American Bank of Carlsbad.

4. Respondent admits the allegations contained in Para-
graph 3, except that Respondent denies that the proceeding in
Case No. 6289 sought enforcement of Order No. R-53232 regarding
payment of royalties.

5. Respondent admits the allegations contained in Para-
graph 4, but the Exhibit number should be corrected to read "B".

WHEREFORE, having fully responded to the Petition, Respondent]
New Mexico 0il Conservation Division respectfully asks that the
same be dismissed.

NEW MEXICO OIL CONSERVATION DIVISION

1., A I
N TR et
Lyind oo iimitudiy

) . B
i hereby certify that on the Y__.______________,_Lm TESCOENDORE

..daycﬁ.ﬁj%???(..., Assistant Attorney General
19 79 . acorv of ta: foo. E- O. Box 2088
vefbep BT BEE 2T santa Fe, New Mexico 87501
going pleading ~o3 msiled

opposing counsz! of record.
Lynn Tesshandorf

e
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STATE OF NEW MFXECO COUNTY OF EDDY

IN THE DISTRICT COURT

C & K PETROLEUM, INC.,
a Corporation,/

/ Petitioner,

vS. No. CV-78-415
NEW MEXICO ENERGY AND
MINERALS DEPARTMENT, OIL
CONSERVATION DIVISION and
BILL TAYLOR,

N N P L e )

Respondents.

MOTION TO CONSOLIDATE

"Comes now the Respondent New Mexico 0il Conservation Division
by and through its attorney Lynn Teschendorf, and pursuant to
Rule 42(a) of the Rules of Civil Procedure for the District
Courts moves the Court for an Order consolidating this cause
with Eddy County Cause No. CV-78-417 captioned "In the matter of
the application of Bill Taylor for enforcement and amendment of
Order No. R-5332, Eddy County, New Mexico, 0il Conservation
Commission Case No. 6289," and as grounds therefor states:

1. Both actions are pending before this Court.

2. Both actions involve common questions of law or fact,
arise from the same transaction and involve the same parties.

3. Whether suits should be consolidated is within the

discretion of the Court. Xassel v. Anderson, 84 N.M. 697,

507 P.2d 444 (1973).
WHEREFORE, Respondent respectfully seeks the Order of this

Court consolidating the two subject causes of action.

NEW MEXICO OIL CONSERVATION DIVISION

P
o il 7
(/ﬁY ESCHENDORF é{r
"%§?E§Zant Attorney Gener

~ . Box 2088
Santa Fe, New Mexico 87501




APPROVED:

Attorney for Petitioner
C & K Petroleum, Inc.

W. T. MARTIN, éfﬁ

Attorney for Respondent,
Bill Taylor




