STATE OF NEW MEXICO COUNTY OF RIO ARRIBA

IN THE DISTRICT COUPT

J. GREGORY MERRION, and
ROBERT L. BAYLESS, individually

e

and doing business as MERRION & é;;iki? ,};if~ifmw-W.

BAYLESS, KA -
Petitioners, o

vs.

OIL CONSERVATION DIVISION OF NO. RA 80-390(c)

THE STATE OF NEW MEXICO,
Respondent,
Vs.

PAUL BROWN and MARIE BROWN,
husband and wife,

Intervenors.

This matter having come on for hearing on Petitioners'
Motion for Partial Summary Judgment and Petitioners appearing
by their attorneys, Kellahin and Kellahin, Respondent appearing
by its attorney, Ernest Padilla, and Intervenors appearing by
their attorney, Dale Dilts, and the parties agreeing to it, it is
thereupon

ORDERED that Petitioners' Motion for Partial Summary Judgment
directed to Intervenors' Crossclaim is granted as to the issues
of trespass and damages, and

It is further ORDERED that any ruling on Intervenors'
request for declaratory judgment is reserved.

DONE AND ORDERED this lq day of January, 1981.

0 oy Ccadonrsh

JUDGE OF THE DISTRICT COURT

Copies furnished to:

Kellahin and Kellahin
Ernest Padilla, Esq.
Dale Dilts, Esq.



STATE OF NEW MEXICO COUNTY OF RIO ARRIBA

IN THE DISTRICT COURT

J. GREGORY MERRION and ROBERT L. ORIGINAL PLEADING
BAYLESS, individually and doing EJLED ON 0,!%/5,’/
business as MERRION & BAYLESS, A COUNTY
Peries MSTRICT COURT CLERK'S OFFICE
etitioner,
-vVs- No. Ra 80-390(c)

OIL CONSERVATION DIVISION OF
THE STATE OF NEW MEXICO,

Respondent,
_VS.—
PAUL BROWN and MARIE BROWN,

husband and wife,

Intervenors.

This matter having come before the Court upon the
Stipulation of the parties hereto,
IT IS THEREFORE ORDERED that the New Mexico 0il Conserva-
tion Division shall grant to the Petitioners and to the
Intervenors a DeNovo Hearing in 0il Conservation Commission

Case 6892 and

IT IS FURTHER ORDERED that this Petition and Crossclaim

shall be dismissed without prejudice to any party hereto.



Done and Ordered this day of June, 1981.

Judge ot the District Court

Submitted by:

KELLAKIN & KEE%AHIN

(" i
]
Bﬂ\v’ { <

Sl

W. Thomas Kellahin

P.0. Box 1769

Santa Fe, New Mexico $7501
(505) 982-4285

APPROVED BY:

OIL CONSERVATION DIVISION

By

PAUL and MARIE BROWN

By

Dale B. Dilts



STATE OF NEW MEXICO COUNTY OF RIO ARRIRBA

IN THE DISTRICT COURT

ORIGINAL PLEADING _
J. GREGORY MERRION and ROBERT L. FILEDON Ja | COUNTY
BAYLESS, individually and doing ] — FICE
business as MERRION & BAYLESS, T, __oror coURT CLERK'S OFFIL
Petitioner,
-VS- No. RA 80-390((1)

OIL CONSERVATION DIVISION OF
THE STATE OF NEW MEXICO,

Respondent,
PAUL BROWN and MARIE BROWN,

husband and wife,

Intervenors.

STIPULATTION

Come now Petitioners, by and through their attorneys,
Kellahin & Kellahin, and Respondent, by and through its
attorney, Ernest L. Padilla, and the Intervenors by and
through their attorney, Dale B. Dilts and stipulate and

agree as follows:

(1) That without admitting the allegations contained
in the Petition filed herein, the New Mexico 0il Conservation
Commission, hereby agrees to grant to the Petitioner and
to the Intervenor a DeNovo Hearing in Case 6892, and there-

fore



(2) All parties consent to the Court's Dismissal of

the Petition and Crossclaim herein without prejudice.

Submitted:

KELLAHIN &{(‘Efms%IN /

By/)\\j { ‘<L ( "

W. Thomas Kellahin

P.O. Box 1769

Santa Fe, New Mexico 87501
(505) 982-4285

APPROVED:

OIL CONSERVATION DIVISION
OF NEW MEXICO

Frnest L. Padilla

PAUL AND MARIE BROWN

Mr. Dilts approval obtained per telephone
call on June 18, 1981 from Mr. Kellahin to
By Mr. Dilts

Dale RBR. Dilts




STATE OF NEW MEXICO  C._. . - Nu.,b COUNTY OF RIO ARRIBA

toa

v QON
IN THE DISTRLCT COURT

JHIGH

FiLC.u G X//'7/<(/
J. GREGORY MERRION and ROBERT L. ZQ/Q
BAYLESS, individually and doing

business as MERRION & BAYLESS, a EHS!F“‘ WLy f;ﬂiiﬁ%‘

New Mexico Partnership,
Petitioners,
-v§- No. RA 80-390(c)

OIL CONSERVATION DIVISION OF
THE STATE OF NEW MEXICO,

Respondent,

PAUL BROWN and MARIE BROWN,
husband and wife,

Intervenors.

MOTION FOR PARTIAL
SUMMARY JUDGMENT

Come now Petitioners, J. GREGORY MERRION and ROBERT L.
BAYLESS, individually and doing business as MERRION & BAYLESS,
by and through their undersigned attorneys, and hereby move
this Court pursuant to Rule 56, F.R.Civ.P., for partial
summary judgment against Intervenors, PAUL BROWN and MARIE

BROWN, as to the First Amended Cross-Claim filed herein.

As grounds therefor, Petitioners state:

(a) On December 15, 1980, Petitioners Moved to Partial

Summary Judgment against the BROWN'S Cross-Claim.

(b) On January 19, 1981, the Court granted the Petitioner's

Motion for Partial Summary Judgment.



(c) On February 12, 1981, BROWN'S filed a First Amended
Cross-Claim which adds a claim for Declaratory Judgment to

the Brown's original Cross-Claim.

(d) That there is no material difference between the

Original Cross-Claim and the First Amended Cross-Claim.

(e) Petitioners incorporate by reference their previous
Memorandum Brief and Affidavits filed herein pursuant to
Petitioner's Motion for Partial Summary Judgment on the

original Cross-Claim.

(f) That no genuine issue of material fact exists with
-egard to the said Amended Cross-Claim and that Petitioners
are entitled to judgment as a matter of law.

KELLABIN & KELLAH

G Lﬁ&w

W. Thomas Kell‘hln

P.0. Box 1769

Santa Fe, New Mexico 87501
(505) 982-4285

ATTORNEYS FOR PETITIONERS

CERTIFICATE OF SERVICE

WE HEREBY CERTIFY that a true and correct copy of the
foregoing Motion for Partial Summary Judgment and attached
Exhibit "A" was mailed this (2 day of [e (550&_, ,
1981 to Dale B. Dilts, Esq., Attornev for Intervenors, 6001
Marble, N.E., Suite 4, Albuquerque, New Mexico 87110, and to
Ernest L. Padilla, Esq., Attorney for the 0il Conservation

Division, State Land Office Building, Santa Fe, New Mexico 87501.

AT

W. Thomas' Kéﬂlahln
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STATE OF NEW MEXICO r GQUNTY "OF'RIO ARRIBA
IN THE DISTRICT COURT

Tald > P
GINAL PLicAgiv
4/

¥ O
J. GREGORY MERRION and ROBERT L. LED O T TNy
BAYLESS, individually and doing ,y,,fnz/?iwwxwwwwb*d‘T
business as MERRION & BAYLESS, a o eamy e o o penen OFFICE
New Mexico Partnership,
Petitioners,
~-vs- No. RA 80-390(c)

OIL CONSERVATION DIVISION OF
THE STATE OF NEW MEXICO,

Respondent,

PAUL BROWN and MARIE BROWN,
husband and wife,

Intervenors.

REPLY TO CROSSCLATM

Come now Petitioners, by their attorneys, KELLAHIN and
KELLAHIN, and for their reply to the First Amended Crossclaim

of Intervenor state:

FIRST DEFENSE

The Amended Crossclaim alleged herein fails to state a

claim upon which relief can be granted.

SECOND DETFENSE

1. Admit the allegations of paragraph 1 of the Amended

Crossclaim.

2. Admit the allegations of paragraph 2 of the Amended

Crossclaim.



3. Admit the allegations of paragraph 3 of the Amended

Crossclaim.

4. Admits the allegations of paragraph 4 of the Amended

Crossclaim,

5. Deny the allegations of paragravhs 5 and 6 of the

Amended Crossclaim.

WHEREFORE, Petitioners pray that Intervenors take nothing
by their Amended Crossclaim, for their costs incurred and for

other and further relief as the Court deems just.

KELLAHIN & KELLAHIN

e p
&Y,

W. Thomas Kellahin
P.0O. Box 1769

Santa Fe, New Mexico 87501
(505) 982-4285

ATTORNEYS FOR PETITIONERS

CERTIFICATE OF MATLING

I hereby certify that a true copy of the foregoing was

mailed to opposing counsel of record on this [f? day of

FQQ {XUM’) , 1981.
4 VS
NNR A

W. Thomas K¢llahin
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STATE OF NEW MEXICO COUNTY OF RIO ARRIBA

IN THE DISTRICT COURT
J. GREGORY MERRION and ROBERT L.
BAYLESS, Individually and Doing
Business ase MERRION & BAYLESS, s
New Mexico Partnership,
Petitioners,

vs. RA-80-390(¢)

OIL CONSERVATION DIVISION
OF THE STATE OF NEW MEXICO,

Respondent,

ve.

PAUL BROWN AND MARIE BROWN,
Husband and Wife,

Intervenors.

AMENDED CROSS-CLAIM

Come now the intervenors, by their attorney, Dale B. Dilts,
end for their cross-claim againat the petitioners, allege:

1. That the intervenors are the owners of the minerals in
one quarter of the SW/4, SEction 27, T24N, R2W, N.M.P.M., Rio
Arriba County, New Mexico

2. That Robert L. Bayless, for himself and on behalf of
all of the other petitioners herein visited the intervenors and
negotiated for a lease for the purpose of drilling the well here
in controversy. No agreement was reached and he left without
obtaining any lease.

3. Although the petitioners may have had a pooling order
from the 0il Conservation Division at an earlier time, they all
know that it had run out and was no longer applicadble to the
drilling of a well on said premises.

4. The petitioners drilled an o0il and gas well on said
quarter section and completed the same on May 20, 1980, the day
before the hearing on the Application for Compulsory Pooling

Order.




5. That the drilling of the well was a willful, wanton,
and intentional trespass upon the mineral interest of the inter-
venors in their one quarter of the quarter section mentioned
above.

6. That an actual controversy exiats between the parties

hereto.

WHEREFORE, intervenors pray for a declaratory Jjudgment
against the petitioners granting them their 25% of the oil and
gas from said well at 1ts enhanced value and without any costs
for drilling the well, maintenance, or supervision of the well
and for punitive damages in the sum of $100,000.00, plus any
maintenance and superviaion charges as punitive demages, plus
costs, and, in the alternative, 50% of the oil and gas, pursuant

to Section 34-14-1.1D, N.M.S.A., 1978, Annotated.

s/Dale B. Dilte ]
Dale B. Dilts (255-8643)
Attorney for Intervenors
6001 Marble, N.E., Suite 4
Albuquerque, New Mexico 87110

I heredy certify that a true copy
of the foregoing was mailed to
opposing counsel of record this
12th day of February, 1981,

s/Dale B, Dilts




STATE OF NE¥W MEXICO COUNTY OF RIO ARRIBA

IN THE DISTRICT COURT

J. GREGORY MERRION and ROBERT L,
BAYLESS, Individually and doing
buaineses as MERRION & BAYLESS, a
New Hexico Partnership,
Petitioners,
ve. RA-80-390(c)

OIL CONSERVATION DIVISION
OF THE STATE OF NEW MEXICO,

Respondent,
vs,

PAUL BROWN and MARIE BROWN,
Husband and ¥ife,

Intervenore,

ANSVWER

TO AMENDED PETITION
Come now the intervenors, by their attorney, Dale B. Dilts,

and in answer to the petitions filed herein edmit, deny, and

allepge:

1. Intervenors admit the allegationa of paragraph 1 of
Count I of the petition.

2. Intervenors do not have information upon which to form
e belief &8s to paragraph 2, Count I, of the petition, and, there-
fore, deny the same, Intervenors show the Court that the peti-
tioners 40 not own eny interest in any of the holdings of the
intervenors in said area,

3. Intervenore deny the allegations of paragraph 3, Count
I, of the petition end show the Court that they ars residents of
Rio Arridba County, New Mexico,.

4. As to paragraph 4, Count I, of the petition, admit that
there is an Oi{l Conservation Commission in the State of New Mexiecd
under the law steted in this paregraph, but deny each and every

other ellegation in said peragraph.




5. Intervenors admit the allegatione of parsagraphs 5, 6,
and 7, Count I, of the petition.

6. Intervenors do not have information upon which to form
& belief concerning the ellegations of paragraphs 8, 9, and 10,
Count I, of the petition and, therefore, deny the same.

7. Intervenors admit the allegations of paragraphs 11, 14,
15, and 16, Count I, of the petition,

8. Intervenors do not have information upon which to form
8 belief as to paragraphs 12 and 13, Count I, of the petition and|
therefore, deny the sane,

9, That order no, R-6398 granted petitioner compulsory
pooling, a cost and risk factor penalty of 105%, and the inter-

venors' share of the $150.00 per month supervision charge,

10. In accordance with See.70-2-13, N.M.S.A., 1978, the
intervenore ere parties sdversely affected by division order no,
R-6398,

11, Intervenors lack e plain, speedy, and adequate remedy
in the ordinary course of law.

12, Thet the petitioners di& not have the right to drill the
vell pursuent to Sec, 70-2-17, N, M,.S.A.,, 1978, because they did
not have any asgreement with the intervenors and they did not have
any compuleory pooling order -- the well was drilled and completed
on May 20, 1980, before the heering on Mey 21, 1980,

13, That the New lexioco 011 Conservation Division did not
have jurisdiction to grant the petitioners any relief as against
the intervencors,

14. That the petitioners are intentional, willful, and wanton
trespassers upon the interest of the intervenors in the drilling
of the well in question,

15. Intervenors edmit the ellegations of paragraphs 1, 2, 3,
4, 6, 7, 9, and 12, Count II, of the petition herein, except that

they allege that they are residents of Rio Arribe County.




16. As to paragraph 5, Count II, of the petition herein,
the intervenors admit that there ie an 011l Conservation Division,
but deny each and every esllegation in said paragraph that may be
in conflict with the statutes mentioned therein,

17. 1Intervenors do not have information on which to form a
bellef as to paragraphs &, 10, and 11, Count II, of the petition,

and, therefore, deny the sane,

VHEREFORE, the intervenore pray as follows:

l, That the Court first consider the intervenors' oross-
claim end grant the relief prayed for therein,

2, In the alternative, that the Court review the action of
the Oil Conservation Division and grant the intervenors a full
25% of 8ll oil and ges removed from the well involved without
any payment by them for the drilling of the well or the manage-
ment thereof,

3. As second eliernative, that the Court Lssue & Writ of
Handamus requiring the New Mexioco 011 Conservation Division to
grant intervenors a de novo hearing in Division Cese no. 6892,

and for all other and proper relief,

< M

~ Dale B, DIlts (235-8643)

Attorney for Intervenors
6001 Marble, N.E., Suite 4
Albuquerque, New Mexioo 87110

I hereby certify that a true copy
of the foregoing was mailed to
oppoeing counsel of record this

12th<£jay of Fepruary , 1981.
. _

~f




STATE OF NEW MEXICO COUNTY OF RIO ARRIBA

IN THE DISTRICT COURT

J. GREGORY MERRION, and
ROBERT L. BAYLESS, individually
and doing business as MERRION &

BAYLESS,
Petitioners,
vs.
OIL CONSERVATION DIVISION No.ra 80-390(c)

OF THE STATE OF NEW MEXICO,
Respondent,
vs.

PAUL BROWN and MARIE BROWN,
husband and wife,

Intervenors.

COUNT I
AMENDED
PETITION FOR A WRIT OF MANDAMUS
COMES NOW, J. GREGORY MERRION and ROBERT L. BAYLESS,
individual and doing business as MERRION & BAYLESS, herein
called Petitioners, and pursuant to the provisions of
Section 44-2-1 through Section 44-2-14, NMSA-1978, petition
the Court for a Writ of Mandamus issued against the New
Mexico 0Oil Conservation Division compelling said Division
to grant a hearing to the Petitioners and as grounds therefore
state:
1. Petitioners are residents of the County of San Juan,
State of New Mexico, doing business within the State of
New Mexico.
2. Petitioners are oil and gas operators in New Mexico
and are interest owners of a certain well and acreage located
in the SW/4 of Section 27, T24N, R2W, NMPM, Rio Arriba County,

New Mexico.



3. Intervenors, upon information and belief, are
residents of Bernalillo County, New Mexico, and are interest
owners in the SW/4 of Section 27, T24N, R2W, NMPM, Rio
Arriba County, New Mexico.

4. The Respondent, 0il Conservation Division of New
Mexico herein called the Division, is a statutory body created
and existing under the provisions of the laws of the State
of New Mexico and is vested with jurisdiction over all matters
relating to the conservation of oil and gas in the State of
New Mexico, the prevention of waste, the protection of
correlative rights and the enforcement of the Conservation Act
of the State of New Mexico, being Chapter 70, Article 2, New
Mexico Statutes Annotated, 1978 Compilation, as amended.

5. On May 21, 1980, the Division held -an Examiner
Hearing in Division Case 6892, pursuant to Section /0-2-17,
NMSA-1978, upon Petitioners' application for a compulsory
pooling order for the SW/4 of said Section 27.

6. On June 5, 1980, the Division entered its Order
No. R-6398 in Case 6892, attached hereto as Exhibit "A" and
incorporated by reference.

7. Order No. R-6398 granted Petitioner's application
for compulsory pooling of the SW/4 of said Section 27 but denied
that part of Petitioner's application which sought the statutory
maximum risk factor penalty of 200%.

8. By cover letter dated June 13, 1980, Exhibit "A-1"
attached hereto and incorporated by reference, the Division
mailed a copy of the Order No. R-6398 to the Petitioners
which was received by them on June 16, 1980.

9. 1In accordance with Section 70-2-13, NMSA-1978, the
Petitioners are parties adversely affected by Division Order

No. 6398.



10. On June 16, 1980, Petitioner timely mailed a
letter to the Division pursuant to Section 70-2-13, NMSA-1978,
requesting a De Novo Hearing before the Division, attached
as Exhibit "B" and incorporated by reference.

11. On July 2, 1980, the Interventor's timely mailed a
letter to the Division also requesting the Division grant
a De Novo Hearing in Case 6892, a copy of which is attached
as Exhibit "C" hereto and incorporated by reference herein.

12. On July 10, 1980, the Petitioners retained an attorney
who filed another timely application for a De Novo Hearing
in Case 6892 with the Division, attached as Exhibit "D" and
incorporated herein.

13. All of the affected parties to Case 6892 timely
filed applications for a De Novo Hearing in accordance with
Section 70-2-13, NMSA-1978.

14. By letter dated July 16, 1970, Exhibit "E'" attached
hereto and incorporated by reference, the Division denied the
respective parties'Applications for De Novo Hearing.

15. Notwithstanding the timely filing of the various
applications for a De Novo Hearing, the Division has refused
and continues to refuse to grant the De Novo Hearing for
Case 6892, contrary to Section 70-2-13, NMSA-1978.

le. Petitioners lack a plain, speedy and adequate
remedy in the ordinary course of law.

WHEREFORE, Petitioners pray the Court to issue a Writ
of Mandamus requiring the New Mexico 0il Conservation Division
to grant Petitioners a De Novo Hearing in Division Case 6892,
pursuant to Section 70-2-13, NMSA-1978, and for all other
and proper relief.

COUNT 11

AMENDED
PETITION FOR REVIEW

COMES NOW, J. GREGORY MERRION and ROBERT L. BAYLESS,

~3-



individually and doing business as MERRION & BAYLESS, herein
called Petitioners, and pursuant to the provisions of
Section 70-2-25, New Mexico Statutes Annotated, 1978
Compilation, respectfully petitions the Court for review

of the action of the 0il Conservation Division of New
Mexico in Case 6892 on the Division's docket and its

Order No. R-6398 entered therein, and states:

1. Petitioners are residents of the County of San
Juan, State of New Mexico, doing business with the State of
New Mexico, and are interest owners in a certain well and
lands involved in Case 6892 on the Division's docket.

2. That the subject matter of this Petition involves
mineral interest in the South Blanco-Pictured Cliffs Pool
underlying the SW/4 of Section 27, Township 24 North, Range
2 West, NMPM, Rio Arriba County, New Mexico.

3. Intervenors, upon information and belief, are residents
of Bernalillo County, New Mexico and are interest owners
in the SW/4 of said Section 27.

4. Pursuant to Section 70-2-25 Uew Mexico Statutes
Annotated 1978 Compilation, this Petition is filed in Rio
Arriba County, the county wherein is located the property
affected by the Division's decision.

5. The Respondent, 0il Conservation Division of New
Mexico herein called the Division, is a statutory body created
and existing under the provisions of the laws of the State
of New Mexico and is vested with jurisdiction over all matters
relating to the conservation of oil and gas in the State of
New Mexico, the prevention of waste, the protection of cor-
relative rights, and the enforcement of the Conservation

Act of the State of New Mexico, being Chapter 70, Article 2,



New Mexico Statutes Annotated 1978 Compilation, as amended.

6. On June 5, 1980, the New Mexico 0il Conservation
Division entered its Order No. R-6398, which approved in part
Petitioner's application for Compulsory Pooling of the SW/4 of
said Séction 27, but which also denied Petitioner's request
for a 200% risk factor.

7. Petitioners have sought a Rehearing pursuant to
Section 70-2-13, NMSA-1978, on the grounds that the risk
factor awarded was arbitrary and not supported by the sub-
stantial evidence and that the substantial evidenced supported
an award of a 200% risk factor.

8. That all affected parties have timely applied for a
De Novo Hearing on Division Case No. 6892, Order No. R-6398.

9. By letter dated July 16, 1980, the Division denied
the respective parties applications for a De Novo Hearing.

10. On July 30, 1980, Petitioners timely filed an
Application for Rehearing which was hot acted upon by the
Division within ten days and was, therefore, denied. A
copy of the said Application for Rehearing is attached hereto
as Exhibit "F".

11. Petitioners are adversely affected by the Division
Order No. R-6398, are dissatisfied with the Division's
disposition of Case 6892, and hereby appeal therefrom.

12. Petitioners complain of said Order R-6398 and as
grounds for asserting the invalidity of said Order, Petitioners
adopt the grounds set forth in their Application for Rehearing
attached hereto as Exhibit "F'" and state:

(a) That the Division's Findings are not supported
by substantial evidence and therefore unlawful, invalid and
void;

(b) That the Division's actions in denying Petitioner's

-5-



Application for Rehearing and for a De Novo Hearing are
arbitrary, capricious and fail to comply with Section 70-2-13,
NMDS-1976.
{c¢) That the Division's method of service of

Division Orders upon affected parties is inadequate and had
arbitrarily denied the Petitioner's procedural due process.

WHEREFORE, Petitioners pray that the Court direct the
New Mexico 01l Conservation Division to grant a rehearing
as provided by law and increase the risk factor penalty assessed
in this case to the statutory maximum of 200% and for such

other relief as may be proper in the premises.

KELLAHIN & KELLAHIN

H
By |~ Ly LA /~)// o
KAREN AUBREY '
P.0. Box 1769 ;
Santa Fe, N.M. 87501
(505) 982-4285

CERTIFICATE OF SERVICE

WE HEREBY CERTIIY that a true copy of the foregoing and
above Amended Petition for a Writ of Mandamus was hand delivered
this 13th day of January, 1981 to Dale B. Dilts, Esg., 6001
Marble, N.E., Suite 4, Albuquerque, MNew Mexico 87110, and to

Ernest L. Padilla, Esg., State Land Office Building, Santa Fe,

New Mexico 87501.

KAREN AUBREY

-6



STATE OF NEW WMIEXICH ¢
ENERG anp MINERALS DEPAR MENT

Ol CONSERVATION DIVISHOTN

URUCE KINC OST OFHCE BOX 2000
[Pat §1 e 0] STATE LAKD OFFICE QuitL oG

7 SANTA FE NEW MEXICO 67501
LARRY KEHOE (5051 8272435
SLOACH AT . June 12, 1980

Re: CASE NO. 6892
Mr. Robert L. Bayless ORDER NO. R-6366
P. 0. Box 14 77 T
Farmington, New Mexico 87401

Applicant:

~ Merrion & Bayless

Dear Sir:

Enclosed hercwlth are two copies of the above-referenced
Division orderx recently enterced in Lhe subjech case.

7JOE D. RAMLY y
Director - P

JDR/£4
Copy of order also sent to:

Hobbs OCD x

Artesia OCD

Aztec OCD x

Other

R TR S Lo
mxhiort N




STATE OF NEW MEX1CO
ERNERGY AND MINERALS DEPARYMENT
QT CONSERVATION DIVIOION

IN THE MATTER OF THE HEARING
CALLED BY THE OIL CONSERVATION
DIVISION FOR TIiL PURDPOSE OF
CONSIDERING

CHSE NO. 6892
Order Mo. R-6366

WPPLICATION OF MERRION & BAYLESS
TOR COMPULSORY POCLING, RIO ARRIBA
OUNTY, NEW MEXICO.

ORDER OF THE DIVISION

BY THE DIVISION:

This cause came on for hearing at 9 a.wm. on May 21, 1980,
at Santa Fe, New Mexico, before Exaniner Richard L. Sterets.

b day of June, 1930, the Division
Director, having considered the testimony, the record, and the
recomtendations of the Examiner, and being fully advised 1in the
premises,

HOW, on this  5th

FINDS:

(1) That due public notice having been given as required
by law, the Division has jurisdiction of this cause and the
subject matter thereof.

(2) That the applicant, Merrion & Bayless, seeks an oxder
pooling all mineral interests in the South Blanco-Pictured
Cliffs Pool underlying the SW/4 of Section 27, Townshilp 24
Horth, Range 2 West, NMPM, Rio Arriba County, New Mexico.

(3) That the applicant has the right to drill and proposes
to drill a well at a standard location thereon.

(4) That there are interest owners Iin the proposed proration
nmnit who have not agreed to pool their interests

DI R

(S) That to avold the drilling of unnecessary wells, to

ibrotect correlative rights, and to afford to the owner of each

interest in said unit the opportunity to recover or recelve
without unnecessary expense his just and falr share of the gas
in said pool, the subject application should be approved by
pooling all minerel interests, whatever they may be, within
sald unit.




"

0 )
—.

-2-
Case No. 6892
Order NMNo. R-636¢C

(6) That the applicant should be designated the operator
of the subject well and unit.

(7} That any non-consenting working interest owner should
be afforded thae opportunity tn pay his shere of estinmated well
costs to the operator in lieu of paying his share of reasonable
well costs out of production.

(8) That any non-consenting working interest owner who
does not pay his share of estimated well costs should have
withheld from production his share of the roasonable well costs
plus an additional 5 percent thercof as a reasonable charge for
the risk involved in the drilling of the well,

(9} That any nen-consenting interest owner should he
afforded the opportuniiy to cobjeclt to the actual well costs but
that actual well costs should be adopted as the reasonable well
costs In the absence of such objection.

{(10) That following de Levviration of reasonable well costs
any non-consenting working intercst owner who has paid his
ishare of estimated costs ~>ould Tay to the operator any amount
that reasonable well costs exceed estimated well costs and
should receive from the operctor any amount that paild estimated
well costs exceed ycasonable well costs.

(L1} That $150.00 should be fixed as a rcasonable charge
for supervision (combined fixed rates); that the operatox should
be authorized to withhold from production the proportionate share
of such supervision charge attributable to each non-consenting
working interest, and in addition thereto, the coperator should be
authorized tco withhold from production the proportionate share of
actual expendltures required for operating the subject well, not
in excess of what are reasonable, attributalle to each non-
consenting working interest.

{12) That all proceeds from production from the subject
ell which are not disbursed for any reason should be placed
lin escrow to be pald to the true owner thercof upon demand and
iproof of ownership.

B

(13) That upon the failure of the operator of sald pooled
unit to commence drilling of the well to which sald unit is
dedicated on or hefore Sep-eaber 15, 1980, the order pooling
said unit should become null and vold and of no effect whatso-

ever.
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IT IS il '::f_)_'"_«mO HOE j:ﬂz

{1) That all mineral interwssts, whatever they may be,
in the South Blanco-Plctured Cliffe FPool underlying the SW/4
0f Scction 27, Township 24 Noxth, ange 2 West, WMPM, Rio
Arriba County, Hew Maxico, are hereby poolaed to form a standaxd
160~acre gas spacing and proration unit to be dedicated to a
well to be drilled at a standara lcocation thereon.

PROVIDED HOWEVER, that the oparator of said unit shall
cormence the Ariliing of said well on or hefore the 15th day
of September, 1980, and shall thereafter continue the drilling
of sald well with due diligence to a depth sufficlent Lo test
the Pilctured ClLiffs formation;

PROVIDED FURTHER, that in the event sald operator does not
commance the driliing of said well on or beafore the 15th day of
September, 1980, Crder (1) of this order shell be null and void
and of no effcct whatsoever, unless sald operator obtaing o time
extenslon from the Divislon for good cause ghown.

PROVIDED FURTHER, that should said well not be drilled to
completion, or abanconment, within 120 days after commencement
thereof, said operator shall appear before the Division Director
and show causc why Order {1) of thisg order should not be res-—
cinded.

(2) That Merrion & Bayless 1s hereby designated the o
of the subject well and unit.

9
o
H
=
T
0
K

ive date of this order and within

waell, the operator shall furnish
ing {nterest owner in the subject
imated well costs.

{3) That after the cffec
90 days prior to commencing sa
the Division and each known wo
unit an iltemized schedule of est

{4) That within 30 days from the date the schedule of
estimated well costs is furnished to him, any non-consenting
working interest owner shall have the right to pay his share
of estimated well costs to the operator in lieu of paying his
ghare of reasgonable well costs out of production, and that any
such owner who pays hils share of estimated well costs as pro-
vided above shall remaln liable for operating costs but shall
not be liable for risk charqges. ‘

(5} That the operator shall furnish the Division and each
known working interest owner an itemized schedule cf actual well
costs within 90 days following =ompletion c¢f the well; that Lf




A
—h -
Case Ha, 6592
Order No. R-6306

no objection to the actual well
land the Division haa not ohijcote
of sald schedule
well costs; proviued however
actual. well costsg within sa
determine roasonable well costsy

(6} "That within 60 davyy
able well costs,
has paid his share of ecatimated
above shall pay to the operator

that recasonable well coglis

the following costs and charges

cstisnated well co
date the schedule
furnished te him,

table ¢
owner who has not
well costag within

; to him.

charges withheld from production
the well costs.

(9) That $150.00 per mont:

icharge for supervision (comblnou
({5 hereby authorized to withhold
ate share of such supervision ch
consenting working interest, ond
[operator is hereby authorized to
gproportionate share of actual ox
'such well, not in excess of what

-
the actual wol

Ty
1 45-¢

croceed
receive from the operator higa pro rata
estimated well cosits exceed reasonable well costs

{7) That the operator is hereby o

(3) As a charge for the risk
drilling of the well, S vercent of the pro
rata share of rcasonable well costs

each non-consenting working

schaedule of cetimated well costs

costs la recelved by the Divis:
45 days following rece
L costs shall be the reasonable
there is an objection to
ay perlod the Division will
after public notice and hearinc

:_‘.4
T
=y
o
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following determination of reasor
any non-consenting working interes

t owner who
costs in advance as provided

hiis pro rata sharce of the amoun
estimated well costs and shal
share of the amount that

horizad to withhold

rut
from wroduction:

(A The proe rata share of reasonable well costs
attributable to each non-consenting working
interest owner who huas not pald his share of

sthe within 30 days from the
of eszstimatced well costs iy

involved {n the

attribu-
interest
paid his share of estimated
30 deyw from the date the
is furnishad

(8) That the operator shall distribute sald costas and

to the parties who advanced

is hereby fixed as a reasonable
fixed rates); that the operataod
fror production the proportion-

arge attributable to each non-

in addition thereto, the
withhold from productlon the

penditures reguired for operatis

ara reasonable, attributable tc

each non-consenting working interest,
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Case Mo, 658972
Order MNo. P-0366

(L0} That any unsevered mineral interest shall be con-
sidered a seven-eighths (7/8) werking Interest and a one-
eighth (1/8) royalty interest for the purpose of allocating
costs and charges under the terms of this order.

(1) That any well costs or charges which are to be pald
out of production shall be withheld only from the working
interests share of prcduction, and no costs or charges shall
be withheld f{rom production attributable to royalty interests,

!
i (12)  7That all proceeds from production from the subject
well which are not disbursed for any reason shall ilmmediately
be placed in escrow 4in Rio Arriba County, New Mexico, to be
paid to the true owner therco! upon demand and preof of owner-
ship; that the operatcr shall notilfy the Division of the name
and address of sald escrow agoent within 30 days from the date
of first deposit with said escrow agent.

(13) That jurisdiction of this cause i8 retained for the
entry of such further orders as the Division way deem necessary.

DONE at Santa Ye, Hew Maxlco, on the day and vear hereln-
above designated.

A d
ﬁ- LN STATE OF WEW MEXICO
N OTI. CONSERVATION DIVISION
// L // o
‘ \ I '/"—

fta/




June 16, 1980

ow Mowlco

Scate of

Energy & Minerals Debvarblient
01l Conservatrion Division
P.0. Box 2088
Santa e, W 67501
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MR ware unser notice fral the
attached, o Srill a well in
prevent drainage of the USA ol

Toroead
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haesring & rotary £i1g
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we sheuld point out that no ad
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YZe subject well, so 1t is &if

.
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21f has
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Ol1 Conscrvation Hivision
June 16, 19083
rage 2.

2ocause of the above we rouucst on amentd ot of bhe alxove Grder to
Ly

t
change the risk facrtor to 200t as all Ly law.  IF nececsa Lo
agcomplinh this we wiguest hoaring oo L€ mespodred a Delova hearing,

e a
and in any Instance at the carllest possible moment,

.

Yours tculy,

MERRION & BAYLISS

Encbozure (1)

ILLEGIBLE



'¢(y” Q" J/ //

\/

031 Conservation Commigsion
P. 0. Box 208686

!
Santa Fe, MNew Mexico £7501

Ke: Order o1 the Divieiomn

Cnse No., HE92
Grder No. R-0GZ00

Gentlemen:

Paul fBrown and Marie Ann Brown, his wife, hereby
appeal flow the captionsd order aud csnp;t{ully request

another hearing de nove relative Lthereto. As grounds

therefor the Browns show the 01l Cone cervatlon Commission

that the ge woll involved was completed by Merrion and
1

as
Bayless prior to the hearing on May , 1980.

. ,"' ,'((/'///' g /
ILLEGIBI ~~fwf/
_ Dale #, bi
o Attorney for the Browns

/ /Y/gfo
Y. e LA

DBDmms / &/(Wéglgjﬂ 751 LN

/(&/{A 7/7 e

;
PRV YA
#e vl all v




COU {dan Gaspar Avenue
Jesen Kellshin

- . Dot
MW Thomss Kellahin

. . . . e, Telephio F12-4218
Santa e, Toew Mewon 0 crephone
Aubrey

ILLEGIBLE

Arca Code $0§

Juty 10, 1980

Mr. Joe Ramey, Director

New rlexico 01l Conservation Divis.o
P. 0. Box 2038

Santa Fe, Hew Mexico 87501

Apviication of Merrion & Dayless
Casc No. 6892, Order No. R-6366

Deaxy Mr. Hawmey:

Mervion and Bayless request o hearing de novo before

the 0il Censervation Commission, particularly as to the
risk factor allowed in Ouvder No. H-63066.

Yours wvery truly,

(;‘ Ol }’\)l,z{ :L(\‘

Jason Kellahin

ce: J. Gregory Merrion

JK:mst

A |
{“‘;! - -‘|'~,'\ TV s . T e

L (,(z,\SLF(\rAHON Dj\/;s;ot\l
SANTA FE
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STATE OF MeEAW 054005

ENERGY ano MINETSL S DEPARTMENT
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LHRUCE KING

COEIVON

POST OFFCE DCY 2001
STATE LAND CFACE DUNDE
" . . SANTAFE, NEVY LAEXICO U7 50
LANRY KEHIOE Julyod R BT 2404

SECI T Y

Dale B. Dilus
Alttorney . :
4 Marble
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Albuguoerauc o 210

i 3

i

/- - .
Caentlaman:
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SLonelbthicr of Uhve o

clmely f1iod,

Nrown application was veocelrved LYothe Commagsion on o Jualy 8
.

0o . ey, . . 1 B4y e 4 e . A
530, one day Loto. T Morraion oondd

appliceiion

Accorvdingry, botn applicaltions o
beioore the J11 Jonservation Commisalon

(]
W
S

W MElIc

CONSERVATION COMMISS LON

~ /

.
O
fyet
-

o~
[

ILLEGIBL

pRIVES T 2SI




[
STATE OF NEW MiZTC0 . EORIYRD

ENERGY & MINIRATS DEPARTNT

Gl CONSTRYATION CIVISION
SANTA FE

OIL CONSERVATION DIVISION

IN THE MATTER OF THE HEARING
CAJLLED BY 'THE OIL CONSERVATION
DIVISION OF NEW MEXTICO FOR THE
PURPOSE OF CONSIDERING:

Case No. 6892
Order No. R-6398

APPLICATION OF MERRION & BAYLESS
FOR OOMPULSORY POOLING, RIO ARRIBA
COUNTY, NEW MEXICO

APPLICATION FOR REHEARTNG

COMIES NOW MERRION & BAYLESS, by thelr attomeys KELLARIN & KELLAHIN,
and pursuant to the Provision of Section 70-2-25 New Mexico Statutes
Amnotated, il'978, and apply to the Oil Conservation Division éf New Mexico
for Rehearing of the above captioned Case No. 5392 and Order No. R-6366
issued pursuant thereto and in support thercol state:

STATEMENT OF FACIS:

‘1. The applicant, Merrion & Bayless, received Rew Mexdco Oil
Censervation Divisioﬁ(i)i‘der No. R-6366 on June 16, 1°80 under the Division
caver letter dated June 13, 1980..- Said order, attached as Exhibit "A", was
entered on June 5, 1980 and adversely affects Merrion & Bayless, a party herein.

2. That on June 16, 1980, Merrion & Bayless wrote a letter to the Oil

Conservation Division deposited in the U.S. Mails on June 16, 1980, postage
paid, attached hereto as Exhibit 'D", requesting another hearing on this mat:t';er
to have the risk factor penalty increased to 2007%.

3. That the risk factor entered herein is arbitrary and not supported
by SLbstzmti;.il‘ ‘evidence.

4. That the substantial evidence in this case supports the awarding
of a 2007 visk factor.

5. That on July 2, 1980, Paul and Marie Broem, an interested and affected
y

party to this case, through their attorney, mailed a letter requesting a De

Fuhi Lr/ f
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Novo Héaring in this matter, said letter wailed to the 01l Conservation
f.:I)J'.vrision, deposited in the U.S. Mails on July 2, 1980, postage paid, and
aﬁtached hereto asvﬁﬁiibié-éC”.

&, That on Jull.>‘1 10, .1980, Mervion & Davless, through thelr attorneys
filed another application for a De Novo Hearing which was received by the
New Mexico 0il Conservation Division on July 10, 1980, a copy of which is
attached hereto as Exhibit '"D".

7. That ali the affected parties have timely applied for a De Novo
Hearing.

8. That on July 16, 1980, the New Mexico 0il Conservation Division
sent to the atrorneys for the respective parties a letter denying the applications
for a De Novo Hearing for both parties, a cooy of which is attached hereto as
Exhibic "E".

GROUNDS IFOR RIEHEARING

1. Section 70-2-13 NMSA-1978 provides in part that:

"When any macter or proceedings is referred to

. an examiner and a decision is rendered thereon,
any party adversely affected shall have the
right to have said matter heard De Novo before
the Cormission upon application filed with the
division within thirty days from the time any
such decision is rendered."

2. Although the subject order was entered on Thursday June 5, 1980,
it was not mailed to the affected parties wntil Friday, June 13, 1980.

3. ‘lhat the failure of the Division to timely mail copies of the
order to the affected parties on the sam: date as the date of the order
substantially reduces the time for the affected party to then file an ;
application for a Hearing De Novo.

4. That such action by the Division has prejudiced the rights of
Merrion & Bayless in this case and has arbitrarily denied them procedural
due process. : 4

5. That the thirty day period for filing an application for a De Novo

Hearing in this case should be from the date of the receipt of the order by

“‘the affected parties and not the date of the order itself.



/

6. That the mailing of i order by the Division to the affected parties
fails to providé‘a reliable method of timely iﬁfornﬁng the affected parties
of that decision.

7. That tiie letter mailed by Merrion & Bayless on June 16, 1980,
i?Exhibit B),‘bonstitugésfﬁimély filing of an application for De Novo Hearing.

S8 Thaﬁ\che abﬁliéation'filed by Kellahin & Kellahin as attormeys

.7for‘Meryion & Bayless on July. 10, 1980, constitutes timely filing of an

'gﬁpliéécian for De Ndyo Héﬁring.

9.)_That théAapplication mailed by Dale B. Dilts as attorney for. Paul

’aéhd:Mafie Brown, on July 2)>l980, constitutes timely filing of an application

for De Novo Héafing.
. 10.  ‘'that -the Division‘s_letter of July 16, 1980, constitutes a decision
’of the Division undervSeétion 20-2-25 NMSA-1978 and that this Application for
Rehearing has been finnly'filed.
ii. That Ruie 6 (3) and 6 () of the New Mexico Rules of Civil
‘ProééAUrg,should be applied to this case thercby enlarging the thirty day
period fdf(fil;ngs hérein.

12. That ﬁhe'ﬁivision should be required to adopt, establish, use and
léppfyﬁiﬁ‘fﬁis case and all otﬁer cases a nethod of service of Division orders
to insure éctual timely notice to the affected parties.

.. 13. That the Division's actions in this case are arbitrary, capricious,
“';nqc supported by substantial evidence and are therefore unlawful, wnwvalid and
void. . o .f

X%Uﬂﬂﬂ(ﬂﬂl, applicant prdys that the Division grant a rechearing in the
abo&e captioned cause and that after rehearing as provided by law, the
biQision igcreaée'ghé-risk factor penalty accessed in this case to the

_statutory maximun of 200%.

!

Respectfully submitted,
//
IIN & KEOAHL:

g P \L/(L\Q,,\)
W. Thomas Kel¥ahin

P.0. Box 1769/

Sata Fe, New Mexico 87501

.




1 cercify that a true and corvect copy of the foregoing
were mailed to Dale B. Dilts, attorncy for Paul and Marie Brown,

this 29 day of July, 1960.

.

ENeY
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OIL CONS “RVATICN DIVISION
SANTA FE
IN THE DISTRICT COURT OI' THE FIRST JUDICIAL DISTRICT

STATE OF NEW MEXICO COUNTY OF RIO ARRIBA
URIGIN
J. GREGORY MERRION, et al., FILED OA,\ﬂ' PLEgug;ée o
etc., e
Petitioners, : KA - COUNTY,
vs.

CSTRICT COURT CLERK'S OFEICR

OIL CONSERVATION DIVISION OF NO. RA 80-390(C)

THE STATE OF NEW MEXICO,

Respondent,
vs.
PAUL BROWN and MARIE BROWN, etc.,
Intervenors.
REQUEST FOR HEARING
1. Specific Matters Requested to be Heard: Motion for Partial
N Summary Judgmént,
2. Judge to Whom Assigned: Scarborough Division: II
3. Disqualified Judges: None
4. Jury Non-Jury X
5. Estimated Total Time Reqguired for llearing all parties
and witnesses: One (1) hour
6. Pre-trial conference needed? Yes X No
Estimated Time to Hear:
7. Names, addresses and telephone numbers of all Counsel or

Parties Pro Se entitled to Notice:

Dale B. Dilts, Esg., 6001 Marble, N.E., Suite 4,
Albuquerque, N.M. 87110 (505) 255-8643

Ernest L. Padilla, Esqg., 0il Conservation Division,
State Land Office Building, Santa Fe, N.M. 87501 (505) 827-2636

Karen Aubrey, Esg.; Kellahin & Kellahin, P.O. Box 1769,
Santa Fe, N.M. 87501 (505) 982-4285

Submitted By: W. THOMAS KELLAHIN
Kellahin & Kellahin

B%L:&M&_JMML@_

NOTICE OF HEARING

The above matter will be heard before the Honorable

~Zy Searborough - av wne Santa £ Tudival (hmatet

at the hour of /I/5 Bm on [7/;4/6' /ff /Qf/

DIVISION Zz .
Notice maile d?dmﬁ % Q(f/ .
~1981, by: .

J
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IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT
STATE OF NEW MEXICO , COUNTY OF RIO ARRIBA

J. GREGORY MERRION and ROBERT L.
BAYLESS, individually and doing
business as MERRION & BAYLESS,

Petitioners,
vs.
OIL CONSERVATION DIVISION OF NO.RA 80-390(C)
THE STATE OF NEW MEXICO,
Respondent,
vSs.
PAUL BROWN and MARIE BROWN, j{f_’é’[')Ng‘P% PLEA /494
husband and wife, . Af7 COUNTY
fntervenors. | “OURT CLERK'S OFFICF
REQUEST FOR HEARING
1. Specific Matters Requested to be Heard: Motion for Partial Summary
2. Judge to Whom Assigned: Scarborough Division 2 Judgment.
3. Disqualified Judges: None
. Jury ] Non‘hny
5. Estimated- “Total Time Requ1red for Hearing all parties and Witnesses:

one (1) hours

. Pre-trial conference needed? Yes X No.

Estimated Time to Hear

/. Names, Addresses, and Telephone Numbers of all Counsel or Parties Pro Se
Entitled to Notice:

Dale B. Dilts, Esqg. Ernest L. Padilla, Esq.

6001 Marble, N.E., Suite 4 0il Conservation Division
Albuquergque, NM 87110 State Land Office Building
(505) 255-8643 Santa Fe, New Mexico 87501

(505) 827-2636
Karen Aubrey, Esqg.

Kellahin & Kellahin
P.O. Box 1769
Santa Fe, New Mexico 87501
(505) 982-4285
SUBMITTED BY: Karen Aubrey

Kellahln & lahln

(o Cidhar
J

NOTICE OF HEARING
The above matter will be heard before the Honorable

M at the&. Y/ K

at the hour of 4430 A_ M. on ‘Zé‘(m /3 , 19£/
DIVISION L .

Notice mailed ~AC

L, 19@5 by:

© 'SERVA
© TANT

jrﬁlDPEQON

FE




Jason Kellahin
W. Thomas Kellahin

Karen Aubrey

KELLAHIN and KELLAHIN .
Attorneys at Law A "\’>
500 Don Gaspar Avenuef )/

Post Office Box 1765 ,/

Santa Fe, New Memy-B?ﬁO] QQ’

[
“ N c_,\*
. C)(/

Secember 15, 1980

(8' Telephone 982-4285
.,’-:3\\"\?‘ Area Code 505

Ernie Padilla

0il Conservation Division
P.0O. Box 2088

Santa Fe, New Mexico 87501

RE: J. Gregory Merrion, et al. v.
0il Conservation Division of the
State of New Mexico v. Paul Brown, et al.

Dear Mr. Padilla:

Enclosed please find a copy of our Motion For
Partial Summary Judgment and Memorandum In Support
Of Motion for Partial Summary Judgment filed on
December 15, 1980.

Sincerely,

|

KAREN AUBREY

KA:jm
Encl.
cc: J. Gregory Merrion
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STATE OF NEW MEXICO : C ééﬁﬁg@NOF RIO ARRIBA

bANTA FE
IN THE DISTRICT COURT

J. GREGORY MERRION and ROBERT L. . ,a_ ,5 ng.....

BAYLESS, individually and doing /;> NTY

business as MERRION & BAYLESS, a LO

New Mexico Partnership, T “Q“fjjjﬁ
Petitioners,

vs.

NO. RA 80-390(C)

OIL CONSERVATION DIVISION OF
THE STATE OF NEW MEXICO,

Respondent,

vs.

PAUL BROWN and MARIE BROWN,
husband and wife,

Intervenors.

MEMORANDUM OF LAW IN SUPPORT OF
MOTION FOR PARTIAL SUMMARY JUDGMENT

Rule 56 of the Federal Rules of Civil Procedure provides
that a party may, at any time, move with or without supporting
affidavits for summary judgment. The rule also provides that
"the judgment sought shall be rendered forthwith if the pleadings,%
depositions, answers to interrogatories and admissions on file, :
together with the affidavits, if any, show that no genuine issue
as to any material fact exists and that the moving party is
entitled to judgment as a matter of law."

Intervenors have filed a Cross-Claim against Petitioners
alleging an intentional trespass upon the property of Intervenors.
See Cross-Claim attached hereto as Exhibit "B". 1In Intervenors®
answers to Request for Admissions, attached hereto as Exhibit “C",

Intervenors admit a material fact which defeats their Cross-Claim.

- That fact is that the well in question is not located on the



property of Intervenors. Since Intervenors have admitted that
the well in question is not located on their property, there
can be no physical trespass by Petitioners.

Further, the well in question is not in production,

‘and has never been in production. See Affidavit of J. GREGORY

MERRION attached hereto as Exhibit "A". Since the well is not
producing there can be no trespass by Petitioners by virtue

of any draining of any oil and gas from beneath the property
of the Intervenors.

It is a fundamental element of trespass that the claimant
establish that the trespassor physically invaded the claimant's
property. 23 Am. Jur., Pleading and Practice Forms (Rev.Ed.),
TRESPASS, Form 10:942.

New Mexico law also defines trespass in terms of entry
on the lands of another. See Section 30-14-1.1, MNMSA (1978 Comp.).

In this case there has been neither an above nor a below
surface entry and therefore no trespass. 75 Am.Jur.2d, TRESPASS,
§§10, 11 and 15.

Since Intervenors have admitted that there is no physical
trespass, and since the well is not producing and cannot be
draining the acreage owned by Intervenors, the Cross-Claim must
fail as a matter of law. |

Respectfully submitted,

o

KELLAHIN & KELLAHIRN

KAREN AUBREY

Attorneys for Petitioners
P.O. Box 1769

Santa Fe, New Mexico 87501
(505) 982-4285
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WE HEREBY CERTIFY that a true and correct copy of the
foregoing Memorandum of Law in Support of Motion for Partial
Summary Judgment was mailed this 12th day of December, 1980
Dale B. Dilts, Esq., Attorney for Intervengrs, 6001 Marble, N.E.,
Suite 4, Albuquerque, New Mexico 87110, and to Ernest L.

Padilla, Esg., Attorney for the 0il Conservation Division,
State Land Office Building, Santa Fe, New Mexico 87501.

KELLAHIN & KELLAHIN

[(as e

KAREN AUBREY
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STATE OF NEW MEXICO COUN'TY OFF RIO ARRIBA

IN THE DISTRICT COURT

J. GREGORY MERRION and ROBERT L.
BAYLESS, individually and doing
business as MERRION & BAYLESS, a
New Mexico Partnership,

)
Petitioners,
vs.

OIL CONSERVATION DIVISION OF
THE STATE OF NEW MEXICO, No. RA 80-390(c)

Respondent,
Vs.

PAUL BROWN and MARIE BROWH,
husband and wife,

Intervenors.

AFFIDAVIT

STATE OF NEW MEXICO )
) ss
COUNTY OF San Juan )

COMES NOW, J. GREGORY MERRION, being first duly sworn,
on oath, deposes and says:

1. That he is one of the Petitioners in the above
entitled matter.

2. That he is a co-owner under an operating agreement
doing business as .Merrion & Bayless.

3. That he is a resident of San Juan County, State
of New Mexico.

4. That Merrion & Bayless is an interest owner in a
certain well and acreage located in the Southwest 1/4 of
Section 27, Township 24 North, Range 2 West, NMPM, Rio Arriba

County, New Mexico.

FXHIBrt "A"



N
5. That he has personal knowlcdge of matters in
connection with said well.
6. That he knows of his own personal knowledge that

said well is not producing and has not produced.

7. That he knows of his own personal knowledge that

there are no present plans to commence production from said

well.
\ \
)leﬁvﬁ,ézf1ﬂ»§
SUBSCRIBED AND SWORN to before me this 27th  day
of October , 1980, by J. GREGORY MERRION.

A

TS

Notary Public
My Commission Expires:

September 20, 1984




5. That he has personal knowledge of matters in
connection with said well.

6. That he knows of his own personal knowledge that
said well is not producing and has not produced.

7. That he knows of his own personal knowledge that

there are no present plans to commcnce production from said

well.
. .
//’ ‘\
g A
. ) ):‘\l f)(\"”L‘(, { \ma""~~.
J .J| GREGORY ME&MON
SUBSCRIBED AND SWORN to before me this 27th  day
of October , 1980, by J. GREGORY MERRION.

3\ -

Notary Public
My Commission Expires:

September 20, 1984

N
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STATE OF NEW MEXICO COUNTY OF RIO ARRIBA

IN THE DISTRICT COURT

J. GREGORY MERRION and ROBERT L,
BAYLESS, Individually and Doing
Byeiness as MERRION & BAYLESS, =
NHew Mexico Partnership,
Petitioners, v
vs, " RA-80-390(¢c)

OIL CONSERVATION DIVISION
OF THE STATE OF NEW MEXICO,

Respondent,
Ve,

PAUL BROWN and MARIE BROWN,
Husbund and Wife,

Intervenors,

CROSS-CLAIM

rAS

Coiie now the intervenors, by their Attorney, Dale B, Dilts,
snd for their eross-claim against the petitlionera, allege:

1. That the intervenors are the owners of the minerals in
one quarter of the S¥/4, Section 27, T24N, R2W, W M,P,M,, Rio
Arriva County, New Mexioco,

2, That Robert L, Bayless, for himsalf and on behalf of
all of the other petitioners herein viaited the intervenors and
negotiated for & lemse for the purpose of d4rilling the well here
in ¢ ontroversy. No agreement was reached and he left without
oblaining any lease,

3. Although the petitionersc may have had a pooling order
frowm the (Oil Conservation Division ait an earlier time, they all
know that 1% had run out and wes no longer appliocable to the
drilling of a well on said premises,

4, The petitioners drilled an o1l and gas well on suid
quarter segtion and completed the game on_May 20, 1980, the day

before the hearing on the Application for Compulsory Pooling

Order,

EXHIBIT "B"



£

5. That the drilling of the well was a willful, wanton,
and intentional trespass upon the mineral interest of the inter-
venors in their one quarter of the aguarter asaeation mentioned

o

above,

WHEREFORE, intervenors pray for a_Judgment againat the
petitioners granting them their 25% oflthe cil and gas from said
vell at its enhanced value and without any costs for dri{lling the
vell, maintenance, or aupervision of the well and for punitive
demages in the sum of $100,000,00, plus any maintenance and super-

vision ocharges as punitive damages, plus costs,

8/Dale B, Dilts
Dale B, DIT¥s {<55-856477]
Attorney for Intervenorsa
6001 Marble, N,E,, Suite 4
Albuquerque, New Mexico 87110

I hereby certify that a true copy
. of the foregoing was meiled to
oppoeing counsel of record this
7 » day of September, 1980,

8/Dale B, Dilts
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#) Thnt the vetitioners have not provided the intervenors

with any schedule of actual well costs, makine the whole matter
il of any payment by the Intervenors moot,
h) That the five percent charre for the visk involved 1s
nesningrlesy, ‘nasoich as Yhe well was completed prior to the order
1Y Fer o2ll of Lhe avove reasons, the order of pivision is '
void, o
o s/onle 5, Dilts
Ul i, DIlts (255-3643)
Attorney for Intervenors
: w091 fardle, H.E., Sulte 4
? "1Thaauerane, Hew ‘lesico 87110
! :
? -
I heredby certify that a true copy
of the forepolng was malled to
{ opposing counsel this 14th day of
f October, 1980,
!
: s/Dale 3, Dilts
|
A
!
i

ILLEGIBLE



PAUE OF NEYOSRXIcw

CUNTDY (o BERIALLL .,

T T A T T

1, sarie Crown, beinp {.rst duly cworn, upoun my oath oarnose and
say that 1 oz one of the Interverors in the captionee acetion

oA R

i

™
o
C

that L know thwe comoontls 200 Lhc Anmuer o lieguests Tur

and I have redd e @0, Tod e yoare frue and correct

oSS

Ci

=

j o2

7]

"

.

-

LS

{'_‘7‘” «
-
cr
o

vest ol my knowleuro oou ocer o,

i
t}
[
) )
N I \d L
. v - e ~
< RS S 2 R 0T
1
e - R =70} -y e T i, . Yoo SR
dubsceribed and sworny beiooe owme oo atoeberr L 1UGY,
! S
ting o
’ o
[ . i 1
. \ ‘\\— [ LIPS i/
ii
s i
LAy oy Ay Cftees g 1o

[P

%
|
| |

ILLEGIBLE




v
£

R s
' P 2 2 =)
s Py
. DEC 1919851x )
STATE OF NEW MEXICO | COUNTY .OFE.RIOARRIBA
OiL CCHE =¥ ATy 4 DIVISION
IN THE DISTRICT COURT _ SANTAFE
T
,é S US:fo_.
J. GREGORY MERRION and ROBERT L. @ Cida, iy
BAYLESS, individually and doing C e
business as MERRION & BAYLESS, a N SR GFRICH

New Mexico Partnership,
Petitioners, L
vs. NO. RA 80-390(c)

OIL CONSERVATION DIVISION OF
THE STATE OF NEW MEXICO,

Respondent,

vsS.

PAUL BROWN and MARIE BROWN,
husband and wife,

Intervenors.

MOTION FOR PARTIAL
SUMMARY JUDGMENT

Come now Petitioners, J. GREGORY MERRION and ROBERT L.
BAYLESS, individually and doing business as MERRION & BAYLESS,

“New Mexico Partnership, by and through their undersigned

attorneys, and hereby move this Court pursuant to Rule 56, F.R.Civ.P.

for partial summary judgment against Intervenors, PAUL BROWN
and MARIE BROWN, as to Cross-Claim filed herein.

As grounds therefor, Petitioners allege that no genuine
issue of material fact exists with regard to the said Cross-Claim,
and that Petitioners are entitled to judgment as a matter of law.
The Affidavit of J. GREGORY MERRION is attached hereto as

Exhibit "A" in support of this motion.

KELLAHIN & KELLAHIN

KAREN AUBREY

Attorneys for Petitioners
P.O. Box 1769

Santa Fe, New Mexico 87501
(505) 982-4285




CERTIFICATE OF SERVICE

WE HEREBY CERTIFY that a true and correct copy of the
foregoing Motion for Partial Summary Judgment and attached
Exhibit. "A" was mailed .this 12th day of December, 1980 to
Dale B. Dilts, Esq., Attorney for Intervenors, 6001 Marble, N.E.,
Suite 4, Albuquerque, New Mexico 87110, and to Ernest L.

Padilla, Esq., Attorney for the 0il Consef&ation Division,

State Land Office Building, Santa Fe, New Mexico 87501.

KELLAHIN & KELLAHIN

KAREN AUBREY




STATE OF NEW MEXICO . COUNTY OF RIO ARRIBA

IN THE DISTRICT COURT

J. GREGORY MERRION and ROBERT L.
BAYLESS, individually and doing
business as MERRION & BAYLESS, a
New Mexico Partnership,
Petitioners,

vVSs.

OIL CONSERVATION DIVISION OF
THE STATE OF NEW MEXICO, No. RA 80-390(c)

Respondent,
vs.

PAUL BROWN and MARIE BROWH,
husband and wife,

Intervenors.

AFFIDAVIT

STATE OF NEW MEXICO )
) ss
COUNTY OF  San Juan )

COMES NOW, J. GREGORY MERRION, being first duly sworn,
on oath, deposes and says:

1. That he is one of the Petitioners in the above
entitled matter.

2. That he is a co-owner under an operating agreement
doing business as Merrion & Bayless.

3. That he is a resident of San Juan County, State
of New Mexico.

4. That Merrion & Bavyless 1s an interest owner in a
certain well and acreage located in the Southwest 1/4 of
Section 27, Township 24 North, Range 2 West, NMPM, Rio Arriba

County, New Mexico.

EXHIBIT "A"



5. That he has personal knowlcecdge of matters in

connection with said well.

6. That he knows of his own personal knowledge that

said well is not producing and has not produced.

[y

7. That he knows of his own peréqnal knowledge that

there are no present plans to commence production from said

o well.
\
,\)\14y6"4 ML
ﬂ/ GREGORK ME&RION
SUBSCRIBED AND SWORN to before me this 27th day
of October + 1980, by J. GREGORY MERRION,

C

4

£ ~>g\~hg:,} B LT

Notary Public
My Commission Expires:

September 20, 1984
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KELLAHIN and KELLAHIN
Attorneys at Law
. 500 Don Gaspar Avenue
{;so;{f:ﬂ:h; ellahin Post Office Box 1769
- Santa Fe, New Mexico 87501 Telephone 982-4285
Karen Aubrey Area Code 505
December 18, 1980

Ernest L. Padilla, Esqg. N Eh
0il Conservation Division ﬁr‘,“‘f.i o F
State Land Office Building T |
Santa Fe, New Mexico 87501 U DEC53419
Dale B. Dilts, Esq. ’W[CO‘CWWA‘( FWMQON
6001 Marble, N.E., Suite 4 SANTA FE

Albuquerque, New Mexico 87110

Re: Merrion & Bayless v. OCD v. Brown
Case No. RA 80-390(C)
Our File No. 1550

Gentlemen:
Enclosed you will find a conformed copy of the Order

Granting Leave to File Amended Petition signed by Judge
Scarborough on December 16, 1980.

S;Z?Z;i:iL'<:§L°£Z;;Z
Karen Aubrey ///

Ka:vik
Enclosure



STATE OF NEW MEXICO ' COUNTY OF RIO ARRIBA
IN THE DISTRICT COURT

ORIGINAL PW
FILED OR ’Mc()UNTY,-

J. GREGORY MERRION and ROBERT L;

BAYLESS, individually and doing — g OEEICE
business as MERRION & BAYLESS, ' mSTR\C'[ COURT CLERKS
a New Mexico Partnership, -
Petitioners, |
-S~— No. RA 80-390(C)

OIL CONSERVATION DIVISION OF
THE STATE OF NEW MEXICO,

Respondent,
-vs- | = ECEITID
PAUL BROWN and MARIE BROWN, R ”— ]
husband and wife, v DEC 241980
Intervenors. mLCOiQﬁNAﬂFV[MH&QN

SANTA FE

ORDER GRANTING LEAVE TO FILE
_ AMENDED PETITION

This matter having come before the Court on Motion of
Petitioners for leave to file an amended petition for writ of
mandamus, and all parties concurring, it is hereby

ORDERED that the Petitioners, J. GREGORY MERRION and
ROBERT L. BAYLESS, individually and doing business as MERRION
& BAYLESS, are granted leave to file their Amended Petition
for Writ of Mandamus.

DATED this /69 day of December, 1980.

TONY SCARBOROUGH
DISTRICT COURT JUDCE

Submitted:

KELLAHIN & KELLAHIN

Kars,.

Karen Aubrey

P.0. Box 1769

Santa Fe, New Mexico 87501
(505) 982-4285

Copies furnished to counsel.
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STATE OF NEW MEXICO ' COUNTY OF RIO ARRIBA

IN THE DISTRICT COURT

J. GREGORY MERRION and ROBERT L,
BAYLESS, individually and doing

business as MERRION & BAYLESS, a
New Mexico Partnership,

Petitioners,
NO. RA 80-390(c)

»*VS.

OIL CONSERVATION DIVISION OF
THE STATE OF NEW MEXICO,

Respondent,

vs.

PAUL BROWN and MARIE BROWN,
husband and wife,

Intervenors.

MOTION FOR PARTIAL
SUMMARY JUDGMENT

Come now Petitioners, J. GREGORY MERRION and ROBERT L.
BAYLESS, individually and doing business as MERRION & BAYILESS,
New Mexico Partnership, by and through their undersigned
attorneys, and hereby move this Court pursuant to Rule 56, F.R.Civ.P.,
for partial summary judgment against Intervenors, PAUL BROWN
and MARIE BROWN, as to Cross-Claim filed herein.
As grounds therefor, Petitioners allege that no genuine
issue of material fact exists with regard to the said Cross-Claim,
and that Petitioners are entitled to judgment as a matter of law.
The Affidavit of J. GREGORY MERRION is attached hereto as

Exhibit "A" in support of this motion. °

KELLAHIN & s
KAREN AUBREY
Attorneys for Petitioners
P.0O. Box 1769

Santa Fe, New Mexico 87501
(505) 982-4285
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CERTIFICATE OF SERVICE

WE HEREBY CERTIFY that a true and correct copy of the
foregoing Motion for Partial Summary Judgment and attached
Exhibit "A" was mailed this 12th day of December, 1980 to
Dale B. Dilts, Esq., Attorney for Intervenors; 6001 Marble, N.E.,
Suite 4, Albuquerque, New Mexico 87110, and to Ernest L.

Padilla, Esqg., Attorney for the 0il Conservation Division,

State L.and Office Building, Santa Fe, New Mexico 87501.

KELLAHIN & KELLAHIN

[Caen

KAREN AUBREY
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SANTA FE ,
STATE OF NEW MEXICO COUNTY OF RIO ARRIBA
IN THE DISTRICT COURT
J. GREGORY MERRION and ROBERT L.
BAYLESS, individually and doing
business as MERRION & BAYLESS, a
New Mexico Partnership,
Petitioners,
vSs.
OIL CONSERVATION DIVISION OF
THE STATE OF NEW MEXICO, No. RA 80-390(c)

Respondent,
Vs,

PAUL BROWN and MARIE BROWN,
husband and wife,

Intervenors.

AFFIDAVIT

STATE OF NEW MEXICO )
) ss
COUNTY OF  San Juan )

COMES NOW, J. GREGORY MERRION, being first duly sworn,
on cath, deposes and says:

1. That he is one of the Petitioners in the above
entitled matter.

2. That he is a co-owner under an operating agreement
doing business‘as Merrion & Bayless.

3. That he is a resident of San Juan County, State
of New Mexico.

4. That Merrion & Bayless 1s an interest owner in a
certain well and acreage located in the Southwest 1/4 of
Section 27, Township 24 North, Range 2 West, NMPM, Rio Arriba

County, New Mexico.

EXHIBIT "A"



5. That he has personal knowledge of matters in
connection with said well.

6. That he knows of his own personal knowledge that
said well is not producing and has not produced.

7. That he knows of his own personal knowledge that

there are no present plans to commence production from said

well.
N
e,
JW GREGORK ME(P}M‘ON
SUBSCRIBED AND SWORN to before me this 27th day
of October , 1980, by J. GREGORY MERRION.

«.'k\im : e ‘:‘. CLen
Notary Public N

My Commission Expires:

September 20, 1984
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STATE OF NEW MEXICO COUNTY OF RIO ARRIBA

IN THE DISTRICT COURT

J. GREGORY MERRION and ROBERT L.
BAYLESS, individually and doing

business as MERRION & BAYLESS, a
New Mexico Partnership,

Petitioners,
vS. NO. RA 80-390(C)

OIL CONSERVATION DIVISION OF
THE STATE OF NEW MEXICO,

Respondent,
vs.

PAUL BROWN and MARIE BROWN,
husband and wife,

Intervenors.

MEMORANDUM OF LAW IN SUPPORT OF
MOTION FOR PARTIAL SUMMARY JUDGMENT

Rule 56 of the Federal Rules of Civil Procedure provides
that a party may, at any time, move with or without supporting
affidavits for summary judgment. The rule also provides that
"the judgment sought shall be rendered forthwith if the pleadings,
depositions, answers to interrogatories and admissions on file,
together with the affidavits, if any, show that no genuine issue
as to any material fact exists and that the moviné party is
entitled to judgment as a matter of law."”

Intervenors have filed a Cross-~Claim against Petitioners
alleging an intentional trespass upon the property of Intervenors.
See Cross-Claim attached hereto as Exhibit "B". In Intervenors'
answers to Request for Admissions, attached hereto as Exhibit “C",
Intervenors admit a material fact which defeats their Cross-Claim.

That fact is that the well in question is not located on the



property of Intervenors. Since Intervenors have admitted that
the well in question is not located on their property, there
can b ‘nOF@hysical trespass/by Petitioners.

Fur;her, the well in guestion is not in production,
and has never been in production. See Affidavit of J. GREGORY
MERRION attached hereto as Exhibit "A".’ Since the well is not
producing there can be no trespass by Petitioners by virtue
of any draining of any oil and gas from beneath the property
of the Intervenors.

It is a fundamental element of trespass that the claimant
establish that the trespassor physically invaded the claimant's
property. 23 Am. Jur., Pleading and Practice Forms (Rev.Ed.),
TRESPASS, Form 10:942.

New Mexico law also‘defines trespass in terms of entry
on the lands of another. See Section 30-14-1.1, MMSA (1978 Comp.).

In this case there has been neither an above nor a bhelow
surface entry and therefore no trespass. 75 Am.Jur.2d, TRESPASS,
2510, 11 and 15.

Since Intervepnors have admitted that there is no physical
trespass, and since the well is not producing and cannot be
draining the acreage owned by Intervenors, the Cross-Claim must
fail as a matter of law.

Respectfully submitted,

llaien

KELLAHIN & KELLAHIN

KAREN AUBREY

Attorneys for Petitioners
P.O. Box 1769

Santa Fe, New Mexico 87501
(505) 982-4285




CERTIFICATE OF SERVICE

WE HEREBY CERTIFY that a true and correct copy of the
foregoing Memorandum of Law in Support of Motion for Partial
Summary Judgment was mailed this 12th day of December, 1980
Dale B. Dilts, Esq., Attorney for Intervenors, 6001 Marble, N.E.,
Suite 4, Albugquergque, New Mexico 87110, and to Ernest L.

Padilla, Esg., Attorney for the Qil Conservation Division,
State Land Office Building, Santa Fe, New Mexico 87501.

KELLAHIN & KELLAHIN

[y

KAREN AUBREY




STATE OF NEW MEXICO COUNTY OF RIOQ ARRIBA

IN THE DISTRICT COURT

J. GREGORY MERRION and ROBERT L.
BAYLESS, individually and doing
business as MERRION & BAYLESS, a
New Mexico Partnership,

Petitioners,
vs.

OIL CONSERVATION DIVISION OF
THE STATE OF NEW MEXICO, No. RA 80-390(c)

Respondent,
vs.

PAUL BROWN and MARIE BROWN,
husband and wife,

Intervenors.

AFFIDAVIT

STATE OF NEW MEXICO )
) ss
COUNTY OF San Juan )

COMES NOW, J. GREGORY MERRION, being first duly sworn,
on oath, deposes and says:

1. That he is one of the Petitioners in the above
entitled matterx.

2. That he is a co-owner under an operating agreement
doing business as Merrion & Bayless.

3. That he is a resident of San Juan County, State
of New Mexico.

4. That Merrion & Bayless is an interest owner in a
certain well and acreage located in the Southwest 1/4 of
Section 27, Township 24 North, Range 2 West, NMPM, Rio Arriba

County, New Mexico.

EXHIBIT "aA"



5. That he has personal knowledge of matters in
connection with said well. |

6. That he knows of his own personal knowledge that
said well is not producing and has not produced.

7. That he knows of his own personal knowledge that

there are no present plans to commence production from said

well.
™
REE g
J.V GREGOR &E&R’I"ON
SUBSCRIBED AND SWORN to before me this 27th day
of October , 1980, by J. GREGORY MERRION.

C
N

- - ’ N [
AR

i

-~
e

Ve

40

Notary Public
My Commission Expires:

September 20, 1984
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J. GREGORY MERRION and ROBERT L. NTA Fe 1ffolv
BAYLESS, Individually and Doing
Business as MERRION & BAYLESS, e
New Mexico Partnership,
Petitioners,
vs. RA-80-390(c)

OIL CONSERVATION DIVISION
OF THE STATE OF NEW MEXICO,

Respondent,

ve.,

PAUL BROWN and MARIE BROWN,
Husband and Wife,

Intervenors,

CROSS-CLAIM

Come now the intervenors, by their Attorney, Dale B, Dilts,
and for thelr cross-claim ageinat the petitioners, allege:

1. That the intervenors are the owners of the minerals in
one quarter of the S¥/4, Section 27, T24N, R2W, N,M,P.M., Rio
Arriba County, New Mexioco,

2. That Robert L., Bayless, for himself and on behalf of

~all of the other petitioners herein visited the intervenors and

negotiated for a lease for the purpose of drilling the well here
in ¢ ontroverey. No agreement was reasched and he left without
obtaining any lease.

3. Although the petitioners may have had a pooling order
from the 01l Conservation Division at an earlier time, they all

know that it had run out and was no longer applisable to the

drilling of a well on said premises.
4, The petitioners drilled an o1l and gas well on saigd
quarter section and completed the same on May 20, 1980, the day

before the hearing on the Application for Compulsory Pooling

Order.

EXHIBIT "B"



5. Thet the drilling of the well was a willful, wanton,
and intentfonal trespass upon the mineral interest of the inter-
venors in thelr one quarter of the quarter section mentioned

above,

WHEREFORE, intervenors pray for a judgment against the

. petitioners granting them their 25% of the oil and gas from said

ﬂ well at its enhenced value and without any costs for drilling the

well, maintenance, or supervision of the well and for punitive

~ damages in the sum of $100,000,00, plus any maintenance and super-

 vision charges ae punitive damages, plus costs,

s/Dale B, Dilts
ale B, Dilts -
Attorney for Intervenors
6001 Marble, N,E., Suite 4
Albuquerque, New Mexico 87110

1 hereby certify that a true copy
., of the foregoing was malled to

oppoeing counsel of record this
7+ day of September, 1980,

s/Dale B, Dilte
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| STATE OF NEW MEXICO COUNTYSAYTARRE) ARKIBA
IN THE DISTRICT COURT
J. GREGORY MERRION and ROBERT L.
DAYLISD, Toiividuaily and doine
business as “HIPRIGH & BAYLESS, a
Hew YMevioo Terinerabip,
Patitdio a3,
V3, Mo, RA-80-390(c) . ;
i
OIL CCHSERVATION DIVIATON OF
THESTATE OF N¥Y H2X1C0,
Respondent,
VvS.
PAUL BROWI and 1fanlis 3704, . R

llustand and Wife,

Iintervenors,

ANSWER 1D LoUinasT o APMISSTNHS

[ap]

ome now the intervenors in answer to tne requeast for ad-~
nissions and admit the requests nunmbared 1, 2, and 4, and deny
the reguest wumber 3 for the foliowline reasons:

a) The well was comnleted on *fay 20, 1980,

L)Y The hearing on the order o the Division was held on
May 21, 19380,

¢) The order of t.: Division wns issued June 5, 1980

d) TPinding (3) of the order of the Division findc that the
petitioners have the ripght to drill when they have already drilled,

e) TFindineg (13) surrests that tne order poolines said unit
should become null and void iIf the petitioners do noi start drill-
ing befcre September 15, 1980, No well has been started after
the order or before the sald date, so that the order cof Division
1s null and vold.

r) hat the said orders about drilling the well are absurd

and of no force and effect, since the well was already completed.

EXHIBIT "C"

ILLEGIBLE
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g) That the
wlth any schedule
of any payment by

h) That the

meaningless, inasmuch as the well was completed prior to the order,

vetitioners have not provided the intervenors
of actual well costs, makinpg the whole matter
the intervenors moot,

five percent charpge for the rigk involved 1s

1) Tor all of the above reasons, the order of Division 1s

vold.

I hereby certify
of the foregolng
opposing counsel
October, 1980.

s/Dale 3, Di

s/oale B, Dilts

Tale i3, Dilts (255-8643)
Attorney for Intervenors

001 “arble, H.E., Sulte 4
Albugueraque, New Mexico 87110

that a true copy
was nmailed 1o
this 14th day of

1ts

1

§
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T, Marie Lrown, belng first duly sworn, upon my oath depose and

ay that I am one of the Intervenors in the captioned sction
nd that I know the contents of the Answer to Requests for
dmissicn and I have read the same and they are true anu correct

o the best of my knowledge and belliefl.,

VD .S 2 Sy o P

$ubscribed and sworn before me thic .ctober 7, 1980,

ILLEGIBLE
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KELLAHIN and KELLAHIN
Attorneys at Law

. 500 Don Gaspar Avenue
{;m',;‘hi;llzhgellahin Post Office Box 1769
. Santa Fe, New Mexico 87501 Telephone 982-4285
Karen Aubrey Area Code 505

October 28, 1980

Ernest Padilla, Esq.

0il Conservation Division
P. 0. Box 2088
Santa Fe, N.M. 87501

RE: Merrion & Bayless vs. 0il
Conservation Division and
Brown

Dear Ernie:

I have discovered that Merrion & Bayless is not a
New Mexico Partnership, and I am attempting to obtain
Dale Dilts' signature on a Motion to Amend the Petition.

Once I receive the signed Motion from him, I will be
transmitting it to you for your signature.

Sincerely,

KAREN AUBREY

1jh



KELLAHIN and KELLAHIN
Attorneys at Law
$00 Don Gaspar Avenue

Jason Kellahia ‘

) . . Post Office Bex 1769

W. Thomas Kellahin Santa Fe, New Mexico 87501 Telephone 9524285
Karen Aubrey October 28, 1980 Area Cede 505

Dale B. Dilts, Esq.
6001 Marble N.E., Suite 4
Albuquerque, N.M. 87110

RE: Merrien & Bayless vs.
0il Cemservation Divisien
and Browm

Dear Mr. Dilts:

I am enclosing a Motion to Amend the Petition filed
in the above matter, together with the proposed Amended
‘pleading. In speaking to Mr. Merrion om Octeber 27, 1980,
I discovered that Merrion and Bayless is not a New Mexico
Partnership, and propose to amend the pleadings in this
matter to reflect the true nature of the ownership of their
interest in the subject well and acreage. If you have no
objection to this amendment, I would appreciate your
signing the enclosed Original Motion and return it to me.

Sincerely,

: ':» A g%%ﬁ%@jb . M

%

1ljh
cce: Ernest Padilla w/encl.

Robert L. Bayless
J. Gregory Merrion



STATE OF NEW MEXICO COUNTY OF RIO ARRIBA
IN THE DISTRICT COURT

J. GREGORY MERRION and ROBERT L.
BAYLESS, individually and doing
business as MERRION & BAYLESS,

2 New Mexico Partnership, -

Petitioners,
vs. No. RA 80-390(c)

OIL CONSERVATION DIVISION OF
THE STATE OF NEW MEXICO

Respondent,
vs.

PAUL BROWN and MARIE BROWN,
husband and wife,

Intervenors.

MOTION FOR LEAVE TO FILE AMERDED PETITION.

COME NOW Petitioners, J. GREGORY MERRION and ROBERT L.
BAYLESS, by and through their attorneys, KELLAHIN & KELLAHIN,
and move this Court for leave to amend their Petition for
Writ of Mandamus and Petition for Review filed on August 29,
1980, as follows:

1. The entity ovaERRION & BAYLESS, is not a New Mexico
Partnership as alleged in the Petition for Review.

2. Petitioners J. Gregory Merrion and Robert L. Bayless
own an interest in the acreage and well which are the subject
matter of this lawsuit as co-owners under an operating agree-
ment.

3. That through mistake and inadvertence on the part
of Petitioner's counsel, Petitioners were identified as members
of a New Mexico Partnership in the Petition for Writ of

Mandamus and Petition for Review.



N

WHEREFORE, Petitioners pray the Court to enter an
order permitting the amendment of their Petition for
Writ of Mandamus and Petition for Review as shown on the
proposed Amended Petition for Writ of Mandamus and Petition
for Review attached hereto and incorporated herein as

Exhibit "A".

pEy)

P. 0. Box 1769
Santa Fe, N.M. 87501

-APPROVED AS TO FORM:

(ol }\,1 Gy

¢~ .
Dale Dilts ot
Attorney for Intervenors

for 0il Conservation
Division of the State of New
Mexico



STATE OF NEW MEXICO COUNTY OF RIO ARRIBA
IN THE DISTRICT COURT

J. GREGORY MERRION, and
ROBERT L. BAYLESS, individually
and doing business as MERRION &

BAYLESS,
Petitioners,
vs.
OIL CONSERVATION DIVISION No. RE 80-390(c)

OF THE STATE OF NEW MEXICO,
Respondent,
vs.

PAUL BROWN and MARIE BROWN,
husband and wife,

Intervenors.

COUNT 1
AMENDED
PETITION FOR A WRIT OF MANDAMUS
COMES NOW, J. GREGORY MERRION and ROBERT L. BAYLESS,
individual and doing business as MERRION & BAYLESS, herein
called Petitioners, and pursuant to the provisions of
Section 44-2-1 through Section 44-2-14, NMSA-1978, petition
the Court for a Writ of Mandamus issued against the New
Mexico 0il Conservation Division compelling said Division
to grant a hearing to the Petitioners and as grounds therefore
state:
1. Petitioners are residents of the County of San Juan,
State of New Mexico, doing business within the State of
New Mexico. |
2. Petitioners are oil and gas operators in New Mexico
and are interest owners of a certain well and acreage located

in the SW/4 of Section 27, T24N, R2W, NMPM, Rio Arriba County,

New Mexico.



3. Intervenors, upon information and belief, are
residents of Bernalillo County, New Mexico, and are interest
owners in the SW/4 of Section 27, T24N, R2W, NMPM, Rio
Arriba County, New Mexico.

4. The Respondent, 0il Conservation Division of New
Mexico herein called the Division, is a statutory body created
and existing under the provisions of the laws of the State
of New Mexico and is vested with jurisdiction over all matters
relating to the conservation of o0il and gas in the State of
New Mexico, the prevention of waste, the protection of
correlative rights and the enforcement of the Conservation Act
of the State of New Mexico, being Chapter 70, ‘Article 2, New
Mexico Statutes Annotated, 1978 Compilation, as amended.

5. On May 21, 1980, the Division held an Examiner
Hearing in Division Case 6892, pursuant to Section 70-2-17,
NMSA-1978, upon Petitioners' application for a compulsory
pooling order for the SW/4 of said Section 27.

6. On June 5, 1980, the Division entered its Order
No. R-6398 in Case 6892, attached hereto as Exhibit "A" and
incorporated by reference.

7. Order No. R-6398 granted Petitioner's application
for compulsory pooling of the SW/4 of said Section 27 but denied
that part of Petitioner's application which sought the statutory
maximum risk factor penalty of 200%.

8. By cover letter dated June 13, 1980, Exhibit "A-1"
éttached hereto and incorporated by reference, the Division
mailed a copy of the Order No. R-6398 to the Petitioners
which was received by them on June 16, 1980.

9. 1In accordance with Section 70-2-13, NMSA-1978, the
Petitioners are parties adversely affected by Division Order

No. 6398,



10. On June 16, 1980, Petitioner timely mailed a
letter to the Division pursuant to Section 70-2—13, NMSA-1978,
‘requesting a De Novo Hearing before the Division, attached
as Exhibit "B" and incorporated by reference.

11. On July 2, 1980, the Interventor's timely mailed a
letter to the Division also requesting the Division grant
a De Novo Hearing in Case 6892, a copy of which is attached
as Exhibit "C" hereto and incorporated by reference herein.

12. On July 10, 1980, the Petitioners retained an attorney
who filed another timely application for a De Novo Hearing
in Case 6892 with the Division, attached as Exhibit "D" and
incorporated herein.

13. All of the affected parties to Case 6892 timely
filed applications for a De Novo Hearing in accordance with
Section 70-2-13, NMSA-1978.

14. By letter dated July 16, 1970, Exhibit "E" attached
hereto and incorporated by reference, the Division denied the
respective parties}Applications for De Novo Hearing. |

15. Notwithstanding the timely filing of the various
applications fof a De Novo Hearing, the Division has refused
and continues to refuse to grant the De Novo Hearing for
Case 6892, contrary to Section 70-2-13, NMSA-1978.

16. Petitioners lack a plain, speedy and adequate
remedy in the ordinary course of law.

WHEREFORE, Petitioners pray the Court to issue a Writ
of Mandamus requiring the New Mexico 0il Conservation Division
to grant Petitioners a De Novo Hearing in Division Case 6892,
pursuant to Section 70-2-13, NMSA-1978, and for all other
and propef relief.

COUNT II

AMENDED
PETITION FOR REVIEW

COMES NOW, J. GREGORY MERRION and ROBERT L. BAYLESS,

-3-



individually and doing business as MERRION & BAYLESS, herein
called Petitioners, and pursuant to the provisions of
Section 70-2-25, New Mexico Statutes Annotated, 1978
Compilation, respectfully petitions the Court for review

of the action of the 0il Conservation Divisien of New
Mexico in Case 6892 on the Division's docket and its

Order No. R-6398 entered therein, and states:

1. Petitioners are residents of the County of San
Juan, State of New Mexico, doing business with the State of
New Mexico, and are interest owners in a certain well and
lands involved in Case 6892 on the Division's docket.

2. That the subject matter of this Petition involves
mineral interest in the South Blanco-Pictured Cliffs Pool
underlying the SW/4 of Section 27, Township 24 North, Range
2 West, NMPM, Rio Arriba County, New Mexico.

3. Intervenors, upon information and belief, are residents
of Bernalillo County, New Mexico and are interest owners
in the SW/4 of said Section 27.

4. Pursuént to Section 70-2-25 Rew Mexico Statutes
Annotated 1978 Compilation, this Petition is filed in Rio
Arriba County, the coumty wherein is located the property
affected by the Division's decision.

5. The Respondent, 0il Conservation Division of New
Mexico herein éalled the Division, is a statutory body created
and existing under the provisions of the laws of the State
of New Mexico and is vested with jurisdiction over all matters
relating to the conservation of oil and gas in the State of
New Mexico, the prevention of waste, the protection of cor-
relative rights, and the enforcement of the Conservation

Act of the State of New Mexico, being Chapter 70, Article 2,



New Mexico Statutes Annotated 1978 Compilation, as amended.

6. On June 5, 1980, the New Mexico 0il Conservation
Division entered its Order No. R-6398, which approved in part
Petitioner's application for Compulsory Poeling of the SW/4 of
said Section 27, but which also denied Petitioner's request
for a 200% risk factor.

7. Petitioners have sought a Rehearing pursuant to
Section 70-2-13, NMSA-1978, on the grounds that the risk
factor awarded was arbitrary and not supported by the sub-
stantial evidence and that the substantial evidenced supported
an award of a 2007 risk factor.

8. That all affected parties have tiﬁely applied for a
De Novo Hearing on Division Case No. 6892, Order No. R-6398.

9. By letter dated July 16, 1980, the Division denied
the respective parties applications for a De Novo Hearing.-

10. On July 30, 1980, Petitioners timely filed an
Application for Rehearing which was ﬁot acted upon by the
Division within ten days and was, therefofe, denied. A
copy of the said Application for Rehearing is attached hereto
as Exhibit "F".

11. Petitioners are adversely affected by the Division
Order No. R-6398, are dissatisfied with the Division's
disposition of Case 6892, and hereby appeal therefrom.

12. Petitioners complain of said Order R-6398 and as
grounds for asserting the invalidity of said Order, Petitioners
adopt the grounds set forth in their Application for Rehearing
attached hereto as Exhibit "F'" and state:

(a) That the Division's Findings are not supported
by substantial evidence and therefore unlawful, invalid and
void; |

(b) That the Division's actions in denying Petitioner's

-5~



Application for Rehearing and for a De Novo Hearing are
arbitrary, capricious and fail to comply with Section 70-2-13,
NMDS-1978.
(¢) That the Division's method of service of

Division Orders upon affected parties is inadequate and had
arbitrarily denied the Petitioner's procedural due process.

WHEREFORE, Petitioners pray that the Court direct the
New Mexico Oil Conservation Division to grant a rehearing
as provided by law and increase the risk factor penalty assessed
in this case to the statutory maximum of 200% and for such

other relief as may be proper in the premises.

KELLAHIN & KELLAHIN

By
KAREN AUEBREY
P.0. Box 1769
Santa Fe, N.M. 87501
(505) 982-4285




BRUCE KING

1980

Re:

COVIRNOR
LARRY KEHOE
SECATAAY June 13,
Mr. Robert L. Bayless
P. O. Box 1541
Farmington, New Mexico 87401

Dear Sir:

STATE OF NEW MEXICQO

ENERGY ano MINERALS DEPAR I MENT

OIL CONSERVATION DIVISION

POST OFFICE BOX 2088
STATE LAND OFFICE BURDING
SANTA FE, NEW MEXICO 87501

15051 827.2434

CASE NO, 6892
ORDER NO. R-6366

Applicant:

Merrion & Bayless

Enclosed herewith are two copies of the above-referenced
Division order recently entered in the subject case.

/JOE D.
Director

JDR/fd

Copy of order also sent to:

Hobbs OCD X
Artesia OCD x

> Aztec OCD X
Otherxr

Fxhibit

A-1
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STATE OF HEW MEXICO
ENERGY AND MINERALS DEPARTHMENT
OIL CONSERVATION DIVISION

IN THE MATTER OF THE HEARING
CALLED BY THE OIIL CONSERVATION
DIVISIOR FOR THE PURPOSE OF
CONSIDERING:

CASE NO. 6892
Order No. R-6366

APPLICATION OF MERRION & BAYLESS
IFOR COMPULSORY POOLING, RIO ARRIBA
COUNTY, NEW MEXICO.

ORDER OF THE DIVISION

BY THE DIVISION:

This cause came on for hearing at 9 a.m. on May 21, 1980,
at Santa Fe, New Mexico, before Examiner Richard L. Stamets.

NOW, on this 5¢th day of June, 1980, the Division
Director, having considered the testimony, the record, and the
recommendations of the Examiner, and being fully advised in the
premises,

FINDS:

(L) That due public notice having been given as required
by law, the Division has jurisdiction of this cause and the
subject matter thereof.

(2) That the applicant, HMerrion & Bayless, seeks an orderxr
ipooling all mineral interests in the South Blanco-Pictured
Cliffs Pool underlying the SW/4 of Section 27, Township 24
North, Range 2 West, NMPM, Rio Arriba County, New Mexico.

(3) That the applicant has the right to drill and proposes
to drill a well at a standard location thereon.

(4) That there are interest owners in the proposed proration
unit who have not agreed to pool their interests,

(5) That to avoid the drilling of unnecessary wells, to
protect correlative rights, and to afford to the owner of each
interest in said unit the opportunity to recover or receive
without unnecessary expense his just and fair share of the gas

in said pool, the subject application should be approved by
pooling all mineral interests, whatever they may be, within

said unit.
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Case No. 6892
Ordex No. R-6366

(6) That the applicant should be designated the operator
of the subject well and unit.

(7) That any non-consenting working interest owner should
be afforded the opportunity to pay hisg shere of estimated well
coets to the operator in lieu of paying his share of reasonaole
well costs out of production.

(8) That any non-consenting working interest owner who
does not pay his share of estimated well costs should have
withheld from production his share of the reasonable well costs
plus an additional 5 percent thercof as a reasonakle charge for
the risk involved in the drilling of the well.

{9) That any non-consenting interest owner should be
afforded the opportunity to object to the actual well costs but
that actual well costs should be adopted as the reasonable well
costs in the absence of such objection.

{(10) That following determination of reasonable well costs,
any non-consenting working interest owner who has paid his
share of estimated costs should pay to the operator any amount
that reasonable well costs exceed estimated well costs and
should receive from the operetor any amount that paid estimated
well costs exceed reasonable well costs.

(11} That $150.00 should be fixed as a reasonable charge
for supervision (combined fixed rates); that the operator should
be authorized to withhold from production the proportionate share
of such supervision charge attributable to each non-consenting
working interest, and in addition thereto, the operator should be
authorized to withhold from production the proportionate share of
actual expenditures required for operating the subject well, not
in excess of what are reasonable, attributakle to each non-
consenting working interest,

(Y2) That all proceeds from production from the subject
well which are not disbursed for any reason should be placed
in escrow to be pald to the true owner thereof upon demand and
proof of ownership.

{13) That upon the failure of the operator of said pooled
unit to commence drilling of the well to which said unit is
dedicated on or before Sep-ember 15, 1980, the order pooling
said unit should become null and void and of no effect whatso-
ever.
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Case No, 6892
Order No. R-6366

IT IS THERFORE ORDERED:

. (1) That all mineral interests, whatever they may bhe,
in the South Blanco-Pictured Cliffs Pool underlying the SwW/4
of Section 27, Township 24 North, Range 2 West, NMPM, Rio
Arriba County, New Maxico, are hereby pooled to form a standard
160-acre gas spacing and proration unit to be dedicated to a
well to be drilled at a standard location thereon.

PROVIDED HOWEVER, that the operator of said unit shall
commence the drilling of saild well on or before the l5th day
of September, 1980, and shall thereafter continue tha drilling
of said well with due diligence to a depth sufficient to test
the Pilctured Cliffs formationj

: PROVIDED FURTHER, that in the event sald operator does not

commence the drilling of said well on or before the l15th day of

September, 1980, COrder (1) of this order shall be null and void

and of no effect whatsoever, unless said operator obtains a time
extension from the Division for good cause shown.

PROVIDED FURTHER, that should said well not be drilled to
completion, or abanaonment, within 120 days after commencement
thereof, sald operator shall appear before the Division Director
and show cause why Order (1} of this order should not be res-
cinded.

(2) That Merrion & Bayless 1is hereby designated the operator
of the subject well and unit,.

(3) That after the effective date of this order and within
90 days prior to commencing said well, the operator shall furnish
the Division and each known working interest owner in the subject
unit an ltemized schedule of estimated well costs.

(4) That within 30 days from the date the schedule of
estimated well costs is furnished to him, any non-congenting
working interest owner shall have the right to pay his share
of estimated well costs to the operator in lieu of paying his
share of reasonable well costs out of production, and that any
such owner who pays his share of estimated well costs as pro—
vided above shall remain liable for operating costs but shall
not be liable for risk charges.

(5) That the operator shall furnish the Division and each
known working interest owner an itemized schedule of actual well
costs within 90 days following completion of the well; that if
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Case No, 6892
Order No. R-6366

no objection to the actual well costs is received by the Divisi:
and the Division has not objected within 45 days follewing race.
of sald schedule, the actual well costs shall be the reasonable
well costs; provided however, that if there is an ebjectian te
actual well costs within sald 45-day period the Division will
determine reasonable well costs after public notice and hearing.

(6) That within 60 days following determination of reason-
able well cests, any non-consenting working interest owner wheo
has paid his share of estimated costs in advance as provided
above shall pay to the operator his pro rata share of the amount
that reasonable well costs exceed estimated well costs and shall
receive from the operator his pro rata share of the amount that
estimated well costs exceed reasonable well costs.

(7) That the operator is hereby authorized to withhold
the following costs and charges from production:

(AR) The pro rata share of reasonable well costs
attributable to each non-consénting working
interest owner who has not paid his share of
estimated well costs within 30 days from the
date the schedule of estimated well costs is
furnished to him,

{B) As a charge for the risk involved in the
drilling of the well, 5 percent of the pro
rata share of reasonable well costs attribu-
table to each non-consenting working interest
owner who has not paid his share of estimated
well costs within 30 days from the date the
schedule of estimated well costs is furnishad
to him.

{8) That the operator shall distribute said costs and
charges withheld from production to the parties who advanced
the well costs,

(9) That $150.00 per month is hereby fixed as a reasonable
charge for supervision (combined fixed rates}); that the operator
is hereby authorized to withhold frox production the proportion~-
ate share of such supervision charge attributable to each non-
consenting working interest, and in addition thereto, the
operator is hereby authorized to withhold from production the -
proportionate share of actual expenditures required for operating
such well, not in excess of what are reasonable, attributable to
each non-consenting working interest.
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Order No. R-6366

(10) That any unsevered mineral interest shall be con-
sidered a seven~eilghths (7/8) working interest and a one-
eighth (1/8) royalty interest for the purpose of allocating
costs and charges under the terms of this orderx.

(11) That any well costs or charges which are to be paid
out of production shall be withheld only from the working
interests share of production, and no costs or charges shall
be withheld from production attributable to royalty interests.

(L2) That all proceeds from production from the subject
well which arxre not disbursed for any reason shall)l immediately
be placed in escrow in Rio Arriba County, New Mexico, te bhe
paid to the true owner thercof upon demand and prcof of owner-
ship; that the operator shall notify the Division of the name
and address of sald escrow agent within 30 days from the date
of firsc deposit with sald escrow agent.

(13) That jurisdiction of this cause is retained for the
entry of such further orders as the Divislion may deem necessary.

STATE OF NEW MEXICO
oYL CONSERVATIQN-?}VISION

1 -

" Director

fa/



June 16, 1980

State of New Mexico .
Eneggy & Minerals Department

0il Consegvation Division

P.0O. Box 2088

Santa Fe, NM 87501

RE: Order £§R-063066
Case 6892

Gentldnen:

Wwe reguest a hearing to amend the risk factor provided im the above
Order. We would like to woint out that in November, 1975, under Order
R-8193 a factor of 200% was allowed us. Becsuse of the severe winter

we were unable to timely drill the prescribed well and the Order expired,
e ware uhder notice from the U.5.G.8., a copy of thelletter being
attached, to drill a well in the SW/4 of Section 27, T243, R2W, to
prevent drainage of the U3A minerals in the !NWW/5W of Section 27. After
we had requested the Forced Pocling heéaring bul prior to the actusl
hearing & rotary rig hecame available and in order to fulfill our
oblication tc the U.S.G.S. we &rilled the subject well (LDzst Lindrith £5.)
We should point out thet no additional geoloylc knowledge was available
to ug subseguent to the original hearing and prior to the drilling of
the subject well, so it is difficult to rationalize a change in the risk
factgr. '

Also, the well {ts2lf has been drilled and casing cemented but no
completion work has been done and costs incurred to date are approxinmetely
only one~half of the eventual total costs,

It also should be pointed out that electric log interpretation in this
area is not precisely &efinitive and the risk of a successful completion
after the drilling of the well is very snbstantial,
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ol Congservation Divislion
June 16, 1980

Page 2.

Bocause of
change the
accompl ish
and in any

the above we rejuest an amendmant of the above Grder to
risk factor to 200% as allowed by law. If necessary to
this we wijuest a hearing or 1f rejuired a DeNova hearing,
instance at the earliest possible wmowment, '

Yours truly,

MERRION & BAYLZISS

By

RLB/eh

Encdosure

ROBERT L. BAYLESS

{1l



0il Conservation Commission
P. 0. Box 2088
Santa Fe, New Mexico 87501

Re: Order of the Division
Case No. 6892
Order No. R-6366

Gentlemen:

Paul Brown and Marie Ann Brown, his wife, hereby
appeal from the captioned order and respectfully request
ancther hearing de novo relative thereto. As grounds
therefor the Browns show the 0il Conservation Commission
that the gas well involved was completed by Merrion and
Bayless prior to the hearing on May 21, 1980.

Yours_ very truly,

Dale B. Dilts
Attorney for the Browns

y y'/g(a
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KELLAMIN and KELLAMIN

Attorneys al Law

Juson Keltahin 500 Dona .annr Avcenue
. . Post Office Box 1769 )
W. Themas Kellahin : } . ‘eleph
- Santa Fe, New Maexico 87501 Telephone 932-4225
Karen Aubrey Arca Cede 50§

July 10, 1980

Mr. Joe Ramey, Director

New Mexico 0il Conservation Division
P. O. Box 2088

Santa Fe, New Mexico 87501

re: Application of Merrion & Bayless
: Case No. 6892, Order No. R-6366

Deaxr Mr. Ramey:

Merrion and Bayless request a hearing de novo before
the Oil Conservation Commission, partlcularly as to the
risk factor allowed in Order No. R-6366.

Yours very truly,

Jason Kellahin

cc: J. Gregory Merrion

JK:mst
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STATE OF NEW MEXICO

ENERGY ano MINERALS DEPARTMENT

Ol CONSERVATION DIVISION

BRUCE KING

POST OPFCE B0X 20as
STATE LAND OFFICE GURBUNG
SANTA FE, NEW MEXICO 87501

LARRY KEHOE July 16, 1980

| SLOM ANy

Y

Kellahin & Kellahin
Attorneys at Law

Post Office Box 1769

Santa Fe, New Mexico 87501

Dale B. Dilts

Attorney at Law

4 Marble Plaza Center

600) Marble N.E.

Albuquerque, New Mexico 87110

Re: Case No., 6892
Order No. R-6366
Applications for
De Novo Hearing

Gentlemen

Paul and Marie Brown and Mervion and Bayless, through
their attorneys havo requested de novo hearings in the
above- refganCCd case. After examining both applications
1t appears that neither of the applications for de novo

hearings was timely filed. -

The order for which de novo hearings are requested was
entered on June 5, 1980. ~The application for de novo hearing
should have been filed with the Commission no later than July
7, 1980, within 30 days after issuance of the order. The
Brown application was received by the Commission on July 8,
1930, one day late. The Merrion and Bayless application was
received on July 10. :

Accordingly, both applications for de novo hearings
before the 0il Conservatiocn Commission are hereby denied.

STATE OF NEW MEXICO
UIL coNserATTGN COMMISSION

\ - ,“ 0 \/{ /;

"II L V!/g _" f..
/JOE n; WAMEY ;o

. /’oCcretary
7

JDR/£d

1305 827.2424
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STATE OF NEW MEATCO . FCRIVYED
- AR Ty

ENERGY & MINERALS DEPARIMENT I T o
I 3 -,}JL_ ool ‘?'r’\l . }
OIL CONSERVATION DIVISTON R
Oil CONS™ RVATION DIVISION

SAMTA FE

IN THE MATTER OF THE HEARING
CALLED BY THE OIL CONSERVATION
DIVISION OF NEW MEXICO FOR THE
PURPOSE OF CONSIDERING:

Case No. 6892
Order No. R-6398

APPLICATION OF MERRION & BAYLESS

FOR COMPULSORY POOLING, RIO ARRIBA
COUNTY, NEW MEXTICO

APPLICATION FOR REHEARTNG

COMIES NOW MERRION & BAYLESS, by thelr attommeys KELLARIN & KELLAHIN,
and pursuant to the Provision of Section 70-2-25 New Mexico Statutes
Annotated, 1978, and apply to the 0il Conservation Division of New Mexico
for Rehearing of the above captioned Case No. 6392 and Order No. R-6366
issued pursuant thereto and in sup‘port thereof state:

STATEMENT OF FACTS:

‘1. The applicant, Merrion & Bayless, received New Mexico Oil
Conservation Division Order No. R-6366 on June 16, 1928) under the Division
cover letter dated June 13, 1980. Said order, attached as Ixhibit A", was
entered on Jume 5, 1980 and adversely affects Merrion & Bayless, a party herein.

i 2. That oo June 16, 1980, Merrion & Bayless wrote a letter to the 0il

Conservation Division deposited in the U.S. Mails on June 16, 1980, postage
paid, attached hereto as Exhibit "D, requesting another hearing on this natﬁer
to have the risk factor penalty increased to 2007%.

3. That the risk factor entered herein is arbitrary and not supported
by substantial evidence.

4. That the substantial evidence in this case supports the awarding
of a 200% risk factor.

5. That on July 2, 1980, Paul and Marie Browm, an interested and affected

party to this case, through their attorney, mailed a letter requesting a De

Exhib T F



Novo Hearing in this matter, said letter mailed to the 0il Conservation
Division, deposited in the U.S. Mails on July 2, 1980, postage paid, and
attached hereto as Exhibit "C".

6. That on July 10, 1980, Merrion & Davless, through their attorneys
filed another application for a De Novo Hearing which was received by the
New Mexico 0il Comservation Division on July 10, 1980, a copy of which is
attached hereto as Exhibit 'D'.

7. That all the affected parties have timely applied for a De Novo
Hearing .

8. That on July 16, 1980, the New Mexico 0il Conservation Division
sent to the attorneys for the respective parties a letter denying the applications
for a De Novo Hearing for both parties, a cony of which is attached hereto as
Exhibit "E'.

GROUNDS FOR REHEARING

1. Section 70-2-13 NMSA-1978 provides in part that:
"When any matter or proceedings is referred to
an examiner and a decision is rendered thereon,
any party adversely affected shall have the
right to have said matter heard De Novo before
the Cormission upon application filed with the
division within thirty days from the time any
such decision is rendered."

2. Although the subject order was entered on Thursday June 5, 1980,
it was not mailed to the affected parties wuntil Friday, June 13, 1980.

- 3. That the failure of the Division to timely mail copies of the
order to the affected parties on the same date as the date of the order
substantially reduces the time for the affected party to then file an
application for a Hearing De Novo.

4. That such action by the Division has prejudiced the rights of
Merrion & Bayless in this case and has arbitrarily denied them procedural
due process.

5. That the thirty day period for filing an application for a De Novo

Hearing in this case should be from the date of theireceipt of the order by

the affected parties and not the date of the order itself.



6. That the mailing of an order by the Division to the affected parties
fails to provide a reliable method of timely informing the affected parties
of that decision.

7. That the letter mailed by Merrion & Bayless on June 16, 1980,
(Exhibit B), constitutes timely filing of an application for De Novo Hearing.
8. That the application filed by Kellahin & Kellahin as attorneys
 for Merrion & Bayless on July 10, 1980, constitutes timely filing of an

application for De Novo Hearing.

9. That the application mailed by Dale B. Dilts as attorney for Paul
and Marie Brown, on July 2, 1980, constitutes timely filing of an application
for De Novo Hearing.

10. That the Division's letter of July 16, 1980, constitutes a decision
of the Division under Section 20-2-25 NMSA-1978 and that this Application for
Rehearing has been timely filed.

11. That Rule 6 (a) and 6 (e) of the New Mexico Rules of Civil
Procedure should be applied to this case thercby enlarging the thirty day
period for filings herein.

12. That the Division should be fequired to adopt, establish, use and
apply in this case and all other cases a method of service of Division orders
to insure actual timely notice to the affected parties.

13. That the Division's actions in this case are arbitrary, capricious,
not supported by substantial evidence and are therefore unlawful, unvalid and
void. ./

WHEREFORE, applicant praysvthat the Division grant 2 rehearing in the .
above captioned cause and that after rehearing as provided by law, the
Division increase the risk factor penalty accessed in this case to the

statutory maximun of 200%.

Respectfully submitted,

]
ﬁiljﬁfijsxxﬁihu*
By: \/ .

'w. Thomas Kélﬂﬁﬁin
P.0. Box 1769/
Samta Fe, New Mexico 87501

/




I certify that a true and correct copy of the foregoing

were mailed to Dale B. Dilts,

this 29 day of July, 1980.

attorney for Paul and Marie Brown,




STATE OF NEW MEXICO COUNTY OF RIO ARRIBA

IN THE DISTRICT COURT

AiLeD on. -7 BnF= _go

,' k
J. GREGORY MERRION and ROBERT L. KA county

BAYLESS, individually and doing OISTRICT COURT CLERK'S OFFICE

business as MERRION & BAYLESS,
a New Mexico Partnership,

Petitioners,

vs. No. RA 80-390(c)

OIL CONSERVATION DIVISION OF
THE STATE OF NEW MEXICO

- Respondent.
vs.

PAUL BROWN and MARIE BROWN,
husband and wife,

Intervenors.

REPLY TO CROSSCLAIM

Come now Petitioners, by their attorneys, KELLAHIN and
KELLAHIN, and for their reply to Crossclaim of Intervenor
state:

FIRST DEFENSE

The Crossclaim alleged herein fails to state a claim
upon which relief can be granted.

SECOND DEFENSE

1. Admit the allegations of paragraph 1 of the Cross-
claim.

2. Admit the allegations of paragraph 2 of the Cross-
claim.

3. Admit the allegations of paragraph 3 of the Cross-

claim.



4. Admit the allegations of paragraph 4 of the

Crossclaim.

5. Deny the allegations of paragraph 5 of the Crossclaim.
WHEREFORE, Petitioners pray that Intervenors take
nothing by their Crossclaim, for their costs incurred and

for other and further relief as the Court deems just.

KELLAHIRN & KELLAHIN

By

KAREN AUBREY

Attorneys for Petitioners
P. 0. Box 1769

Santa Fe,.N.M. 87501
(505) 982-4285

CERTIFICATE OF MAILING:

I hereby certify that a true

copy of the foregoing was mailed
to opposing counsel of record on
this h9<ﬂdday of /" -7 ~°,, 1980.

,(41/& L N =)

KAREN AUBREY
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STATE OF NEW MEXICO COUNTY OF RIO ARRIBA

IN THE DISTRICT COURT

J. GREGORY MERRION, and

ROBERT L. BAYLESS, individually
and doing business as MERRION

& BAYLESS, a New Mexico
Partnership,

Petitioners,

vs. No. RA-80-390(c)

OIL CONSERVATIGN DIVISION
OF THE STATE OF NEW MEXICO,

vvvvvvvvvvvvvv

Respondent,

PESA(B N
vs. F!LED ON : (? X@

/¢ A _COUNTY
PAUL BROWN and MARIE BROWN, \ )
husband and wife, )OISTRICT COURT CLERK'S
) .
Intervenors. )

ENTRY OF APPEARANCE

. Please take notice that the undersigned hereby enters his
appearance in the above entitled and numbered cause on behalf of
the 0il Conservation Division of the Energy and Minerals Department

of the State of New Mexico.

s/
ERNEST L. PADILLA

Assistant Attorney General

for the 0il Conservation Division
of the Energy & Minerals Department
P. D. Box 2088

Santa Fe, New Mexico 87501

I hereby certify that on the

day of September, 1980,

a copy of the foregoing pleading
was mailed to opposing counsel of

record.

s/




&
KELLAHIN and KELLAHIN
Attorncys at Law
Jason K(ahin 500 Don Gaspar Avenue
W. Thomas Kellahin Post Office Box 1769

Karen Aubrey Santa Fe, New Mexico 87501

September 29, 1980

Dale B. Dilts, Esq.
6001 Marble, N.E., Suite 4
Albuquerque, New Mexico 87110

Re: Merrion & Bayless vs.

0il Conservation Division and

Brown N

Dear Mr. Dilts:

Enclosed please find two copies of Requests
for Admissions in the above matter.

Sincerely,

[( gt

Karen Aubrey

,/“‘““3

encl.

cc: J. Gregory Merrion
Robert L. Bayless
Ernest L. Padilla
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STATE OF NEW MEXICO “SAQ;XONZXWSKMJ COUNTY OF RIO ARRIBA
H F T

IN THE DISTRICT COURT
J. GREGORY MERRION, and
ROBERT L. BAYLESS, individually
and doing business as MERRION
& BAYLESS, a New Mexico

Partnership,
Petitioners,

-V§=- ’ No. RA-80-390(c)

OIL CONSERVATION DIVISION
OF THE STATE OF NEW MEXICO

Respondent,
-vs—

PAUL BROWN and MARIE BROWN
husband and wife,

Intervenors.

REQUESTS FOR ADMISSIONS
Come Now Petitioners by and through their attorneys
Kellahin & Kellahin and request admission of the facts set out
of the numbered paragraphs below. These requests are to be

answered by Intervenors Paul Brown and Marie Brown within thirty

days of receipt thereof. These requests shall be deemed continuing,

and knowledge of your attorney or any of the agents or employees,
employed by you during the transactions which are the subject
matter of this action shall be deemed to be your knowledge, If,
after filing your original admissions to these requests, you
receive or discover information that would change your original
admission, you should immediately file amended admissions or
denials and have them served on Plaintiff's attorney.

1. Admit or deny that the Intervenors Paul Brown and Marie
Brown are interest owners of acreage in SW/SW/4 Section 27, T24N,
R2W, N.M.P.M., Rio Arriba County, New Mexico.

2. Admit or deny that a certain well iﬁ which Petitioners
are interest owners is located NW/SW/4 of Section 27, T24N, R2W,

N.M.P.M., Rio Arriba County, New Mexico.



3. Admit or deny that pursuant to the Order of the 0il
Conservation Division, Order Number R-6366, Intervenor's interest
in that acreage referred to Request for Admission Number One has been
force-pooled with the interest of Petitioners referred in Request
for Admission Number Two.

4. Admit or deny that the well located on the acreage
referred to in Request for Admission Number Two is not located on

the acreage referred to in Request for Admission Number One.

Kellahin & Kellahin

e

Karen Aubrey
P.0O. Box 1769
Santa Fe, New Mexico 87501
(505) 982-4285

I hereby certify that a true copy of the foregoing was mailed

to opposing counsel of record this 30 of September, 1980.

)Carsa




/§TATE OF NEW MEXICO.
ENERGY anD MINERALS DEPARTN::NT

OlL CONSERVATION DIVISION

RS

September 29, 1980 " POST OFFICE BOX 2088
. STATE LAND OFFICE BUILDING
SANTA FE, NEW MEXICO 87501
(S08) 827-2434

Clerk of the District Court
for Rio Arriba County

Santa Fe County Courthouse

P. 0. Box 2268

Santa Fe, New Mexico 87501

Re: Merrion & Bayless vs.
0il Conservation Division
Rio Arriba County Cause
No. RA-80-390(c)
Dear Madam:
Please file the enclosed Entry of Appearance in
the above-referenced case and return a conformed caopy
to this office.
Thank you.

Sincerely,

(Ms.) DIANE RICHARDSON
Administrative Secretary
Legal Department

dr/

enc.



STATE OF NEW MEXICO COUNTY OF RID ARRIBA

IN THE DISTRICT COURT

J. GREGORY MERRION, and

ROBERT L. BAYLESS, individually
and doing business as MERRION

& BAYLESS, a New Mexico
Partnership,

Petitioners,

vs. No. RA-80-390(c)

OIL CONSERVATION DIVISION
OF THE STATE OF NEW MEXICO,

Respondent,

vS.

[IPAUL BROWN and MARIE BROWN,
husband and wife,

Nt Nl Nl sl i Nt N N it o N S o N N N N N N N S

Intervenors.

ENTRY OF APPEARANCE

. Please take notice that the undersigned hereby enters bhis
appearance in the above entitled and numbered cause on behalf of
the 0il Conservation Division of the Energy and Minerals Department

of the State of New Mexico.

ERNEST L. PADILLA

Assistant Attorney General

for the 0il Conservation Division
of the Energy & Minerals Department
P. 0. Box 2088

Santa Fe, New Mexico 87501

I hereby certify that on the

day of September, 1980,

a copy of the foreqoing pleading
was mailed to opposing counsel of

record.




STATE OF NEW MEXICO COUNTY OF RIO ARRIBA

IN THE DISTRICT COURT

J. GREGORY MERRION, and
ROBERT L. BAYLESS, individually
and doing business as MERRION

& BAYLESS, a New Mexico
Partnership,

Petitioners,

vs. No. RA-80-390(c)

-

OIL CONSERVATION DIVISION
OF THE STATE OF NEW MEXICO,

Respondent,

VS.

PAUL BROWN and MARIE BROWN,
husband and wife,

N N o et N e o Nt N o s o N o S st N S St St e

Intervenors.

ENTRY'GF’APPEARANCE

~ Please take notice that the undersigned hereby enters his
appearance in the above entitled and numbered cause on behalf of
the 0il Conservation Division of the Energy and Minerals Department

pf the State of New Mexico.

- ERNEST L. PADILLA
Assistant Attorney General
for the 0il Conservation Division
of the Energy & Minerals Department
P. 0. Box 2088
Santa Fe, New Mexico 87501

I hereby certify that on the

day of September, 1980,

a copy of the foregoing pleading
was mailed to opposing counsel of

record.




STATE OF NEW MEXICO

IN THE DI
J. GREGORY MERRION, and

& BAYLESS, a New Mexico
Partnership,

vVS.

OIL CONSERVATION DIVISION
OF THE STATE OF NEW MEXICO,

VS.

PAUL BROWN and MARIE BROWN,
husband and wife,

ENTRY

ROBERT L. BAYLESS, individually
and doing business as MERRION

Petitioners,

Respondent,

Intervenors.

COUNTY OF RIO ARRIBA

STRICT COURT

No. RA-80-390(¢c)

N St Nt s et st Nenst St s i Nad S e st S N il st it Nt ot

OF APPEARANCE

of the State of New Mexico.

a copy of the foregoing pl

record.

. Please take notice that the undersigned hereby enters his
appearance in the above entitled and numbered cause on behalf of

the 0il Conservation Division of the Energy and Minerals Department

I hereby certify that on the

day of September, 1980,

was mailed to opposing counsel of

ERNEST L. PADILLA

Assistant Attorney General

for the 0il Conservation Division
of the Energy & Minerals Department
P. 0. Box 2088

Santa Fe, New Mexico 87501

eading




STATE OF NEW MEXICO COUNTY OF RIO ARRIBA

IN THE DISTRICT COURT

J. GREGORY MERRION, and

ROBERT L. BAYLESS, individually
and doing business as MERRION

& BAYLESS, a New Mexico
Partnership,

Petitioners,

OIL CONSERVATION DIVISION
OF THE STATE OF NEW MEXICO,

Respondent,

VS.

PAUL BROWN and MARIE BROWN,
husband and wife,

N N Nt N N Nt st N st it Nl Nt pt? Nvwit Nt e i o st ot oS

Intervenors.

ENTRY OF APPEARANCE

. Please take notice that the undersigned hereby enters his
appearance in the above entitled and numbered cause on behalf of
the 0il Conservation Division of the Energy and Minerals Department

of the State of New Mexico.

ERNEST L. PADILLA

Assistant Attorney General

for the 0il Conservation Division
of the Energy & Minerals Department
P. 0. Box 2088

Santa Fe, New Mexico 87501

I hereby certify that on the

day of September, 1980,

a copy of the foregoing pleading
was mailed to opposing counsel of

record.




STATE OF NEW MEXICO

IN THE DI

[|J. GREGORY MERRION, and

and doing business as MERRI
& BAYLESS, a New Mexico
Partnership,

Peti

VS,

OIL CONSERVATION DIVISION
OF THE STATE OF NEW MEXICO,

vVS.

PAUL BROWN and MARIE BROWN,
husband and wife,

ENTRY

ROBERT L. BAYLESS, individually

Respondent,

Intervenors.

PN

COUNTY OF RIO ARRIBA

STRICT COURT

ON

tioners,

No. RA-80-390(c)

Nt N ot s N N st o s e N N N Sl ok St S N et Nt SN

OF _APPEARANCE

~ Please take notice tha
appearance in the above ent
the 0il Conservation Divisi

of the State of New Mexico.

I hereby certify that on t

day of Septembe

a copy of the foregoing pl

record.

t the undersigned hereby enters his
itled and numbered cause on behalf of

on of the Energy and Minerals Department

was mailed to opposing counsel of

ERNEST L. PADILLA

Assistant Attorney General

for the 0il Conservation Division
of the Energy & Minerals Department
P. 0. Box 2088

Santa Fe, New Mexico 87501

he
r, 1980,

eading

H




STATE OF NEW MEXICO

IN THE DI

J. GREGORY MERRION, and

and doing business as MERRI
& BAYLESS, a New Mexico
Partnership,

vS.

OIL CONSERVATION DIVISION
OF THE STATE OF NEW MEXICO,

VS.

PAUL BROWN and MARIE BROWN,
husband and wife,

ENTRY

ROBERT L. BAYLESS, individually

Petitioners,

Respondent,

Intervenors.

OF APPEARANCE

COUNTY OF RIO ARRIBA

STRICT COURT

ON

No. RA-80-390(c)

Nt St s Nt N N St Nt Nwt o N N Nad i i st St o ot St oS

the 0il Conservation Divisi

of the State of New Mexico.

a copy of the foregoing pl

record.

. Please take notice that the undersigned hereby enters his

appearance in the above entitled and numbered cause on behalf of

on of the Energy and Minerals Department

I hereby certify that on the

day of September, 1980,

was mailed to opposing counsel of

ERNEST L. PADILLA

Assistant Attorney General

for the 0il Conservation Division
of the Energy & Minerals Department
P. 0. Box 2088

Santa Fe, New Mexico £7501

eading




STATE OF NEW MEXICO COUNTY OF RIO ARRIBA
IN THE DISTRICT COURT -

J. GREGORY MERRION, and

ROBERT L. BAYLESS, individually
and doing business as MERRION

& BAYLESS, a New Mexico
Partnership,

Petitioners,

-vs- No. /ZA" go -2%2 (C)

OIL CONSERVATION DIVISION
OF THE STATE OF NEW MEXICO,

Respondent,
-VS.-

PAUL BROWN and MARIE BROWN,
husband and wife,

Intervenors.

ACCEPTANCE OF SERVICE

The undersigned acknowledges receipt of Notice of Appeal
in the above captioned case and accepts service thereof for and

on behalf of the 0il Conservation Division of New Mexico.

E;lEQT L. PADILLA

GENERAL COUNSEL

DATE W L%, /6§/0
i .
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STATE OF NEW MEXICO , COUNTY OF RIO ARRIBA
IN THE DISTRICT COURT

J‘vﬁ‘f,‘
J. GREGORY MERRION, and ORIGINAL PLE/APLN%ﬁ 52 _
ROBERT L. BAYLESS, individually FILED ON__— 77 COUNTY
and doing business as MERRION C OFFICH
& BAYLESS, a New Mexico gy CLERK'S :
Partnership, M\CI COURT

Petitioners

e vo. R A-80-390(c)

OIL CONSERVATION DIVISION
OF THE STATE COF NEW MEXICO,

Respondent,
-.VS_

PAUL BROWN and MARIE BROWN,
husband and wife,

Intervenors.

COUNT I

PETITION FOR A WRIT OF MANDAMUS

COMES NOW J. GREGORY MERRION and ROBERT L. BAYLESS, individually
and as general partners in MERRION & BAYLESS, a New Mexico Partner-
ship, herein called Petitioners, and pursuant to the provisions of‘
Section 44-2-1 through Section 44-2-14, NMSA-1978, petition the
Court for a Writ of Mandamus issued against the New Mexico Oil
Conservation Division compelling said Division to grant a hearing
to the Petitioners and as ground therefore state:

1. Petitioners are residents of the County of San Juan,

State of New Mexico, doing business within the State of New Mexico.

2. Petitioners aré 0il and gas bperators in New Mexico and
are interest owners of a certain well and acreage located in the
SW/4 of Section 27, T24N, R2W, N.M.P.M., Rio Arriba County, New
Mexico.

3. Intervenors, upon information and belief, are residents

of Bernalillo County, New Mexico and are interest owners in the



SW/4 of Section 27, T24N, RZW, N.M.P.M., Rio Arriba County, New
Mexico.

4. The Respondent, 0il Conservation Division of New Mexico
herein called the Division, is a statutory body created and existing
under the provisions of the laws of the State of New Mexico and is’
vested with jurisdiction over all matters relating to the conserva-
tion of oil and gas in the State of New Mexioc, the prevention of
waste, the protection of correlative rights and the enforcement of
the Conservation Act of the State of New Mexico, being Chapter 70,
Artigle 2, New Mexico Statutes Annotated, 1978 Compilation, as
amended.

5. On May 21, 1980, the Division held an Examiner Hearing in
Division Case 6892, pursuant to Section 70-2-17, NMSA-1978, upon
Petitioners' application for a comﬁulsory pooling order for the SW/4
of said Section 27. |

6. On June 5, 1980, the Division entered its Order No. R-6398
in Case 6892, attached hereto as Exhibit "A" and incorporated by
reference.

7. Order No. R-6398 granted Petitioner's application for
compulsory pooling of the SW/4 of said Section 27 but denied that
part of Petitioner's application which sought the statutory maximum
risk factor penalty of 200%.

8. By cover letter dated June 13, 1980, Exhibit ."A-1" attached
hereto and incorporated by reference, the Division mailed a copy of
the Order No. R-6398 to the Petitioners which was received by them
on June 16, 1980.

9. In accordance with Section 70-2-13, NMSA-1978, the Petitioners
are parties adversely affected by Division Order No. R-6398.

10, On June 16, 1980, Petitioner timely mailed a letter to the
Division pursuant to Section 70-2-13, NMSA-1978, requesting a DeNovo
Hearing before the Division, attached as Exhibit "B" and incorporated

by reference.



11. On July 2, 1980, the Intervenor's timely mailed a letter
to the Division also requesting the Division grant a DeNovo Hearing
in Case 6892, a copy of which is attached as Exhibit '"C'" hereto
and incorporated by reference herein.

12, On July 10, 1980, the Petitioners retained an attorney
who filed another timely application for a DeNovo Hearing in Case
6892 with the Division, attached as Exhibit "D" and incorporated
herein.

13. All of the affected varties to Case 6892 timelv filed
applications for a DeNovo Hearine in accordance with Section 70-2-13.
NMSA-1978.

14. By letter dated July 16, 1980, Exhibit "E" attached hereto
and incorporated by reference, the Division denied the respective
parties Applications for DeNovo Hearing.

15. Notwithstanding the timely filing of the various applica-
tions for a DeNovo Hearing, the Division.has refused and continues
to refuse to grant the DeNovo Hearing for Case 6892, contrary to
Section 70-2-13, NMSA-1978.

16. Petitioners lack a plain, speedy and adequate remedy in
the ordinary course of law.

WHEREFORE, Petitioners pray the Court to issue a WRIT OF
MANDAMUS requiring the NEW MEXICO OIL CONSERVATION DIVISION to
grant Petitioners a DeNovo Hearing in Division Case 6892, pursuant

to Section 70-2-13, NMSA-1978, and for all other and proper relief.

COUNT 1I

PETITION FOR REVIEW

COMES NOW J. GREGORY MERRION and ROBERT L. BAYLESS, individually
and as general partnership in MERRION & BAYLESS, a New Mexico
Partnership, herein called Petitioners, and pursuant to the
provisions of Section 70-2-25, New Mexico Statutes Annotated, 1978

Compilation, respectfully petitions the Court for review of the



action of the 0il Conservation Division of New Mexico in Case
6892 on the Division's docket and its Order No. R-6398 entered
therein, and states:

1. Petitioners are residents of the County of San Juan,
State of New Mexico, doing business within the State of New Mexico
and are interest owners in a certain well and lands involved inb
Case 6892 on the Division's docket.

2. That the subject matter of this Petition involves mineral
interest in the South Blanco-Pictured Cliffs Pool underlying the
SW/4 of Section 27, Township 24 North, Range 2 West, N.M.P.M.,

Rio Arriba County, New Mexico.

3. Intervenors, upon information and belief, are residents
of Bernalillo County, New Mexico and are interest owners in the
SW/4 of said Section 27.

4, Pursuant to Section 70-2-25 New Mexico Statutes Annotated
1978 Compilation, this Petition is filed in Rio Arriba County, the
county wherein is located the property affected the Division's
decision.

5. The Respondent; 0il Conservation Division of New Mexico
herein called the Division, is a statutory body created and existing
under the provisions of the laws of the State of New Mexico and
is vested with jurisdiction over all matters relating to the
conservation of oil and gas in the State of New Mexico, the
prevention of waste, the protection of correlative rights, and the
enforcement of the Conservation Act of the State of New Mexico,
being Chapter 70, Article 2, New Mexico Statutes Annotated 1978
Compilation, as amended.

6. On June 5, 1980, the New Mexico 0il Conservation Division
entered its Order No. R-6398, which approved in part Petitioner's
application for Compulsory Pooling of the SW/4 of said Section 27,

but which also denied Petitioner's request for a 200% risk factor.



7. Petitioners have sought a Rehearing pursuant to Section
70-2-13, NMSA-1978, on the grounds that the risk factor awarded
was arbitrary and not supported by the substantial evidence and
that the substantial evidence supported an award of a 200% risk
factor.

8. That all affected parties have timely applied for DeNovo
Hearing on Division Case No. 6892, Order No. R-6398.

9. By letter dated July 16, 1980, the Division denied the
respective parties applications for a DeNovo Hearing.

10. On July 30, 1980, Petitiohers timely filed an Application
for Rehearing which was not acted upon by the Division within ten
days and was, therefore, denied. A copy of the said Application
for Rehearing is attached hereto as Exhibit "F"

11. Petitioners are adversely affected by the Division Order
No. R-6398, are dissatisfied with the Division's disposition of
Case 6892, and hereby appeal therefrom.

12! Petitioners complain of said Order R-6398 and asvgrounds
for asserting the invalidity of said Order, Petitioners. adopt the -
grounds setforth in their Application for Rehearing attached hereto
as Exhibit "F'" and state:

(a) That the Division's Findings are not supported by
substantial evidence and therefore unlawful, invalid and void;

(b)Y That the Division's actions in denying Petitioner's
Application for Rehearing and for a DeNovo Hearing are arbitrary,
capricious and fail to comply with Section 70-2-13, NMSA-1978;

(c¢) That the Division's method of service of Division
Orders upon affected parties is inadequate and had arbitrarily

denied the Petitioner's procedural due process.



WHEREFORE, Petitioners pray that the Court direct the New

Mexico Oil Conservation Division to grant a rehearing as provided

by law and increase the risk factor penalty assessed in this case

to the statutory maximum of 200% and for such other relief as may

be proper in the premises.

KELLAHIN & KELLAH

By:
W.¥ Thomas Kell
P.O. Box 1769
Santa Fe, New Mexico 87501
(505) 982-4285
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ENERGY anD MINERALS DEPAF"\AENT

Ol CONSERVATION DIVISION

BRUCE KING POST OFFICE 80X 2088
GOVERNOR STATE LAND OFFICE BUKDING
» SANTA FE, NEW MEXICO B7501
LARAY KEHOE : (505} 827.2424

June 13, 1980

Re: CASE NO. 6892
Mr, Robert L. Bayless ORDER NO. R-6366
P. O. Box 1541

Farmington, New Mexico 87401

Applicant:

Merrion & Bayless

Dear Sir:

Enclosed herewith are two copies of the above-referenced
Division order recently entered in the subject case.

JOE D. RAMEY
Director

JDR/fd

Copy of order also sent to:

Hobbs OCD X
Artesia OCD X
Aztec OCD X
Otherx

Exhibit A-1



STATE OF NEW MEXICO
ENERGY AND MINEPRALS DEPARTMENT
OIL CONSERVATION DIVISION

IN THE MATTER OF THE HEARING
CALLED BY THE OIL CONSERVATION
DIVISION FOR THE PURPOSE OF
CONSIDERING:

CASE NO, 6892
Ordexr No., R-61366

APPLICATION OF MERRION & BAYLESS
FOR COMPULSORY POOLING, RIO ARRIBA
COUNTY, NEW MEXICO.,

ORDER OF THE DIVISION

BY THE DIVISION:s

This cause came on for hearing at 9 a.m. on May 21, 1980;
at Santa Fe, New Mexico, before Examiner Richard L. Stamets.

NOW, on this 5th day of June, 1980, the Division
Director, having considered the testimony, the record, and the
recommendations of the Examiner, and being fully advised in the
premisges,

FINDS:

(1) That due public notice having been given as required
by law, the Division has jurisdiction of this cause and the
subject matter thereof.

(2) That the applicant, Merrion & Bayless, seeks an order
pooling all mineral interests in the South Blanco-Pictured
Cliffs Pool underlying the SW/4 of Section 27, Township 24
North, Range 2 West, NMPM, Rio Arriba County, New Mexico.

(3) That the applicant has the right to drill and proposes
to drill a well at a standard location thereon.

(4} That there are interest owners in the proposed proration
unit who have not agreed to pool their interests, .
(5) That to avoid the drilling of unnecessary wells, to
protect correlative rights, and to afford te the owner of each
interest in said unit the opportunity to recover or receive
without unnecessary expense his just and fair share of the gas
in said pool, the subject application should be approved by
pooling all mineral interests, whatever they may be, within
said unit. i v




-2-
Case No. 6892
Ordex No., R-6366

(6) That the applicant should be designated the operator
of the subject well and unit.

(7) That any non-consenting working interest owner should
be afforded the opportunity to pay his share of estimated well
costs to the operator in lieu of paying his share of reasonable
well costs out of production.

(8) That any non-consenting working interest owner who
does not pay his share of estimated well costs should have
withheld from production his share of the reasonable well costs
plus an additional 5 percent thereof as a reasonable charge for
the risk involved in the drilling of the well.

(9) That any non-consenting interest owner should be
afforded the opportunity to object te the actual well costs but
that actual well costs should be adopted as the reasonable well
costs in the absence of such objection.

(10) That following determination of reasonable well costs,
any non-consenting working interest owner who has paid his
share of estimated costs should pay to the operator any amount
that reasonable well costs exceed estimated well costs and
should receive from the operator any amount that paid estimated
well costs exceed reasonable well costs.

(Ll) That $150.00 should be fixed as a reasonable charge
for supervision (combined fixed rates); that the operator should
be authorized to withhold from production the proportionate share
of such supervision charge attributable to each non-consenting
working interest, and in addition thereto, the operator should be
authorized to withhold from production the proportionate share of
actual expenditures required for operating the subject well, not
in excess of what are reasonable, attributakle to each non-
consenting working interest.

(12) That all proceeds from production from the subject
well which are not disbursed for any reason should be placed
in escrow to be paid to the true owner thereof upen demand and
proof of ownership. .

I3
(L3) That upon the failure of the operator of said pooled
unit to commence drilling of the well to which said unit is’
dedicated on eor before Sep-ember 15, 1980, the order pooling
sald unit should become null and void and of no effect whatso-
ever.
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IT IS THERFORE ORDERED:

(1) That all mineral interests, whatever they may be,
“4{n the South Blanco-Pictured Cliffs Pool underlying the SW/4
llof Section 27, Township 24 North, Range 2 West, NMPM, Rio
Arriba County, New Mexico, are hereby pooled to form a standard
160-acre gas spacing and proration unit to be dedicated to a
well to be drilled at a standard location therecn.

PROVIDED HOWEVER, that the operator of said unit shall
commence the drilling of sald well on or before the 15th day
of September, 1980, and shall thereafter centinue the drilling
of said well with due diligence to a depth gufficient to test
the Pictured Cliffs formation;

: PROVIDED FURTHER, that in the event said operator does not
commence the drilling of said well on or before the 15th day of
September, 1980, Order (1) of this order shall be null and void
and of no effect whatsoever, unless sald operator obtains a time
extansion from the Division for good cause shown. :

PROVIDED PURTHER, that should said well net be drilled to
completion, or abandonment, within 120 days after commencement
thereof, sald operator shall appear before the Division Director
and show cause why Order (1) of this exder should not be res-
cinded.

{2) That Merrion & Bayless is hereby designated the operatorx
of the subject well and unit.

{(3) That after the effective date of this order and within
90 days prior to commencing said well, the operator shall furnish
the Division and each known working interest owner in the subject
unit an itemized schedule of estimated well costs.

(4) That within 30 days from the date the schedule of
estimated well costs is furnished to him, any non~consenting -
working interest owner shall have the right to pay his share
of estimated well costs to the operator in lieu of paying his
share of reasonable well costs out of production, and that any
|such owner who pays his share of estimated well costs as pro-
vided above shall remain liable for cperating costs but shall
not be liable for risk charges.

(5) That the operator shall furnish the Division and each
known working interest owner an itemized schedule of actual well
costs within 90 days following completion of the well; that if
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no objection to the actual well costas is received by the Divisic
and the Division has not objected within 45 days following recei
of sald schedule, the actual well costs shall be the reasonable
vell costs; provided however, that if there is an objection to
actual well costs within said 45-day peried the Division will
detexrmine reagsonable well costs after public notice amd hearing.

(6) That within 60 days following determinatien of reason-
able well costs, any non-consenting working interest owner who
has paid his share of estimated costs in advance as provided
above shall pay to the operator his proe rata share of the amount
that reasonable well costs exceed estimated well costs and shall
receive from the operator his pre rata share of the amount that
estimated well costs exceed reasonable well costs.

(7) That the operator is hereby authorized to withhold
the following costs and charges from production:

(A) The pro rata share of reasonable well costs
attributable to each non-consenting working
interest owner who has not paid his share of
estimated well costs within 30 days from the
date the schedule of estimated well costs is
furnished to him.

(B) As a charge for the risk involved in the
drilling of the well, 5 percent of the pro
rata share of reasonable well costs attribu-
table to each non~consenting working interest
owner who has not paid his share of estimated
well costs within 30 days from the date the
schedule of estimated well costs is furnished
to him,

(8) That the operator shall distribute saidvcosts and
charges withheld from production to the parties who advanced
the well costs.

(9) That $150.00 per month is hereby fixed as a reasonable
charge for supervision (combined fixed rates); that the operator
is hereby authorized to withhold frex: production the propsrtion-
ate share of such supervision charge attributable to each non-
consenting working interest, and in addition thereto, the
operator is hereby authorized to withhold from production the
proportionate share of actual expenditures required foxr operating
such well, not in excess of what are reasonable, attributable to
each non-consenting worklng interest.
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(10) That any unsevered mineral interest shall be con-
sidered a seven-~eighths (7/8) working interest and a one~-
eighth (1/8) royalty interest for the purpose of allocating
costs and charges under the terms of this order.

(11) That any well costs or charges which are to ba paild
out of production shall be withheld only from the working
| interests share of production, and no costs or charges shall
be withheld from production attributable to royalty interests.

(12) That all proceeds from production from the subject
well which are not disbursed for any reason shall immediately
be placed in escrow in Rio Arriba County, New Mexico, to be
paid to the true owner thereof upon demand and prcof of owner-
ship; that the operator shall notify the Division of the name
and address of sald escrow agent within 30 days from the date
of first deposit with sald escrow agent.

(13) That jurisdiction of this cause is retained for the
entry of such further orders as the Division may deem necessary.

DONE at Santa Fe, New Mexico, on the day and year herein—
above designated

TATE OF NEW MEXICO
OIL CONSERVATION-DIVISION
e

£4/




June 16, 1980

State of New Mexico .
Enerqgy & Minerals Department

0il Conservation Division

P.0O, Box 2088

Santa Fe, N 87501

RE: Order §R-6366
Case 6892

Gentieinen:

We reguest a hearing to amend the risk factor provided in the above
Oréder. We would like to point out that in November, 197¢, under Order
R-6193 a factor of 200% was allowed us. Because of the severe winter

we were unable to timely drill the prescribed well and the Order expired.
We were under notice from the U.5.G.S8., a copy of thelletter being
attached, to drill a well in the SW/4 of Section 27, T24%h, R2W, to
prevent drainage of the USA minerals in the MNW/SW of Section 27. After
we had requestecé the Forced Pooling hearing but prior to the actual
hearing a rotary rig became available and in order to fulfill our
obligation to the U.S.G.S. we drilled the subject well (East Lindrith £5.)
We should point out that no additional geoloylc knowledge was available
to ug subseguent to the original hearing and prior to the drilling of
the subject well, sc it is difficult io rationalize a change in the riskx
fackar. :

Also, the well itself has been drilled and casing cemnented but no
completion work has been done and costs incurred to date are approximately
only one-half of the eventual total costs,

It also should be pointed out that electric log interpretation in this
area 1s not precisely definitive and the risk of a successful completion
after the drilling of the well is very sibstantial,




041 Conservation Division
June 16, 1980
Page 2.

Bacause of the above we reguest an anendment of the above Order to
change the risk factor to 200% as allowed by law. If necessary to
accomplish this we uaquest & hearlng or if required a DeNova@ hearing,
and in any instance at the earliest possible moment, '

Yours truly,

MERRION & BAYLESS

By

ROBERT L. BAYLESS
RLB/eh

Encdosure (1)



0il Conservation Commission
P. 0. Box 2088
Santa Fe, New Mexico 87501

Re: Order of the Division
Case No. 6892
Order No., R-6366

Gentlemen:

Paul Brown and Marie Ann Brown, his wife, hereby
appeal from the captioned order and respectfully request
another hearing de novo relative thereto. As grounds
therefor the Browns show the 0il Conservation Commission
that the gas well involved was completed by Merrion and
Bayless prior to the hearing on May 21, 1980.

Yours_very truly,

(el

Dale B. Dilts
Attorney for the Browns
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KELLAHIN and KELLAHIN

Attorneyr at Law

Jason Kcllahin 500 Don Gaspar Avenuc
H Post Office Box 1769 )
W. Thomas Kellahin .
' Santa Fe, New Mexico 87501 Telephone 982-4285

Area Code 508
July 10, 1980

Kasen Aubrey

Mr. Joe Ramey, Director

New Mexico 0Oil Conservation Division
P. 0. Box 2088
Santa Fe, New Mexico 87501

re: Application of Merrion & Bayless
Case No. 6892, Order No. R-6366

Dear Mr. Ramey:

Merrion and Bayless request a hearing de novo before
the 0il Conservation Commission, particularly as to the
risk factor allowed in Order No. R-6366. ‘

Yours very truly,

Joern Rulled -

Jason Kellahin

cc: J. Gregory Merrion

JK:msf
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BRUCE KING
GOVEANOR

LARRY KEHQE
SEENETAnY

~
STATE OF NEW MEXICO

ENERGY an0o MINERALS DEPARTMENT

OIL CONSERVATION DIVISION

FOST OFFICE DOX 2088
STATE LAND OFFICE BURLDING

. SANTA FE, NEW MEXICO 87501

July 16, 1980 1305} B27.2434

Kellahin & Kellahin
Attorneys at Law

Post Office Box 1769

Santa Fe, New Mexico 87501 .

Dale B. Dilts

Attorney at Law

4 Marble Plaza Center

6001 Marble N.E.

Albuquerqgue, New Mexico 87110

" Re: Case No. 6892
Order No. R-6366
Applications for
De Novo Hearing

Gentlemen:

Paul and Marie Brown and Merrion and Bayless, through
their attorneys, have requested de novo hearings in the
above-referenced case. After examining both applications
it appears that neither of the applications for de novo
hearings was timely filed. ——

The order for which de novo hearings are requested was
entered on June 5, 1980. ~The application for de novo hearing
should have been filed with the Commission no Yater than July
7, 1980, within 30 days after issuance of the order. The
Brown application was received by the Commission on July 8,
1930, one day late. The Merrion and Bayless application was
received on July 10. :

Accordingly, both applications for de noveo hearings
before the 0il Conservation Commission are hereby denied.

STATE OF NEW MEXICO
/TOIL CONSERYATT?? COMMISSION

! -
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STATE OF NEW MEXICO F\ECEHVED‘ﬁ
ENERGY & MINERALS DEPARTMENT | AN O |
| Jutsomen J
OIL CONSERVATION DIVISION R
OiL CONSTRVATION DIVISION
SANTA FE

IN THE MATTER OF THE HEARING
CALLED BY THE OIL CONSERVATION
DIVISION OF NEW MEXICO FOR THE
PURPOSE OF CONSIDERING:

Case No. 6892
Order No. R-6398

APPLICATION OF MERRION & BAYILESS

FOR COMPULSCRY POOLING, RIO ARRIBA
COUNTY, NEW MEXICO

APPLICATION FCR REHEARING

COMES NOW MERRION & BAYLESS, by their attorneys KELLAHIN & KELIAHIN,
and pursuant to the Provision of Section 70-2-25 New Mexico Statutes
Annotated, 1978, and apply to the 0il Conservation Division of New Mexico
for Rehearing of the above captioned Case No. 6892 and Order No. R-6366
issued pursuant thereto and in suﬁport thereof state:

STATEMENT OF FACTS:

1. The applicant, Merrion & Bayless, received New Mexico Oil
Conservation Division Order No. R-6366 on June 16, 1980 under the Division
cover letter dated June 13, 1980. Said order, attached as Exhibit "A', was
entered on June 5, 1980 and adversely affects Merrion & Bayless, a party herein.

2. That on June 16, 1980, Merrion & Bayless wrote a letter to the Oil ;
Conservation Division deposited in the U.S. Mails on June 16, 1980,-postage jf
paid, attached hereto as Exhibit '"B', requesting another hearing on this matﬁer
to;Eave the risk factor penalty increased to 2007%.

3. That the risk factor entered herein is arbitrary and not supported
by substantial evidence.

4. That the substantial evidence in this case supports the awarding
of a 200% risk factor.

S. That on July 2, 1980, Paul and Marie Brown, an interested and affected

party to this case, through their attornmey, mailed a letter requesting a De



Novo Hearing in this matter, said letter mailed to the 0il Conservation
Division, deposited in the U.S. Mails on July 2, 1930, postage paid; and
attached hereto as Exhibit "C".

6. That on July 10, 1980, Merrion & Bayless, through their attorneys
filed another application for a De Novo Hearing which was received by the
New Mexico Oil Conservation Division on July 10, 1980, a copy of which is
attached hereto as Exhibit 'D'".

7. That all the affected parties have timely applied for a De Novo
Hearing.

8. That on July 16, 1980, the New Mexico Qil Conservation Division
sent to the attorneys for the respective parties a letter denying the applications
for a De Novo Hearing for both parties, a copy of which is attached hereto as
Exhibit “E". |
GROUNDS FOR REHEARING

1. Section 70-2-13 NMSA-1978 provides in part that:
“When any matter or proceedings is referred to
an examiner and a decision is rendered thereon,
any party adversely affected shall have the
right to have said matter heard De Novo before
the Cormission upon application filed with the
division within thirty days from the time any
such decision is rendered."

2. Although the subject order was entered on Thursday June 5, 1980,
it was not mailed to the affected parties until Friday, June 13, 1980.

3. That the failure of the Division to timely mail copies of the
order to the affected parties on the same date as the date of the order
substantially reduces the time for the affected party to then file an
application for a Hearing De Novo.

4.  That such action by the Division has prejudiced the rights of
Merrion & Bayless in this case and has arbitrarily denied them procedural
due process.

5. That the thirty day period for filing an application for a De Novo

Hearing in this case should be from the date of the receipt of the order by

the affected parties and not the date of the order itself.



6. That the mailing of an order by the Division to the affected parties
fails to provide a reliable method of timely informing the affected parties
of that decision.

7. That the letter mailed by Merrion & Bayless on June 16, 1980,
(Exhibit B), constitutes timely filing of an application for De Novo Hearing.
8. That the application filed by Kellahin & Keliahin as attorneys
for Merrion & Bayless on July 10, 1980, constitutes timely filing of an

application for De Novo Hearing. |

g, That the application mailed by Dale B. Dilts as attorney for Paul
and Marie Brown, on July 2, 1980, constitutes timely filing of an application
for De Novo Hearing.

10. That the Division's letter of July 16, 1980, constitutes a decision
of the Division under Section 20-2-25 NMSA-1978 and that this Application for
Rehearing has been timely filed.

11. That Rule 6 (a) and 6 (e) of’the New Mexico Rules of Civil
Procedure should be applied to this case thereby enlarging the thirty day
period for filings herein.

12. That the Division should be required to adopt, establish, use and
apply in this case and all other cases a method of service of Division orders '
to insure actual timely notice to the affected parties.

13. That the Division's actions in this case are arbitrary, capricious,
not supported by substantial evidence and are therefore uniawful, unvalid and
void. ' ;f

WHEREFORE, applicant prays.that the Division grant a rehearing in the /
above captioned cause and that after rehearing as provided by law, the
Division increase the risk factor penalty accessed in this case to the

statutory maximum of 200%.

Respectfully submitted,

Santa Fe, New Mexico 87501



I certify that a true and correct copy of the foregoing

were mailed to Dale B. Dilts, attorney for Paul and Marie Brown,

this £.9 day of July, 1980. ,.




