
IN THE SUPREME COURT OF THE STATE OF NEW MEXICO 
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Monday 
J u l y 15, 1974 

9:00 A.M. 

HO. 9901 
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vs. 
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Defender 

Bruce L. Herr, A p p e l l a t e Defender 
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I n t e r v e n o r - A p p e l l e e 
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Harold L. Hensley, J r . 
Clarence E. Hinkle 
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H e i d e l , Samberson, G a . l l i n i & Williams 
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Appellees 
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RUTT3R N WILBANKS vs. OIL CONSERVATION COMMITION 
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Robert A - Spear (Rutter & Wilbanks) 

Other Counsel of Record: 

Clarence Hinkl e (Black River Corporation) 

Compulsory Pooling and 
Creation of Non-Standard 
P r o r a t i o n U n i t 



STATE OF NEW MEXICO COUNTY OF EDDY 

IN THE DISTRICT COURT 

RUTTER & WILBANKS CORPORATION, 
a Texas Corporation, 

P e t i t i o n e r , 

vs. No. 28477 
28478 

OIL CONSERVATION COMMISSION 
OF THE STATE OF NEW MEXICO, 

Respondent, 

BLACK RIVER CORPORATION, 

Intervenor, 

(Consolidated) 

ORDER SETTLING BILL OF EXCEPTIONS 

THIS MATTER coming regularly before the Court on Petitioner's 

a p p l i c a t i o n and waiver of notice of the attorneys for the res­

pective p a r t i e s , and the Court having examined the reporter's 

t r a n s c r i p t and supplemental t r a n s c r i p t of the proceedings on 

the t r i a l of said cause, as duly f i l e d i n the o f f i c e of the Clerk 

of the Court, finds that the same are a true and accurate record 

of a l l proceedings had upon the t r i a l of the subject cause, 

including a l l of the record c e r t i f i e d to t h i s court by the 

Oi l Conservation Commission of New Mexico, objections, motions, 

ru l i n g s of the Court, exceptions and the o r i g i n a l e x hibits offered 

before the O i l Conservation Commission of New Mexico and c e r t i ­

f i e d to t h i s court on Petitioner's p e t i t i o n f o r review, and that 

the same should be signed sealed and s e t t l e d as the B i l l of 

Exceptions herein. 



WHEREFORE, i t i s ORDERED that the t r a n s c r i p t c e r t i f i e d 

by the Court Reporter and the Clerk of the D i s t r i c t Court and 

f i l e d i n the o f f i c e of the clerk of t h i s Court be, and the 

same i s hereby, signed, sealed and s e t t l e d as the B i l l of 

Exceptions herein. 

DISTRICT JUDGE 

Approved as to form: 

ATTORNEY FOR PETITIONER 

ATTORNEY FOR INTERVENOR 
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STATE OP NEW MEXICO COUNTY OF EDDY 

IN THE DISTRICT COURT 

RUTTER & WILBANKS CORPORATION 
a Texas Corporation, 

P e t i t i o n e r , 

vs. No. 28477 
28478 

(Consolidated) 

OIL CONSERVATION COMMISSION 
OF THE STATE OF NEW MEXICO, 

Respondent, 

and 

BLACK RIVER CORPORATION, 

Intervenor . 

WAIVER OF NOTICE 

COMES NOW the attorney f o r the Respondent i n the above 

e n t i t l e d cause, and waives notice of the time and place of the 

s e t t l i n g of the B i l l of Exceptions herein, and does hereby 

consent that without any fu r t h e r notice the Honorable D. D. 

Archer may sign and s e t t l e \said B i l l of Exceptions le \said b i l l oi Exceptions. 

l O o ^ 
WILLIAM P. CARR, S^ciaT-**eistant 
Attorney General 

ATTORNEY FOR RESPONDENT OIL CONSERVATION 
COMMISSION OF NEW MEXICO 



IN THE SUPREME COURT OF THE STATE OF NEW MEXICO 

RUTTER & WILBANKS CORPORATION, 
a Texas Corporation, 

P e t i t i o n e r , 

vs. No. 

OIL CONSERVATION COMMISSION OF 
THE STATE OF NEW MEXICO, 

Respondent, 

and 

BLACK RIVER CORPORATION, 

Intervenor. 

STIPULATION 

WHEREAS, Peti t i o n e r has heretofore f i l e d i t s notice 

of appeal from the judgment entered i n Causes Nos. 28477 and 

28478 (Consolidated), on the docket of the D i s t r i c t Court 

for the F i f t h J u d i c i a l D i s t r i c t s i t t i n g i n and f o r Eddy 

County, New Mexico, and 

WHEREAS, the said causes were separate appeals taken from 

orders of the O i l Conservation Commission of New Mexico, 

entered a f t e r hearing on a consolidated record, and 

WHEREAS, said causes were consolidated f o r t r i a l i n the 

D i s t r i c t Court, heard on a common record, and a consolidated 

judgment entered therein, and 



WHEREAS, said causes present i d e n t i c a l questions for 

review i n the Supreme Court, and 

WHEREAS, i n preparation of the record on appeal i n said 

causes, the Clerk of the D i s t r i c t Court has c e r t i f i e d to 

the Supreme Court a separate packet of e x h i b i t s , being the 

o r i g i n a l exhibits c e r t i f i e d to the D i s t r i c t Court by the O i l 

Conservation Commission as a part of the record of the hearings 

before the O i l Conservation Commission and considered as such 

by the D i s t r i c t Court, 

NOW, THEREFORE, the undersigned attorneys of record for 

the respective parties hereto hereby s t i p u l a t e and agree that 

subject t o approval of the Supreme Court said cases on appeal 

may be consolidated f o r a l l purposes, and that said appeals 

by p e t i t i o n e r may be heard and determined upon a single trans­

c r i p t and record, and 

IT IS FURTHER st i p u l a t e d and agreed that upon approval 

of the Supreme Court of New Mexico, the o r i g i n a l s only of the 

exhibits c e r t i f i e d by the Clerk of the D i s t r i c t Court may be 

received f o r a l l purposes i n t h i s appeal. 

JASON W. KELLAHIN 
Kellahin & Fox 
P. 0. Box 1769 
Santa Fe, New Mexico 87501 

WILLIAM F. C A R R ^ 
Special Assistant AttorneyGeneral 

Attorney f o r Respondent 

CLARENCE H. HINKLE 
Hinkle, Bondurant, Cox & Eaton 
P. 0. Box 10 
Roswell, New Mexico 88201 

Attorney f o r Intervenor 
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IN THE SUPREME COURT OF THE STATE OF NEW MEXICO 

RUTTER & WILBANKS CORPORATION, 
a Texas Corporation, 

P e t i t i o n e r , 

vs . No. 

OIL CONSERVATION COMMISSION 
OF THE STATE OF NEW MEXICO, 

Respondent, 

and 

BLACK RIVER CORPORATION, 

I n t e r v e n o r . 

O R D E R 

THIS MATTER coining on regularly to be heard on the 

s t i p u l a t i o n of the parties f o r consolidation of the appeals and 

preparation and acceptance of the record herein, and i t appear­

ing t o the Court: 

1. That the above styled cause was f i l e d i n the D i s t r i c t 

Court f o r the F i f t h J u d i c i a l D i s t r i c t S i t t i n g i n and for 

Eddy County, New Mexico as two causes, being Causes Nos. 

28477 and 28478 (Consolidated), on the docket of said court. 

2. That said causes were separate appeals taken from orders 

of the O i l Conservation Commission of New Mexico, entered a f t e r 

hearing on a consolidated record before the Commission. 

3. That said causes were consolidated f o r t r i a l by the 

D i s t r i c t Court under the s t y l e and designation of "Rutter & 

Wilbanks Corporation, P e t i t i o n e r , vs. O i l Conservation Commission 



of New Mexico, Respondent, No. 28477, No. 28478 (Consolidated)", 

were heard on a consolidated record, and a consolidated judg­

ment was entered therein. 

4. I t f u r t h e r appearing that the parties hereto 

have s t i p u l a t e d that the o r i g i n a l e x h i b i t s offered i n the 

hearing before the O i l Conservation Commission and c e r t i f i e d 

to the D i s t r i c t Court by said Commission be considered as i f 

the same had been included i n the t r a n s c r i p t , b i l l of exceptions 

and record as prepared and c e r t i f i e d by the Clerk of the Court 

In t h i s appeal. 

And the Court being f u l l y advised I n the premises and 

good Cause appearing therefor. 

I t i s , therefore, ORDERED, that the action of the D i s t r i c t 

Court of the F i f t h J u d i c i a l D i s t r i c t i n and for Eddy County, 

New Mexico, consolidating Causes Nos. 28477 and 28478 on the 

docket of that court for a l l purposes be, and the same hereby 

i s r a t i f i e d and confirmed, and said causes be, and they hereby 

are consolidated f o r a l l purposes i n t h i s Court. 

I t i s FURTHER ORDERED, that the o r i g i n a l only of the 

exhibits offered i n the hearing before the O i l Conservation 

Commission of New Mexico, and c e r t i f i e d to the D i s t r i c t Court 

for review i n t h i s cause be and the same are hereby received 

i n t h i s Court f o r a l l intents and purposes as i f the same had 

been included i n the t r a n s c r i p t and b i l l of exceptions c e r t i f i e d 

to the Court by the aforesaid D i s t r i c t Court i n i t s t r a n s c r i p t 

and b i l l of exceptions . 

CHIEF JUSTICE 



STATE OF NEW MEXICO COUNTY OF EDDY 

IN THE DISTRICT COURT 

RUTTER & WILBANKS CORPORATION, 
a Texas Corporation, 

P e t i t i o n e r , 

-vs-

OIL CONSERVATION COMMISSION OF 
THE STATE OF NEW MEXICO, 

Respondent, 

and 

BLACK RIVER CORPORATION, 

? r

 k, - Intervenor. 

PETITIONER'S TRIAL BRIEF 

Statement of the Case 

Cases No.. 28477 and 28478 are statutory appeals from 

orders of the New Mexico O i l Conservation Commission approving 

two non-standard gas proration units i n the Washington Ranch-

Morrow Gas Pool, Eddy County, New Mexico, and pooling a l l of 

the mineral i n t e r e s t s i n the Washington Ranch-Morrow Gas Pool 

underlying the non-standard u n i t s . The cases were brought 

before the Commission on the application of Black River Cor­

poration, and were opposed, both as to the creation of the 

non-standard units and the compulsory pooling by Pe t i t i o n e r 

as an owner of overriding royalty i n t e r e s t s , and three other 

overriding r o y a l t y i n t e r e s t owners (Tr, Case No. 4763s p. 25). 

Since the lands and units involved are adjacent to each 

other, l y i n g In the same section, and subs t a n t i a l l y the same 

questions of law and fact are involved, and the same parties 

are Involved Insofar as t h i s proceeding i s concerned, the cases 

may be properly consolidated for purposes of hearing. 

No. 28477 
No. 28478 
(Consolidated) 



These proceedings f o r j u d i c i a l review are brought under 

the provisions of Section 65-3-22 ( b ) , New Mexico Statutes 

Annotated, 1953 Compilation, as amended. 

The actions of the Commission involved here are two orders 

entered on the app l i ca t i on of Black River Corporation a f t e r 

a hearing before one of the Commission's examiners, wherein 

Black River sought, and obtained, the approval o f two non­

standard gas p ro ra t ion uni t s cons i s t ing o f the East h a l f , and the 

West h a l f of Section 3, Township 26 South, Range 24 East, 

N.M.P.M., Eddy County, New Mexico. Section 3 i s considerably 

over-sized, containing some 816.42 acres according t o the 

governmental survey. (Black River Exh ib i t No. 5, Consolidated 

Hearing November 2 1 , 1972, Cases 4763, 4764, 4765). 

Order No. R-4353, entered I n Case No. 4763 on the Commis­

s ion ' s docket, pooled the en t i r e east h a l f o f Section 3 to form 

a 409.22-acre , non-standard gas u n i t to be dedicated to Black 

R i v e r ' s ' C i t i e s "3" Federal Well No. 2, f o r production from 

the Washington Ranch-Morrow Gas Pool. 

Order No. R-4354, was entered i n two cases, which were 

consolidated because two applicants were seeking to be designated 

as operator of the same u n i t . As a r e s u l t o f these cases, No. 

4764 and 4765 on the Commission's docket, the Commission 

pooled the west h a l f o f Section 3 to form another non-standard 

gas p ro ra t ion u n i t o f 407.20 acres, to be dedicated to Black 

River ' s C i t i es "3" Federal Well No. 1, also f o r product ion from 

the Washington Ranch-Morrow Gas Pool. 

Pe t i t i one r f i l e d a t imely app l i ca t ion f o r a hearing de novo 

as provided by Section 65-3-11.1 , N.M.S.A., 1953 Comp. A f t e r 

a hearing de novo, i n which the cases were consol idated, the 
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Commission entered i t s Order No. R-4353-A r e a f f i r m i n g i t s 

order No. R-4353, and entered i t s order R-4 354-A r e a f f i r m i n g 

i t s Order No. R-4354. 

Pe t i t i one r f i l e d a t imely app l i c a t i on f o r rehearing i n 

both cases, as provided by Sec. 65-3-22 ( a ) , N.M.S.A., 1953 

Comp. The appl icat ions f o r rehearing being denied by the 

Commission's f a i l u r e to act upon them w i t h i n ten days a f t e r 

f i l i n g , these appeals to the D i s t r i c t Court f o r j u d i c i a l 

review were f i l e d . 

P e t i t i o n e r ' s Grounds f o r R e l i e f 

Pe t i t i one r asserts that the Commission's orders, r e a f f i r m e d 

on hearing de novo, are u n l a w f u l , unreasonable, a r b i t r a r y and 

void f o r a number of reasons, a l l of which are f u l l y s tated i n 

p e t i t i o n e r ' s app l i ca t ion f o r rehearing f i l e d w i t h the Commission, 

and i n the p e t i t i o n f o r review f i l e d wi th the Court . That a l l o f 

these contentions are not argued f u l l y i n the b r i e f or asserted 

i n o r a l argument before the Court should not be taken as a waiver 

of these contentions. 

P e t i t i o n e r ' s at tack on these orders i s t h r e e f o l d : 

1. "The Commission has not complied w i t h the New Mexico 

Statutes and i t s own rules and regulat ions i n c rea t ing the 

disputed non-standard p ro ra t ion u n i t s . 

2. The Commission has not complied w i t h New Mexico 

s ta tutes i n enter ing an order of compulsory pool ing as to the 

two u n i t s . 

3. The orders are a r b i t r a r y and capricious i n that they 

do not protec t the c o r r e l a t i v e r i g h t s o f p e t i t i o n e r and other 

owners of in te res t s i n the u n i t ; as required by law they deprive 

p e t i t i o n e r of his property without due process of law contrary 

to the provisions of the Const i tut ions of the United States of 
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America and the State of New Mexico, and they are not sup­

ported by substantial evidence. 

Statutory Provisions Regarding Proration Units 

The Commission has not complied with New Mexico statutes 

governing the creation of proration u n i t s , nor has i t followed 

I t s own rules and regulations i n entering the disputed orders. 

P e t i t i o n e r asserts, i n i t s application for rehearing, 

numerous grounds to show the i n v a l i d i t y of the Commission's 

orders i n these two cases, including the grounds j u s t stated. 

Matters stated i n the application f o r rehearing are the subject 

of t h i s review by the Court. Sec. 65-3-22 ( b ) , N.M.S.A., 1953 

Comp., Pubco Petroleum Corp. v. O i l Conservation Commission, 

75 N.M. 36, 399 P.2d 932. 

The Commission i s a creature of st a t u t e , expressly defined, 

l i m i t e d and empowered by the laws creating i t . Continental O i l 

Company vs. O i l Conservation Commission, 70 N.M. 310, 373 P.2d 

;•' 809'. • ! '.' • \ 

I n these cases the Commission has purported to enter orders 

crea t ing "non-standard" p ro ra t ion u n i t s . I t should be pointed 

out i n the f i r s t place the Commission has never prorated gas 

production from the Washington Ranch-Morrow Gas Pool , and the 

j >i^ J , y~ term "prora t ion u n i t " i s at leas t misleading. The uni ts should 

Xr- £ < more properly have been ca l led "spacing u n i t s , " 

,> , . JOTS ... 

> i (• ^ , '' ^ i i i's; The au tho r i t y o f the Commission to create p ro ra t ion 
1 f. :'-

... , -;units i s found i n Sec. 65-3-1**, N.M.S.A., 1953 Comp. which provides 

"(b) The Commission may establish a proration 
u n i t f o r each pool, such being the area that 
can be e f f i c i e n t l y ; and economically drained and 
devoloped by one (1) w e l l , and i n so doing the 
Commission s h a l l consider the economic loss caused 
by the d r i l l i n g of unnecessary w e l l s , the protec­
t i o n of c o r r e l a t i v e r i g h t s , including those of r o y a l t y 



owners, the prevention of waste, the avo id­
ance of the augmentation of r i sks a r i s i n g 
from the d r i l l i n g of an excessive number o f 
w e l l s , and the prevention of reduced recovery 
which might r e su l t from the d r i l l i n g o f too 
few w e l l s . " (Emphasis added) 

The Commission has never entered any order c rea t ing 

p ro ra t ion uni ts f o r the Washington Ranch-Morrow Gas Pool 

pursuant to t h i s s t a tu to ry prov is ions , which i s i t s sole 

au tho r i ty f o r the crea t ion of such u n i t s . Instead i t has, 

by the adoption of an emendment to I t s Rule 10 4, B, I (a) 

and Rule 104 C, I I (a) established a d r i l l i n g t r a c t o f 320 

acres f o r a l l wel ls projec ted t o a geological formation of• 

Pennsylvanian age or o lder . 

This I s not the equivalent of adoption of a p ro ra t i on 

u n i t f o r a pool pursuant to the provisions o f Sec. 65-3-14 

quoted above. 

At best the Commission has done nothing more than adopt 

a spacing ru le r e q u i r i n g that 320 acres be ava i lab le before 

a w e l l can be d r i l l e d t o format ion of Pennsylvanian age or 

o lder . Presumably t h i s was done pursuant to the provis ions o f 

Sec. 6 5 - 3 - H (10) , N.M.S.A. , 1953 Comp. 

Thus i n the absence of p r o r a t i o n i n g , and having never 

created a standard p ro ra t i on u n i t pursuant t o s t a tu to ry 

a u t h o r i t y , i t i s d i f f i c u l t to see how the Commission has found 

au thor i ty to create two non-standard p ro ra t ion u n i t s , both 

nearly one- th i rd larger than the standard spacing un i t ca l l ed 

f o r by i t s Rule 104, which i s the only ru le we have been able 

to f i n d covering the s i t u a t i o n . 

Assuming the Commission has I n f a c t established some 

so r t of u n i t to which i t can grant &n exception, we f i n d no 
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au thor i ty i n the statutes f o r the grant ing of exceptions to the 

Commission's rules and regula t ions . Admittedly some exceptions 

are essen t ia l to adjust u n i t boundaries t o governmental surveys, 

s i tua t ions created by p r i o r d r i l l i n g and dedicat ion of acreage to 

w e l l s , and other contingencies. I n the absence of a standard 

l a i d down by the l e g i s l a t u r e to govern the Commission's exercise 

of I t s d i s c r e t i o n , the courts w i l l i n f e r that the standard o f 

reasonableness i s t o be appl ied . l 'Am. Jur .2d , Adminis t ra t ive 

Law | 116. 

The Commission has, by I t s r u l e s , adopted no standard 

that would f i t t h i s s i t u a t i o n . The only r u l e pe r t inen t i s 

i t s Rule 104 D I I , which provides that the sec re ta ry -d i rec to r 

of the Commission may approve a non-standard u n i t where the 

unorthodox size or shape of the u n i t Is necessitated by a 

v a r i a t i o n I n the l ega l subdivis ion of the Public Land Surveys. 

Apparently the Commission d i d not f e e l t h i s p rov i s ion was 

appl icable since i t set the case f o r hearing on the assumption 

i t could only make change i n the uni ts a f t e r hear ing. 

So, we are confronted w i t h the question o f whether the 

Commission's ac t ion i n approving the uni ts i s reasonable. 

I n a pool presumably spaced i n 320-acre u n i t s , the Commission 

has approved two uni ts of 409.22 acres, and 407.20 acres, 

r e spec t ive ly . That amounts t o an excess of 89.22 acres i n one 

instance and 87.20 acres i n the other , or an Increase i n acreage 

dedicat ion of between 27 and 28 per cent. Other wel ls i n the 

pool are located on and producing from 320-acre u n i t s . 

The uni t s under considerat ion here are composed of divided 

i n t e r e s t s , which are not common throughout the u n i t s , (Tr . Case 

4763, July 12, 1972, pp. 14, 23, 25) . They are located i n a 
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pool the production from which i s not prorated so there 

i s no p o s s i b i l i t y to adjust allowables to the i n d i v i d u a l 

wel ls to adjust f o r the discrepancy i n the acreage a l l o t t e d 

here (Tr . Cases 4763, 4764, 4765, Nov. 2 1 , 1973, p . 22) . 

The wel ls located on the uni ts w i l l thus be permit ted to 

produce at capacity, as w i l l a l l the other wells located i n 

the poo l , regardless of how much acreage i s a t t r i b u t e d to them. 

The Commission has taken no steps to protect the c o r r e l a t i v e 

r i g h t s of the owners of the mineral in te res t s under lying 

these t r a c t s . Production from the smaller , 320-acre u n i t s , 

has not been c u r t a i l e d by the Commission. The Commission 

cannot, i n the absence of p r o r a t i o n i n g , grant any increase 

t o the wel l s on these larger u n i t s . They are already permit ted 

to produce a l l o f the gas they are capable of producing. 

Corre la t ive Rights 

As we have shown, the Commission i s required to p ro t ec t 

the c o r r e l a t i v e r i g h t s of owners, i nc lud ing those o f r o y a l t y 

owners, by the provisions of Section 65-3-14, N.M.S.A. , ( b ) , 

1953 Comp. 

The Commission Is f u r t h e r enjoined to pro tec t c o r r e l a t i v e 

r i g h t s by the provis ions of Section 65-3-10, N.M.S.A. , 1953 Comp. 

which provided: 

"The Commission i s hereby empowered, and i t 
I s i t s duty, to prevent the waste p r o h i b i t e d 
by t h i s act and to protect co r r e l a t i ve r i g h t s , 
as i n t h i s act provided. To that end, the 
Commission i s empowered to make and enforce 
r u l e s , regulat ions and orders, and to do 
whatever may be reasonably necessary to carry 
out the purposes of th i s ac t , whether or not 
ind ica ted or s p e c i f i e d i n any sect ion whereof." 

Fur ther , Section 65-3-14 ( a ) , N.M.S.A., 1953 Comp., provides 
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"(a) The r u l e s , r e g u l a t i o n s or orders o f the 
commission s h a l l , so f a r as i t l s p r a c t i c a b l e to 
do so , a f f o r d to the owner o f each p rope r ty i n a 
p o o l the o p p o r t u n i t y t o produce h i s j u s t and e q u i t ­
able share o f the o i l or gas, or b o t h , i n the p o o l , 
b e i n g an amount, so f a r as can be p r a c t i c a l l y d e t e r ­
mined, and so f a r as can be p r a c t i c a b l y ob t a ined 
w i t h o u t waste , s u b s t a n t i a l l y i n p r o p o r t i o n t h a t the 
q u a n t i t y o f the recoverable o i l or gas, o r b o t h , 
i n the p o o l , and f o r t h i s purpose t o use h i s j u s t 
and e q u i t a b l e share o f the r e s e r v o i r ene rgy . " 
(Emphasis added) 

This s e c t i o n paraphrases the d e f i n i t i o n o f c o r r e l a t i v e 

r i g h t s found i n Sec t i on 65-3-29 , N . M . S . A . , 1953 Comp.: 

" H . ' C o r r e l a t i v e r i g h t s ' means the o p p o r t u n i t y 
a f f o r d e d , so f a r as i t i s p r a c t i c a b l e t o do so , t o 
the owner o f each p rope r ty i n a p o o l t o produce 
w i t h o u t waste h i s j u s t and e q u i t a b l e share o f the o i l 
o r gas, or b o t h , i n the p o o l , be ing an amount, so f a r 
as can be p r a c t i c a b l y de termined, and so f a r as can 
be p r a c t i c a b l y ob ta ined w i t h o u t waste, s u b s t a n t i a l l y 
i n the p r o p o r t i o n t h a t the q u a n t i t y o f r ecove rab l e o i l 
o r gas, o r b o t h , under such p rope r ty bears t o t h e t o t a l 
r ecoverab le o i l or gas, o r b o t h , I n the' p o o l , and f o r 
such purpose to use h i s j u s t and e q u i t a b l e share o f 
the r e s e r v o i r energy ." (Emphasis added) 

The c o r r e l a t i v e r i g h t s o f r o y a l t y owners must be cons idered 

a long w i t h those o f o the r i n t e r e s t owners. Sec. 65-4-14 ( b ) , 

supra . Compare Sims v . Mechem„ 72 N.M. 186, 382 P.2d 183. 

The duty o f the Commission t o p r o t e c t c o r r e l a t i v e r i g h t s I s 

coupled w i t h the duty t o prevent waste . I n C o n t i n e n t a l O i l 

Company v . O i l Conservat ion Commission, supra , the c o u r t 

p o i n t e d out ( p . 318) : 

"The O i l Conservat ion Commission i s a c r ea tu re 
s t a t u t e , express ly d e f i n e d , l i m i t e d and empowered 
by the laws c r e a t i n g i t . The commission has j u r i s ­
d i c t i o n over matters r e l a t e d t o the c o n s e r v a t i o n 
o f o i l and gas i n New Mexico, bu t the bas is o f I t s 
powers i s founded on the duty t o p revent waste and 
t o p r o t e c t c o r r e l a t i v e r i g h t s . See, | 65 -3-10 , supra . 
A c t u a l l y , the p r e v e n t i o n o f waste i s the paramount 
power, inasmuch as t h i s t e rm i s an I n t e g r a l p a r t o f 
the d e f i n i t i o n o f c o r r e l a t i v e r i g h t s . " 

I n an e f f o r t t o comply w i t h t h i s d u t y , the commission has 

made f i n d i n g s i n each o f the orders t o toe e f f e c t t h a t c o r r e l a t i v e 
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r i g h t s w i l l be p r o t e c t e d . I n i t s f i n d i n g No. 10 i n each 

o f the orders the commission made a f i n d i n g t o the e f f e c t : 

: "# * * t o p r o t e c t c o r r e l a t i v e r i g h t s , and 
./ . . t o a f f o r d the owner o f each i n t e r e s t i n 

s a i d non-s tandard u n i t the o p p o r t u n i t y 
t o recover and r e c e i v e , w i t h o u t unnecessary 

:expense h i s j u s t and f a i r share o f the gas 
i n s a i d p o o l , a l l m i n e r a l I n t e r e s t * * * 
should be pooled to form a 409.22 (407.20) 
acre non-s tandard gas p r o r a t i o n u n i t . * * 

We submit t h a t the r eco rd i n these cases i s w h o l l y 

devo id o f any evidence t o suppor t such a f i n d i n g . I f we 

assume t h i s p o o l i s spaced on 320-acre p r o r a t i o n u n i t s , 

such u n i t s cou ld have been crea ted only on a f i n d i n g t h a t 

u n i t s o f t h a t s i z e would p r o t e c t c o r r e l a t i v e r i g h t s i n the 

Washington Ranch-Morrow Gas Poo l . Sec. 65-3-14 ( b ) , supra . 

There i s no f i n d i n g i n the commission's o rder t h a t c o r r e l a t i v e 

r i g h t s were no t b e i n g p r o t e c t e d by the 320-acre spac ing i n e x i s t ­

i n g I n the p o o l , and there i s no order changing the spac ing 

i n the p o o l as a who le . 

As we have shown the p o o l i s no t p r o r a t e d , and the f i n d i n g 

o f the Commission t o the e f f e c t t h a t f o r m a t i o n o f the non­

s tandard p r o r a t i o n u n i t s would p r o t e c t c o r r e l a t i v e r i g h t s was 

d i r e c t l y counter t o t h e tes t imony o f Mr. Aycock, expe r t w i tness 

f o r Black River C o r p o r a t i o n . Mr. Aycock, on the q u e s t i o n o f 

the neces s i t y f o r p r o r a t i o n i n g t o p r o t e c t c o r r e l a t i v e r i g h t s 

i n a s i t u a t i o n o f t h i s k i n d , t e s i t f i e d ( T r . Case 4764, 4765, 

J u l y 12, 1972, p . 37 -38 ) : 

MR. STAMETS: You responded to s e v e r a l quest ions t h a t 
Mr. K e l l a h i n asked concern ing the p r o t e c t i o n o f 
r o y a l t y i n t e r e s t s i n the South h a l f o f Sec t ion 3. 
I ' m no t q u i t e c l e a r as t o whether you f e e l t h i s 
p o o l w i l l have to be p r o r a t e d or needs t o be 
p r o r a t e d i n order t o p r o t e c t the r o y a l t y i n t e r e s t s 
o f the opera tors i n the South h a l f o f Sec t ion 3 
i f these l a rge u n i t s we are d i s c u s s i n g here are 
approved. 
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THE WITNESS:. In my opinion, t h i s Commission w i l l 
have to take that i n t o account, take i n t o 
account the size of the p rora t ion u n i t s , yes. 

The New Mexico Supreme Court passed on these s ta tutes 

regarding co r re l a t ive r i gh t s I n the case of Continental O i l 

Company v. O i l Conservation Commission, supra. There the 

court had th i s to say (p . 319): 

* * * I n order to protect co r r e l a t i ve r i g h t s , 
i t i s incumbent upon the commission to deter­
mine, 'so f a r as i t i s p r a c t i c a l t o do so ' 
ce r ta in foundationary matters, wi thout which 
the c o r r e l a t i v e r igh t s of the various owners 
cannot be ascertained. Therefore, the com­
mission, by 'basic conclusions of f a c t ' (o r 
what might be termed ' f i n d i n g s ' ) , must deter­
mine, i n s o f a r as p rac t i cab le , (1) the amount 
of recoverable gas under each producer's 
t r a c t ; (2) the t o t a l amount o f recoverable 
gas i n the pool ; (3) the propor t ion that (1) 
bears to ( 2 ) ; and CO what p o r t i o n of the a r ­
r i v e d at propor t ion can be recovered wi thou t 
waste. (Emphasis by Court ) . That the extent 
of the co r re l a t ive r igh t s must f i r s t be de ter ­
mined before the commission can act to p ro tec t 
them i s manifest . 

"The p r a c t i c a l necessity f o r f ind ings such 
as those mentioned i s made evident , under the 
provis ions of § 65-3-14 (b) and ( f ) * * * Addi­
t i o n a l l y , i t should be observed that the commis­
s i o n , ' i n so f a r as i s p rac t i cab le , s h a l l prevent 
drainage between producing t rac t s i n a pool which 
i s not equalized by counter-drainage; 'under the 
provisions of § 65-3-13 ( c ) , 

"The f ind ings and conclusions of the commis­
s ion contained i n the order complained o f , lack 
any mention of any of the above f a c t o r s . The 
commission made no f i n d i n g as to the amount of. 
gas that could be p rac t i cab ly obtained wi thout 
waste; i t made no f i n d i n g concerning drainage; 
i t made no f i n d i n g tha t co r r e l a t i ve r i g h t s were 
not being protected under the o ld formula, or at 
least that they would be be t t e r protected under 
the new formula. There i s no i n d i c a t i o n tha t the 
commission attempted to do any o f these th ings , 
even to the extent of ' i n s o f a r as i s p r a c t i c a b l e . ' " 

This r u l i n g of the Court was fol lowed i n E l Paso Natural 

Gas Company v . O i l Conservation Commission, 76 N.M. 268, 414 

P.2d 496. -

While both the Continental and the E l Paso cases deal t 
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with the e f f e c t of a proration formula f o r the a l l o c a t i o n of 

gas production from a pool, the size of a unit to be dedicated 

to a w e l l has an equal e f f e c t upon the opportunity afforded 

an owner t o produce his j u s t and equitable share of the gas 

i n the pool, when we are dealing with an unprorated pool as i s 

the case here. The same questions as tothe protection of 

cor r e l a t i v e r i g h t s e x i s t i n e i t h e r case. 

While making a f i n d i n g that c o r r e l a t i v e r i g h t s w i l l 

be protected, thereby giv i n g l i p service to the statutes and 

the mandate of the Supreme Court, the Commission made no 

findings as to recoverable reserves i n the pool, or recoverable 

reserves underlying the two tr a c t s involved, or underlying 

any other t r a c t s i n the pool. I t made no f i n d i n g concerning 

drainage. I t made no f i n d i n g as to what amount of gas could 

be recovered without waste. As stated i n the Continental case 

there I s no i n d i c a t i o n that the commission attempted to do any 

of these things, event to the extent of "insofar as i s p r a c t i ­

cable." 

The commission of course, could not make such findings f o r 

there i s no testimony or evidence i n the record to support them. 

There i s no testimony whatever as t o recoverable reserves 

i n the pool. There was no information offered, such as pressures 

production f i g u r e s , pressure declines, nor any of the basic 

information from which reserve figures could be calculated. 

Likewise there were no reserve figures given on the two non­

standard units involved. On the contrary, the witness f o r Black 

River Corporation, applicant i n both cases, t e s t i f i e d as follows 

(Tr. Cases 4763, 4764, 4765, Nov. 21, 1973, p. 23): 

Q. Have you made any calculations of the reserves 
underlying Section 3? 

A. I have made no calculations with regard to s p e c i f i c 
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areas . I have made some reserve es t imates based 
on r e l a t i v e d e l i v e r a b i l i t y and assuming drainage 
areas t o be o f var ious s i z e s . I do not r ep resen t 
them t o be accurate at t h i s stage because i t was 
done b e f o r e the w e l l s i n Sec t ion 3 were d r i l l e d , 
and a t t h a t t ime I d i d work them out t h e r e were 
no Upper Morrow comple t ions . So the c a l c u l a t i o n s 
I have —• I have done some, bu t they are o b s o l e t e . 

Q. On the bas is o f what you have done, would you say 
reserves o f ten b i l l i o n u n d e r l y i n g Sec t ion 3 would 
be a reasonable or an unreasonable es t imate? 

A. I would say f o r both zones, e i g h t t o ten b i l l i o n 
would be accura te , bu t I ' m not prepared t o t e s t i f y 
t o t h a t because the whole t h i n g might no t be p r o ­
d u c t i v e . I would p re face t h a t by s a y i n g t h a t i f 
the whole t h i n g i s p r o d u c t i v e and i f the l o g i n f o r ­
mat ion we have a v a i l a b l e t o us i s r e p r e s e n t a t i v e o f 
t h a t a rea , then I t h i n k t h a t the number you quo ted , 
p lus or minus, would be okay. But t h a t would be w i t h 
those q u a l i f i c a t i o n s , and I f any o f those c o n d i t i o n s 
are no t met, I d o n ' t have any idea o f what i t would 
be , and the only way I cou ld f i n d ou t would be t o 
s tudy the pressures and the p r o d u c t i v e h i s t o r y o f the 
w e l l s . (Emphasis added) 

Q. And t h a t has no t been done? 

A. No, s i r . I n my o p i n i o n , i t would take one t o two 
years t o make reserve es t imates t h a t I would have any 
conf idence i n . 

Wi th t h a t t e s t imony the ma t t e r o f r ecove rab l e gas under 

the p o o l and under the var ious t r a c t s was dropped. That i s a l l 

the tes t imony there i s as t o reserves . I t I s obvious on the 

bas i s o f t h i s r e c o r d the Commission cou ld not have cons idered 

c o r r e l a t i v e r i g h t s or ac ted to p r o t e c t them, as d i r e c t e d by 

• t h e s t a t u t e s and the C o n t i n e n t a l and the E l Paso cases. I n the 

absence o f the bas i c I n f o r m a t i o n r e q u i r e d the Commission c o u l d 

no t p o s s i b l y make the bas i c f i n d i n g s r e g a r d i n g c o r r e l a t i v e 

r i g h t s c a l l e d f o r the s t a t u t e s and the cases . 

Quest ion o f Drainage. 

On the q u e s t i o n o f d ra inage , the s i t u a t i o n was much the 

same. The Commission, i n I t s o r d e r s , made a f i n d i n g t h a t one 

w e l l would adequately d r a i n and develop the non-s tandard p r o ­

r a t i o n u n i t s . This f i n d i n g was apparent ly based on some broad 
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genera l a s s e r t i o n s , unsupported by any f a c t s , t h a t one w e l l 

would d r a i n each o f the proposed ove r - s i ze u n i t s . The 

tes t imony on t h i s w o n ' t suppor t the c o n c l u s i o n . For example, 

Black R i v e r ' s wi tness t e s t i f i e d ( T r . Case 4763, J u l y 12, 1973, P 

1 8 ) : 

Q. Has the w e l l on the East h a l f ( o f S e c t i o n 3) been 
produced at a l l as ye t? 

A. Not as y e t — not o the r than t o take a C-122 t e s t 
and submit i t . 

Q. You a c t u a l l y have no p r o d u c t i o n exper ience or have 
no t run any t e s t s t o determine what areas the w e l l 
would d r a i n i n t h i s p a r t i c u l a r pool? 

A. There h a s n ' t been enough p r o d u c t i o n wi thdrawn t o 
a f f e c t pressure t o the degree t h a t we c o u l d de tec t 
t h a t adequately a t the present"~tlmeT (Emphasis added) e 

Q. So the only t h i n g you have t o e s t a b l i s h a dra inage 
p a t t e r n are the p e r m e a b i l i t y f i g u r e s ? 

A. Yes. 

As t o the accuracy o f these p e r m e a b i l i t y f i g u r e s , the same 

wi tness t e s t i f i e d i n the same case ( T r . p . 13)-* 

»* * * y O U c a n ' t c a l c u l a t e p e r m e a b i l i t y f r o m 
l o g s , bu t t a k i n g the C-122 t e s t and examining 
the da ta , I t h i n k very few t e c h n i c a l people 
would disagree w i t h the f a c t t h a t each t e s t 
shows a grea t degree o f s t a b i l i t y . I n o t h e r 
words , the t e s t s are t r u e t e s t s and r e a l l y 
i n d i c a t i v e o f d e l i v e r a b i l i t y . I e s t ima te the 
p e r m e a b i l i t y t o run f r o m one and a h a l f t o f i f ­
teen m l l l l d a r c i e s f o r an average o f about .7-2 
m i l l l d a r c l e s , 1 1 (Emphasis added). 

Thus we have the expe r t wi tness f o r B lack R ive r s t a t i n g 

t h a t h i s es t imates o f drainage are based s o l e l y on p e r m e a b i l i t y 

f i g u r e s , a f t e r h a v i n g t e s t i f i e d t h a t he had no p e r m e a b i l i t y 

f i g u r e s and was u t i l i z i n g an e s t i m a t e . 

This cannot be considered s u b s t a n t i a l evidence t o suppor t 

the f i n d i n g s o f the Commission r e g a r d i n g d ra inage . 

Two witnesses appear ing f o r Michael P. and Corinne Grace" 

t e s t i f i e d t o the same e f f e c t , on t h e q u e s t i o n o f d r a i n a g e . 
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Charles P. M i l l e r , a geologis t , t e s t i f i e d as fo l lows (Tr . 

Cases 4764, 4765, July 12, 1972, p . 57, 58) : 

Q. Do you f e e l that t h i s acreage could be drained by 
the e x i s t i n g w e l l i n the West h a l f of Section 3? 

A. I have doubts about tha t . 

Q. Have you examined the permeabil i ty and poros i ty of 
these wells? 

A. Prom samples or on what basis? 

Q. Any basis avai lable to you. 

A. I have examined the logs , yei;, 

Q. What gives you your doubt w i t h respect to th i s? 

A. W e l l , my general experience w i t h the Pennsylvanian 
sect ion leads me to question, how f a r the drainage 
w i l l reach out . 

Mr. Richard Ste inhors t , J r . , an engineer, t e s t i f y i n g i n 

the same case stated (Tr . p. 62): 

; Q. (By Mr. Cooley) Do you have an opinion as to the 
question that was previously put t o Mr. M i l l e r as 
to the capab i l i t y of t h i s p a r t i c u l a r w e l l t o drain 

, • ' the e n t i r e West h a l f o f Section 3? 

A. I th ink i t i s questionable. 

Q. Do you f e e l that subsequent production h i s to ry should 
be obtained before the ordering of d r i l l i n g or the 
preventing of d r i l l i n g of any add i t iona l wel l? 

A. I d e f i n i t e l y do. I n other words, the in fo rmat ion that 
has been given by the expert testimony p r i o r to t h i s ~~ 
i s not subs t an t i a l enough to make a determination as 
to the a d v i s a b i l i t y of another w e l l at t h i s t ime. 
(Emphasis added) ~~ ——-

Corre la t ive Rights of P e t i t i o n e r 

I n the face of th i s s i t u a t i o n , p e t i t i o n e r o f f e r e d testimony 

to show the e f f e c t of the proposed units would have on him and 

his associates —• his co r r e l a t i ve r i g h t s . On the basis o f the 

only accurate in format ion presented at the hear ing, acreage, 

the c o r r e l a t i v e r i g h t s of p e t i t i o n e r were not being pro tec ted . 

I n the o r i g i n a l hearings p e t i t i o n e r ' s witness, A. W, Rut te r , 
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t e s t i f i e d (Tr . Case 4763, July 12, 1973, p . 26): 

Q. Did you decline to j o i n i n the uni t? 

A. Yes, s i r . 

Q. For what reason? 

A. ' The east h a l f of the sect ion contains 407 acres and 
' port ions of Lots 1, 2, 7, 8, and i n the North h a l f 

of the Southwest quarter contain 322.15 acres. This 
exceeds the standard p rora t ion u n i t , and to add addi ­
t i o n a l acreage i s i n e f f e c t d i l u t i n g our roya l ty 
in te res t s wi thout any o f f s e t t i n g increase i n reserves 
or current product ion. Sd, t he re fo re , i t would be 
damaging to our co r r e l a t i ve r i g h t s . 

And at the hearing on the combined cases 4764 and 4765, 

the same witness t e s t i f i e d (Tr . Cases 4764, 4765, July 12, 

1973, p . 39): 

Q. You heard the testimony i n connection w i t h the forced 
pool ing of the West h a l f of Section 3, and the Commis­
s ion has agreed to incorporate your testimony i n the 
preceding case i n t o t h i s case. Are there any basic 
d i f fe rences i n the forced pool ing of the West h a l f as 
opposed to the East h a l f ? 

A. The b i g d i f f e r ence i s the acreage which we have. This 
area i s w i t h i n three percent of being a p ro ra t ion u n i t , 
and Lots 3, 4, and 5 i n the North h a l f of the Southwest 
quar ter cons t i t u t e one basic fee ownership by the United 
States Government, common ove r r id ing roya l ty ownership, 
common working i n t e r e s t ownership, and i t comes w i t h i n 
three percent of being a standard p r o r a t i o n u n i t . 

Q. What would the acreage be? 

A. Taking 407.20 acres and subt rac t ing 49.64 acres and 4?.12 
acres i t comes t o 310.43 acres. I f the South h a l f of 
the South ( s i c ) quarter i s included i n the p ro ra t ion 
u n i t , from what I understand, i t w i l l d i l u t e the r o y a l t y 
i n t e r e s t s , i n the remaining acreage. I t i s approximately 
twenty-three and a h a l f percent. I could get a s l i d e 
ru l e and ac tua l ly make the c a l c u l a t i o n , but i t i s on the 
order of twenty-three to twen ty - f ive percent . 

I n add i t ion to the simple question of d i l u t i o n of p e t i t i o n e r ' 

i n t e r e s t by the a d d i t i o n a l acreage; i n which he owns no i n t e r e s t , 

there i s a f u r t h e r d i l u t i o n of his in te res t s by the add i t ion 

o f dry acreage to the w e l l i n each h a l f o f Section 3. 

The Commission has made a f i n d i n g that a l l o f the two 

t r ac t s may reasonably be presumed to be productive o f gas from 



the Morrow format ion . I n th i s connection i t should be borne 

I n mind that there are two main producing zones, commonly 

r e f e r r ed to as the Upper Morrow and the Lower Morrow (Tr . Cases 

4763, 4764, 4765, Nov. 2 1 , 1973, p . 19). 

There are numerous opinions expressed by Black Riber 's 

witness i n the three hearings to the e f f e c t that the e n t i r e 

area o f Section 3 may reasonably be presumed to be productive 

of gas from the Morrow format ion. 

Black River 's Exhib i t s c l ea r ly show that the Lower Morrow 

zone i s not productive throughout the sec t ion , and there i s 

considerable doubt as to the p r o d u c t i v i t y of the upper zone. 

The appl ican t ' s Exh ib i t No. 2, o f f e r ed at the consolidated 

hearing on November 2 1 , 1972, i s a p l a t contoured on the bottom 

of the Lower Morrow. On th i s e x h i b i t , the 3300 foo t contour 

passes across the sec t ion , s l i g h t l y over halfway down the 

sec t ion . 

Exhib i t s 3 and 4 are log cross sect ions, showing the per­

fo ra ted In t e rva l s i n the vaious w e l l s . An examination of these 

exh ib i t s w i l l show that as-£-o--fej:*e~-UpT^nri~Morrow-y-no we-11 i s -p ro ­

ducing-, bo low 3-29-1—fect, • and as t o the Lower Morrow, there i s 

no production below 3300 f e e t . I n fac t the lowest Morrow p r o ­

ducer i s the Black River Ci t i es 1-E Federal w e l l i n Section 35 
producing from 3291 f e e t , 

to the North of the subject u n i t s / Clearly the Lower Morrow 

productive zone does not extend to the South h a l f o f the South 

h a l f of Section 3, and i t i s d o u b t f u l that the Upper Morrow 

producing area w i l l extend that f a r to the South. This was 

p re t ty much conceded by Black River 's witness (Tr . Cases 476 3, 

4764, 4765, Nov. 2 1 , 1972, p. 18): 
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Q. So the North h a l f of Section 10 (Immediately South 
of Section 3) i s non-productive? 

A. Our data would indica te i t probably would be. 

Q. And par t of the South h a l f of Section 3 would 
be non-productive, possibly? 

A. I t possibly would be i f you are t a l k i n g about the 
extreme corner, the extreme southwest corner. 

This I s the same witness who t e s t i f i e d tha t the en t i r e 

sect ion was productive from the Morrow format ion . 

The Commission has thus included i n the u n i t s , and d i l u t e d 

p e t i t i o n e r ' s roya l ty i n t e r e s t w i t h acreage which the testimony 

shows w i l l not be productive i n the Lower Morrow, and i s of 

questionable p r o d u c t i v i t y i n the Upper Morrow. The r e s u l t i s 

he i s sharing his r oya l t y i n t e r e s t w i th owners of property that 

i s non-productive. 

Compulsory Pooling 

The Commission, i n c rea t ing the over-sized u n i t s , has also 

force pooled a l l o f the mineral in te res t s under ly ing them in so fa r 

as the Washington Ranch-Morrow Gas Pool Is concerned. 

The act ion of the Commission was based on the provis ions 

of Section 65-3-14 ( c ) , N.M.S.A., 1953 Comp., which provides: 

(c) When two (2) or more separately owned 
tracts of land are embraced within a spacing or 
proration unit, or where there are owners of royalty 
interests or undivided interests in oil and gas 
minerals which are separately owned or any combin­
ation thereof, embraced within such spacing or pro­
ration unit, the owner or owners thereof may validly 
pool their Interests and develop their lands as a unit. 
Where, however, such owner or owners have not agreed 
to pool their interest, and where one such separate owner, 
or owners, who has the right to drill has drilled or 
proposes to drill a well on said unit to a common source 
of supply, the commission, to avoid the drilling of 
unnecessary wells or to protect correlative rights, 
or to prevent waste, shall pool all or any part of such 
lands or interests or both in the spacing or proration 
unit as a unit. (Emphasis added) ' • 
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We are concerned here, of course, wi th a spacing u n i t , 

as we have discussed above. No prora t ion un i t s have been 

created f o r t h i s pool pursuant to the s t a tu tes . 

The h i s t o r y of compulsory pool ing l i e s i n the problem 

created by the ownership of small t r ac t s l y i n g w i t h i n esta­

b l i shed spacing or p ro ra t ion u n i t s . The owner of such a 

t r a c t was denied the r i g h t to d r i l l and develop h is property 

under such orders, and f o r many years the s ta te of Texas, 

as a matter of c o n s t i t u t i o n a l r i g h t , permit ted the d r i l l i n g 

of wel ls on small t r a c t s . Kulp, O i l and Gas Rights , § 10:99, 

p . 732, 733 (American Law o f Proper ty) . 

The concept of pool ing arose out of t h i s necessity to 

pro tec t the owner of the small t r a c t , smaller than a standard 

spacing or p ro ra t i on u n i t , and compulsory poo l ing arose out 

of the necessity to b r i n g about some un i fo rmi ty i n the develop­

ment of the o i l or gas poo l . S u l l i v a n , Handbook of O i l and 

Gas Law, 1955, discuss the problem thus (Sec. 1.62, p . 308): 

"Under a system of minimum acreage spacing 
or s p e c i f i e d d r i l l i n g uni ts the small t r a c t that 
cannot meet the requirements of the spacing ru le 
i s denied a w e l l . I n order to prevent con f i sca t ion 
of the recoverable o i l beneath such t r ac t s and to 
give each owner the opportunity to produce his fair-
share thereof , spacing statutes and regula t ions pro­
vide f o r poo l ing . Pooling Is the u n i t i n g of separa­
t e l y owned, smal l , or i r r e g u l a r l y shaped t r ac t s f o r 
the purpose of i n t e g r a t i n g the minimum acreage nec­
essary f o r a d r i l l i n g u n i t . * * *" 

The problem o r i g i n a l l y arose where c i t y l o t s were involve^., 

and i t became mandatory that some act ion be taken to prevent 

the d r i l l i n g of numerous wells w i t h i n m u n i c i p a l i t i e s . 6 

Williams and Myers, O i l & Gas Law, § 905 .1 , p. 14. 

I t should be noted that almost un i fo rm! ly the compulsory 

pooling s tatutes of the various states presuppose the existence 

of an establ ished d r i l l i n g or spacing u n i t . .Wi l l i ams and Myers, 
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supra, | 905.2, p . 28.6. This i s the case w i t h the New 

Mexico s t a tu t e , 'wh ich refers to "spacing or p ro ra t ion u n i t . " 

Being designed to solve the problem of the owner of a 

small t r a c t of less than the size of a standard spacing or 

p ro ra t ion u n i t , under our s ta tu te compulsory pool ing cannot 

be expanded to include a un i t l a rger than an established 

spacing or p ro ra t ion u n i t . 

Hence p r a c t i c a l l y a l l of the compulsory pool ing s tatutes 

read as our does: "when two or more separately owned t r ac t s 

of land are embraced w i t h i n a spacing or p ro ra t ion u n i t * * *" 

they may be pooled e i t h e r v o l u n t a r i l y or by order of the Commis­

s i o n . 

Our l e g i s l a t u r e has seen f i t to make t h i s abundantly clear 

by the use of the double term "embrajjfeed w i t h i n . " I n no 

way could t h i s be read t o include acreage outside of the esta­

b l i s h e d spacing or p ro ra t ion u n i t f o r the poo l . 

"Embraced" has been defined by the Random House Unabridged 
5, 7 

Dictionary as meaning: to encircle; surround; enclose; to 
include or contain. 

"Within", the Random House Dictionary defines as meaning 

(4) inside an enclosed place, area, room, etc.; (6) i n or int o 

the i n t e r i o r of or the parts or space enclosed; (7) inside of, 

i n ; (8) i n the compass or limits of, not beyond; (12) not 

transgressing; (14) the Inside of a place, space or building. 

Unless the contrary appears, statutory words are presumed 

to be used i n their ordinary and usual sense and with the mean­

ing commonly attributable to them. State v. Martinez, 48 N.M. 

232, 149 P.2d 124, 155 A.L.R. 811; State v. Thompson, 57 N.M. 
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459, 260 P.2d 370; State ex r e l . State Highway Commission 

v. Marquez, 67 N.M. 353, 355 P.2d 287. 

"Embrace w i t h i n " can mean nothing other than to contain 

w i t h i n the spacing or p ro ra t ion u n i t , the acreage sought t o 

be pooled. To expand the s ta tu te beyond i t s p l a i n meaning 

does violence to the concept of poo l ing , and p a r t i c u l a r l y 

to the concept of compulsory pool ing . 

Here we have a pool f o r which the Commission has establ ished 

320-acre spacing u n i t s . The Commission, by i t s orders, has gone 

outside of those spaing uni ts and included i n one u n i t which they 

denominate a "prora t ion u n i t " acreage t o t a l i n g i n excess of 

409 acres i n one instance and 407 acres I n another. We submit 

t h i s does violence to the p l a i n , unambiguous meaning of the 

compulsory pool ing s t a t u t e . 

C O N C L U S I O N 

Pe t i t i one r r e s p e c t f u l l y submits that the record i n these 

cases w i l l not sustain the f ind ings upon which the orders i n question 

i s predicated. There i s no subs tan t ia l evidence that one w e l l 

w i l l dra in the oversize uni ts Involved. There i s no subs t an t i a l 

evidence as to the reserves underlying the pool or under the 

two uni ts invo lved , or any other uni ts i n the p o o l . There i s 

no subs tan t i a l evidence that waste w i l l occur i f the oversize 

uni t s are not approved. The orders permit the dedicat ion o f 

non-productive acreage to the w e l l s , t o the detriment o f 

P e t i t i o n e r , w i t h the creat ion of oversize u n i t s , c o r r e l a t i v e 

r i g h t s cannot be protected unless the pool i s prorated, which 

has not been done. 

The order.does not contain the basic s t a tu to ry requirements 

concerning the p ro tec t ion of co r r e l a t i ve r i g h t s , noi 1 would the 
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r eco rd and evidence s u s t a i n such f i n d i n g s , had they been 

made. The commission cannot l a w f u l l y evade i t s s t a t u t o r y duty 

t o p r o t e c t c o r r e l a t i v e r i g h t s , nor can i t act t o p r o t e c t 

such r i g h t s unless i t f i r s t determines what those r i g h t s a re . 

C o n t i n e n t a l O i l Company v . O i l Conservat ion Commission, supra . 

I n summary, the Commission has not f o l l o w e d the New 

Mexico s t a t u t e s i n the c r e a t i o n o f p r o r a t i o n u n i t s f o r the 

Washington Ranch-Morrow Gas Poo l ; i t has no t made any d e t e r ­

m i n a t i o n as t o what c o r r e l a t i v e r i g h t s I n the poo l a re , nor 

has I t ac ted t o p r o t e c t them; i t has exceeded i t s s t a t u t o r y 

duty i n c r e a t i o n o f u n i t s f a r i n excess o f the s tandard spac ing 

u n i t e s t a b l i s h e d f o r Morrow pools g e n e r a l l y . 

Orders R-4353, r e a f f i r m e d by R-4353-A, and R-4 354, r e a ­

f f i r m e d by R-4354-A should be vacated and se t aside by the 

Cour t . 

R e s p e c t f u l l y submi t t ed ; 

Jason W. K e l l a h i n 
KELLAHIN & FOX 
P. 0. Box 1769 
Santa Fe, New Mexico 87501 

ATTORNEY FOR PETITIONER 
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SUPPLEMENTARY STATEMENT QF PROCEEDINGS 

The cases before the O i l Conservation Commission which gave 

r i s e to t h i s appeal involved applications f o r compulsory pooling. 

The question before t h i s Court, however, i s narrower i n scope for 

during the de novo hearing before the Commission, the Appellant, 

Rutter and Wilbanks Corporation, stated i t d i d not object to com-

pulsgry jpooling but merely po the size, of .the,, units..Inyolyaa as 

t h i s affected i t s c o r r e l a t i v e r i g h t s (Tr. 174, 186). 

The D i s t r i c t Court f a i l e d t o adopt any Findings of Fact or 

Conclusions of Law although such findings and conclusions were 

suggested by both the Petitioner-Appellant and by the Respondent-

Appellee and Intervenor. Since there are no findings and conclu­

sions, the review i n t h i s Court must necessarily be the same as 

the review i n the D i s t r i c t Court, Otero v. New Mexico State Police 

Board, 83 N.M. 594, 595, 495 P. 2d 374 (1972). 

The scope of review i n t h i s proceeding i s l i m i t e d since t h i s 

i s an appeal from orders issued pursuant to administrative hearings 

before the O i l Conservation Commission. The Court may only look at 

the record made i n the administrative hearings and may not considex 

additional evidence, Continental O i l Company v. O i l Conservation 

Commission, 70 N.M. 310, 325, 373 P. 2d 809 (1962). 

The questions before the Court involve the e f f e c t of the 

Commission's orders compulsory pooling c e r t a i n non-standard u n i t s . 

The Commission's system of prorationing i s relevant to these 

questions only as i t relates to the issues of compulsory pooling 

and c o r r e l a t i v e r i g h t s and t h i s i s not a proper proceeding i n 

which to attack tlie e n t i r e system of prorationing i n New Mexico. 

I t should be noted that i n t h i s case there i s a c o n f l i c t i n 
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the technical evidence. The questions before the Court are 

limited, however, to whether or not there is substantial evidence 

supporting the orders of the Commission and whether or not the 

Commission acted consistently with i t s statutory responsibilities. 



ARGUMENT 

The argument presented by Petitioner-Appellant's B r i e f i n 

Chief (hereinafter referred to as Appellant) i s headed as follows: 

NEW MEXICO OIL CONSERVATION COMMISSION ORDER NO. 
R-4353, REAFFIRMED BY ORDER NO. R-4353-A, AND 
ORDER NO. R-4354, REAFFIRMED BY ORDER NO. R-4354-A, 
ARE UNLAWFUL, UNREASONABLE, ARBITRARY AND CAPRICIOUS 
AND SHOULD HAV| BEIN^SE!ZM^..M^wm^miM>, T£QM£T 

We deny the foregoing and, as w i l l more p a r t i c u l a r l y appear 

i n discussing the points raised by Appellant, we take the p o s i t i o n 

that said orders are not unlawful, unreasonable, a r b i t r a r y or 

capricious and that the orders of the Commission should be affirmed. 

The controversy i n these consolidated cases i s largely brough : 

about by the f a c t that a considerable portion of Section 3, Town­

ship 26 South, Range 24 East, NMPM, Eddy County, Hew Mexico, i s 

federal land. f t By reference to Exhibit "A" which i s attached to 

Appellant's Brief i n Chief, i t w i l l be noted that there i s con­

tained i n the West h a l f of said Section 3, 31Q.43 acres of federal 

land and i n the East h a l f 2T̂ _.77 acres of federal land. The 

overriding r o y a l t y interests which amount to(^kj^percent being 

claimed by Appellant i s carved out of the working i n t e r e s t i n the 

federal lease which covers the above mentioned federal land and i n 

which the United States has a(12 1/2ipercent r o y a l t y i n t e r e s t . 

(Tr. 69, 70). There were two other owners of overriding royalty 

interests under the federal lease who objected along with Rutter 

and Wilbanks to the non-standard spacing u n i t at the o r i g i n a l 

hearings before the O i l Conservation Commission examiner. Al t o ­

gether, these royalty owners owned a 5 percent overriding r o y a l t y . 

The overriding r o y a l t y i n t e r e s t owners elected to abide by the 

orders of the Commission, with the exception of Rutter and Wil­

banks , and the larges t royal t y p j m e r ^ the Uni ted , 
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h a s_ _no t __in r po se d any objection whatsoever to the orders of the 

Commission (Tr. 70). 

A l l of the working i n t e r e s t owners i n both the East ha l f and 

West hal f of Section 3 agreed to the non-standard p i t s (Tr. 68, 

69, 77, 229) and a l l pa r t i c i p a t e d i n the cost of the respective 

wells which are now producing from the East and West halves 

(Tr. 71, 229), except at the time of the O i l Conservation Commis­

sion examiner hearings on Cases 4764 and 4765, Michael P. Grace 

was claiming the lease r i g h t s i n and to the Southeast quarter of 

the Southwest quarter of Section 3 adverse to that of Black .River 

Corporation and i t was not c e r t a i n at that time who would be 

responsible f o r the portion of the costs of the w e l l i n the West 

half of Section 3 to be allocated to t h i s acreage (Tr. 100, 102). 

A. The f i r s t point raised by Appellant i n i t s Br i e f i n 

Chief i s : 

THE COMMISSION HAS NOT COMPLIED WITH NEW MEXICO 
STATU?Isl.lK~CI^ATING~ THE. .JtoN-STANDARD' PRORATION 
UNITS. 

This point i s raised even though tha Appellant during the de novo 

hearing before the Commission stated through counsel: "We are 

not having a hearing f o r the establishment of proration u n i t s . " 

(Tr. 238) 

Appellant's whole case seems to revolve around the contention 

that you can't have a spacing u n i t without making a determination 

that the spacing u n i t also q u a l i f i e s as a proration u n i t . Appella 

points out that production from the Washington Ranch-Morrow Gas 

Pool has never been and i s not now prorated and that there has 
(TV, ) 

never been any necessity to create proration units/. This i s a 

correct statement but i n the face of the same, Appellant takes 

the pos i t i o n that i t w i l l be necessary f o r tha Commission to go 

through tha f o r m a l i t y of establishing a proration u n i t f o r the 

Washington Ranch-Morrow Gas Pool even though the pool has never 
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been prorated and none i s presently contemplated, so far as known 

(Brief in Chief p. 3). 

Section 65-3-11 NMSA, 1953 Comp., enumerates the powers of 

the Commission. The second paragraph of this section provides as 

follows. 

Apart from any authority, express or implied, 
elsewhere given to or existing in the Commission 
by virtue of this act or the statutes of this 
state, tlie Commission i s hereby authorised to make 
rules, regulations and orders for the purposes and 
with respect to the subject matter stated herein, 
viz.: ...(10) To fix the spacing of wells; 

Several sections of the statutes relating to the Oil Conser­

vation Commission refer to "spacing or proration units". This i s 

true of subsection (c) of 65-3-14 NMSA, 1953 Comp., which relates 

to force pooling and subsection (a) of 65-3-14.5 NMSA, 1953 Comp., 

which relates to cases of "spacing or proration units with divided 

mineral ownership." 

I t would seem to be clear from that portion of Section 65-3-1 

NMSA, 1953 Comp., quoted above that the Commission i s authorized 

by statute to make rules, regulations and orders with respect to 

fixing or providing for the spacing of wells. The Commission has 

provided for well spacing in a very comprehensive way by the 

adoption of Rule 104, which i s a part of the o f f i c i a l regulations 

of the Commission. Rule 104, subsection (a) deals with wildcat 

wells and development wells and subsection (d) deals with well 

locations for wildcat gas wells in Lea, Chaves, Eddy and Roosevelt 

Counties. Under Article I I of Rule 104 provision i s made for 

spacing units to be dedicated to a well to be drill e d in a defined 

gas pool of less than Pennsylvanian age which shall consist of 

160 surface contiguous acres, more or less, substantially in the 

form of a square which i s a quarter section being a legal 
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subdivision of the U. S. Public Land Surveys. 

^ Tlie second paragraph of Article I I of Rule 104 provides that 

each development well for a defined gas pool of Pennsylvanian age 

or older which was created and defined by the Commission after 

June 1, 1964 "...shall be located on a designated d r i l l i n g tract 

consisting of 320 surface contiguous acres, more or less, com­

prising any two contiguous quarter sections of a single govern­

mental section, being a legal subdivision of the U. S. Public 

Land Surveys." 

We are unable to find any provision in any of the conserva­

tion statutes which would require the Commission in creating 

spacing units to comply with the provisions of 65-3-14(bjNMSA, 

H 1953 Comp., which are required in. setting ̂  pro­

ration units as contended by Appellant. Subsection (b) of 

65-3-14 NMSA, 1953 Comp., provides that the Commission "may" 

establish a proration unit for each pool. This i s clearly not 

mandatory. Many pools in New Mexico are developed on the spacing 

pattern provided for under Rule 104 and proration units are never 

c ) 
established unless i t i s necessary to prorate the pool. 

I t i s stated in Appellant's Brief in Chief that although 

Section 65-3-11(10) NMSA, 1953 Comp., gives authority to the Com­

mission to fix the spacing of wells, there i s no authority to 

create spacing units (Brief in Chief p. 9). In this connection, 

reference i s made to 65-3-10 NMSA, 1953 Comp., whicn empowers the 

Commission to prevent waste and protect correlative rights. The 

las t sentence of this section provides: 
To that end, tlie Commission i s empowered to make 
and enforce rules, regulations and orders, and to 
do whatever may be reasonably necessary to carry 
out the purposes of this act, whether or not 
indicated or specified in any section hereof. 
(Emphasis added) 

-6-



The provisions of Section 65-3-11 MMSA, 1953 Comp., quoted 

above which authorize the Commission to make rules and regulations 

r e l a t i v e to the "spacing of wells" c l e a r l y , by impli c a t i o n i f not 

d i r e c t l y , authorize the Commission to provide f o r spacing u n i t s . 

Rutter and Wilbanks f u r t h e r makes the point t h a t the p r o v i ­

sions of A r t i c l e I I (a) of Rule 104 which provide that a w e l l 

projected to a formation of Pennsylvanian age or older s h a l l be 

located on a designated d r i l l i n g t r a c t of 320 acres comprising any 

two contiguous quarter sections of a single governmental quarter 

section, are not the equivalent of the creation of a proration unih, 

as provided by Section 65-3-14(b) NMSA, 1953 Comp., (Brief i n 

Chief p. 9) . As we have already pointed out, j tthe i _8tatuteB ndo not 

require the creation of a "proration u n i t " i n connection with 

rules of the Commission providing f o r spacing units except where 

prorationing i s i n e f f e c t or i s to be inaugurated. 

I n view of the foregoing, we re s p e c t f u l l y submit that 

Appellant's contentions w i t h respect to point A are without merit. 

B. Appellant states i t s point (B) as follows; 

THE ORDERS OF THE COMMISSION ARE ARBITRARY AND 
CAPRICIOUS IN THAT THEY DO NOT PROTECT THE CORRELA­
TIVE RIGHTS OF PETITIONER AND OTHER OWNERS OF 
INTERESTS IN THE UNITS, AS REQUIRED BY LAW. 

As we believe w i l l c l e a r l y appear from the follo w i n g , the Orders 

of the Commission were not a r b i t r a r y and capricious and they were 

i n the i n t e r e s t of the protection of the c o r r e l a t i v e r i g h t s of 

Appellant and other owners of inter e s t s i n the u n i t . 

We believe t h a t the Appellant has again confused the issue 

by taking the po s i t i o n that the Commission f a i l e d to create 

proration u n i t s , which we have already covered i n the discussion 

of point A above. 
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The applications which were before the Commission i n these 

causesi were applications to force pool the owners ofminerjal, 

interests who had not previously agreed to pooling w i t h i n the 

Ea3t ha l f and West h a l f of Section 3 and to create non-standard 

u n i t s . (Tr. 30, 135) 

During the de novo hearing before the f u l l Commission (Tr. 18; 

et seq.) Appellant introduced as i t s Exhibit 1 a s t r u c t u r a l map 

prepared by William J. LeMay, geologist (Tr. 210). This e x h i b i t 

shows the wells which had previously been d r i l l e d i n the Washingtoi 

Ranch Gas Pool i n the township to the north of Section 3. This 

e x h i b i t a l s o shows that Section 2, which i s contiguous to Sec­

t i o n 3 on the east and Section 4, which i s contiguous to Section 3 

on the west, are both i r r e g u l a r sections, containing more than 640 

acres. 

Tlie respective wells d r i l l e d by Elack River Corporation, 

which i s the p r i n c i p a l operator i n the Washington Ranch Gas Pool, 

(Tr. 204) i n the East and West halves of Section 3, respectively, 

were d r i l l e d as southward extensions of the main gas pool which 

included wells i n Sections 27, 2S, 33, 34 and 35 of the township 

immediately to the north of Section 3. 

\ The wells i n Section 3 were c l e a r l y development wells of the 
V 

Washington Ranch Pool and therefore came squarely w i t h i n the 

provisions of the second paragraph of (Rule 104jtof the Commission 

which provides as follows: 

Unless otherwise provided i n the special pool 
rules, each development well for a defined gas 
pool of Pennsylvanian age or older which was 
created and defined by the Commission a f t e r June 
1, 1964, s h a l l be located on a designated d r i l l i n g 
t r a c t consisting of 320 surface contiguous acres, 
more or less, comprising any two contiguous quarter 
sections of a single governmental section, being a 
legal subdivision of the U. S. Public Land Surveys. 
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Subsection (c) of Section 65-3-14 NMSA, 1953 Comp., covers 

force pooling and provides as follows; 

(c) When two or more separately owned tracts of 
land are embraced within a spacing or proration 
unit, or where there are owners of royalty interests 
or undivided interests in o i l and gas minerals which 
are separately owned or any combination thereof, 
embraced within such spacing or proration unit, 
the owner or owners thereof may validly pool their 
interests and develop their lands as a unit. Where, 
however, such owner or owners have not agreed to 
pool their interests, and where one such separate 
owner, or owners, who has the right to d r i l l has 
dril l e d or proposes to d r i l l a well on said unit 
to a common source of supply, ̂ the Commission, to 
avoid the d r i l l i n g of unnecessary wells or to protect 
correlative rights, or to prevent waste, shall pool 
a l l or any part of such lands or interests or both 
in the spacing or proration unit as a unitA 

A l l orders effecting such pooling shall be made 
after notice and hearing, and shall be upon such 
terms and conditions as are just and reasonable and 
w i l l afford to the owner or owners of each tract or 
interest in the unit the opportunity to recover or 
receive without unnecessary expense his just and 
fai r share of the o i l or gas, or both. Each order 
shall describe the lands included in the unit desig­
nated thereby, identify the pool or pools to which 
i t applies and designate an operator for the unit. 
A l l operations for the pooled o i l or gas, or both, 
which are conducted on any portion of the unit shall 
be deemed for a l l purposes to have been conducted 
upon each tract within tlie unit by the owner or owners 
of such tract. For the purpose of determining the 
portions of production owned by the persons owning 
interests in the pooled o i l or gas, or both, 
production shall be allocated to tne respect 

such 
respective tracts 

within the unit in the proportion that the number oi 
surface acres Included within each tract bears to the 
number of surface acres included in the entire' 'un'it J'.".. 
(Emphasis added) 

I t w i l l be noted from the foregoing that the statute sets 

out certain factors which the Commission must consider in force 

pooling; namely, (1) the d r i l l i n g of unnecessary wells, (2) the 

protection of correlative rights, and (3I__toe^reyention of waste. 

Furthermore, i t i s specifically provided that the production..is 

tojDe allocated to the_respective tracts_within the unit i n j ^ i e 

proportion that the number of surface acres included within each 



tract bears to the number of surface acres included in the entire 

unit._ This obviously i s an entirely different situation than the 

prorationing of an entire pool or fixing a proration unit. 

Appellant cites the case of Continental Oil Company, et a l 

v. Oil Conservation Commission 70 N.M. 310, 319, 373 P. 2d 809 

(1962) as authority for the proposition that in protecting correla­

tive rights the Commission must determine, insofar as practicable 

(1) the amount of recoverable gas under each producer's tract, 

(2) the total amount of recoverable gas in the pool, and (3) the 

proportion that (1) bears to (2); (4) what portion of the arrived 

at proportion can be recovered without waste. The Continental 

Oil Company case primarily involved a new prorationing formula for 

the Jalmat Pool, which i s an entirely different situation from thai, 

which we have here, and in our opinion i s not authority for the 

proposition in connection with a force pooling case that i t i s 

necessary for the Commission to determine tlie amount of producible 

gas under the respective tracts within the spacing unit and the 

entire pool. A l l that i s necessary for the Commission to deter­

mine in a force pooling case and in approving a non-standard 

spacing unit, therefore, i s that a l l of the lands within the 

spacing unit are reasonably productive of gas; that the non­

standard spacing unit w i l l prevent the d r i l l i n g of unnecessary 

wells; and the allocation of production to the respective tracts 

within the spacing unit on an acreage basis w i l l protect correla­

tive rights and prevent waste. 

Reference to Appellant's Exhibit 1 (Tr. 210) which i s the 

structural map referred to above, w i l l clearly show that a l l of 

Section 3 i s estimated to be commercially productive of gas 

(Tr. 215, 216) . This i s also true of tlie West half of Section 2, 
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which i s contiguous to Section 3 on the east, and the East ha l f 

of Section 4, which i s contiguous to Section 3 on the west. The 

e x h i b i t also shows that there are producing gas wells i n the 

West h a l f of Section 2 and the East h a l f of Section 4 and these 

are also located upon non-standard spacing units {Tr. 195, 196). 

The evidence presented by Black River Corporation c l e a r l y 

shows that the wells located i n the East h a l f of Section 3 and 

i n the West h a l f of Section 3 would e f f e c t i v e l y and e f f i c i e n t l y 

drain these h a l f sections. (Tr. 75, 115, 116, 193, 206) 

On cross examination of A. W. Rutter, Jr. he was asked 

whether or not lie disputed the testimony of Hr. Aycock (witness 

f o r Black River) that these wells would e f f e c t i v e l y and e f f i c i e n t l y 

drain a l l of the gas i n Section 3. Mr. Rutter r e p l i e d : w I f he 

would have t e s t i f i e d that one wel l would have drained the reservoir 

I wouldn't have objected." (Tr. 224) 

I n Sins v. Mechem et a l . , 72 N.M. 186, 382 P. 2d 183 (1963) 

the Mew Mexico Supreme Court held that the Commission has author!ty 

to require pooling of property when pooling lias not been agreed 

upon. Appellant alleges that there i s no f i n d i n g i n the Commis­

sion orders that the pooling w i l l prevent waste, as required by 

that decision. I t i s important, therefore, to look at these orders. 

Finding (8) of Order No. R-4353-A, which force pooled the East 

h a l f of Section 3 reads aa follows: 

That Commission Order Mo. R-4353 provides protection 
for the c o r r e l a t i v e r i g h t s of a l l mineral i n t e r e s t 
owners i n tlie E/2 of Section 3, when considered as a 
whole, and w i l l r e s u l t i n the prevention of waste. 

Finding (8) of Order No. R-4354-A which force pooled the West h a l f 

of Section 3 contains the same wording about the prevention of 

waste. 
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Rutter and Wilbanks challenge the sufficiency of the findings 

on waste f o r not st a t i n g "the type of waste contemplated" by the 

Commission (Brief i n Chief p. 17). 

I f the Appellant's reasoning that there must be findings as 

to the type of waste contemplated by the Commission i n force 

pooling orders i s carried to i t s l o g i c a l conclusion, i t would 

appear tha t the Appellant should i n s i s t that a l l considerations 

on the issue of waste that were raised during the hearing be made 

findings of f a c t as a condition precedent to the v a l i d i t y of any 

Commission order. Such a requirement would be absurd. 

I t should f u r t h e r be observed t h a t tine New Mexico statutes 

r e l a t i n g to o i l and gas (with an exception f o r underground storage 

reservoirs) makes no requirement th a t the Commission make any 

findings whatever. I n entering the orders challenged i n t h i s pro­

ceeding, the Commission made general findings as to the question 

of waste which e f f e c t i v e l y showed that the Commission concluded 

that the force pooling of the East and West halves of Section 3 

would prevent waste and would protect the c o r r e l a t i v e r i g h t s of 

the i n t e r e s t owners i n t h i s pool as f a r as i t i s practicable to do 

so. 

In Ferguson-Steere Motor Co. v. State Corporation Commission, 

60 N.M. 114, 288 P. 2d 440 (1955) the New Mexico Supreme Court 

c i t e d with approval Railroad Commission y. Great Southern Co., 

185 Ala. 354, 64 So. 15 (1913), where i t stated that the Court 

accepts the making of an order by the Commission as a f i n d i n g by 

the Commission that the circumstances are such as to j u s t i f y the 

order. When we consider t h i s decision, i t appears that the f i n d ­

ings on waste as re c i t e d i n the orders force pooling the acreage 

i n question show tha t the Commission considered the circumstances 
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as such to j u s t i f y the findings that waste would be prevented by 

granting the forced pooling applications. 

Appellant discusses the concept of compulsory pooling and 

argues that i t was designed for small t r a c t s which are found 

w i t h i n a single spacing u n i t . I n support of t h e i r statements, 

they c i t e p r i m a r i l y Texas lav; (Brief i n Chief p. 13, 14, 15). 

This theory simply i s not applicable to tha State of New Mexico 

for 3ul«_104_of the Rules and Regulations of the Hew Mexico O i l 

Conservation Commission establishes a broad rule governing the 

spacing of wells. I f i t had been the i n t e n t i o n of the Commission 

to permit compulsory pooling of^only small t r a c t s , i t would not 

have included i n the r u l e the words "more or less" since the 

spacing units created pursuant to t h i s r u l e encompass the acreage 

frequently Involved i n compulsory pooling action. In addition, 

the following testimony from the de novo appeal (Tr. 194, 195) 

shows that a requirement of only 320 acres or less would create 

serious administrative jprobleag^for the..CoCTflission:u 

Q. (BY MR. HINKLE) Let's assume f o r tlie moment 
here that you were only permitted to dedicate 
320 acres i n e i t h e r the East half or the West 
ha l f f o r the respective wells that have been 
d r i l l e d i n Section 3. What would you do with 
the rest of the acreage a f t e r you dedicated 320 
acres to each of those wells? 

A. (BY MR. AYCOCK) Then you would be forced to 
e i t h e r take the balance of the 816.42 acres, 
that being a substandard proration u n i t , and 
t r y to force the d r i l l i n g of another w e l l , or 
you would be forced to cross the boundary 
lines of the section and involve other operators 
to create another f u l l standard 320-acre u n i t . 

Q. I s n ' t i t true that there would be quite a problem 
i n t r y i n g to work out the crossing of these 
section lines? 

A. I think i t would put the Commission i n the p o s i t i o n 
of d i c t a t i n g to tlie operators how they would 
handle t h e i r business. 
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Section 3 contains 816.42 acres. I f the Commission could 

create units comprising only 320 acres i t would create two units 

of 320 acres and t h i s would leave 176.42 acres i n Section 3 to be 

dedicated to a t h i r d w e l l . This portion l e f t over i s equal to 

only 55 percent of a u n i t and, alone, would be an uneconomical 

u n i t to produce. I t would be necessary, therefore, to take 144 

acres from adjacent sections to create a 320-acre u n i t f o r the 

rest of Section 3. This i s the type of administrative problem 

tha t Mr. Aycock referred to i n his testimony c i t e d above. 

Precedence f o r the establishment of units of non-standard 

size can be found i n Rules 104 I I H and I of the Commission Rules 

, and Regulations which provide f o r variations i n size of d r i l l i n g 

t r a c t s . Rule 104 I I M provides for the pooling or communitization 

of f r a c t i o n a l l o t s of 20,49 acres or less with 4 0-acre o i l pro­

r a t i o n u n i t s . This r u l e allows units of up to 151 percent the 

size of standard unita. Applying the same v a r i a t i o n to the 320-

acre standard gas units i n question t h i s could r e s u l t i n non­

standard units of up to 4 84 acres. The units under attack i n 

t h i s proceeding comprise only 409.22 acres and 407.20 acres, 

respectively (Tr. 19 3}. 

Appellant states that a l l compulsory pooling statutes assume 

that the t r a c t sought to be pooled i s embraced w i t h i n a standard 

spacing or prorationing u n i t (Brief i n Chief p. 14). This st a t e ­

ment i s inaccurate. Ko t i l i n g i n New Mexico statutes l i m i t s com­

pulsory pooling to t r a c t s embraced w i t h i n a standard spacing or 

proration u n i t . Commission Rule 104 requires, however, that the 

spacing or proration units be i n a single governmental section. 

The Commission, by force pooling tlie acreage i n question, has 

complied with,. New Mexico... nhatutfts and long., aatahl i fJiml pref^riarit-. 

I t has complied_with Rule 104_o£, ^ . J a i j ^ j y ^ ^ 
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Commission, and i t s actions are consistent with the New Mexico 

o£ New Mexico. 

The findings that c o r r e l a t i v e r i g h t s w i l l be protected by 

these forced pooling orders are supported by substantial evidence. 

{' Substantial evidence"\is '"such relevant evidence as a reason--

able mind might accept as adequate to support a conclusion." 

Ft. Sumner Municipal School Board v. Parsons, 82 N.M. 610, 485 

P. 2d 366 (1971); Wickersham v. New Mexico State Board of Educa­

t i o n , 81 N.M. 188,. 464 p. 2d 918, Ct. of App. (1970). I n deciding 

whether a f i n d i n g has substantial support,- the Court must review 

the evidence i n the most favorable l i g h t to support the f i n d i n g 

and w i l l reverse only i f convinced that the evidence thus viewed, 

together with a l l reasonable inferences to be drawn therefrom, 

cannot sustain the f i n d i n g . Any evidence unfavorable to tlie f i n d ­

ing w i l l not be considered, Martinet v. Sears Roebuck & Company, 

81 N.M. 371, 467 P. 2d 37, Ct. of App. (1970); United Veterans 

Organization y. New Mexico Property Appraisal Department, 84 N.M. 

114, 500 P. 2d 199, Ct. of App, (1972). 

When tiiese units were created the Commission was aware of 

the f a c t that there were oversized units to both the east and 

wast of the ones being created i n Township 26 South, Range 24 East 

NMPM, Eddy County, New Mexico (Tr. 195, 196). 

I t w i l l be noted from Black River's Ex h i b i t No. 2 introduced 

i n connection with Commission Cases 4763, 4764 and 4765 that the 

e n t i r e north t i e r of sections i n Township 26 South, Range 24 East, 

possibly w ith the exception of Section 1.- are a l l i r r e g u l a r sec­

tions , and Sections 2, 3, and 4 p a r t i c u l a r l y , each contain con­

siderably more than 640 acres. 

spacing...and compulBpry pooling statutes and with tlie basic concept 

of compulsory pooling as t h i s concept, i s .apUcay,^ i j i A t | i e State 
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Since the units tc the east and west of the ones i n question 

are also oversized, any drainage between these units should be 

ing the c o r r e l a t i v e r i g h t s . o f a l l the i n t e r e s t owners i n Sec­

t i o n 3 (Tr. 70, 122, 123). 

Mr. Rutter t e s t i f i e d that his interests were being d i l u t e d 

due to the size of the units i n question (Tr. SO). Appellant then 

proposed a l t e r n a t i v e plans which would r e s u l t i n units more nearly 

320 acres i n size. 

the West hal f of Section 3 of approximately 320 acres, a u n i t i n 

the East h a l f of Section 3 of about 322 acres and a t h i r d u n i t 

comprised of the South ha l f of the South half of Section 3 and 

acreage from the Souta ha l f of the South ha l f of Sections 2 and 

4. This would create a narrow u n i t about 2 miles long (Tr. 81, 02) 

which could be produced only a f t e r a now well was d r i l l e d (Tr. 84, 

139). Such a proposal i s inconsistent with sound petroleum 

engineering p r i n c i p l e s and would require the crossing of section 

li n e s which would cause exceptions to Rule 104 and would lead to 

tremendous administrative problems. 

and Wilbanks, proposed an a l t e r n a t i v e plan whereby there would be 

three units w i t h i n Section 3; each of which would be undersized 

(Tr. 213, 214, 215). This proposal, l i k e l i r . Rutter's, would 

require the d r i l l i n g of an additional w e l l (Tr. 219), but Appellant.s 

propose such an a l t e r n a t i v e as a means to best protect tlie correla­

t i v e r i g h t s of the i n t e r e s t owners i n Section 3. 

offset by counter drainage.V J 

Mr_. Aycock advocated' placing the wells i n question on produc­

t i o n as srpn as possible to prevent drainage and thereby protect-

which would r e s u l t i n a u n i t i n 

t e s t i f y i n g as an expert v/itness f o r Rutter 
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When the Commission exercises i t s statutory mandate to 

protect correlative rights, i t must weigh statutorily prescribed 

factors and reach a decision which w i l l allow the owner of each 

property in the pool to produce, "as far as i t i s practicable to 

do so," "...his just and equitable share" (emphasis added) of the 

o i l or gas underlying his property (Section 65-3-29(11) NMSA, 1953 

Comp.). 

Section 65-3-14(b) NMSA, 1953 Comp., f i r s t requires the 

Commission to consider "...the economic loss caused by the d r i l l ­

ing of unnecessary wells,...." in deciding on the size of produc­

tion units. 

The Petitioner in this matter seems to confuse the terms 

vT necessary and economical. When Mr. LeMay was asked i f he thought 

this would be an economic well he responded: " I think there i s 

no doubt but i t would be an economic w e l l — i t certainly would pay 

for i t s e l f and show good profits i f that's what you mean by an 

economical well." (Tr. 216) 

Since the transcript shows that the two wells d r i l l e d in 

Section 3 w i l l effectively drain that section (Tr. 193, 206), the 

question then becomes whether or not another well would be 

unnecessary even i f i t would be economical in that i t would pay 

for i t s e l f and produce some profits. The Commission concluded 

j that i t would be unnecessary. (Findings No. 7, Orders No. R-4353-/. 

I and R-4354-A). 

I 

{«'•*' I t should be further noted that d r i l l i n g a well in the 

southern portion of Section 3 would cost $180,000 i f i t was a 

dry hole and from $225,000 to $250,000 i f i t was a producer 

(Tr. 227). The question before the Commission was, therefore, i s 

i t reasonable to require the d r i l l i n g of an additional well at 
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these costs in an effort to effect a $37,500 redistribution of 

royalty income (Tr. 224). 

The evidence further shows that there would be some risk 
1 

involved in d r i l l i n g a well in the southern part of Section 3. 

j.vWhen being cross-examined by Mr. Cooley on the necessity of d r i l l - ! 

ing a well in the southern portion of Section 3, Mr. Aycock j 

testified: 
i 

Well, I think right now, i t would be unnecessary. But I 
we have discussed here the fact that you would be running I 
an extreme risk of d r i l l i n g a dry hole down structure, 
so i t could be a complete commercial failure. (Tr. 206, : 
207) 

I 

'Even in the direct testimony of Mr. LeMay for the Appellant, when j 

he was asked i f a well in the southern part of Section 3 would be j 

productive from the Morrow formation, he said: " I t would be 

close...." (Tr. 216) 

Regardless^ of whether or not a well in the southern portion 

of Section 3 would be productive, i t would increase the total cost 

of producing t^e gasunderlyingthat section of land, since the 

present wells can drain the section (Tr. 193, 206), a third well 

would be unnecessary (Tr. 206) and would increase the costs of 

producing the gas under this section. 

The Appellant in this case was seeking an order of the Oil 

Conservation Commission which would require that in the interest 

of preventing waste, Section 3 be divided into three units and 

that a well which might cost a quarter of a million dollars be 

d r i l l e d in the southern part of that section in an effort to effect 

what might amount to a $37,500 redistribution of royalty income. 

The Commission could not agree with the contentions of Appel­

lant in this regard (Findings 8, Orders No. R-4353-A and R-4354-A) 

and found that wa£tejrauld, b ^ r ^ v e n t e ^ 
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As admitted by Mr. Rutter, the Appellant i s attempting to 

reduce the size of the production units in Section 3 and thereby 

cut out royalty owners in the southern portion of that section 

(Tr. 227). I t must be remembered that the Commission i s required 

to protect c o r ^ 

1953 ;Comp. , t^e,.£o^ 

owners of each property in a pool. The Appellant proposed dividing 

Section 3 into three non-standard units (Rutter and Wilbanks, Ex­

hibit 2, Tr. 213, 214, 215). This division would leave the owners 

of property in the southern portion of this section with no well 

to produce the hydrocarbons underlying their land (Tr. 219) while 

this land was being drained by the two wells presently completed 

in the Morrow formation (Tr. 193, 206). 

Since this suggestion, i f adopted, would greatly impair the 

correlative rights of mineral interest owners in the southern 

portion of Section 3, the Commission could not accept i t . 

Appellants allege that their property i s being taken without 

due process of law (Brief in Chief p. 5). I t i s therefore 

important to examine briefly the dae process requirements in 

cases like those before the Court in this proceeding. 

Due process of law has traditionally been defined as requir­

ing two things—notice and opportunity to be heard, Baldwin y. 

Hale, 63 U.S. 223, 17 L.Ed. 531, Mullane v. Central Hanover 

Trust Co., 339 U.S. 306. 

I t also should be noted that the Supreme Court has found that 

the right to a hearing under the due process clause as applied to 

administrative determination does not necessarily require a f u l l 
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blown t r i a l , however, as enunciated in Morgan y. United States, 

304 U.S. 1, 18-19: 

The right to a hearing embraces not only the 
right to present evidence but also a reasonable 
opportunity to know the claims of the opposing 
party and to meet them. The right to submit 
argument implies that opportunity; otherwise 
the right may be but a barren one, (Emphasis 
added) 

The Appellant herein had sufficient notice and a proper hear­

ing on the matters before the Court in this appeal. I t p a r t i c i ­

pated in the examiner hearings on July 12, 1972, and i t was 

pursuant to i t s application that the de novo hearing was held on 

November 21, 1972. 

That Rutter and Wilbanks had an opportunity to know the argu­

ments against them which supported the proposed non-standard units 

can be presumed since i t had the right to present argument at 

both the examiner and de novo hearings before the Commission. No 

presumption i s necessary, however, for the Appellant obviously was 

aware of opposing arguments for i t based a portion of i t s argument 

to the Commission in the de novo proceeding on evidence offered 

by Black River Corporation at the examiner hearings (Tr. 210, 211) 

There i s an additional requirement, however, i f the mandate 

of the due process clause i s to be met. In Interstate Oqiroejcce 

Commission v. Louisville and N.R. Co., 227 U.S. 88, the United 

States Supreme Court held that in comparatively few cases in which 

due process questions have been raised pursuant to administrative 

hearings, i t has been distinctly recognized that administrative 

orders are void i f a hearing was denied or i f the hearing granted 

was inadequate or manifestly unfair. 

For Appellant to show that the hearings before the Commission 

were inadequate or unfair, i t would have to show that they were 

denied a hearing before a competent tribunal or that the 
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Commission's orders were inconsistent with the evidence. No such 

showings can be made. 

In tlie cases under review, i t is obvious that Rutter and 

Wilbanks had notice and a hearing and that tlie hearing was 

sufficient for the de novo appeal was merely an opportunity for 

the Appellant to come forward and present their case against the 

establishment of the unorthodox units dedicated to the wells in 

Section 3. 
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SUMMARY AND CONCLUSION 

We re s p e c t f u l l y submit that the arguments advanced by Rutter 

and Wilbanks are without merit f o r there i s no requirement t h a t 

the Commission establish proration units i n the Washington Ranch 

Morrow Gas Pool or determine the amount of gas i n place under the 

pool and under each spacing u n i t involved i n Section 3 before i t 

can e i t h e r approve non-standard spacing units or force pool a 

t r a c t . 

Under the provisions of Section 65-3-14(c) NMSA, 1953 Comp., 

which governs force pooling, a l l that i t i3 necessary f o r the 

Commission to f i n d i s that the force pooling w i l l avoid the 

d r i l l i n g of unnecessary wells and be i n the i n t e r e s t of the pro­

tec t i o n of co r r e l a t i v e r i g h t s and the prevention of waste. As 

we have pointed out, i n the case of force pooling, the production 

from the spacing u n i t i s to be allocated t o the respective t r a c t s 

w i t h i n the u n i t i n the proportion that the number of surface acres 

included w i t h i n each t r a c t bears to the number of surface acres 

included i n the e n t i r e u n i t , Section 65-3-14 NMSA, 1953 Comp. 

These statutes c l e a r l y set out what factors the Commission should 

consider when compulsorily pooling spacing u n i t s . The creation 

of proration units may require other determinations such as 

d e l i v e r a b i l i t y , porosity and permeability and i t was unnecessary 

f o r the Commission to consider these factors i n compulsorily 

pooling the East and West halves of Section 3. 

There i s no question but that the Commission has authority 

to establish non-standard spacing u n i t s , Section 65-3-14.5 (c) 

NMSA, 1953 Comp. Where a non-standard spacing u n i t i s to be 

approved by the Commission, i t i s necessary th a t the Commission 
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find that a l l of the lands within the spacing unit are reasonably 

proven to be productive of gas. Appellant's own evidence clearly 

shows that a l l of Section 3 i s productive of gas in commercially 

paying quantities (Exhibit 1, Tr. 210). 

The non-standard spacing units created by orders of the 

Commission in these cases were s t r i c t l y in accordance with the 

provisions of Article 11(a) of Rule 104 of the Commission Rules 

and Regulations, which provides that for gas wells of Pennsylvanian 

age or older the unit shall consist of any two contiguous quarter 

sections of a single governmental section being a legal subdivision 

of the U. S. Public Land Surveys. The Conanission rules must of 

necessity afford some f l e x i b i l i t y due to tlie fact that there are 

many sections along township lines which are irregular. To limit 

spacing units to approximately 320 acres would cause a lack of 

f l e x i b i l i t y , much confusion and the creation of many non-standard 

units. Such a limitation would make i t almost impossible to pro­

tect the correlative rights of a l l parties having interests in 

irregular sections. 

Under a l l of the circumstances of the cases involved in this 

appeal, there can be no question but that the correlative rights 

of each interest owner in the pool are protected by the Commis­

sion's orders so far as i t i s practicable to do so. I t must be 

kept in mind that to create spacing units in tiiese cases which 

included less than the respective half sections involved would 

certainly violate the correlative rights of the other mineral 

owners who would be l e f t out of the spacing units. Furthermore, 

tlie creation of spacing units for le3s than the respective half 

sections would require the d r i l l i n g of an additional well or well3 

which would unquestionably result in economic loss and waste and 

in tha end would not recover any additional gas in addition to what 
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w i l l be recovered from the wells presently located i n Section 3. 

The Commission has found that the creation of the non-standarjl 

spacing units and the force pooling w i l l be i n the i n t e r e s t of 

conservation, the prevention of waste and w i l l protect c o r r e l a t i v e 

r i g h t s . The evidence supports a l l of these findings. Again, we 

c a l l a t t e n t i o n to tlie f a c t t h a t the United States owns a 12 1/2 

percent royalty under a l l of the federal lands involved i n the 

respective spacing unit3. We f e e l c e r t a i n t h a t i f the government 

f e l t i t s c o r r e l a t i v e r i g h t s were being v i o l a t e d by reason of the 

orders of the Commission, i t would have protested the formation 

and approval of the non-standard u n i t s . 

We re s p e c t f u l l y submit that the orders of tlie Commission should 

be upheld. 

Respectfully submitted, 

h 
/VIL5.IAM F. CARR 
Special Assistant Attorney General 
New Mexico O i l Conservation Commission 
Attorney f o r Respondent-Appellee 

HINKLE, BONDURANT, COX & EATON 

By 
Attorney f o r Intervenor 
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I N THE SUPREME COURT OF THE STATE OF NEW MEXICO 

RUTTER AND WILBANKS CORPORATION, 
A Texas C o r p o r a t i o n , 

P e t i t i o n e r - A p p e l l a n t , 

v s . N o . 9907 

OIL CONSERVATION COMMISSION OF 
THE STATE OF NEW MEXICO, 

Respondent-Appellee, 

and 

BLACK RIVER CORPORATION, 

Intervenor. 

APPELLANT'S BRIEF I N CHIEF 

STATEMENT OF THE CASE 

This appeal arises out of two sui t s brought i n the 

D i s t r i c t Court of Eddy County f o r a review of orders 

entered by the O i l Conservation Commission of New Mexico 

on August 7, 1972 (Tr. 5, 33) and November 29, 1972 -

(Tr. 7, 35) creating two non-standard gas proration units 

i n the Washington Ranch-Morrow Gas Pool, Eddy County, 

New Mexico. The cases were consolidated for t r i a l and 

a f t e r the t r i a l court had reviewed the t r a n s c r i p t before 

the O i l Conservation Commission (Tr. 55-248), and heard 

argument of counsel, the Court upheld the orders of the 

Commission (Tr. 20, 51). Petitioners appeal from the 

decisions of the Court. 



STATEMENT OF PROCEEDINGS 

On J u l y 12, 1972, Richard L. Stamets, a duly appointed 

and q u a l i f i e d examiner f o r the O i l Conservation Commission 

o f New Mexico, Respondent h e r e i n , conducted a hearing i n 

Case No. 4763 and co n s o l i d a t e d cases No. 4764 and No. 4765 

(Tr. 55, 97). The testimony and e x h i b i t s o f f e r e d i n Case 

No. 4763 were i n c o r p o r a t e d by reference i n t o the record i n 

con s o l i d a t e d cases No. 4764 and No. 4765 (Tr. 100). 

Pursuant t o the above hearings the Commission entered 

i t s Order No. R-4353 i n Case No. 4763, c r e a t i n g a 409.22 

acre non-standard gas p r o r a t i o n u n i t i n the Washington 

Ranch-Morrow Gas Pool, (Tr. 5 ) , and entered i t s Order No. 

R-4354 i n consolidated cases No. 4764 and 4765 c r e a t i n g a 

407.20 acre non-standard gas p r o r a t i o n i n the same pool , 

both i n Eddy County, New Mexico. (Tr. 33) 

P e t i t i o n e r made a p p l i c a t i o n f o r a hearing de novo, 

which was h e l d on November 21, 1972 as r e q u i r e d by law, 

before Commission members A. L. Po r t e r , J r . , and Alex 

Armijo (Tr. 183) . The three causes i n v o l v e d were c o n s o l i ­

dated f o r purposes o f the hearing vTr. 184). Fol l o w i n g 

t h i s hearing, the Commission entered Order No. R-4353-A, 

which r e a f f i r m e d Order No. R-4353 (Tr. 2 ) , and entered 

Order No. R-4354-A, which r e a f f i r m e d Order No. R-4354 

(Tr. 35) (Note: These pages are not i n proper sequence 

from p. 34 through 39. The proper sequence may be 

determined by reference t o the numbering a t the top o f 

each page.) 
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P e t i t i o n e r - A p p e l l a n t f i l e d a p p l i c a t i o n f o r rehe a r i n g 

i n each o f the cases, s t a t i n g the grounds of the i n v a l i ­

d i t y o f the orders, as r e q u i r e d by lav/ (Tr. 9, 4 0) . The 

a p p l i c a t i o n f o r r e h e a r i n g was denied by the f a i l u r e of 

the Commission t o a c t thereon. P e t i t i o n e r - A p p e l l a n t then 

f i l e d i t s p e t i t i o n f o r review i n the D i s t r i c t Court o f 

Eddy County (Tr.- 1, 29) . Entry o f appearance was f i l e d 

on b e h a l f o f Black River Corporation (Tr. 16, 46). 

The cases came on f o r hearing and were c o n s o l i d a t e d 

by order o f the c o u r t . No r e c o r d was made of the c o u r t 

proceedings. 

Requested f i n d i n g s o f f a c t and conclusions o f law were 

f i l e d on be h a l f o f P e t i t i o n e r - A p p e l l a n t (Supp. Tr. 1, 7 ) , 

and on b e h a l f o f Respondent-Appellee, O i l Conservation Com­

mission and I n t e r v e n o r Black River Corporation (Supp. Tr. 13) 

Requested f i n d i n g s o f f a c t submitted by P e t i t i o n e r -

A p p e l l a n t and denied by the Court (Supp. Tr. 1-6, 7-12), 

i n c l u d e d requests t o f i n d : 

1. That the orders o f the commission purported t o 

approve non-standard gas p r o r a t i o n u n i t s i n the Washington 

Rangh-Morrow Gas Pool, when the Commission had never 

e s t a b l i s h e d a standard gas p r o r a t i o n f o r the pool as p r o v i ­

ded by law. (Requested F i n d i n g 12, Supp. Tr. 3, 9-Challenged, 

P o i n t one) . 

2. That adoption o f a spacing r e g u l a t i o n by Commission 

r u l e i s not the e q u i v a l e n t t o the c r e a t i o n of a p r o r a t i o n 

u n i t pursuant t o s t a t u t e (Requested F i n d i n g 13, Tr. 3-4, 9-10-
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Challenged, Point one). 

3. That the t r a c t s dedicated to the wells i n the 

two cases, consisting of 409.22 acres and 407.20 acres 

respectively, bore no reasonable r e l a t i o n to the 320-acre 

spacing units provided for by Commission r u l e . (Requested 

Finding 14, Supp. Tr. 4, 10-Challenged Point One). 

4. The Court was requested to f i n d that findings 7, 8, and 

10 of the Commission's orders R-4353 and R-4 354 are not supp­

orted by substantial evidence.(Requested Finding 17, Supp. 

Tr. 4, 10-Challenged, Point One). 

5. The Court was requested to f i n d that findings 4, 5, 

6, 7, and 8 of Commission Orders R-4353-A and R-4354-A , 

were not supported by substantial evidence (Requested Finding 

18, Supp. Tr. 4, 10-Challenged, Point One). 

6. The Court was requested to f i n d that the Commission's 

orders resulted i n the dedication of non-productive acreage 

to the wells involved, impairing Petitioner-Appellant's 

c o r r e l a t i v e r i g h t s (Requested Finding 19, Supp. Tr. 4, 10-

Challenged, Point One). 

7. P l a i n t i f f - A p p e l l a n t requested a f i n d i n g t h a t the 

Commission f a i l e d t o p r o t e c t c o r r e l a t i v e r i g h t s (Requested 

F i n d i n g 20, Supp. T r . 5, 11-Challenged, P o i n t One). 

8. P l a i n t i f f - A p p e l l a n t requested a f i n d i n g that the 

Commission orders were not supported by substantial evidence 

(Requested Finding 21, Supp. Tr. 5, 11-Challenged, Point One). 
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9. P l a i n t i f f - A p p e l l a n t requested a f i n d i n g that 

i n the absence of prorationing of production i n the pool, 

the Commission cannot act to protect c o r r e l a t i v e r i g h t s by 

adjusting production from t r a c t s of d i f f e r i n g sizes. 

(Requested Finding 23, Supp. Tr. 5, 11-Challenged, Point 

One) . 

The T r i a l Court was f u r t h e r requested to f i n d as a 

matter of law, that the orders of the Commission were a r b i ­

t r a r y and capricious and not supported by substantial 

evidence, (Supp. Tr. 5, 11), that the Commission i s without 

a u t h o r i t y to force pool lands i n excess of a standard pro­

r a t i o n u n i t (Supp. Tr. 5, 21), and that the c o r r e l a t i v e r i g h t s 

of Petitioner-Appellant are not protected, and i t s property 

i s being taken without due process of law (Supp. Tr. 6, 12-

Challenged,Point One). 

The T r i a l Court made no findings of fa c t or conclusions 

of lav/, but entered i t s judgment reaffirming Orders R-4353 

and R-4353-A, and R-4354 and R-4354-A. (Tr. 20, 51). 

Judgment was entered i n commission case No. 4763, heard 

as Case No. 284 77 i n the D i s t r i c t Court, and i n Commission 

Case Nos. 4764 and 4765, heard as Case No. 28478 i n the 

D i s t r i c t Court, on September 14, 1973. (Tr. 20, 51). The 

time for appeal started running on September 14, 1973. Notice 

of appeal was f i l e d on October 11, 1973 (Tr. 22, 53). Trans­

c r i p t was f i l e d as a consolidated record on January 8, 1974, 

and an Order of Consolidation was entered by the Supreme Court. 
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ARGUMENT 

NEW MEXICO OIL CONSERVATION COMMISSION ORDER NO. 
R-4 353, REAFFIRMED BY ORDER NO. R-4353-A, AND 
ORDER NO. R-4354, REAFFIRMED BY ORDEK NO. R-4354-A 
ARE UNLAWFUL, UNREASONABLE, ARBITRARY AND CAPRICIOUS, 
AND SHOULD HAVE BEEN SET ASIDE BY THE TRIAL COURT. 

Th i s case i s b e f o r e the c o u r t as a s t a t u t o r y appeal 

f rom orders o f the O i l Conservat ion Commission o f New Mexico 

approving two non-s tandard gas p r o r a t i o n u n i t s i n the Washing­

ton Ranch-Morrow Gas Poo l , Eddy County, New Mexico, and p o o l ­

i n g a l l o f the m i n e r a l i n t e r e s t s u n d e r l y i n g the non-s tandard 

u n i t s . The cases were brought b e f o r e the Commission on * 

the a p p l i c a t i o n o f the i n t e r v e n o r , Black River C o r p o r a t i o n , 

and were opposed bo th as t o the c r e a t i o n o f the non-s tandard 

u n i t s and the compulsory p o o l i n g , by P e t i t i o n e r - A p p e l l a n t 

as the owner o f an o v e r r i d i n g r o y a l t y i n t e r e s t i n each o f 

the u n i t s . ( T r . 79, 221 , 222) . 

I n v o l v e d are u n i t s c o n s i s t i n g o f the East h a l f o f Sec t ion 

3, and the West h a l f o f Sec t ion 3, bo th i n Township 26 South, 

Range 24 East , N . M . P . M . , Eddy County. The East h a l f -un i t 

comprises 409.22 acres , and the West h a l f , 407.20 acres . For 

r e f e rence we have a t t ached he re to as E x h i b i t "A" , a p l a t 

o f Sec t ion 3, which was i n t r o d u c e d a t the hea r ing J u l y 12, 

1972, as Black River C o r p o r a t i o n ' s E x h i b i t No. 5. The e x h i b i t 

a lso shows l o c a t i o n o f the w e l l s p r e s e n t l y on the u n i t . 

The t r i a l c o u r t made no f i n d i n g s i n upho ld ing the orders 

o f the Commission. T h i s , however, does no t impa i r the rev iew 

i n the Supreme Cour t , s ince t h i s c o u r t makes the same rev iew 

o f the O i l Commission's a c t i o n as t h a t made by the D i s t r i c t 

Cour t . Otero v . New Mexico S ta te P o l i c e Board, 83 N.M. 594. 
495 P.2d 374. 
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The e f f e c t of these two orders i s to d i l u t e the i n t e r e s t 

owned by Petitioner-Appellant i n Lots 1 through 8, as shown 

on Exhibit "A", attached hereto. The reduction of P e t i t i o n e r -

Appellant's i n t e r e s t i s between twenty-five and t h i r t y per 

cent, as a r e s u l t of the orders complained of. (Tr. 221-223) . 

495 P. 2d 374. 

(A) THE COMMISSION HAS NOT COMPLIED WITH NEW MEXICO 
STATUTES IN CREATING THE NON-STANDARD PRORATION 
UNITS. 

The O i l Conservation Commission's a u t h o r i t y over the 

creation of proration units i s found i n Sec. 65-3-14 (b), 

N.M.S.A., 1953 Comp., which provides: 

"The Commission may establish a proration u n i t 
for each pool, such being the area that can be 
e f f i c i e n t l y and economically drained and deve­
loped by one w e l l , and i n so doing the Commis­
sion s h a l l consider the economic loss caused 
by the d r i l l i n g of unnecessary wells, the pro­
tec t i o n of c o r r e l a t i v e r i g h t s , including those 
of r o y alty owners, the prevention of waste, the 
avoidance of the augmentation of ri s k s a r i s i n g 
from the d r i l l i n g of an excessive number of 
wells, and the prevention of reduced recovery 
which might r e s u l t from the d r i l l i n g of two few 
wells." 

The Commission has never, pursuant to t h i s section, 

created a proration u n i t for the Washington Ranch-Morrow 

Gas Pool. Instead i t has r e l i e d solely on one of i t s rules, 

Rule 104, A r t i c l e I I , which provides that wells d r i l l e d to 

a formation of Pennsylvanian age or older, i n pools created 

and defined by the Commission a f t e r June 1, 1964, s h a l l be 

located on a designated d r i l l i n g t r a c t of 320 acres, more 

or less, comprising any two continguous quarter sections of 

a governmental survey. The Commission's a u t h o r i t y to create 

spacing units i s found i n Sec. 65-3-11(10), N.M.S.A., 1953 Comp, 
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I t should be pointed out here that production from the 

Washington Ranch-Morrow Gas Pool never has been and i s not 

now prorated, and there has never been any necessity to create 

proration units as such. 

A "proration u n i t " i s the maximum area i n a pool which 

can be e f f i c i e n t and economically drained by one w e l l , as 

determined by the Commission. Sec. 65-3-14(b), supra. I t 

i s also defined as the acreage assigned to an i n d i v i d u a l 

w e l l for the purposes of a l l o c a t i n g allowable production 

thereto. Williams & Meyers, Manual of O i l and Gas Terms, 

(1957), p. 198. 

No order of the Commission exists which makes any f i n d i n g 

as to the area one w e l l w i l l drain and develop i n the Washing­

ton Ranch-Morrow Gas Pool. 

As stated by t h i s Court i n Continental O i l Co. vs. O i l 

Conservation Commission, 70 N.M. 310, 373 P. 2d 809, at p. 318 

"The O i l Conservation Commission i s a creature 
of s t a t u t e , expressly defined, l i m i t e d and em­
powered by the laws creating i t . " 

I n the exercise of i t s l e g i s l a t i v e function an adminis­

t r a t i v e body may be delegated the power to make fa c t deter­

minations to which the law, as set f o r t h by the l e g i s l a t i v e 

body, i s to be applied. Continental O i l Co. v. O i l Conserva­

t i o n Commission, supra. The l e g i s l a t u r e , i n Sec. 65-3-14(b) 

has set out the standards to be followed i n creating a stan­

dard proration u n i t for an o i l or gas pool. The Commission 

has never followed these standards, nor has i t created a 

standard proration u n i t . 



Under Sec. 65-3-11 (10), N.M.S.A., 1953 Corrip., "the 

Commission i s given the aut h o r i t y simply to f i x the spacing 

of wells." No c r i t e r i a i s set out on the basis of which 

the Commission i s to act, and nowhere i s the a u t h o r i t y of 

the Commission to create spacing units set out. I n f a c t 

i n only one place i n the statutes are spacing units 

mentioned, where the a u t h o r i t y of the Commission to pool 

separate t r a c t s i s set out i n Sec. 6 5-3-14(c) N.M.S.A., 

Repl. Vol. 9, pocket supplement. We w i l l discuss t h i s 

section l a t e r . 

Respondent-Appellee and Intervenor r e l y on the p r o v i ­

sions of Commission Rule 104, A r t i c l e I I as the Commission's 

aut h o r i t y for the formation of the two non-standard units 

involved here (Supp. Tr. 17, 18). The Court can take j u d i ­

c i a l notice of the rules and regulations adopted by the 

O i l Conservation Commission. U. S. v. Gumm, 9 N.M. 611, 58 

P. 398; Goldenburg v. Village of Capitan, 53 N.M. 137, 203 

P. 2d 370; New Mexico Rules of Evidence, Rule 201. 

Commission Rule 104, A r t i c l e I I (a) provides that a 

development w e l l projected to a formation of Pennsylvanian 

age or older i n a pool created subsequent to June 1, 1964, 

s h a l l be located on a designated d r i l l i n g t r a c t of 320 acres 

comprising any two continguous quarter sections of a single 

governmental quarter section. 

This, i t i s submitted, i s not the equivalent of creation 

of a proration u n i t , as provided by Sec. 65-3-14(b) N.M.S.A. 

1953, supra. 



I t may be argued t h a t a spac ing u n i t , as p rov ided under 

Rule 104, A r t i c l e I I , i s e s s e n t i a l l y the same t h i n g as a 

p r o r a t i o n u n i t , and t h a t the terms are used i n t e r changeab ly . 

This i s t l ie view taken by IA Summers, O i l & Gas, Sec. 95, 

where a t note 16, pa 52, the t e s t w r i t e r s t a t e s : 

" I n states l i k e New Mexico, Louisiana,Okla­
homa, Arkansas, and others where the conser­
vation agency i s authorized to create d r i l l i n g 
or spacing units and to l i m i t and prorate the 
production of o i l or gas, or both, the terms 
d r i l l i n g u n i t and proration u n i t become 
p r a c t i c a l l y synonymous." 

I f t h i s be true, then the same requirements for 

creation of a d r i l l i n g or spacing u n i t that are required 

f o r the creation of a proration u n i t should be observed. 

I t i s fundamental that i f the two are to be treated and 

considered the same under the orders of the commission, 

i n order to achieve the protection of c o r r e l a t i v e r i g h t s , 

and the prevention of waste, the Commission must, as a 

minimum, follow the statutory procedure required under 

Sec. 65-3-14, supra. To hold that i t can create a spacing 

u n i t without following t h i s procedure renders the section 

meaningless. 

(B) THE ORDERS OF THE COMMISSION ARE ARBITRARY AND CAPRI­
CIOUS IN THAT THEY DO NOT PROTECT THE CORRELATIVE 
RIGHTS OF PETITIONER AND OTHER OWNERS OF INTERESTS 
IN THE UNITS, AS REQUIRED BY LAW. 

The New Mexico statutes a t a number of points, enjoin 

the Commission to protect c o r r e l a t i v e r i g h t s . Sec. 65-3-10, 

N.M.S.A., 1053 Comp., provides: 
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"The commission i s hereby empowered, and i t 
i s i t s duty, to prevent the waste p r o h i b i t e d 
by t h i s a c t and t o p r o t e c t c o r r e l a t i v e r i g h t s , 
as i n t h i s a c t provided. To t h a t end, the 
commission i s empowered to make and enforce 
r u l e s , r e g u l a t i o n s and orders, and to do what­
ever may be reasonably necessary t o c a r r y out 
the purposes o f t h i s a c t , whether o r not i n d i ­
c ated or s p e c i f i e d i n any s e c t i o n hereof." 

C o r r e l a t i v e r i g h t s i s defin e d i n Sec. 65-3-19 H., 

N.M.S.A. 1953 Comp., as f o l l o w s : 

"H. ' C o r r e l a t i v e r i g h t s ' means the o p p o r t u n i t y 
a f f o r e d , so f a r as i t i s p r a c t i c a b l e t o do so, 
to the owner of each pr o p e r t y i n a pool t o 
produce w i t h o u t waste h i s j u s t and e q u i t a b l e 
share o f the o i l or gas, or both, i n the po o l , 
being an amount, so f a r as can be p r a c t i c a b l y 
determined, and so f a r as can be p r a c t i c a b l y 
obtained w i t h o u t waste, s u b s t a n t i a l l y i n the 
p r o p o r t i o n t h a t the q u a n t i t y of recoverable o i l 
or gas, o r both, under such p r o p e r t y bears t o 
the t o t a l recoverable o i l or gas, or both, i n 
the p o o l , and f o r such purpose t o use h i s j u s t 
and e q u i t a b l e share o f the r e s e r v o i r energy." 

The p r o t e c t i o n o f c o r r e l a t i v e r i g h t s i s not l i m i t e d 

t o those who have the r i g h t t o d r i l l and develop the pro­

p e r t y , but extends t o the r i g h t s o f r o y a l t y owners. Sec. 

65-3-14(b), N.M.S.A., 1953 Comp. 

The a u t h o r i t y o f the Commission t o force pool separately 

owned p r o p e r t i e s w i t h i n a spacing or p r o r a t i o n u n i t i s found 

i n Sec. 65-3-14c, N.M.S.A., Rep. Vol 9, 1973 Supp., which 

provides: 

"C. When two (2) or more sepa r a t e l y owned t r a c t s 
o f land are enbraced w i t h i n a spacing or p r o r a t i o n 
u n i t , or where there are owners o f r o y a l t y i n t e r e s t 
or undivided i n t e r e s t s i n o i l and gas minerals 
which are separately owned or any combination 
t h e r e o f , embraced w i t h i n such spacing or p r o r a t i o n 
u n i t , the owner or owners thereof may v a l i d l y pool 
t h e i r i n t e r e s t s and develop t h e i r lands as a u n i t . 
Where, however, such owner o r owners have not agreed 
t o pool t h e i r i n t e r e s t , and where one such separate 
owner, or owners, who has the r i g h t t o d r i l l has 
d r i l l e d or proposes t o d r i l l a w e l l on s a i d u n i t 
t o a common source of supply, the commission, t o 
avoid the d r i l l i n g o f unnecessary w e l l s or t o pro-
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t e e t c o r r e l a t i v e r i g h t s , or to prevent waste, 
s h a l l pool a l l or any part of such lands or 
int e r e s t s or both i n the spacing or proration 
u n i t as a u n i t . " (Emphasis added). 

" A l l orders e f f e c t i n g such pooling s h a l l be 
made a f t e r notice and hearing, and s h a l l be 
upon such terras and conditions as are j u s t and 
reasonable and w i l l a f f o r d to the owner or 
owners of each t r a c t or i n t e r e s t i n the u n i t 
the opportunity to recover his j u s t and f a i r 
share of the o i l or gas, or both. * * * For 
the purpose of determining the portions of pro­
duction owned by the persons owning in t e r e s t s 
i n the pooled o i l or gas, or both, such pro­
duction s h a l l be allocated to the respective 
t r a c t s w i t h i n the u n i t i n the proportion that 
the number of surface acres included w i t h i n 
each t r a c t bears to the number of surface acres 
included i n the e n t i r e u n i t . * * * " 

As shown above, the Commission has never established a 

proration u n i t f o r the Washington Ranch-Morrow Gas Pool. At 

best i t has created spacing units of doubtful v a l i d i t y . 

Assuming however, that the Commission has i n fact established 

some sor t of u n i t to which i t can grant an exception, i t i s 

submitted the Commission has exceeded i t s a u t h o r i t y and has 

f a i l e d to protect c o r r e l a t i v e r i g h t s i n the creation of 

the oversize units created i n these two cases. 

We cannot question the Commission's au t h o r i t y to create 

non-standard u n i t s . This a u t h o r i t y i s found i n Sec. 65-3-14.5 

C, N.M.S.A., 1953 Comp., Rep. Vol. 9. The section provides 

th a t non-standard spacing or proration units may be esta­

blished by the commission, but sets up no standards to guide 

the Commission i n the creation of such u n i t s . The commission 

has adopted no guidelines or standards of i t s own pursuant 

to the power conferred by the section. 

Admittedly some expections are essential to adjust u n i t 

boundaries to minor variations i n surveys, and to provide 
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f o r the s i t u a t i o n where acreage f o r a f u l l u n i t i s not 

a v a i l a b l e t o dedicate t o the w e l l . There are, however, 

c e r t a i n requirements, t o which standards l a i d down by 

the l e g i s l a t u r e must conform. I n c o n f e r r i n g d i s c r e t i o n ­

ary pov/er upon an a d m i n i s t r a t i o n agency, the standards 

proposed by the l e g i s l a t i v e a u t h o r i t y must be reasonably 

adequate, s u f f i c i e n t , and d e f i n i t e f o r the guidance o f the 

agency, and must a l s o be s u f f i c i e n t t o enable those a f f e c t e d 

t o know t h e i r r i g h t s and o b l i g a t i o n s . 1 Am. Jur. 2d, 

A d m i n i s t r a t i v e Law, Sec. 117, p. 923. The only standards 

a v a i l a b l e t o the commission i n t h i s connection are those 

f o r the f o r m a t i o n o f a p r o r a t i o n u n i t , and we must look 

t o those f o r guidance. 

The a u t h o r i t y o f the O i l Conservation Commission t o pool 

p r o p e r t i e s where the owners have not agreed t o pool such 

acreage i s l i m i t e d t o lands "embraced w i t h i n a spacing or 

p r o r a t i o n u n i t , or where th e r e are undivided i n t e r e s t s i n 

o i l and gas minerals which are sep a r a t e l y owned or any com­

b i n a t i o n t h e r e o f , embraced w i t h i n such spacing or p r o r a t i o n 

u n i t , " Sec. 65-3-14 C, supra. (Emphasis added). 

Here the commission has purported t o pool acreage f a r 

i n excess o f any e s t a b l i s h e d u n i t a t the time the a c t i o n 

was brought. 

The o r i g i n o f the language "embraced.with a spacing 

o r p r o r a t i o n u n i t " c l e a r l y arose from the o r i g i n of the com­

puls o r y p o o l i n g s t a t u t e s . Twenty-two s t a t e s have adopted 

compulsory p o o l i n g s t a t u t e s s i m i l a r t o the New Mexico s t a t u t e . 

I n every one o f them the language "embraced w i t h i n " appears. 

Meyers, O i l & Gas Law, Sec. 9.01 ( 4 ) , p. 210. These s t a t u t e s 

arose out of the problem created by the small t r a c t , smaller 
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than the normal spacing or p r o r a t i o n u n i t . I t was e a r l y 

held i n Texas t h a t the owner o f a small t r a c t could not 

c o n s t i t u t i o n a l l y be deprived of the r i g h t t o d r i l l . 

F i x i n g an allowable f o r the w e l l on the s n a i l t r a c t t h a t 

would be l a r g e enough t o make the w e l l p r o f i t a b l e would 

c o n f i s c a t e the pr o p e r t y o f owners of neighboring p r o p e r t i e s , 

and i f the all o w a b l e assigned i s commensurate w i t h the 

reserves u n d e r l y i n g the t r a c t , the w e l l would be u n p r o f i t a b l e , 

Meyers, O i l & Gas Law, Sec. 8.01(3), p. 209. 

The plan of compulsory p o o l i n g was advocated as a means 

of r e s o l v i n g t h i s problem and as being "the only method t h a t 

can be adopted which w i l l under a l l c o n d i t i o n s prevent both 

c o n f i s c a t i o n o f p r o p e r t y and the d r i l l i n g o f unnecessary 

w e l l s . . . I t seems t o be the only r e a l s o l u t i o n o f the small 

t r a c t problem." Walker, "The Problem o f the Small T r a c t 

Under Spacing Regulations." Tex. L. Rev. L V I I , p. 157 (1938). 

The problem i s p a r t i c u l a r l y acute where c i t y l o t s are 

concerned, and i t was e a r l y h e l d t h a t m u n i c i p a l i t i e s could, 

by ordinance, r e s t r i c t d r i l l i n g w i t h i n the municipal area, 

thus f o r c i n g agreement among the owners. 6 Wil l i a m s & Meyers, 

O i l & Gas Law. 

Hence a l l o f the compulsory p o o l i n g s t a t u t e s assume 

t h a t the t r a c t sought t o be pooled i s "embraced w i t h i n " a 

standard spacing or p r o r a t i o n u n i t . I n f a c t the s t a t u t e s 

u n i f o r m i l y presuppose the existence of an e s t a b l i s h e d d r i l l i n g 

o r spacing u n i t . 6 Williams & Meyers, O i l & Gas Law, Sec. 

905.2, p. 28.6. 
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The compulsory p o o l i n g o f u n i t s f a r i n excess o f the 

320 acre spacing u n i t s t h a t presumably had been e s t a b l i s h e d 

f o r the pool does vi o l e n c e t o both the spacing and p r o r a t i o n 

u n i t s t a t u t e s , and the compulsory p o o l i n g s t a t u t e of the 

State o f New Mexico. 

So f a r as we are able t o determine, the Supreme Court 

has never d i r e c t l y passed upon the a u t h o r i t y of the Commis­

sion t o approve non-standard spacing and p r o r a t i o n u n i t s 

o f the s i z e or c h a r a c t e r i n v o l v e d i n t h i s case but i t 

has answered the problem of what standard i s t o be a p p l i e d . 

I n Sims v. Mechem, e t a l . , 72 N.M. 186, 382 P.2d 183, t h i s 

c o u r t h e l d t h a t where an order e s t a b l i s h i n g two separate 

standard p r o r a t i o n u n i t s d i d not c o n t a i n a f i n d i n g as t o 

the existence o f waste, or t h a t p o o l i n g would prevent waste, 

based upon evidence t o support such a f i n d i n g the commission 

was w i t h o u t j u r i s d i c t i o n t o e n t e r a p o o l i n g order, and i t 

was v o i d . 

I n the Sims case the c o u r t recognized the a u t h o r i t y o f 

the Commission t o r e q u i r e the p o o l i n g o f p r o p e r t y when such 

p o o l i n g had not been agreed upon, bu t the c o u r t went'on t o 

p o i n t out, a t page 189: 

"But the s t a t u t o r y a u t h o r i t y o f the commis­
sion t o pool property or t o modify e x i s t i n g 
agreements r e l a t i n g t o production w i t h i n a 
pool under e i t h e r o f the subsections (Sec. 
65-3-14(c) and (e) must be p r e d i c a t e d on 
the p r e v e n t i o n o f waste. Section 65-3-10, 
1953 Comp." 

This, o f course, i s c o n s i s t e n t w i t h the r u l i n g of t h i s 

c o u r t i n C o n t i n e n t a l O i l Co. v. O i l Conservation Commission, 

supra, and w i t h E l Paso N a t u r a l Gas Co. v. O i l Conservation 

Commission, 76 N.M. 268, 414 P.2d 496. I n the C o n t i n e n t a l 

O i l Co. case, the Supreme Court p o i n t e d out t h a t the New 



Mexico L e g i s l a t u r e has e x p l i c i t e d l y d e f i n e d both "waste" 

and " c o r r e l a t i v e r i g h t s " and placed upon the Commission the 

duty o f p r e v e n t i n g the one and p r o t e c t i n g t l i e o t h e r . At 

page 318 of the C o n t i n e n t a l o p i n i o n , the c o u r t had t h i s t o 

say: 

"The O i l Conservation Commission i s a cr e a t u r e 
o f s t a t u t e , expressly d e f i n e d , l i m i t e d and empower­
ed by the laws c r e a t i n g i t . The commission has 
j u r i s d i c t i o n over matters r e l a t e d t o the conser­
v a t i o n of o i l and gas i n New Mexico, but the basis 
o f i t s powers i s founded on the duty to prevent 
waste and t o p r o t e c t c o r r e l a t i v e r i g h t s . See 
Sec. 65-3-10, supra. A c t u a l l y , the pre v e n t i o n 
of waste i s the paramount power, inasmuch as t h i s 
term i s an i n t e g r a l p a r t of the d e f i n i t i o n of 
c o r r e l a t i v e r i g h t s . " 

I n an e f f o r t t o comply w i t h t h i s duty, the commission 

has made f i n d i n g s i n each o f the orders to the e f f e c t t h a t 

waste w i l l be prevented, and t h a t c o r r e l a t i v e r i g h t s w i l l 

be p r o t e c t e d . 

I n i t s Order No. R-4 353 the commission found: 

"(7) That t o avoid the d r i l l i n g o f unnecessary 
w e l l s , t o p r o t e c t c o r r e l a t i v e r i g h t s , and t o 
a f f o r d t o the owner o f each i n t e r e s t i n s a i d 
non-standard u n i t the o p p o r t u n i t y t o recover 
or r e c e i v e w i t h o u t unnecessary expense h i s 
j u s t and f a i r share of the gas i n s a i d p o o l , 
the s u b j e c t a p p l i c a t i o n should be approved by 
p o o l i n g a l l mineral i n t e r e s t , whatever they 
may be, w i t h i n s a i d u n i t . " 

(Tr. 6 ) . 

An almost i d e n t i c a l f i n d i n g was made i n commission 

Order No. R-4354. There i s no mention o f waste i n e i t h e r 

o f these orders. 

On hearing de novo the commission simply found t h a t 

the i n i t i a l orders provided p r o t e c t i o n f o r the c o r r e l a t i v e 

r i g h t s o f a l l m i n e r a l i n t e r e s t owners, and w i l l r e s u l t i n 
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the prevention of waste. Findings (7) and (8), (Tr. 8, 34). 

The type of waste contemplated i s not mentioned. 

Correlative Rights 

Petitioner-Appellant contends that the findings that 

c o r r e l a t i v e r i g h t s w i l l be protected by the orders complained 

of are not supported by substantial evidence. 

In Continental O i l Co. v. Oil Conservation Commission, 

supra, t h i s court had t h i s to say about c o r r e l a t i v e r i g h t s : 

" * * * In order to protect c o r r e l a t i v e r i g h t s , 
i t i s incumbent upon the commission to deter­
mine, 'so far as i t i s p r a c t i c a l to do so, ' 
cer t a i n foundationary matters, without which 
the c o r r e l a t i v e r i g h t s of the various owners 
cannot be ascertained. Therefore, the commis­
sion, by 'basic conclusions of f a c t 1 (or what 
might be termed 'fi n d i n g s ' ) , must determine, 
insofar as practicable, (1) the amount of 
recoverable gas under each producer's t r a c t ; 
(2) the t o t a l amount of recoverable gas i n the 
pool; (3) the proportion that (1) bears to (2) ; 
(4) what portion of the arrived a t proportion 
can be recovered without waste. That the extent 
of the c o r r e l a t i v e r i g h t s must f i r s t be deter­
mined before the commission can act to protect 
them i s manifest." (Emphasis by the Court). 

I n a d d i t i o n the commission i s r e q u i r e d t o prevent 

dra inage between produc ing t r a c t s t h a t i s no t equa l i z ed 

by coun te r -d ra inage under the p r o v i s i o n s o f Sec. 6 5 - 3 - 1 3 ( c ) , 

N . M . S . A . , 1953 Comp. 

The findings and conclusions of the commission i n the 

orders complained of here make no mention of any of the above 

factors, nor i s there any evidence i n the record to support 

such findings. 

On the question of recoverable gas i n the pool there 

i s no mention whatsoever. 
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On the question of recoverable gas u n d e r l y i n g the 

t r a c t s i n v o l v e d , we f i n d the testimony by Mr. W i l l i a m P. 

Aycock, engineer f o r Black River Corporation: 

"Q. Have you made any c a l c u l a t i o n s o f the reserves 
u n d e r l y i n g Section 3? 

"A. I have made no c a l c u l a t i o n s w i t h regard t o s p e c i f i c 
areas, I have made some reserve estimates based 
on r e l a t i v e d e l i v e r a b i l i t y and assuming drainage 
areas t o be o f various s i z e s . I do not represent 
them t o be accurate a t t h i s stage, because i t was 
done before the w e l l s i n Section 3 were d r i l l e d , 
and a t the time I d i d work them out, there were 
no Upper Morrow completions. So the c a l c u l a t i o n s 
I have — I have done some, but they are obsolete." 

(Tr. 204-205) 

Later along the same l i n e the witness t e s t i f i e d : 

"A. No, s i r . I n my o p i n i o n , i t would take one t o two 
years t o make reserve estimates t h a t I would have 
any confidence i n . " 

(Tr. 205) . 

We f i n d no o t h e r testimony i n the record r e l a t i n g t o 

the question of reserves -- the only i n f o r m a t i o n on the basis 

of which the Commission can determine c o r r e l a t i v e r i g h t s . 

C o n t i n e n t a l O i l Co. v. O i l Conservation Commission, supra. 

There was some general testimony i n regard t o c o r r e l a t i v e 

r i g h t s , which was i n no way based upon the amount o f recover­

able gas i n the p o o l , or u n d e r l y i n g the various t r a c t s . 

The witness Aycock, i n answer t o a question as t o whether the 

formation o f the non-standard u n i t s would p r o t e c t c o r r e l a t i v e 

r i g h t s , s t a t e d t h a t i t would. (Tr. 67-68, 116). Again when 

asked i f g e t t i n g the w e l l on production as q u i c k l y as poss i b l e 

would p r o t e c t c o r r e l a t i v e r i g h t s , he answered t h a t i t would. 

(Tr. 123). 

This i s a l l t h a t we f i n d i n the recor d t o support the 



f i n d i n g of the Commission that c o r r e l a t i v e r i g h t s w i l l be 

protected. 

As s t a t e d i n the C o n t i n e n t a l O i l Co. case, t h a t the 

e x t e n t o f c o r r e l a t i v e r i g h t s must f i r s t be determined b e f o r e 

the commission can a c t t o p r o t e c t them i s m a n i f e s t . Yet 

the commission says t h a t c o r r e l a t i v e r i g h t s w i l l be p r o t e c t e d 

On the c o n t r a r y , there i s ample evidence t o suppor t a f i n d ­

i n g t h a t c r e a t i o n o f the. two non-s tandard u n i t s w i l l no t 

p r o t e c t c o r r e l a t i v e r i g h t s , b u t w i l l v i o l a t e such r i g h t s . 

I t must be borne i n mine that production from t h i s pool 

i s not prorated or r e s t r i c t e d i n any way by the O i l Conser­

vation Commission (Tr. 203) . 

The Commission has made findings that one we l l w i l l 

e f f e c t i v e l y drain each of the two non-standard units involved 

here. (Tr. 6, 8, 34, 36). This means that each of the wells 

according to the commission's findings, i s capable of d r a i n i n 

i n excess of 400 acres. The finding can only support the 

conclusion that the o f f s e t t i n g wells, located on standard 

320 acre u n i t s , can also drain i n excess of 400 acres. There 

i s no prorationing or other r e s t r i c t i o n s by which the com­

mission can contr o l the production of wells located on the 

smaller u n i t s , i n order to protect against drainage that i s 

not compensated by counter drainage. 

This was recognized by tlie Intervenor, who was the 

applicant f o r the non-standard units and compulsory pooling. 

The witness Aycock, the only witness offered i n support of 

the proposed u n i t s , a f t e r t e s t i f y i n g that approval of the 

units would protect c o r r e l a t i v e r i g h t s (Tr. 68) on cross 
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examination t e s t i f i e d as f o l l o w s : 

Q. Are you aware of cap a c i t y allowables today i n New 
Mexico? 

A. Yes. 

Q. Then how arc you going to a d j u s t t h a t t o g i v e - -

(Objection) 

A. I f the pipe l i n e i s i n th e r e , the Commission a t 
such time would r e q u i r e r a t a b l e take. Now, a l l 
o f these w e l l s are shown capable o f producing 
gas a t a commercial r a t e , and i t would not be a 
d i f f i c u l t t h i n g t o achieve the p r o t e c t i o n of a l l 
c o r r e l a t i v e r i g h t s . 

Q. Other than through p r o r a t i o n u n i t s ( p r o r a t i o n i n g ) , 
have you ever known t h i s Commission t o r e q u i r e 
r a t a b l e take? 

A. No. 

(Tr. 74). 

Again on d i r e c t examination the same witness recognized 

the problem and s t a t e d t h a t p r o r a t i o n i n g o f the pro d u c t i o n 

from the pool would be necessary i f c o r r e l a t i v e r i g h t s are 

to be p r o t e c t e d : 

MR. HINKLE: Have you any suggestions t h a t you could 
make as t o how the O i l Conservation Commission 
can a d j u s t the pr o d u c t i o n from the w e l l i n the 
West h a l f t o give i t c r e d i t f o r 407.20 acres as 
opposed t o a w e l l on 320 acres? 

THE WITNESS: Yes, s i r , I t h i n k t h a t pool r u l e s have 
been promulgated t o p r o t e c t c o r r e l a t i v e r i g h t s , 
and the r u l e s already say t h a t a t such time as 
t h i s happens, c r e d i t should be given f o r the excess 
acreage. 

MR. HINKLE: Are you t a l k i n g about a p r o r a t i o n i n g order? 

THE WITNESS: Right. 

The problem was f u r t h e r recognized by the Commission 

examiner: 
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MR. STAMETS: You responded t o several questions t h a t 
Mr. K e l l a h i n asked concerning the p r o t e c t i o n o f 
r o y a l t y i n t e r e s t s i n the South h a l f of Section 2. 
I'm not q u i t e c l e a r as t o whether you f e e l t h i s 
pool w i l l have t o be p r o r a t e d or needs t o be prora t e d 
i n order t o p r o t e c t the r o y a l t y i n t e r e s t s o f the 
operators i n the South h a l f of Section 3 i f these 
large u n i t s we arc dis c u s s i n g here are approved. 

THE WITNESS: I n my o p i n i o n , t h i s Commission w i l l have 
to take t h a t i n t o account, take i n t o account the 
s i z e o f the p r o r a t i o n u n i t s , yes. 

The Commission, i n e n t e r i n g i t s orders i n these cases, chose 

to ignore t h i s testimony, and d i d not i n any way take i n t o 

account the problem created by the d i f f e r i n g sizes o f pro­

r a t i o n u n i t s i n the p o o l . The pool was not then nor i s i t 

now p r o r a t e d , nor pro d u c t i o n r e s t r i c t e d by the commission 

i n any other way. 

A. W. Ru t t e r , wi tness f o r P e t i t i o n e r - A p p e l l a n t , d i s ­

cussed the e f f e c t o f the o v e r - s i z e u n i t s on the i n t e r e s t s 

o f h i s company: 

Q. Did you d e c l i n e t o j o i n i n the u n i t ? 

A. Yes, s i r . 

Q. For what reason? 

A. The East h a l f of the s e c t i o n contains 407 acres and 
p o r t i o n s o f Lots 1, 2, 7, and 8, and i n the North 
h a l f o f the Southwest q u a r t e r c o n t a i n 322.15 acres. 
This exceeds the standard p r o r a t i o n u n i t and 
to add a d d i t i o n a l acreage i s i n e f f e c t d i l u t i n g 
our r o y a l t y i n t e r e s t s w i t h o u t any o f f s e t t i n g 
increase i n reserves or c u r r e n t p r o d u c t i o n . So, 
t h e r e f o r e , i t would be damaging t o our c o r r e l a t i v e 
r i g h t s . 

(Tr. 80) 

The commission, i n e n t e r i n g i t s orders, must p r o t e c t 

c o r r e l a t i v e r i g h t s , and i n doing so, i s r e q u i r e d t o give 

c o n s i d e r a t i o n t o acreage, as w e l l as t o othe r f a c t o r s . 

Sec. 65-3-13 N.M.S.A., 1953 Comp. 
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Not o n l y are the commission 's f i n d i n g s t h a t c o r r e l a t i v e 

r i g h t s w i l l be p r o t e c t e d n o t supported by s u b s t a n t i a l 

evidence b u t the commission has ignored p o s i t i v e evidence 

t h a t approval o f the non-s tandard u n i t s w i l l i n f a c t impa i r 

c o r r e l a t i v e r i g h t s . 

C rea t ion o f the non-s tandard p r o r a t i o n u n i t s was n o t 

necessary t o p r o t e c t the c o r r e l a t i v e r i g h t s o f anyone, and 

as we have shown, d i d no t p r o t e c t the c o r r e l a t i v e r i g h t s 

o f the owners w i t h i n the u n i t s . 

As an a l t e r n a t i v e , Petitioner-Appellant made suggestions 

as to how units of more nearly standard 320 acre size, could 

be formed. 

A. VJ. R u t t e r proposed as an a l t e r n a t i v e , the f o r m a t i o n 

o f th ree u n i t s compr i s ing the south h a l f o f the south h a l f 

o f Sect ions 2, 3 and 4, c r e a t i n g a u n i t o f approx imate ly 

320 acres , l e a v i n g u n i t s o f 310.43 acres f o r the West h a l f 

o f Sec t ion 3, and 322.15 acres f o r the East h a l f o f the 

s e c t i o n . ( T r . 8 2 ) . See E x h i b i t "A" a t t ached h e r e t o . 

When the objection was made that t h i s would require 

crossing section l i n e s , William LeMay, a consulting geologist 

located i n Santa Fe, New Mexico, proposed the formation 

of three units w i t h i n Section 3. His proposal, offered as 

Rutter & Wilbanks Corporation Exhibit No. Two a t the hearing 

November 21, 1972, i s attached hereto as Exhibit "B". 

As can be seen from Mr. LeMay's e x h i b i t , the units pro­

posed by Black River Corporation are 27.25% and 27.88% over­

size i f we consider 320 acres the standard. His suggestion 
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would r e s u l t i n units 17.78%, 13.35% and 13.75% under the 

standard 320 acres, doing considerably less violence to 

the c o r r e l a t i v e r i g h t s of the owners i n the pool. (Tr. 213-215) 

As to whether t h i s w e l l would be an unnecessary w e l l , 

Mr. LeMay t e s t i f i e d as follows: 

Q. Now, you heard the testimony that a we l l so located 
would be an unnecessary w e l l . Mr. LeMay, on examin­
ing the data shown on Black River's Exhibit Number 
Six, showing the i n i t i a l p o t e n t i a l of the wells, and 
the testimony that has been offered here today, show­
ing the accumulative production to date, i n your 
opinion, would a w e l l located as you propose, a 
t h i r d w e l l , would i t be an economical well? 

A. I think there i s no doubt but i t would be an econo­
mical w e l l — i t c e r t a i n l y would pay for i t s e l f and 
show good p r o f i t s i f that's what you mean by an 
economical w e l l . 

(Tr. 216) 

Mr. LeMay then declined to conclude there would be waste, 

i f a t h i r d w e l l were not d r i l l e d on the section, but stated 

that c o r r e l a t i v e r i g h t s could be injured i f a w e l l i s 

not d r i l l e d i n the South h a l f of Section 3. (Tr. 220). 

CONCLUSION 

Primarily we are confronted w i t h the question of whether 

the commission's action i n approving the units involved i s 

reasonable. In a pool presumably spaced on 320 acre units 

the commission has approved two units of 409.22 and 407.20 

acres, respectively. This amounts to an excess of 89.22 

acres i n one instance and 87.20 acres i n the other, over 

presumably standard u n i t s . E x h i b i t "A", attached hereto. 
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The units are located i n a pool, the production from 

which i s not prorated so there i s no p o s s i b i l i t y of adjusting 

production from the i n d i v i d u a l wells to adjust for the 

discrepancy i n the acreage a l l o t t e d to these two units as 

compared to other units i n the pool. There were eleven wells 

completed a t the time of the November hearing before the 

Commission, a l l of which w i l l be permitted to produce at 

the same ra t e . 

(Tr. 204). 

Under these circumstances, i t i s contended the action 

of the commission was unreasonable, a r b i t r a r y and capricious. 

The commission has never followed the statutory proce­

dure for the creation of standard units i n the Washington 

Ranch-Morrow Gas Pool by determining what area one we l l i n 

the pool w i l l economically and e f f i c i e n t l y drain and develop. 

I t has never determined what c o r r e l a t i v e r i g h t s are i n the 

pool by determining the amount of recoverable gas i n the 

pool, the amount under each t r a c t , the proportion that one 

bears to the other, and the amount of that proportion that 

can be recovered without waste. Had the commission made 

such findings, they would not have been supported by sub­

s t a n t i a l evidence, nor by any evidence. Before the commis­

sion can act to protect c o r r e l a t i v e r i g h t s i t must f i r s t 

determine what those r i g h t s are, and i t has f a i l e d to do so. 

The t r i a l court erred i n not s e t t i n g aside Commission 

Orders Nos. R-4353, affirmed by R-4353-A, and R-4354, affirmed 

by R-4354-A. 
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For the foregoing reasons Appellants r e s p e c t f u l l y 

request a reversal of the judgment entered by the t r i a l 

court and a decision s e t t i n g aside the orders of the O i l 

Conservation Conanission. 

Respectfully submitted, 

JASON W. KELLAHIN 
Kellahin & Fox 
P. 0. Box 1769 
San ta Fe , New M e x i c o 87501 

ATTORNEY FOR PETITIONER-APPELLANT. 
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OIL CONSERVATION COMMISSION 
P. O. BOX 2088 

SANTA F E , NEW MEXICO 87501 

February 25, 1574 

¥ 
u 

Mr. Clarence Hinkle 
Hinkle, Bondurant, Cox & Baton 
P. 0. Box 10 
Roswell, New Mexico 8S201 

Re; Rutter and Wilbanks Corporation, 
Appellants v. Oil Conservation 
Conanission, Appellee and Black 
River Corporation, Intervenor, No. 9907 

Dear Mr. Hinkle; 

Enclosed i s a copy of my rough draft of our Answer 
Brief and copies of the transcript and supplemental trans­
cript in this case. I have no pride of authorship so please 
take the liberty of editing i t at w i l l . 

I am circulating copies of this brief to both Dan 
Nutter and Dick Stamets and they are checking i t to make 
sure i t i s technically correct. 

I found Appellant's brief to be somewhat disjointed and 
I believe Jason i s using a scatter-gun approach in this case. 
This made i t d i f f i c u l t for me to organize our answer as well 
as I would have liked. I have not yet drafted, therefore, a 
conclusion to the brief, and thought i t would be best to wait 
until i t s format had been definitely established. 

The Commission received the Appellant's Brief in Chief 
on February 3, so I calculate that our Answer Brief i s due 
on March 10 unless we get an extension from tlie Court. 
Should we determine i t i s necessary, I can come to Roswell 
any day to work on the fina l deaft. We also w i l l be happy 
to type tlie brief in final form and get i t to you for signa­
ture. 

Very truly yours, 

WFC/dr 
encl. 

WILLIAM F. CARR 
General Counsel 



OIL CONSERVATION COMMISSION 
P. O. BOX 2 0 8 8 

SANTA FE, NEW MEXICO 87501 

December 28, 1973 

Jason Kellahin, Esq. 
Kellahin & Fox 
P. 0. Box 1769 
Santa Fe, New Mexico 87501 

Re: Eddy County District Court 
Causes NOS. 23477 and 28478 
(Consolidated) 

Dear Jason. 

I am returning herewith the record prepared by tue 

clerk of the District Court of Lddy County in the 

above-captioned cause. I have reviewed i t and believe 

i t is sufficient although certain pages are out of 

order and my files indicate that in audition to the 

material in the record filed with the Supreme Court, 

there should be a stipulation and order consolidating 

tiiese cases. 

Very truly yours, 

WILLIAM F. CARR 
General Counsel 

WFC/dr 

cc: Clarence Hinkle 



KELLAHIN AND FOX 
A T T O R N E Y S A T L A W 

S A ' / 2 E A S T S A N F R A N C I S C O S T R E E T 

J A S O N W. K E L L A H I N 
P O S T O F F I C E BOX 1 7 6 9 

T E L E P H O N E 9 8 2 - 4 3 1 5 

A R E A C O D E 5 0 5 R O B E R T E. F O X S A N T A F E , N E W M E X I C O 8 7 5 0 1 

Nov. 6, 1973 

bn;. Prances M. Wilcox 
Clerk of the District Court 
P. 0. Bex 9? 
-Jarl^iai, New .-/*A1.::C 88220 

v?i ?>'tts?r * Hil:<A;-;ks vs. Oil Conservation Commission 
Nos. 28477-28478 ( Consolidated) 

Dear Mrs. Wilcoxt 

Enclos««1 Xs a Praecipe far prepara ti c . of ihe 
r^cor-i for apreal in the a.?>ovV cases, #hieh *ere 
consolidated for hearing before the district Court. 
I -vill prepare and forward a stipulation and order 
for consolidation of the cases on appeal. 

Also enclosed are certificate3 showing, that satis­
factory arrangements have been made with yoj, avl 
with ifr. Herman w. Linnewrah, Court Racorner, in con­
nection with thi3 apneal. 

Yours vor̂ y truly, 

JASON W. KELLAHIN 
JWKiss 
CC: M' <#illi.xi ?. Carr 

Clar*nc* 3. Hi.iklo Mr. 

ILLEGIBLE 



STATE OF NEW MEXICO COUNTY OF EDDY 

IN THE DISTRICT COURT 

RUTTER & WILBANKS CORPORATION, 
a Texas Corporation, 

Petit i o n e r , 

vs. No. 28477 
28478 
(Consolidated) 

OIL CONSERVATION COMMISSION OF 
THE STATE OF NEW MEXICO, 

Respondent, 

and 

BLACK RIVER CORPORATION, 

I n t e r v e n o r . 

P R A E C I P E 

TO: Clerk of the D i s t r i c t Court of 
Eddy County, New Mexico: 

Please prepare a t r a n s c r i p t of the record proper and of 

the proceedings i n this cause to be f i l e d with the Supreme 

Court of the State of New Mexico i n support of the appeal 

heretofore taken by p e t i t i o n e r ; the complete record and 

proceedings s h a l l include, but not be l i m i t e d t o , the 

following specified matters: 

(1) Complete t r a n s c r i p t of a l l proceedings before the 

Oil Conservation Commission i n Case No. 4763, Cases 

Nos. 4764, and 4765 (consolidated), including 

t r a n s c r i p t of testimony and a l l orders, p e t i t i o n s , 

applications, pleadings and exhibits therein; 

(2) "Petition f o r review f i l e d by p e t i t i o n e r i n t h i s case 

(3) •Petitioners' requested findings of fact and con­

clusions of law; 



^ 4 ) Judgment, order, and decision of the Court i n t h i s 

action; 

^ 5 ) Notice of Appeal ( f i l e d October 10, 1973), together 

with c e r t i f i c a t e of service attached thereto; 

(6) This Praecipe; and 

(7) C e r t i f i c a t e of Clerk of the D i s t r i c t Court and 

Court Stenographer, showing that satisfactory 

arrangements have been made with them by p e t i t i o n e r -

appellant f o r payment of t h e i r compensation. 

In addition to the complete record proper and proceedings 

i n t h i s cause, there s h a l l be included i n the t r a n s c r i p t a l l 

a f f i d a v i t s of service and acceptance of service with respect 

to t h i s cause. 

I c e r t i f y that I caused to be mailed one each true and 

correct copy of the foregoing Praecipe to William F. Carr, 

Special Assistant Attorney General, representing the New 

Mexico Oil Conservation Commission, and to Clarence E. Hinkle, 

P. 0. Box 10, Roswell, New Mexico, 88202, attorney f o r Black 

River Corporation, Intervenor, being the opposing counsel of 

record, t h i s 6th day of November, 1973. 

KELLAHIN & FOX 

Jason W. Kellahin 
P. 0. Box 1769 
Santa Fe, New Mexico 87501 

ATTORNEYS FOR PETITIONER-APPELLANT 

CERTIFICATE OF MAILING 

-3-



STATE OF NEW MEXICO COUNTY OF SANTA FE 

IN THE DISTRICT COURT 

RUTTER & WILBANKS CORPORATION, 
a Texas Corporation, 

Peti t i o n e r , 
vs. No. 28477 

OIL CONSERVATION COMMISSION 
OF THE STATE OF NEW MEXICO, 

Respondent, 

and 

BLACK RIVER. CORPORATION, 

Intervenor. 

28478 
(Consolidated) 

O R D E R 

THIS MATTER coming on regular ly to be heard on the 

s t i p u l a t i o n of counsel f o r consolidation of the appeals 

and preparation of the record here in , and the Court being 

f u l l y advised, and good cause appearing therefore , 

NOW, THEREFORE, IT IS ORDERED that Causes Nos. 28477 

and 28478 on the docket of th i s Court be, and the same 

hereby are consolidated f o r a l l purposes, and 

Permission i s hereby granted to prepare and submit a 

s ingle t r ansc r ip t and record i n said consolidated cause. 

DISTRICT JUDGE 



STATE OF NEW MEXICO COUNTY OF EDDY 

IN THE DISTRICT COURT 

RUTTER & WILBANKS CORPORATION, 
a Texas Corporation, 

Peti t i o n e r , 
vs. No. 28477 

28478 
(Consolidated) 

OIL CONSERVATION COMMISSION 
OF THE STATE OF NEW MEXICO, 

Respondent, 

and 

BLACK RIVER CORPORATION, 

Intervenor. 

STIPULATION 

WHEREAS, Petitioner has heretofore f i l e d i t s notice 

of appeal, from the judgment entered i n each of the above 

captioned causes, and 

WHEREAS, said causes were consolidated for t r i a l i n the 

D i s t r i c t Court, heard on a common record, and a consolidated 

judgment entered therein, and 

WHEREAS, said causes present i d e n t i c a l questions f o r 

review i n the Supreme Court, 

NOW, THEREFORE, the undersigned attorneys of record f o r 

the respective parties hereto, hereby s t i p u l a t e and agree 

that said appeals may be consolidated for a l l purposes, and 

that said appeals by p e t i t i o n e r may be heard and determined 

upon a single t r a n s c r i p t and record, 

KELLAHIN & FOX 

BY 

( Attorneys for Petitioner 

WILLIAM F. CARR, Attorney 
f o r Respondent O i l Conserva­
t i o n Commission of New Mexico 

CLARENCE E. HINKLE, Attorney 
for Intervenor Black River 
Corporation 



STATE OP NEW MEXICO 

Mr I 

vtrDOUNTY OF EDDY 
OIL CONSERVATION CO//.7 

IN THE D l S ^ t c f r ' COURT 

RUTTER & WILBANKS CORPORATION 
a Texas Corporation, 

P e t i t i o n e r , 

FIFTH JUDlCML DISTRICT 
STATE OF NEW MEXICO 

COUNTY OF EDDY 

B M OCT ' • }oj i l N
 MY 

FRANCES M. WILCOX 
C!erk of the District Court 

vs . No. 28477 

OIL CONSERVATION COMMISSION OF 
THE STATE OF NEW MEXICO, 

Respondent, 

and 

BLACK RIVER CORPORATION, 

Intervenor. 

NOTICE OF APPEAL 

COMES NOW the P e t i t i o n e r R u t t e r & Wilbanks C o r p o r a t i o n , 

and hereby gives n o t i c e t h a t i t i s appea l ing t o the Supreme 

Court o f the S ta te o f New Mexico f r o m the Judgment, Order 

and D e c i s i o n o f the Court i n t h i s a c t i o n , which was f i l e d 

on September 14, 1973-

J^aON W. KELLAHIN 
At to rney f o r P e t i t i o n e r R u t t e r & 
Wilbanks C o r p o r a t i o n 

KELLAHIN & FOX 
P. O. Box 1769 
Santa Fe, New Mexico 87501 



CERTIFICATE OF MAILING 

I c e r t i f y that I caused to be mailed a true and correct 

copy of the foregoing Notice of Appeal to William F. Carr 

Special Assistant Attorney General, P. 0. Box 2088, Santa 

Pe, New Mexico, 87501, attorney for Respondent O i l Conserva­

t i o n Commission; and to Clarence E. Hinkle, Hinkle, Bondurant, 

Cox & Eaton, P. 0. Box 10, Roswell, New Mexico, 88201, 

attorney for Black River Corporation, Intervenor, opposing 

counsel of record, this 10th day of October, 1973-



STATE OF NEW MEXICO COUNTY OF EDDY 

IN THE DISTRICT COURT 

RUTTER & WILBANKS CORPORATION, 
a Texas Corporation, 

P e t i t i o n e r , 

vs. 
) 
) 
) 

No. 28478 

OIL CONSERVATION COMMISSION OF 
THE STATE OF NEW MEXICO, 

) 

and 

Respondent, 

BLACK RIVER CORPORATION, FftEO SEP 14 1973 , ,N M y 

Intervenor. 

JUDGMENT 

This cause having come on f o r hearing by P e t i t i o n e r , Rutter 

and. Wilbanks Corporation, appearing through i t s Attorney, Jason W. 

Kellah i n , and Respondent, O i l Conservation Commission of the State 

of New Mexico, appearing through i t s Attorney, William F. Carr, 

aad Intervenor, Black River Corporation, appearing through i t s 

Attorney, Clarence E. Hinkle, and the Court having considered the 

aa^paments of counsel together w i t h the P e t i t i o n f o r Review, the 

t r a n s c r i p t s of the examiner hearing held before the Respondent on 

July 12, 1972, and the de novo hearing held before Respondent on 

November 21, 1972, together w i t h a l l e x h ibits introduced i n t o 

evidence during those hearings, a l l of which have been f i l e d w i t h 

the Court i n t h i s action and being otherwise f u l l y advised i n the 

premises, the Court finds t h a t Judgment should be granted i n favor 

of the Respondent a f f i r m i n g Respondent's Orders Nos. R-4354 and 

R-4354-A. 

IT IS THEREFORE ORDERED, ADJUDGED AND DECREED that Judgment 

be and i t hereby i s granted i n favor of the Respondent a f f i r m i n g 



Respondent's Orders Nos. R-4 354 and R-4 354-A. 

DISTRICT JUDGE 

SUBMITTED TO 

JASJJN W. KELLAHIN, 
Attorney f o r P e t i t i o n e r 

WILLIAM F. CARR, 
Attorney f o r Respondent 

CLARENCE E.^HINKLE7, ^ 
Attorney f o r Intervenor 



KELLAHIN AND FOX 

J A S O N W. K E L L A H I N 

R O B E R T E . F O X 

A T T O R N E Y S A T L A W 

5 4 ' < i E A S T S A N F R A N C I S C O S T R E E T 

P O S T O F F I C E B O X 1 7 6 3 T E L E P H O N E 9 S 3 - A 3 I 5 

A R E A C O O E 5 0 5 S A N T A F E , N E W M E X I C O S 7 S O I 

October 10, 1973 

:Jt si 

Mrs. Prances M. Wilcox 
Clerk of the District Court 
Eddy County Courthouse 
P. 0. Box 9B 
Carlsbad, New Mexico 88220 

Re: Rutter & Wilbanks Corporation 
vs. Oil Conservation Commission 
Cases Nos, 28477 and 28478 
Eddy County, New Mexico-^ 

Dear Mrs. Wilcox: 

Enclosed are Notice of Appeal in each of the 
above cases, for f i l ing . 

Yours vary truly, 

Jason W. Kellahin 

JWK:ks 
Enclosure 

cc: Mr. William Carr 
Mr. Clarence Hinkle 



STATE OP NEW MEXICO COUNTY OP EDDY 

IN THE DISTRICT COURT 

RUTTER & WILBANKS CORPORATION, 
a Texas Corporation, 

Petitioner, 

vs. No. 28478 

OIL CONSERVATION COMMISSION OF 
THE STATE OP NEW MEXICO, 

Respondent, 

and 

BLACK RIVER CORPORATION, 

Intervenor. 

NOTICE OP APPEAL 

COMES NOW the Petitioner Rutter & Wilbanks Corporation, 

and hereby gives notice that i t is appealing to the Supreme 

Court of the State of New Mexico from the Judgment, Order 

and Decision of the Court in this action, which was filed 

on September 14, 1973. 

JASON W. KELLAHIN 
Attorney for Petitioner Rutter & 
Wilbanks Corporation 

KELLAHIN & FOX 
P. 0. Box 1769 
Santa Pe, New Mexico 87501 



CERTIFICATE OF MAILING 

I certify that I caused to be mailed a true and correct 

copy of the foregoing Notice of Appeal to William F. Carr } 

Special Assistant Attorney General, P. 0. Box 2088, Santa 

Fe, New Mexico, 87501, attorney for Respondent Oil Conserva­

tion Commission; and to Clarence E. Hinkle, Hinkle, Bondurant, 

Cox & Eaton, P. 0. Box 10, Roswell, Hew Mexico 88201, 

attorney for Black River Corporation, Intervener, opposing 

counsel of record, thia 10th day of October, 1973. 



C L A R E N C E E . H I N K L E 

' I E . .BONOURANT, J R . 

L ^ W I S C . C O X . J R . 

P A U L W. E A T O N , J R . 

C O N R A D E . C O F F I E L D 

H A P O L Q L . H E N S L E Y , J R . 

S T U A R T O. S H A N O R 

C. O - M A R T I N 

P A U L J - K E L L Y , J R . 

LAW O F F I C E S 

H I N K L E , B O N D U R A N T , C O X X E A T O N 

6 0 0 H I N K L E B U I L D I N G 

P O S T O F F I C E 8 O X I O 

R O S W E U L , N E W M E X I C O a a 2 0 i 

September 13, 1973 

T E L E P H O N ! ( s o s l s 2 2 - e s i o 

M I D L A N O , T E X A S O F F I C E 

5 2 1 M I O L A N O T O W E R 

( 9 1 5 ) 6 8 3 - < a 9 l 

Honorable D. D. Archer 
D i s t r i c t Judge 
F i f t h J u d i c i a l D i s t r i c t Court 
P.O. Box 98 
Carlsbad,, New Mexico 88220 

Dear Judge Archer: 

R e : Rutter & Wilbank^v. 

-KOS. 28477 and 2,847a 
Eddy County 

Pursuant t o Mr. Carr's l e t t e r of September 6 
r e l a t i v e t o the above cases, I have signed the Judgments 
and the same are enclosed herewith. 

The delay i n sending these on to you has been 
due t o the f a c t t h a t I have been out of town f o r the 
l a s t 10 days. 

Yours very t r u l y , 

HINKLE, BONDURANT, COX & EATON 

By 

CEH:cs 
Enc. 
cc: William F. Carr 
cc: Jason Kel l a h i n 



OIL CONSERVATION COMMISSION 
P. O. BOX 2 0 8 S 

SANTA F E , NEW MEXICO 87501 

September 6, 1973 

"ni 

The Honorable D. D. Archer 
District Judge, Division I 
Fifth Judicial District Court 
Eddy County Courthouse 
P. 0. Box 98 
Carlsbad, Hew Mexico 88220 

Ro: Sutter and Wilbanks v. 
Oil Conservation Commission 
State of New Mexico 
Nos. 28477 and 28473 
Eddy County, New Mexico 

Dear Judge Archer: 

I have prepared and forwarded to Clarence Hinkle 

Judgments in the above-captioned cases which have 

previously been submitted to Jason Kellahin. 

I assume Mr. Hinkle will be forwarding these 

Judgments to you witii in the next few days. 

Very truly yours, 

WILLIAM F. CARR 
Special Assistant Attorney General 
Oil Conservation Commission 

WFC/dr 

oc: Mr. Clarence Hinkle 
Mr. Jason Kellahin 



STATE OF NEW MEXICO COUNTY OF EDDY 

IN THE DISTRICT COURT 

RUTTER & WILBANKS CORPORATION, 
a Texas Corporation, 

P e t i t i o n e r , 

vs. No. 28477 

OIL CONSERVATION COMMISSION OF 
THE STATE OF NEW MEXICO, 

Respondent, 

and 

BLACK RIVER CORPORATION, 

Intervenor. 

JUDGMENT 

This cause having come on f o r hearing by P e t i t i o n e r , Rutter 

and Wilbanks Corporation, appearing through i t s Attorney, Jason W. 

Kellahin, and Respondent, O i l Conservation Commission of the State 

of New Mexico, appearing through i t s Attorney, William F. Carr, 

and Intervenor, Black River Corporation, appearing through i t s 

Attorney, Clarence E. Hinkle, and the Court having considered the 

arguments of counsel together with the P e t i t i o n f o r Review, the 

tr a n s c r i p t s of the examiner hearing held before the Respondent on 

July 12, 1972, and the de novo hearing held before Respondent on 

November 21, 1972, together with a l l e x h i b i t s introduced i n t o 

evidence during those hearings, a l l of which have been f i l e d with 

the Court i n t h i s action and being otherwise f u l l y advised i n the 

premises, the Court finds that Judgment should be. granted i n favor 

of the Respondent a f f i r m i n g Respondent's Orders Nos. R-4353 and 

R-4353-A. 

IT IS THEREFORE ORDERED, ADJUDGED AND DECREED that Judgment 

ibe and i t hereby i s granted i n favor of the Respondent a f f i r m i n g 



Respondent's Orders Nos. R-4353 and R-4 353-A. 

DISTRICT JUDGE 

SUBMITTED TO: 

^jSON W. KELLAHIN, 
Attorney f o r P e t i t i o n e r 

WILLIAM F. CARR, 
Attorney f o r Respondent 

CLARENCE E. HINKLE, 
Attorney f o r Intervenor 



J A S O N W . K E L L A H I N 

R O B E - 7 T £ . F O X 

KELLAHIN AND FOX 
A T T O R N E Y S A T L A W 

5 4 ' ^ E A S T S A N F R A N C I S C O S T R E E T 

P O S T O F F I C E B O X 1 7 6 9 

S A N T A F E . N E W M E X I C O S 7 5 0 I 

T E L E P H O N E 9 S 2 - - 4 3 I 5 

A R E A C O D E 5 0 5 

August 27, 1973 

Hon. D. D. Archer 
D i s t r i c t Judge 
F i f t h Judicial D i s t r i c t 
Eddy County Courthouse 
Carlsbad, New Mexico 38220 

Dear Judge Archer: 

Enclosed are Requested Findings of Pact 
ana Conclusions of Law of Rutter & Wilbanks Cor­
poration i n Cases No. 2BHJ7 and No, 28W, recently 
heard by the Court. 

Yours very t r u l y , 

Jaaon Vf. Kellahin 

JVK:ks 

Enclosure 

cc: Clarence E. Hinkle, Esq. 
William P. Carr, Esq. / 



a Texas Corporation, 
Pe t i t i o n e r , 

-vs- No. 28478 

OIL CONSERVATION COMMISSION OP 
THE STATE OP NEW MEXICO, 

Respondent, 
and 

BLACK RIVER CORPORATION, 

I n t e r v e n o r . 

REQUESTED FINDINGS OF FACT AND 
CONCLUSIONS OF LAW OF PETITIONER, 
RUTTER & WILBANKS CORPORATION 

COMES NOW P e t i t i o n e r R u t t e r & Wilbanks Corpora t ion 

i n the above s t y l e d and numbered cause and r e s p e c t f u l l y 

requests the Court t o adopt the f o l l o w i n g : 

FINDINGS OF FACT 

1. P e t i t i o n e r i s a c o r p o r a t i o n duly organized under 

the laws o f the Sta te o f Texas, and i s the owner o f r o y a l t y 

and non-ope ra t ing m i n e r a l I n t e r e s t s acquired by t r ansac t i ons 

outs ide o f the Sta te o f New Mexico, and P e t i t i o n e r i s the 

owner o f r o y a l t y , non-ope ra t ing m i n e r a l I n t e r e s t s i n and 

under the lands i n v o l v e d i n Cases Nos. 4764 and 4765 (Consol ida ted) 

on the docket be fo re the O i l Conservat ion Commission o f New 

Mexico. 



2. The respondent O i l Conservat ion Commission o f 

New Mexico i s a duly organized agency o f the Sta te o f 

New Mexico, whose members are I . R. T r u j i l l o , Chairman, 

Alex A r m i j o , member, and A. L . P o r t e r , J r . , Sec re ta ry -

D i r e c t o r . 

3. I n t e r v e n o r Black River Corpora t ion i s a corpor ­

a t i o n duly organized under the laws o f the State of New 

Mexico, and was the a p p l i c a n t i n Case No. 4764, which 

case was conso l ida t ed w i t h Case No. 4765 f o r hea r ing 

be fo re Richard L . Stamets, a duly appointed examiner f o r 

the New Mexico O i l Conservat ion Commission. Case No. 4765 

was the a p p l i c a t i o n o f Michae l P. Grace and Corinne Grace 

f o r compulsory p o o l i n g o f the same u n i t . 

4. On August 7, 1972, the Commission entered i t s 

order No. R-4354 which pooled the e n t i r e West h a l f of 

Sec t ion 3, Township 26 South, Range 24 Eas t , N .M.P .M. , 

Eddy County, New Mexico, t o fo rm a 407.20-acre non-standard 

gas p r o r a t i o n u n i t f o r p r o d u c t i o n o f gas f rom the Washington 

Ranch-Morrow p o o l . The a p p l i c a n t Black River Corpora t ion 

was designated as opera tor o f the u n i t . 

5. P e t i t i o n e r t i m e l y f i l e d i t s a p p l i c a t i o n f o r a h e a r i n g 

de novo before the O i l Conservat ion Commission as p rov ided by 

law, and on November 2 1 , 1972, the case was heard de novo 

by the Commission. 

6. On November 29, 1972, the Commission entered i t s order 

No. R-4354-A, which order r e - a f f i r m e d Order No. R-4354 i n i t s 

e n t i r e t y . 

7. P e t i t i o n e r t i m e l y f i l e d i t s a p p l i c a t i o n f o r r e h e a r i n g 



s e t t i n g f o r t h the respect i n which Commission Order No. 

R-4354, as r e a f f i r m e d by Order No. R-4354-A, i s erroneous, 

as p rov ided by law. The a p p l i c a t i o n f o r r e h e a r i n g was 

denied by the Commission's f a i l u r e to ac t thereon w i t h i n 

ten days a f t e r i t was f i l e d . The Commission entered no 

order on the a p p l i c a t i o n f o r r e h e a r i n g . 

8. On January 17, 1 9 7 3 J and . w i t h i n the time a l lowed 

by law, P e t i t i o n e r f i l e d i t s p e t i t i o n f o r review i n t h i s 

Cour t . 

9. This cause came on f o r hea r ing be fo re the Court 

on August 1 , 1973, a l l p a r t i e s be ing present and represented 

by counsel . Michael P. Grace and Corinne Grace were served 

w i t h n o t i c e o f the p e t i t i o n f o r review but d i d no t appear 

i n the case. 

10. For the purpose o f t r a i l on the m e r i t s , t h i s case 

was conso l ida ted w i t h Case No. 28477 on the docket o f t h i s 

Cour t . 

1 1 . The t r a n s c r i p t of evidence and the e x h i b i t s i n t r o ­

duced be fo re the Commission have been rece ived i n evidence 

by t h i s Court f o r r ev i ew . 

12. The Commission, by i t s Order No. R-4354, r e a f f i r m e d 

by Order No. R-4354-A, pu rpor t ed to approve a non-standard 

gas p r o r a t i o n u n i t i n the Washington Ranch-Morrow Gas Poo l . 

The Commission has never e s t a b l i s h e d a s tandard p r o r a t i o n u n i t , 

f o r the Washington Ranch-Morrow Gas Pool as p rov ided by law. 

13. The Commission, by i t s adopt ion o f i t s Rule 104, n s ( a ) } 

o f the Rules and Regulat ions o f the O i l Conservat ion Commission, 



r ev i s ed December 1 , 1971j adopted a spacing r e g u l a t i o n r e q u i r i n g 

t h a t w e l l s d r i l l e d to a f o r m a t i o n o f Pennsylvanian age or o l d e r 

s h a l l be l oca t ed on a t r a c t c o n s i s t i n g o f 320 acres. The 

adopt ion o f a spacing r u l e i s no t the equ iva len t o f the c r e a t i o n 

o f a p r o r a t i o n u n i t pursuant t o s t a t u t e . 

14. The t r a c t dedica ted to the w e l l under the p r o v i s i o n s 

o f Order No. R-4354, r e a f f i r m e d by_ Order No. R-4354-A i s i n 

excess o f the 320-acre u n i t , and bears no reasonable r e l a t i o n 

t o the 320-acre spacing u n i t p rov ided by Commission Rule 104, ( a ) . 

15. Order No. R-4354, r e a f f i r m e d by Order No. R-4354-A 

created a gas p r o r a t i o n u n i t o f 407.20 acres , and pooled a l l o f 

the mine ra l i n t e r e s t s u n d e r l y i n g the non-s tandard u n i t so c r ea t ed , 

f o r the p r o d u c t i o n o f gas f rom the Washington Ranch-Morrow Gas 

p o o l . 

16. The Commission's a u t h o r i t y to compulso r i ly poo l 

separa te ly owned t r a c t s o f land i s found i n Sec t ion 65-3-14, 

N . M . S . A . , 1953 C o m p i l a t i o n . 

17. Findings Nos. 7, 8, and 10 o f Commission Order No. 

R-4354, as r e a f f i r m e d by Order No. R-4354-A, are no t supported 

by s u b s t a n t i a l evidence. 

18. Findings Nos. 4, 5, 6, 7 and 8 o f Commission Order No. 

R-4354-A are not supported by s u b s t a n t i a l evidence. 

19. The evidence be fo re the Commission shows t h a t the S 1/2 

S 1/2 o f Sect ion 3, Township 26 South, Range 24 East i s non­

p r o d u c t i v e f rom the Lower Morrow f o r m a t i o n , and i s probably non­

p r o d u c t i v e f rom the Upper Morrow f o r m a t i o n . The Commission 

has, by i t s Order No. R-4354, r e a f f i r m e d by Order No. R-4354-A, 

- 4 -



has a t t r i b u t e d non-produc t ive acreage t o the w e l l on the u n i t , 

i m p a i r i n g P e t i t i o n e r ' s c o r r e l a t i v e r i g h t s . 

20. The Commission has f a i l e d t o p r o t e c t c o r r e l a t i v e 

r i g h t s , i n c l u d i n g the c o r r e l a t i v e r i g h t s o f r o y a l t y owners, 

i n c l u d i n g P e t i t i o n e r , con t ra ry to the p r o v i s i o n s o f law. 

2 1 . On the r e c o r d be fo re the Commission, Order No. R-4 354, 

r e a f f i r m e d by Order No. R-4354-A, i s no t supported by s u b s t a n t i a l 

evidence, and Order No. R-4354-A i s not supported by s u b s t a n t i a l 

evidence. 

22. P roduc t ion f rom the Washington Ranch-Morrow Gas Pool 

i s no t now, and never has been p r o r a t e d . 

23- I n the absence of p r o r a t i o n i n g o f p r o d u c t i o n f rom a 

p o o l , the Commission i s powerless t o a d j u s t the p r o d u c t i o n o f 

gas f rom w e l l s o f equal c a p a c i t y , loca ted on t r a c t s o f d i f f e r i n g 

s i z e s , and i s t h e r e f o r e unable t o p r o t e c t the c o r r e l a t i v e 

r i g h t s o f those owning m i n e r a l i n t e r e s t s u n d e r l y i n g such t r a c t s . 

CONCLUSIONS OF LAW 

1. The Court has j u r i s d i c t i o n over the p a r t i e s here to and 

the sub jec t matter o f t h i s cause. 

2. The Court i s l i m i t e d i n i t s review to a review o f the 

r e c o r d be fo re the Commission. 

3. The Commission i s w i t h o u t a u t h o r i t y t o create a non­

s tandard p r o r a t i o n u n i t , hav ing never c rea ted a s tandard p r o r a t i o n 

u n i t . 

4. The Commission i s w i t h o u t a u t h o r i t y to f o r c e poo l lands 

to form a u n i t i n excess o f a s tandard spacing or p r o r a t i o n u n i t . 

- 5 -



5« There i s no p r o v i s i o n i n law f o r the Commission 

t o grant exceptions t o i t s o rders . 

6. Order No. R-4 354 and No. R-4354-A are not supported 

by s u b s t a n t i a l evidence, and are a r b i t r a r y and c a p r i c i o u s , 

and are i n v a l i d and v o i d . 

7. Order No. R-4354 and No. R-4354-A does not p r o t e c t 

c o r r e l a t i v e r i g h t s o f p e t i t i o n e r and o ther owners o f i n t e r e s t s 

i n the u n i t . 

8. Orders No. R-4354 and No. R-4354-A depr ive p e t i t i o n e r 

o f i t s p rope r ty w i t h o u t due process o f law con t ra ry t o the 

p r o v i s i o n s o f the C o n s t i t u t i o n o f the Uni ted States o f America 

and o f the Sta te o f New Mexico. 

9. Orders No. R-4354 and No. R-4354-A are i n v a l i d and 

v o i d , and should be vacated and se t as ide . 

I hereby c e r t i f y t h a t a t r u e copy o f the f o r e g o i n g 

Requested Findings o f Fact and Conclusions o f Law was served 

on opposing counsel o f record by m a i l i n g a copy t h e r e o f t o 

R e s p e c t f u l l y submi t t ed , 

^SON W. KELLAHIN, At torney f o r 
P e t i t i o n e r , R u t t e r & Wilbanks 
C o r p o r a t i o n . 

C E R T I F I C A T E 

them t h i s 
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C L A R E N C E E .H INKLE 

W. E . B O N D U R A N T , J R . 

LEWIS C. C O X . J R -

PA 'JL W. EATON,JR-

C O N R A D E .COFFIELD 

HAROLD L -HENSLEY, J R -

3 T U A R T D. S H A N O R 

C. D .MARTIN 

P A U L J . KELLY, J R . 

LAW O F F I C E S 

H I N K L E , B O N D U R A N T , Cox & E A T O N 

6 0 0 H I N K L E B U I L D I N G 

P O S T O F F I C E B O X IO 

R O S W E L L , N E W M E X I C O 88201 

A u g u s t 2 3 , 1973 

T E L E P H O N E (SOS} e s a - e s i o 

Hon. D. D. Archer 
D i s t r i c t Judge 
F i f t h J u d i c i a l D i s t r i c t 
Carlsbad, New Mexico 88220 

M I D L A N D , T E X A S O F F I C E 

5 2 1 M I D L A N D T O W E R 

( 9 1 5 ) 6 8 3 - 4 6 9 1 

AUG 2 7 1973 

TOT? 

i 
OIL CONSERVATION COWM 

Santa Fe 

Dear Judge Archer: 

We enclose h e r e w i t h i n d u p l i c a t e Requested Findings 
o f Fact and Conclusions o f Law o f the New Mexico O i l Con­
s e r v a t i o n Commission and Black River C o r p o r a t i o n . As you 
know t h e r e were two cases docketed i n connection w i t h the 
appeal, which were cases 28477 and 28478. Due t o the f a c t 
t h a t these were c o n s o l i d a t e d f o r the purpose o f hearing 
and were c o n s o l i d a t e d i n the hearing before the Commission, 
the f i n d i n g s cover both cases as they are i d e n t i c a l . We 
enclose two copies, one t o be f i l e d i n Case 27844 and one 
i n Case 28478. 

Yours s i n c e r e l y , 

BONDURANT, COX & EATON 

h. x K V.....N 

CEH:cs 
Enc. 
cc: W i l l i a m F. Carr 
cc: Jason K e l l a h i n 



O I L C O N S E R V A T I O N COMMISSION 
P. O. BOX 2 0 8 8 

SANTA F E , NEW MEXICO 87501 

August 22, 1973 

Mr. Clarence E. Hinkle 
Hinkle, Bondurant, Cox & Eaton 
P. 0. Box 10 
Roswell, New Mexico 88201 

Dear Mr. Hinkle: 

I am enclosing an original and two copies of the 
requested Findings of Fact and Conclusions of Law in 
the Rutter & Wilbanks cases. 

If they meet with your approval, I would appreciate 
your filing the original with the District Court and 
transmitting one copy to Jason Kellahin. 

I appreciate your preparing the rough draft and 
have made only minor changes in i t . 

Best regards. 

Very truly yours, 

WILLIAM F. CARR 
General counsel 

WFC/dr 

enclosures 
cc: Mr. Jason Kellahin 

P. 0. Box 1769 
Santa Fe, New Mexico 



IH mm DISTRICT COURT OF BDDY COUNTY 

STATS OP MS* MEXICO 

RUTT16 & WILBANKS C03F0KATX0B, 
a Texas corporation. 

Petitioner, 

vs. 

OIL CO^SSKVATIOtl COMMISSION 
OF THE STATE OF NEW MSXICO, 

Respondent* 

Hos. 2047? and 2847S 

REQUESTED FIHDIWGS OF FACT OF 
OIL COHSSKVATIOli C0.*#tIS5IQS OF 
STATS OF HEW MSXICO AND BLACK 

RIVI& COaPOHATlOIS 

1„ On July 12, 1972 a hearing was conducted hy an examiner 

of the tfmv Mexico Oil Conservation Coas&ission at which three separata 

applications ware considered, which were consolidated for the pur­

pose of the hearing because of sirai l i a r ity of facta, which were 

as follows; 

(a) Application of Black River Corporation for compul­

sory pooling and non-standard proration unit covering L / l Section 

3, Township 26 South* Ranfe 24 last, sfSFM, Eddy County, Mew Mexico 

to form a 439.22 acre non-standard gas proration unit to be dedi­

cated to Cities "3r Federal Hell ao. 2 located 2212 feet froa the 

north line and 1996 feet from the eaat line of Section 3, which 

was docketed as o i l Conservation Commission Case &o< 4763. 

(b) Application of Black River Corporation for compul­

sory pooling and non-standard proration unit covering W/2 Sec­

tion 3, Township 26 South, Hange 24 Bast, SMFM, Bddy County, New 

Mexico, to form a 407.20 acre non-standard gas proration unit to 

be dedicated to Cities "3" Federal Well fcio, 1 located 1930 feet 

from the north line aad 19SO feet froa the west iine of said 

Section 3, which was docketed as Oil Conservation commission case 



(c) Application of Michael P. Grace and Corinne Grace 

for compulsory pool ing and non-standard proration unit covering 

W/2 Section 3, Township 26 South, Range 24 Eaat, WMPM, eddy 

County, Hew Mexico, to form a 407.29 acre non-standard gas pro­

ration unit to be dedicated to Cities , !3 B Federal Well i«o. 1 

located 1989 feet from the north line and 1980 feet from the west 

line of said Section 3, which was docketed as Oil Conservation 

Commission Case Uo. 4763. 

2. The applications of Black River Corporation and Hichael 

P. Grace and Corinne Grace referred to above provide for coaupulsor;t 

pooling end non-standard proration units covering lute W/2 Sec­

tion 3, the only difference in these applications being that the 

application of Slack River Corporation requests that l t be desig­

nated ae unit operator and tlie application of Michael P. €race 

and Corinne Grace requests that one of these applicants be the 

unit operator. 

3. After the hearing before the Oil Conservation Coated s sion 

held on July 12, 1972 covering the three applications above refer­

red to, on August 7, 1972 the Oil Conservation Cossaission issued 

the following: orders ; 

(a) Order R-43S3 in Case Ho. 4763 pooling a l l mineral 

interests in the Washington Ranch-Morrow Gas Pool underlying the 

E/2 Section 3 to form a 409.22 acre non-standard gas proration 

unit to be dedicated to Black River Corporation'a Cities "3* 

Federal Well Ko. 2 and designating Black River Corporation as 

unit operator.. 

{b) Order R-4354 in Cases Ho. 4764 end 4765 pooling e l l 

mineral interests in the Washington fUmeh-Morrow Gas Pool under­

lying the W/2 Section 3 to form a 407 .20 acre non-standard gas 

proration unit to be dedicated to Black River Corporation** 

Cities "3" Federal Well Ko, 1 and designating Black River Corpora­

tion as unit operator. 
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4. Upon Petition* timely filed end notices given as required 

by law, the applications above referred to were heard de novo 

before the Comission on Koveisfeer 21, 1972. At tills hearing, i t 

was stipulated and agreed that tlie record made in connection with 

the hearing before the examiner on the three applications would 

be considered as a pert of the record in connection with the 

de novo hearing end the applications would be consolidated for the 

purpose of taking testimony in connection with the de novo hearing* 

5. On Hovmber 29, 1972 the Oil Conservation Commission 

issued Order R-4353-A ia Case 5Jo. 4763 confirming Order R-4353 

previously entered and on tha same date issued Order R-43S4-A in 

consolidated Cases 4764 and 4765 confirming Its previous Order 

R-4354. 

6. Within the time provided by statute Sutter & Wilbanks 

Corporation filed separate petitions for review of Orders R-43S3 

affirmed by Order R-4 353-A and Order R-4 354 affirmed by Order 

R-4354-A which were docketed as Cases 23477 end 23478 respectively 

on the docket of the District Court of Eddy County. 

7. Cases 28477 -and 28478 were consolidated for the purpose 

of the hearing due to the fact that the factual situation involved 

in both cases are for a l l practical purposes identical. 

8. Section 3, Township 26 South, Range 24 last, according to 

the survey plat which was introduced in evidence and which was not 

disputed, contains 816*42 acres end the E/2 of said section con­

taining 409.22 acres was dedicated to the gas well in the £/2 and 

the W/2 containing 407.20 acres was dedicated to the gas well in 

the w/2« 

9. Ratter & Wilbanks Exhibit so* 1 introduced at the de iaovo 

hearing, is a structural mp prepared by William 3« Lefiay a 

geologist who testified on behalf of the petitioners which clearly 

showed that a l l of Section 3 is estimated to be productive of gas 

in commare\al quantities, 
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10, There wee no conflict in the testimony which showed thet 

each of the wells in Section 3 would effectively,, efficiently and 

economically drain the respective half sections dedicated to i t . 

11* Dedicating 320 acres or less than a half section to the 

respective wells would necessitate the creation of an additional 

non-standard spacing or drilling unit. 

12. Aa shown by Exhibit H©« 1 introduced on behalf of the 

petitioners, a l l of Sections 2, 3, 4, 5 and 6 in Township 26 South 

Range 24 East are irregular sections containing more than 640 acren 

and gas wells have been completed in the W/2 Section 2 and the E/2 

of Section 4 and half of each of these sections has been dedicated 

to the respective wells. 

13. What would ordinarily be the m/4 SE/4 and the s/2 S/2 

of Section 3 are fee lands and a l l of the rest of the lands in the 

section are lands of the United States • 

14. The government lands are covered by a federal lease on 

which there i s an outstanding 5% overriding royalty of which 4.7% 

is owned by petitioners. 

15* The o i l and gas leasehold interests covering the federal 

and fee lands embraced within the respective half sections dedi­

cated to the gas wells are not owned uniformly and Black River 

Corporation was designated by the working interest owners to d r i l l 

the wells and the working interest owners paid the cost of said 

wells in proportion to their acreage interests in the respective 

half sections, except at the tinea of the examiner's hearing in 

connection witii Cases 4764 and 4765 Michael Grace was claiming to 

have the lease rights in and to the SF./4 SW/4 Section 3 adverse 

to that of Black River Corporation. 

16. The other owners of overriding royalty interests under 

the federal lands originally joined with Sutter tk Wilbanks Corpora­

tion in protesting the approval of the E/2 and w/2 respectively as 

the spacing or proration units to be dedicated to the respective 

wells { however, these ownars did not join with Rutter 6 Wilbanks 
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Corporation in its petitions to review the Coimissioa's orders. 

Consequently, none of the working interest owners, royalty owners, 

including the united States, have objected to or protested the 

orders of the commission creating the well spacing or proration 

units, and none of the owners of overriding royalties has objected 

except Sutter & wilbanks. 

17. At the de novo hearing Gutter & wilbanks Corporation 

wade a proposal that Section 3 be divided into three non-standard 

spacing or proration units aad introduced a plat showing these 

units, which was petitioner's Exhibit no. 2. Th«a foraatiorj of a 

third drilling and spacing unit would require tha drilling of a 

third well in order to protect lease and correlative rights in 

Section 3, although the working interest owners who participated 

in the drilling of the two gas wells indicated that they would not 

be willing to d r i l l a third well, which would cost between 

$225,000,30 and $250,000.00 to d r i l l and complete. 

18* The drilling of a third well in Section 3 would result 

in economic waste. 

19. Petitioners have not objected to the pooling of the 

mineral and royalty interests involved in tbe respective half 

sections but only to the creation of non-standard proration units 

due to the fact that both half sections contain pore than 320 

acres. 

20. Both of the gas wells are producing from tbe Morrow 

formation or Pennsylvanian age and were drilled as a south exten­

sion to the Washington Ranch-Morrow Pool or Field* 

21. The fortaation of the two units involved in these cases 

is in conformity with Subsection (a) of Article I I of Mule 164 

of the Rules and Regulations of the Commission in that each con­

sists of two contiguous quarter sections off a single governmental 

section 
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REQUESTED COffCLUSIOHS OF MM OF 
OIL cmmmmtm COMMISSION OF 
STATS or mm MEXICO AND BIACK 

RIVER CORPORATION 

L The Court not jurisdiction of tho parties hereto end the 

subject, setter hereof. 

2. The Mow Mexico Oil Conservation Coisssiesion i s authorised 

by statute (65-3-14.5 K.M.S.A. 1953 Corep.) to establish non­

standard spacing or proration units and has authority to require 

pooling of lease and mineral interests when pooling has not been 

agreed upon by the parties«, 

3. The creation of a non-standard spacing or proration unit 

for the E/2 and W/2 of Section 3 respectively are within the 

provisions of Subsection (a) of Article I I of Rule 104 of the Rulei 

and Regulations of the Commission. 

4. The formation of non-standard spacing or proration units 

for tha E/2 and w/2 of faction 3 respectively comae within the 

provisions of Section 65-3-14,5 if.M.S.A. 1953 Corap. 

5. There i s substantial evidence to support a l l of the 

findings of the Casuals sion in Orders R-4353 and R-4353-A issued 

in Case so. 4763, the petition for review of which ia docketed aa 

Case No. 28477, and to support the findings of the Cosaaiasion in 

Orders R-4354 and R-4354-A issued in Cases So. 4764 and 4765, the 

petition for review of which is docketed aa Case Mo. 28478. 

6. Tne petitions of Sutter & Wilbanks Corporation in Cases 

28477 and 2847S should be denied and thereby sustain the orders of 

the CoKffilssion. 

utnmMt muwmm* cox & EATOM 

Attorneys for Black' River Cor^ratlon 
P. O. Box 10 
Ros wall, Hew Mexico 88201 

P. 0. Box 203$ 
Santa Fa, Hew Mexico e7501 



J A S O N W . K E L L A H I N 

R O B E R T E . F O X 

W . T H O M A S K E L L A H I N 

KELLAHIN AND FOX 
A T T O R N E Y S AT LAW 
S O O D O N G A S P A R AV EN U E 

P O S T O F F I C E B O X 1 5 6 9 

SANTA FE , NEW MEXICO S7SOI 
T E L E P H O N E S 8 E - 4 3 1 5 

A R E A C O D E SOr> 

August 2, 1973 

Mr. William P. Carr 
O i l Conservation Commission 
P. 0. Box 1088 
Santa Fe, New Mexico 87501 

Re: Rutter & Wilbanks Corporation 
v. O i l Conservation Commission 
Cases Nos. 28^77, 28478, Eddy 
County, New Mexico 

Dear B i l l : 

Following the hearing on the above cases i n 
Carlsbad yesterday, I asked f o r time to f i l e 
requested f i n d i n g s , and Judge Archer allowed t h i r t y 
days, and requested tha t I n o t i f y you and Clarence 
H i n k l e . 

S incere ly , 

Jason W, Ke l l ah in 
JWK:ks 



D. D. A R C H E R 
D I S T R I C T J U D G E 

P. O. BOX 9 8 

C A R L S B A D , N E W M E X I C O 

8 8 2 2 0 

June 25, 1973 0!L CObi^VATiOrj CO 

Mr. Clarence E. Hinkle 
Attorney a t Law 
P. 0. Box 10 
Roswell, New Mexico 88201 

Mr. Jason W. K e l l a h i n 
A t t o r n e y a t Law 
P. O. Box 1769 
Santa Fe, New Mexico 87501 

Mr. W i l l i a m F. Carr 
Speci a l A s s i s t a n t Attorney General 
P. 0. Box 2 088 
Santa Fe, New Mexico 87501 

Re: Ru t t e r & Wilbanks Corporation 
vs. O i l Conservation Commission 
Nos. 28477 and 28478 

Gentlemen: 

The above matters w i l l be heard a t 1:30 P.M. on 

Wednesday, August 1, 1973, i n the D i s t r i c t Courtroom, 

Eddy County Courthouse, Carl-bad, New Mexico. 

Very t r u l y yours, 

x: A ; . . / / . b / -
D. D. Archer 

DDA/mg 



OIL CONSERVATION COMMISSION 
P. O. BOX 2 0 8 8 

SANTA FE, NEW MEXICO 87501 

March 12, 1973 

Mr. William J. Cooley 
152 Petroleum Center Building 
Farmington, New Mexico 87401 

Re: Rutter & Wilbanks v. Oil 
Conservation Commission 
Cause No. 28477 and Cause 
No. 23478, District Court of 
Eddy County 

Dear Mr. Cooley: 

Enclosed are copies of Respondent's Entry of 

Appearance and Answer to Petition for Review in each of 

the above-captioned cases. 

Sincerely, 

WILLIAM F. CARR 
Special Assistant Attorney General 
Oil Conservation Commission 

WFC/dr 
enclosures 



OIL CONSERVATION COMMISSION 
P. O. BOX 2 0 8 8 

SANTA FE, NEW MEXICO 87501 

March 12, 1973 

Mr. Clarence B. Hinkle 
P. 0. Box 10 
Roswell, Mew Mexico 88201 

Re; Rutter & Wilbanks v. Oil 
Conservation Commission 
Cause No. 28477 and Causa 
No. 28473, District Court 
of Eddy County 

Dear Mr. Hinkle-

The Oil Conservation Coramission purchases two copies 
of the transcript of each hearing in which wa are involved. 
In the ahove-captionad cases, there i s one copy of the 
transcripts in our Santa Fe office and one in the Di s t r i c t 
Court in Carlsbad. 

The Coirtnission has found itnecessary to adopt a policy 
whereby we do not loan our last copy of the transcript of 
any proceeding. I t i s , however, available in this office 
for anyone to review. 

The reporter in this case i s Dearnley, Meier and 
McCormick, P. 0. Box 1092, Sirons Building, Albuquerque, Hew 
Mexico 87103. We w i l l be happy to do whatever wa can to 
assi s t you and the reporter in securing a copy of these 
transcripts. 

Sincerely, 

WILLIAM F. CARR 
Special Assistant Attorney General 
o i l Conservation Commission 

WFC/dr 



IN THE DISTRICT COURT OF EDDY COUNTY 

STATE OF NEW MEXICO 

RUTTER & WILBANKS CORPORATION, 
a Texas Corporation, 

P e t i t i o n e r , 

vs. No. 28478 

OIL CONSERVATION COMMISSION 
OF THE STATE OF NEW MEXICO, 

Respondent. 

ANSWER TO PETITION FOR REVIEW 

Respondent, O i l Conservation Commission of New Mexico, 

answering the P e t i t i o n f o r Review states; 

FIRST DEFENSE 

1. Respondent admits the allegations contained i n Paragraphs 

1, 2 and 3 of the P e t i t i o n f o r Review. 

2. Respondent denies the al l e g a t i o n i n Paragraph 4 of the 

Pe t i t i o n f o r Review that the Pet i t i o n e r i s adversely affected 

by Commission Order No. R-4354 as reaffirmed by Order No. R-4354-A. 

Respondent admits a l l other allegations contained i n Paragraph 4 

of the P e t i t i o n f o r Review. 

3. Respondent denies each and every a l l e g a t i o n contained i n 

Paragraph 5 of the P e t i t i o n f o r Review. 

SECOND DEFENSE 

Petit i o n e r f a i l s to state a claim upon which r e l i e f can be 

granted. 

WHEREFORE, Respondent prays: 

1. That tlie P e t i t i o n f o r Review be dismissed. 

2. That Commission Orders No. R-4354 and R-4354-A be 

affirmed. 



3. That the Court grant Respondent such other and further 

r e l i e f as the Court deems j u s t . 

'A 

WIL/LIAM F. CARR 
Special Assistant Attorney General 
representing the O i l Conservation 
Commission of New Mexico, P. 0. 
Box 2088, Santa Fe, New Mexico 87501 

I hereby c e r t i f y that on the 5th 

day of March, 1973, a copy of the 

foregoing pleading was mailed t o opposing 

counsel of record. 



IN THE DISTRICT COURT OF EDDY COUNTY 

STATE OF NEW MEXICO 

RUTTER & WILBANKS CORPORATION, 
a Texas c o r p o r a t i o n , 

P e t i t i o n e r , 

vs, 

OIL CONSERVATION COMMISSION 
OF THE STATE OF NEW MEXICO, 

Respondent. 

Nos. 28477 and 28478 

TRIAL MEMORANDUM 

I . STATEMENT OF CASES 

These cases are before t h i s Court on appeals taken from Orders 

entered by t h e New Mexico O i l Conservation Commission i n connection 

w i t h two separate A p p l i c a t i o n s f o r Compulsory P o o l i n g and f o r the 

Approval o f Non-Standard Spacing and P r o r a t i o n U n i t s . 

One o f these a p p l i c a t i o n s was the a p p l i c a t i o n o f Black R i v e r 

C o r p o r a t i o n f o r compulsory p o o l i n g and non-standard p r o r a t i o n u n i t 

f i l e d as Case No. 4763, which i n v o l v e s the E% o f 5iection 3, Township) 

26 South, Range 24 East, Eddy County. 

The o t h e r case grows o u t of two separate a p p l i c a t i o n s , one 

f i l e d by Black River C o r p o r a t i o n and the o t h e r by Michael P. Grace 

f o r compulsory p o o l i n g and approval o f non-standard p r o r a t i o n u n i t 

c o v e r i n g t h e ttf^ o f Sec t i o n 3, Township 26 South, Range 24 P^ast, 

Eddy County. These were docketed as Cases 4764 and 4765 by t h e 

Commission and were c o n s o l i d a t e d f o r the purpose o f h e a r i n g . Both 

a p p l i c a t i o n s request, compulsory p o o l i n g and approval o f the non­

standard u n i t c o n s i s t i n g o f the W% of Section 3, t h e only d i f f e r e n c e 

i n the a p p l i c a t i o n s being the approval of the U n i t Operator, t h a t 

i s whether i t should be Black R i v e r C o r p o r a t i o n o r Michael P. Grace 

o r h i s w i f e , C o r r i n e Grace. 



An Order was issued by t h e Commission on November 29, 1972 

approving t h e a p p l i c a t i o n o f Black River i n Case 4763 as t o t h e 

Eh of Section 3. An Order was entered by the Commission on 

August 7, 1972, being Order R-4 354 i n the c o n s o l i d a t i o n of cases 

4764 and 4765, approving the a p p l i c a t i o n o f Black R i v e r and 

d e s i g n a t i n g Black River as the U n i t Operator as t o t h e W% o f 

S e c t i o n 3. 

That by a p p l i c a t i o n t i m e l y t i l e d w i t h t h e Conservation 

Commission, R u t t e r & Wilbanks Corpor a t i o n requested a de novo 

he a r i n g b e f o r e t h e f u l l Commission t o review both o f t h e above 

mentioned Orders. A hearing was h e l d before t h e f u l l Corrimissiari 

on November 21, 1972, and on November 29, 1972 t h e Commission 

by Orders R-4353-A and R-4354-A a f f i r m e d t h e p r e v i o u s Orders o f 

th e Commission f o r compulsory p o o l i n g and the c r e a t i o n o f non­

standard spacing and p r o r a t i o n u n i t s f o r b o t h the E% o f S e c t i o n 3 

and the W% o f S e c t i o n 3. Appeals have-1 been taken from these 

Orders pursuant t o t h e p r o v i s i o n s o f Section 65-3-2 2, New Mexico 

S t a t u t e s , 1953 Annotated. This s e c t i o n provides t h a t upon appeal 

from an Order o f the Commission evidence i n a d d i t i o n t o the 

t r a n s c r i p t o f proceedings before t h e Commission may be i n t r o d u c e d . 

I n t h i s c o n n ection, we would l i k e t o c a l l the Court's a t t e n t i o n 

t o t h e case of C o n t i n e n t a l O i l Company v. O i l Conservation Commission, 

e t a l , decided i n May, 1962, 70 N.M. 310, 373 P.2d 809, wherein t h e 

Court h e l d as f o l l o w s : 

" I n s o f a r as Section 65-3-22(b), supra, p u r p o r t s t o 
a l l o w the D i s t r i c t Court, on appeal from t h e Commission, 
t o consider new evidence, t o base i t s d e c i s i o n s on t h e 
preponderance o f t h e evidence o r t o modify t h e orders 
o f t h e Commission, i t i s v o i d as an u n c o n s t i t u t i o n a l 
d e l e g a t i o n o f power, contravening A r t i c l e I I I , S e c t i o n 
1 o f t h e New Mexico C o n s t i t u t i o n . " 



I I . STATEMENT OF FACTS 

Due t o the d e c i s i o n i n the C o n t i n e n t a l O i l Company case 

hereinabove r e f e r r e d t o , these appeals must n e c e s s a r i l y be 

considered s o l e l y upon the t r a n s c r i p t of t h e hearings before the 

Commission. I n the de novo hearing before the Commission, a l l 

t h r e e a p p l i c a t i o n s f i l e d i n connection w i t h Cases 4763, 4764 and 

476 5 were c o n s o l i d a t e d f o r h e a r i n g , and i t was s t i p u l a t e d by 

t h e p a r t i e s t h a t t h e t r a n s c r i p t s of the Examiner's hearings 

p r e v i o u s l y h e l d i n connection w i t h Cases 4763, 4764 and 4765 as 

c o n s o l i d a t e d c o u l d be made a p a r t o f the r e c o r d f o r t h e de novo 

h e a r i n g . (Tr. p. 4, 5, 6, de novo hearing November 2 1 , 1972). 

Because o f t h i s s i t u a t i o n , t h e r e have been t h r e e separate 

t r a n s c r i p t s f i l e d i n these cases, one c o v e r i n g t h e Examiner 

he a r i n g i n connection w i t h Case 4763, and one i n connection w i t h 

t h e Examiner hearing f o r c o n s o l i d a t e d Cases 4764 and 4765, and 

t h e t h i r d being t h e t r a n s c r i p t o f the de novo hearing before the 

Commission upon t h e c o n s o l i d a t i o n o f a l l t h r e e cases. 

The p e r t i n e n t f a c t s w i t h respect t o the case i n v o l v i n g t h e 

non-standard spacing and p r o r a t i o n u n i t as t o t h e Eh o f S e c t i o n 3 

and those which i n v o l v e the non-standard spacing and p r o r a t i o n 

u n i t as t o t h e Ylh o f Se c t i o n 3 are s u b s t a n t i a l l y t h e same. The 

p r i n c i p l e i s s ue i n both o f these cases i s whether o r n o t t h e 

Orders o f t h e Commission c r e a t i n g non-standard spacing o r p r o r a t i o n 

u n i t s are v a l i d under the p a r t i c u l a r f a c t s and circumstances which 

e x i s t by reason o f Section 3 c o n t a i n i n g considerable more than 

640 acres. 

So t h a t the Court may r e a d i l y comprehend t h e f a c t u a l s i t u a t i o n , 

t h e r e i s attache d hereto as E x h i b i t "A" a p l a t o f Section 3 which 

was i n t r o d u c e d by Black River C o r p o r a t i o n as E x h i b i t No. 5 i n 

connection w i t h the Examiner's hearings i n Cases 4763, 4764 and 

4765. I t w i l l be n o t i c e d t h a t the Eh of: Section 3 c o n t a i n s 409.22 
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acres and the W% contains 407.20 acres. E x h i b i t "A" also shows 

the l o c a t i o n of the two gas wells located upon these h a l f sections 

and which were i n the. process of being placed on production a t the 

time of the o r i g i n a l Examiner's hearings. Both of these wells are 

producing from the Morrow formation of Pennsylvanian age. At the 

time these wells were d r i l l e d , the general rules and regulations 

of the Commission w i t h respect to development wells f o r a defined 

gas pool of Pennsylvanian age provided f o r the dedication to such 

wells of 320 acres, more or less, comprising any two contiguous 

quarter sections of a single governmental section. S p e c i f i c a l l y the 

second paragraph of subsection (a) of A r t i c l e I I of Rule 104 of 

the Commission provides as follows: 

"Unless. otherwise provided i n the special pool r u l e s , 
each development w e l l f o r a defined gas pool of 
Pennsylvanian age or older which was created and 
defined by the Commission a f t e r June 1, 1964, s h a l l 
be located on a designated d r i l l i n g t r a c t consisting 
of 320 surface contiguous acres, more or less, 
comprising any two contiguous quarter sections of 
a single governmental section, being a legal sub­
d i v i s i o n of the U. S. Public Lands Surveys." 

The testimony and e x h i b i t s introduced at the three hearings 

show t h a t gas production had been obtained i n Sections 27, 28, 

33 and 34 i n the Township which adjoins Section 3 on the north 

(Exhibits 1 and 2, Tr. Examiner's hearings 4763 and consolidated 

4764 and 4765) . There i s no question but t h a t the two wells which 

were d r i l l e d i n Section 3 were development wells and c o n s t i t u t e d a 

south extension t o the previous development to the north, which 

i s r e f e r r e d t o as the Washington Ranch Pool or F i e l d . 

I t w i l l be noted from Black River's E x h i b i t No. 2 introduced 

i n connection w i t h Cases 4763, 4764 and 4765 t h a t the e n t i r e 

north t i e r of sections i n Township 26 South, Range 24 East, 

possibly w i t h the exception of Section 1, are a l l ixwegular 

sections, and Sections 2, 3 and 4 p a r t i c u l a r l y each contain 

considerably more than 640 acres. 

_ 4 „ 



The controversy which e x i s t s i n these cases i s l a r g e l y brought 

about by the f a c t t h a t a considerable p o r t i o n of Section 3 i s 

Federal land and what would o r d i n a r i l y be the NE%SE% and the 

ShSh i s fee land. We have indicated on E x h i b i t "A" t h a t p o r t i o n 

which i s Federal land and t h a t p o r t i o n which i s fee land. Rutter & 

Wilbanks Corporation have less than a 5% ov e r r i d i n g r o y a l t y i n t e r e s t 

carved out of the working i n t e r e s t i n and t o the Federal lease 

embracing the Federal lands above re f e r r e d to (Tr. 4763, p. 25; 

Tr. 4764 and 4765, p. 39, and Tr. de novo hearing, p. 40). There 

were two other owners of ove r r i d i n g r o y a l t y i n t e r e s t s under the 

Federal lease who objected along w i t h Rutter & Wilbanks t o the-

non-standard spacing u n i t at the o r i g i n a l hearings before the 

Examiners. Altogether these r o y a l t y owners owned a 5% ov e r r i d i n g 

r o y a l t y . Only Rutter & Wilbanks appealed and, consequently, the 

other o v e r r i d i n g r o y a l t y i n t e r e s t owners elected t o abide by the 

Orders of the Commission. Consequently, the only one obj e c t i n g t o the 

non-standard spacing u n i t s i s Rutter & Wilbanks, who h a s something 

less than a 5% ove r r i d i n g r o y a l t y (Tr. de novo hearing, p. 40). 

A l l of the working i n t e r e s t owners i n both the Eh and the W% 

of Section 3 agreed t o the non-standard u n i t s and a l l p a r t i c i p a t e d 

i n the cost of the respective t e s t w e l l s , except a t the time of 

the Examiner's hearing i n connection w i t h Cases 4764 and 4765, 

Michael Grace was claiming t o have the lease r i g h t s i n and t o 

the SE%SW% of Section 3 adverse to t h a t of Black River Corporation, 

and i t was not c e r t a i n at t h a t time who would be responsible f o r 

the p o r t i o n of the cost of the w e l l i n the W% of Section 3 t o be 

allo c a t e d t o t h i s acreage. 

At the de novo hearing, Rutter & Wilbanks made a proposal t h a t 

the Eh and the W% of Section 3 be divided i n t o three non-standard 

spacing or p r o r a t i o n u n i t s and introduced a p l a t which was t h e i r 

E x h i b i t No. 2 to show these u n i t s . There i s attached as E x h i b i t 

"B" a copy of t h i s p l a t , and i t w i l l be noted t h a t the u n i t s are; 
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r e f e r r e d t o as the Northwest, Northeast and South Units. The 

proposed Northwest and Northeast Units would be made up mostly of 

the Federal lands and the South Unit would be made up of most 

of the fee lands and a l i t t l e of the Federal lands (Tr. de novo 

hearing, p. 32). The formation of a t h i r d d r i l l i n g and spacing 

u n i t would, of course, require the d r i l l i n g of a t h i r d w e l l , and 

t h i s , i n the face of the f a c t that the working i n t e r e s t owners i n 

the proposed South u n i t had already p a r t i c i p a t e d i n the d r i l l i n g 

of the two wells shown on Ex h i b i t "B". I t was indicated t h a t these 

working i n t e r e s t owners would not be w i l l i n g t o d r i l l a t h i r d w e l l 

(Tr. de novo hearing, p. 48, 49). 



I I I . AUTHORITIES AND ARGUMENT 

There have been r e l a t i v e l y few cases i n our Supreme Court-

challenging the a u t h o r i t y of the O i l Conservation Commission to 

issue orders, rules and regulations r e l a t i n g t o o i l and gas 

development i n the s t a t e . The leading case and most c i t e d case 

i s t h a t of Continental O i l Company, which we have already r e f e r r e d 

t o . I n t h i s case the Supreme Court pointed out t h a t the New Mexico 

Legislature has e x p l i c i t e d l y defined both "waste" and " c o r r e l a t i v e 

r i g h t s " and placed upon the Commission the duty of preventing one 

and p r o t e c t i n g the other. I n t h i s connection the Court stated; 

"However, as we have said, c e r t a i n basic f i n d i n g s 
must be made before c o r r e l a t i v e r i g h t s can be 
e f f e c t i v e l y protected. From a p r a c t i c a l standpoint, 
the l e g i s l a t u r e cannot define, i n cubic f e e t , the 
property r i g h t s of each owner of n a t u r a l gas i n 
New Mexico. I t must of necessity, delegate t h i s 
l e g i s l a t i v e duty t o an administrative body such 
as the Commission. The l e g i s l a t u r e , however, has 
stated d e f i n i t e l y the elements contained i n such 
r i g h t . I t i s not absolute or unconditional> 
Summarizing, i t consists of merely (1) an opportunity 
t o produce, (2) only insofar as i t i s p r a c t i c a b l e to 
do so, (3) without waste, (4) a proportion, (5) inso­
f a r as i t can be p r a c t i c a l l y determined and obtained 
without waste, (6) of the gas i n the pool." 

So f a r as we are able t o determine, the Supreme Court has not 

d i r e c t l y passed upon the a u t h o r i t y of the Commission t o approve 

non-standard spacing and p r o r a t i o n u n i t s of the size or character 

involved i n these cases. I n the case of Sims v. Mechem, et a l , 

as members of the O i l Conservation Commission, 72 N.M. 186, i t was 

held t h a t where an order of the Commission e s t a b l i s h i n g two separate 

standard production u n i t s but which d i d not contain f i n d i n g as t o 

existence of waste or t h a t pooling would prevent waste was v o i d . 

I n t h a t case the Court held t h a t the O i l Conservation Commission 

has a u t h o r i t y to require pooling of property when pooling has not 

been agreed upon by p a r t i e s and has f u r t h e r a u t h o r i t y t o modify any 

agreement between p a r t i e s but the action of the Commission must be 

predicated upon prevention of waste. 



At the outset we would l i k e t o p o i n t out t h a t Order Ho. R-4353-A 

issued i n Case 4763 and Order No. R-4354-A issued i n connection w i t h 

Cases 4764 and 4765 contain findings to the e f f e c t t h a t the approval 

of non-standard u n i t s f o r both the E% and the ¥1% of Section 3 w i l l 

provide p r o t e c t i o n f o r the c o r r e l a t i v e r i g h t s of a l l mineral i n t e r e s t 

owners and w i l l r e s u l t i n the prevention of waste. Consequently, 

i t would have to be c l e a r l y shown tha t there i s no s u b s t a n t i a l 

evidence t o support these findings i f these orders are t o be held 

i n v a l i d . 

We have already pointed out and quoted from a p o r t i o n of 

Rule 10-0- of the Commission governing w e l l spacing, as w e l l as 

acreage requirements f o r d r i l l i n g t r a c t s . I n t h i s connection, we 

c a l l your a t t e n t i o n t o subparagraph (c) of Section 6 5-3-14.5 of 

New Mexico Statutes, 1953 Annotated, which provides as f o l l o w s : 

"Non-standard spacing or p r o r a t i o n u n i t s may be 
established by the Commission and a l l mineral and 
leasehold i n t e r e s t s i n any such non-standard u n i t 
s h a l l share i n production from t h a t u n i t from the 
date of the order establishing the said non-standard 
u n i t . " 

The above quoted provisions appear to be clear and unambiguous, 

and c e r t a i n l y gives the power and a u t h o r i t y t o the Commission t o 

create non-standard spacing or p r o r a t i o n u n i t s . 

Section 65-3-14 of the statutes covers equitable a l l o c a t i o n of 

production - pooling and spacing, and i n e f f e c t defines c o r r e l a t i v e 

r i g h t s . The portions of t h i s section which are p a r t i c u l a r l y 

applicable here are as follows: 

"(a) The r u l e s , regulations or orders of the 
Commission s h a l l , so f a r as i t i s practicable to 
do so, a f f o r d t o the owner of each property i n a 
pool the opportunity t o produce his j u s t and 
equitable share of the o i l or gas, or both, i n 
the pool, being an amount, so f a r as can be 
p r a c t i c a b l y determined, and so f a r as such can 
be p r a c t i c a b l y obtained without waste, s u b s t a n t i a l l y 
i n the proportion t h a t the quantity of the recover­
able o i l or gas, or both, under such property bears 
to the t o t a l recoverable o i l or gas, or both, i n the 
pool, and f o r t h i s purpose to use his j u s t and 
equitable share of the reservoir energy." 
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"(b) The Commission may e s t a b l i s h a p r o r a t i o n u n i t 
f o r each p o o l , such being the area t h a t can be 
e f f e c t i v e l y and economically d r a i n e d and developed 
by one w e l l , and i n so doing the Commission s h a l l 
consider t h e economic l o s s caused by the d r i l l i n g 
o f unnecessary w e l l s , the p r o t e c t i o n o f c o r r e l a t i v e 
r i g h t s , i n c l u d i n g those o f r o y a l t y owners, the 
p r e v e n t i o n of waste, the avoidance of the augmentation 
of r i s k s a r i s i n g from t h e d r i l l i n g of an excessive 
number of w e i l s , and the p r e v e n t i o n o f reduced r e ­
covery which might r e s u l t from t h e d r i l l i n g of t o o 
few w e l l s . " 

Paragraph (c) o f the above r e f e r r e d t o s e c t i o n p r ovides f o r 

f o r c e d p o o l i n g where owners cannot agree upon t h e p o o l i n g o f t h e i r 

i n t e r e s t s , as was the case i n t h e cases under c o n s i d e r a t i o n . 
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The P e t i t i o n f o r Review f i l e d i n connection w i t h the appeal 

of each case sets f o r t h c e r t a i n grounds f o r asserting the i n v a l i d i t y 

of the Orders of the Commission approving the non-standard spacing 

and p r o r a t i o n u n i t s f o r the Eh and the Vlh of Section 3, respectively. 

The grounds alleged i n each P e t i t i o n are s u b s t a n t i a l l y the same. 

We w i l l set f o r t h these grounds i n the order i n which they appear 

i n the P e t i t i o n s and discuss each one separately i n the order i n 

which they are l i s t e d i n the P e t i t i o n . 

A. P e t i t i o n e r alleges t h a t the Commission purports t o approve 

a non-standard gas p r o r a t i o n u n i t i n the Washington Ranch-Morrow 

Gas Pool, although the Commission has never complied w i t h the 

provisions of Section 65-3-14(b). 

We have quoted the provisions of Section 65-3—14(b) hereinabove. 

I t w i l l be noted t h a t the Commission may e s t a b l i s h a p r o r a t i o n u n i t 

f o r each pool, such being the area t h a t can be e f f e c t i v e l y and 

economically drained and developed by one w e l l . As a p a r t of our 

Statement of Facts on page 4, we have quoted the p e r t i n e n t provisions 

of the second paragraph of subsection (a) of A r t i c l e I I of Rule .104. 

This p r o v i s i o n i s a p a r t of the general rules and regulations adopted 

by the Commission and i s a p o r t i o n of those provisions which r e l a t e 

to development gas wells t o be d r i l l e d i n Lea, Chaves, Eddy and 

Roosevelt Counties. Under t h i s r u l e where a development gas w e l l 

i s projected t o produce from the Pennsylvanian formation, i t i s t o be 

located on a designated d r i l l i n g t r a c t consisting of 320 surface 

contiguous acres "more or less, comprising any two contiguous 

quarter sections of a single governmental section, being a l e g a l 

subdivision of the U. S. Public Land Surveys". The wells which 

were d r i l l e d on the Eh and the Vlh of Section 3 were wells designed 

t o extend the Washington Ranch-Morrow Gas Pool to the south and 

are c e r t a i n l y classed as development w e l l s , and i t i s a matter of 

common knowledge t h a t the Morrow zone or formation i s a part of 

the Pennsylvanian zone. Due t o the f a c t t h a t t h i s r u l e i s applicable 

i n t h i s case, i t was not necessary f o r the Commission to again adopt 
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a w e l l spacing or p r o r a t i o n u n i t i n accordance w i t h the p r o v i s i o n s 

o f S e c t i o n 65-3-14(b). 

B. P e t i t i o n e r a l l e g e s t h a t Rule 104, 11(a) o f t h e Rules and 

Regulations o f the Commission provides t h a t a w e l l d r i l l e d t o a 

f o r m a t i o n of Pennsylvanian age or o l d e r s h a l l be l o c a t e d on a u n i t 

c o n s i s t i n g o f 320 acres. We have already p o i n t e d out i n connection 

w i t h paragraph A above t h a t t h e u n i t i s not confined t o 320 acres 

b u t may be more or l e s s comprising any two contiguous q u a r t e r 

s e c t i o n s o f a s i n g l e governmental s e c t i o n , being a l e g a l s u b d i v i s i o n 

o f t h e U. S. P u b l i c Lands Surveys. As the Court w e l l knows, t h e r e 

are u s u a l l y some i r r e g u l a r s e c t i o n s i n connection w i t h most 

townships, p a r t i c u l a r l y along the township l i n e s , and t h i s r u l e 

was undoubtedly intended t o be f l e x i b l e enough t o take care of 

v a r y i n g circumstances where s e c t i o n s contained more or l e s s than 

640-acres. 

The O i l Conservation Commission i n i s s u i n g i t s r u l e s and 

r e g u l a t i o n s i s faced w i t h many a d m i n i s t r a t i v e problems«. We b e l i e v e 

t h a t t h e Court can take n o t i c e of t h e f a c t t h a t t h e Commission i n 

approving non-standard spacing and p r o r a t i o n lanits has always t r i e d 

t o adhere t o t h e s e c t i o n i n which t h e lands are l o c a t e d so as not 

t o cross s e c t i o n l i n e s . I n cases where the s e c t i o n c o n t a i n s more, 

than 640 acres i f the Commission acted a d m i n i s t r a t i v e l y t o l i m i t 

t h e d e d i c a t i o n o f n o t more than 320 acres t o a w e l l , i t would leave 

odd numbers o f acres t o be pooled w i t h o t h e r acreage c r o s s i n g 

s e c t i o n l i n e s , and t h i s i n t u r n would e i t h e r reduce or enlarge t h e 

u n i t s i n the a d j o i n i n g s e c t i o n s r e s u l t i n g i n the c r e a t i o n o f non­

standard spacing o f p r o r a t i o n u n i t s i n t h a t they would not c o n s i s t 

o f two contiguous q u a r t e r s e c t i o n s o f a governmental s e c t i o n . 

C. P e t i t i o n e r a l l e g e s t h a t Findings 5, 6 and 7 of the 

Commission's Order No. R-4353 and Findings 7, 8 and 10 o f the 

Commission's Order No. R-4354 are n o t supported by s u b s t a n t i a l 

evidence. These f i n d i n g s i n both Orders are s u b s t a n t i a l l y t h e same. 
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F i n d i n g s 5 and 7 i n t h e r e s p e c t i v e Orders are t o t h e e f f e c t 

t h a t t h e Eh and the W% r e s p e c t i v e l y o f S e c t i o n 3 can reasonably 

be presumed p r o d u c t i v e of gas i n the Washington Ranch-Morrow Gas 

Pool. Mr. R u t t e r , on cross-examination i n connection w i t h Case 

4763 (Tr. 4763, p. 29), t e s t i f i e d as f o l l o w s : 

"What you g e t down t o i s a p r a c t i c a l m a t t e r , these 
r e s e r v o i r s w i l l be d r a i n e d by the number of straws 
i n them, and I t h i n k t h a t the Sh o f Section 3 w i l l 
p r o b a b ly produce and t h e people who have r o y a l t y 
i n t e r e s t s i n those t r a c t s t h a t are proposed w i l l 
g e t t h e i r share o f r o y a l t i e s from t h a t w e l l . " 

Mr. R u t t e r was r e f e r r i n g t o t h e d r i l l i n g of a t h i r d w e l l i n 

S e c t i o n 3. 

Mr. W i l l i a m P. Aycock, Petroleum Engineer and w i t n e s s fox-

Black River C o r p o r a t i o n , t e s t i f i e d i n Cases 4764 and 4765 as 

f o l l o w s : 

"Q. Considering your p r e v i o u s testimony, Mr. Aycock, 
w i t h r e s p e c t t o the s t r u c t u r a l c o n d i t i o n s , the c r o s s -
s e c t i o n s and regard t o p e r m e a b i l i t y and p o r o s i t y 
and so f o r t h , have you formed any o p i n i o n as t o 
whether or not t h e w e l l l o c a t e d i n the W% o f S e c t i o n 
3 and shown on E x h i b i t 5 w i l l e f f i c i e n t l y and 
e f f e c t i v e l y d r a i n a l l o f the W%? 

A. Yes, I t h i n k i t probably w i l l . 

Q. I n your o p i n i o n , w i l l the p o o l i n g o f a l l o f t h e 
acreage and f o r m a t i o n s o f non-standard u n i t s 
c o n s i s t i n g o f t h e W% o f Section 3 prevent t h e 
d r i l l i n g o f unnecessary w e l l s ? 

A. . Yes, I b e l i e v e i t w i l l . 

Q. And would t h i s t e nd t o p r o t e c t c o r r e l a t i v e r i g h t s ? 

A. Yes, I t h i n k so." 

(Tr. 4764, 4765, p. 20). 

I n connection w i t h the de novo hearing b e f o r e t h e Commission, 

R u t t e r & Wilbanks i n t r o d u c e d t h e i r E x h i b i t No. 1 (de novo t r . , p. 

18). There i s attached hereto as E x h i b i t "C" a copy o f t h i s 

E x h i b i t No. 1. This i s a s t r u c t u r a l map which was prepared by 

W i l l i a m J. LeMay, G e o l o g i s t , who was a l s o one o f the witnesses f o r 

R u t t e r & Wilbanks, and shows t h a t a l l o f S e c t i o n 3 i s e s t i m a t e d 

commercially p r o d u c t i v e o f gas. Consequently, we have Mr. R u t t e r ' 

own evidence showing t h a t the e n t i r e S e c t i o n 3 i s p r o d u c t i v e o f ga 



Findings 6 and 8 of the Commission i n the respective Orders 

are t o the e f f e c t t h a t the e n t i r e Eh and Vlh respectively of Section 

3 can be e f f i c i e n t l y and economically drained and developed by the 

respective wells d r i l l e d thereon. 

Mr. Aycock, i n t e s t i f y i n g on behalf of Black River i n the 

de novo hearing, responded t o a question as follows: 

"Q. I believe your previous testimony before the 
Examiner w i l l show t h a t you t e s t i f i e d t h a t one of 
these wells w i l l e f f e c t i v e l y and e f f i c i e n t l y d r a i n 
e i t h e r the Eh or the Vlh of th a t area dedicated t o i t ? 

A. I t h i n k the evidence t h a t we have now says t h a t 
t h a t i s probably t r u e , yes. 

Q. There has been no change because of a d d i t i o n a l 
d r i l l i n g ? 

A. The wells are producing e s s e n t i a l l y as we 
ant i c i p a t e d . " 

(Tr. de novo hearing, p. 12). 

I n connection w i t h Case No. 4763, Mr. Rutter t e s t i f i e d as 

fol l o w s : 

"Q. I f the w e l l you propose i s not d r i l l e d , the w e l l 
i n the NE%NW% of Section 10 th a t i s proposed now would 
e f f e c t i v e l y d r a i n the same area, would i t not? 

A. Yes, s i r . We are faced w i t h the s i t u a t i o n where i f 
we have a b o t t l e of soda and we put eight straws i n i t , 
you can divide the contents of the b o t t l e of soda by 
ei g h t . From the permeability t e s t i f i e d to here, the 
res e r v o i r i s one re s e r v o i r , and you are going t o div i d e 
i t by the number of straws i n there. Where the w e l l s 
are located i s not going to make a whole l o t of di f f e r e n c e . " 

Findings 7 and 10 i n the respective Orders are t o the e f f e c t 

t h a t the applications should be approved by pooling a l l mineral 

i n t e r e s t s , which would avoid the d r i l l i n g of unnecessary w e l l s , 

p r o t e c t c o r r e l a t i v e r i g h t s and a f f o r d t o the owner of each i n t e r e s t 

the opportunity t o recover or receive without unnecessary expense 

hi s j u s t and f a i r share of the gas i n the pool. 

I n connection w i t h Case 4763, Mr. Aycock. t e s t i f i e d on behalf 

of Black River as fol l o w s : 

"Q. I s the e n t i r e Eh of Section 3 productive of gas i n 
your opinion? 



A. I t h i n k a l l the data t h a t we have indicates t h a t i t 
i s . Yes, I t h i n k i f you w i l l r e f e r to our f i r s t cross-
section, you w i l l notice t h a t the superior w e l l i s 
completed i n the Morrow zone even though i t s way down 
st r u c t u r e . I t i s not as good a q u a l i t y w e l l , obviously, 
as Black River has enjoyed, but i t does show tha t the 
Morrow formation i s productive of gas." 

(Tr. 4763, p. 22). 

I n connection w i t h Cases 4764 and 4765, Mr. Aycock also 

t e s t i f i e d : 

"Q. Considering your previous testimony, Mr. Aycock, w i t h 
respect t o the s t r u c t u r a l conditions, the cross-sections 
and regard t o permeability and p o r o s i t y and so f o r t h , 
have you formed any opinion as t o whether or not the w e l l 
located i n the W% of Section 3 as shown on E x h i b i t 5 w i l l 
e f f e c t i v e l y and e f f i c i e n t l y d rain a l l of the W%? 

A. Yes, I t h i n k i t probably w i l l . " (Tr. 47 64, 47 65, p. 19) 

Mr. R u t t e r 1 s E x h i b i t No. 1, and which we have attached as 

E x h i b i t "C", also shows t h a t a l l of Section 3 i s productive of gas. 

I n our opinion, considering a l l of the evidence and e x h i b i t s 

introduced i n connection w i t h Examiner's hearings, as w e l l as the 

de novo hearing, a l l i n d i c a t e t h a t the wells d r i l l e d i n the Eh and 

W% of Section 3, respectively, w i l l e f f e c t i v e l y and e f f i c i e n t l y 

and economically d r a i n these h a l f sections and t h a t the d r i l l i n g 

of a t h i r d w e l l would be an unnecessary w e l l and c o n s t i t u t e an 

economic waste. Furthermore, under the forced pooling orders, the 

gas i s t o be allocated to the respective leases involved i n these 

h a l f sections i n "proportion to the acreage contained i n each. I f 

each of these wells w i l l e f f e c t i v e l y and e f f i c i e n t l y d r a i n the 

gas from these sections, each lease w i l l receive i t s proportionate 

p a r t and r o y a l t i e s w i l l be paid on t h a t basis. Consequently, there 

could be no loss t o Rutter & Wilbanks and the c o r r e l a t i v e r i g h t s of 

a l l p a r t i e s w i l l be e f f e c t i v e l y preserved. 

D. I t i s alleged t h a t the evidence shows that the S%S% of 

Section 3, Townshp 26 South, Range 24 East i s non-productive from 

the lower Morrow formation and i s probably not productive from the 

upper Morrow formation and t h a t therefore the Comiuission order i s 
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a t t r i b u t i n g non-productive acreage t o the w e l l s i n the non-standard 

u n i t s . There was some evidence t o the e f f e c t t h a t t h a w e l l i n 

Se c t i o n 2 was not p r o d u c t i v e i n the lower Morrow f o r m a t i o n . I n 

connection w i t h a l l o f i t s o r d e r s , the Commission has t r e a t e d t h e 

Morrow as a s i n g l e zone or f o r m a t i o n i n the Pennsylvanian f o r m a t i o n 

and has n o t recognized s t r i n g e r s or p o r o s i t y zones i n t h e Morrow 

f o r m a t i o n , such as upper and lower, as c o n s t i t u t i n g separate 

r e s e r v o i r due t o t h e f a c t t h a t undoubtedly t h e r e i s communication 

between the s t r i n g e r s o r porous zones i n the Morrow f o r m a t i o n . 

Again we c a l l a t t e n t i o n t o t h e f a c t t h a t R u t t e r & Wilbanks' 

E x h i b i t No. 1 shows the S%S3$ o f Sec t i o n 3 t o be p r o d u c t i v e o f gas. 

E. I t i s a l s o a l l e g e d t h a t the Commission has i n c l u d e d i n 

th e r e s p e c t i v e u n i t s r o y a l t y i n t e r e s t s owned by P e t i t i o n e r w i t h 

r o y a l t y under acreage which i s claimed not t o be p r o d u c t i v e from 

t h e lower Morrow f o r m a t i o n and t h a t i s q u e s t i o n a b l e as t o t h e 

upper Morrow f o r m a t i o n . We b e l i e v e t h a t t h i s has been e f f e c t i v e l y 

answered i n connection w i t h t h e preceding paragraphs. 

F. I t i s a l s o a l l e g e d t h a t the Commission, w i t h o u t j u s t cause 

has di s r e g a r d e d i t s own r u l e s i n d e d i c a t i n g more than 3 20 acres t o 

each o f the w e l l s . We b e l i e v e t h a t t h i s has a l s o been e f f e c t i v e l y 

answered. 

G. I t i s al s o a l l e g e d t h a t the Orders o f t h e Commission 

w i l l r e s u l t i n i r r e p a r a b l e i n j u r y t o the c o r r e l a t i v e r i g h t s o f 

P e t i t i o n e r and de p r i v e P e t i t i o n e r o f i t s p r o p e r t y w i t h o u t due proce 

o f law. Again we b e l i e v e t h a t t h i s has been e f f e c t i v e l y answered. 

However, we c a l l your a t t e n t i o n t o testimony of Mr. Aycock i n 

connection w i t h Cases 4764 and 4765. which i s as f o l l o w s : 

"Q. Now, i n your o p i n i o n , would approval by the 
Commission o f a non-standard u n i t f o r the W% o f' 
Se c t i o n 3 be i n t h e i n t e r e s t of c o n s e r v a t i o n , t h e 
p r e v e n t i o n o f waste and tend t o p r o t e c t t h e 
c o r r e l a t i v e r i g h t s ? 

A. Yes, I t h i n k i n g e n e r a l , i t c e r t a i n l y would be. 
When you get down t o t h e f i n e p o i n t s o f the d e f i n i t i o n 
as t o v/hether you are t a l k i n g about p h y s i c a l waste or 



economic waste, I t h i n k i t would be t o everybody's 
b e n e f i t and would prevent the unnecessary d r i l l i n g of 
w e l l s i n t h i s area." 

(Tr. 4764, 4765, p. 27). 

H. I t i s f u r t h e r a l l e g e d t h a t the non-standard u n i t approved 

by t h e Commission has no reasonable r e l a t i o n t o the 320 acre u n i t 

r e q u i r e d by Rule 104, 1 1 ( a ) , and i s not based upon any r u l e o r 

r e g u l a t i o n o f t h e Commission nor any law o f the State o f New Mexico, 

and i n t h a t r e s p e c t i s a r b i t r a r y and c a p r i c i o u s . 

We b e l i e v e t h a t t h i s has a l s o been e f f e c t i v e l y answered. 

However, i n t h i s connection we again r e f e r t o Rule 104, a p o r t i o n , 

o f which i s quoted on page 4 hereinabove, which c l e a r l y p r ovides 

t h a t t h e acreage t o be dedicated t o a w e l l producing from the 

Pennsylvania f o r m a t i o n s h a l l c o n s i s t o f 320 surface contiguous 

acres, more or l e s s "comprising any two contiguous q u a r t e r s e c t i o n s 

o f t h e s i n g l e governmental s e c t i o n being a l e g a l s u b d i v i s i o n o f 

t h e U. S. P u b l i c Lands Survey". The f o r m a t i o n of the two u n i t s 

i n q u e s t i o n comply w i t h t h i s r u l e i n t h a t the u n i t s do c o n s i s t o f 

two contiguous q u a r t e r s e c t i o n s o f a s i n g l e governmental s e c t i o n . 

I . I t i s f u r t h e r a l l e g e d t h a t the orders o f the Commission 

approving t h e non-standard u n i t s are a r b i t r a r y and c a p r i c i o u s and 

are t h e r e f o r e u n l a w f u l , i n v a l i d and v o i d . 

There i s n o t h i n g contained i n the evidence or i n the orders 

o f t h e Commission which i n d i c a t e i n any way t h a t the Commission 

acted a r b i t r a r i l y o r c a p r i c i o u s l y . On the o t h e r hand, the Commission 

simply f o l l o w e d i t s long standing r u l e s and r e g u l a t i o n s o f c o n f i n i n g 

spacing and p r o r a t i o n u n i t s t o a s i n g l e s e c t i o n , not c r o s s i n g the 

s e c t i o n l i n e s , and f o l l o w i n g the Government Land Surveys. Any o t h e r 

course of a c t i o n would o b v i o u s l y lead t o a g r e a t d e a l o f c o n f u s i o n 

and a d m i n i s t r a t i v e d i f f i c u l t i e s . 

We a l s o c a l l your a t t e n t i o n t o the f a c t t h a t Mr. R u t t e r 

c o r r o b o r a t e d t h e testimony of Mr-. Aycock t o the e f f e c t t h a t the 



w e l l s i n S e c t i o n 3 w i l l e f f e c t i v e l y and e f f i c i e n t l y d r a i n a l l the 

gas i n Se c t i o n 3 (de novo Tr., p. 43). 

CONCLUSION 

I n c o n c l u s i o n , we wish t o b r i n g t o the a t t e n t i o n o f the Court 

a few ma t t e r s which we t h i n k are extremely i m p o r t a n t and have a 

d i s t i n c t b e a r i n g on these cases. 

1. Approval o f Non-Standard U n i t s by United States G e o l o g i c a l 

Survey: As we have al r e a d y p o i n t e d o u t , a co n s i d e r a b l e p o r t i o n o f 

Se c t i o n 3 i s Federal land covered by a Federal lease. The i n t e r e s t 

o f R u t t e r & Wilbanks, which i s l e s s than t h e 5% o v e r r i d i n g r o y a l t y , 

has been carved o u t o f the working i n t e r e s t o f the Federal lease. 

The owners o f t h e working i n t e r e s t and the Un i t e d S t a t e s Government, 

which has a 12%% r o y a l t y , have a much l a r g e r i n t e r e s t than R u t t e r & 

Wilbanks. The testimony c l e a r l y i n d i c a t e s and i t has not been 

d i s p u t e d t h a t the Un i t e d States Geological Survey i n d i c a t e d t h a t 

t h e y would approve these non-standard u n i t s i f approved by t h e 

O i l Conservation Commission and the U.S.G.S. has r a i s e d no o b j e c t i o n s 

t o t h e orders or i n t e r v e n e d i n these cases, and we b e l i e v e i t can 

be c o n c l u s i v e l y assumed t h a t they have been approved by the U.S.G.S. 

(Tr. 4763, p. 16, and Tr. 4764 and 4765, p. 20). Only one co n c l u s i o n 

can be drawn from t h i s s i t u a t i o n and t h i s i s t h a t t h e U.S.G.S. have 

n o t considered t h a t the Commission's orders approving the non­

standard u n i t s w i l l c o n s t i t u t e waste or d i l u t e i n any way the 

Government's r o y a l t y i n t e r e s t or i n t e r f e r e w i t h i t s c o r r e l a t i v e 

r i g h t s . 

2. Precedent o f the Commission i n Approving U n i t s i n Excess 

of 320 acres: A t t h e de novo h e a r i n g , i t was brought o u t by the 

testim o n y o f Mr. Aycock on beh a l f o f Black River t h a t t h e r e are a 

number o f instances where s p e c i a l p o o l r u l e s have been adopted i n 

connection w i t h w e l l s producing from the Morrow f o r m a t i o n p r o v i d i n g 

f o r 64 0 acre spacing. There are a number of these cases which are 



I 

shown by the orders on f i l e with the Commission, and the Commission 

was requested to take notice of these cases (Tr. de novo hearing, 

p. 47, 48, 49, 52). 

The f a c t t h a t the Commission has adopted special pool rules 

f o r a number of Morrow pools providing f o r 640 acre spacing c l e a r l y 

indicates t h a t wells producing from the Morrow formation are capable 

of draining large areas. Consequently, the formation of two non­

standard u n i t s somewhat i n excess of 320 acres are not unusual i n 

any sense of the word. Consequently, there i s ample precedent f o r 

the Commission estab l i s h i n g the u n i t s i n these p a r t i c u l a r cases, 

which were established by the applicable orders. 

We r e s p e c t f u l l y submit t h a t the Court should deny the 

Pe t i t i o n s f i l e d herein and thereby uphold the orders of the 

Commission. 

Wt HlfitBr CERTIFY THAT Vll hAVE MAI. EL) i 

A COPY OF THE FOREGOING PLEADING TO j 

ALL OPPOSING COUNSEL OF RECORD THIS \ 

Hinkle, Bondurant. Cox & Eaton 
p 0 8»« 10 Attornw R0SVVT;L. U MI «.«••:• 

Respectfully submitted, 

HINKLE, BONDURANT, COX & EATON 

Attorneys f o r Black River Corporation 
P. 0. Box 10 
Roswell, New Mexico 88201 
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S C A L E : I =1,000 

ACREAGE 

W/2 ! 4 0 7 . 2 0 Ac. 

E/2 : 4 0 9 . 2 2 Ac. 

Total 8/6. 42 Ac. 

O —USGLO Brass Cap Monumentotion 

CREDITS! U.S. Dept. Int. 
Gen. Land Off. 

AND: John W. West, P.E &L.S. 
N. M. No. 676 

BLACK RIVER CORPORATION 

SURVEY PLAT 
SUBDIVISIONS OF SECTION 3 

T-26-S R -24 -E 

WASHINGTON RANCH (Morrow) FIELD 
EDDY COUNTY, NEW MEXICO 

W. P. A. 11-20-72 

SIPES, W I L L I A M S O N 8 R U N Y A N , INC. 

Consulting Engineers Midland, Texas 

EXHIBIT " A " 



N 

= 1,000 

Case No. 4763 & 4764- E x h i b i t No. 2 

Recommended G a s Proration Units 

S e c t i o n 3, T - 2 6 - S , R-24-E, Eddy C o , N .M. 

Tota l A c r e a g e ; 816 .42 A c r e s 

PRORATION UNIT 

Northwest 
Northeast 
South 

SIZE 

263.11 acres 
277.29 acres 
2.76.02 acres 

PERCENT UNDER 320 

17.78% 
13.357. 
13.757. 

This compares to 27.257. over standard f o r a W% (407.20 acres) of Section 3 Gas 
Proration Unit and 27.887. over standard f o r an E% (409.22 acres) of Section 3 Gas 
Proration Unit. 

RECOMMENDED "LOCATION BOX" — minimum of 990 feat from outer boundary, of 
South Proration Unit. 

0 - USGL0 Brass Cap Monumentation 

CREDITS: U.S. Dept. I n t . 
Gen. Land Off. . -

AND: John 14, West, P.E.. &L.-S. 
N.M. . f\lf-. EXHIBIT 

William J. LeMay 
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STRUCTURE MAP 

Washington Ranch Morrow Field 

Datum: Top Chester Shale 
X---.„C._I. : 100 feet 

f Estimated Commercially 
s Productive Gas Acreage 

Scale : 

LEGEND 

1 i n c h « 4,000 f e e t 

Datums p i c k e d by W. J . LeMay when logs 
were re leased and a v a i l a b l e . 

S = Scout 
NDE = Well not drilled deep enough. 
B = Datum taken from exhibit prepared 

\',-r̂ 7% by Bailey, Sipes, Inc. 



/ irente (Emtri of tht ^tatt oi ^lefa M cn 

Santa Fe, New Mexico - J u n e 17 _ , 19. .74 

Dear Sir: 

r M 9907 
Cause No.-

Rutter & Wilbanks v O i l Conservation Comm 

has been placed on tlie calendar for submission to the Court upon 

oral argument -i Monday, J u l y 15 , n 74 
..it-ids unk_ J <"> • W , at 

—9-M- a'dock-am. 1 : 3 0 O ' c l o c k P . M . 
-» 

Please return to me promptly copy of transcript of tlie record in this case, if 
you have one. 

ROSE MAR1E ALDERETE, 
Clerk of Supreme Court. 

W i l l i a m F . C a r r , S p e c i a l A s s i s t a n t A t t y Gen 
P . O . Box 2088 
S a n t a F e , New M e x i c o 87501 



IN THE DISTRICT COURT OF EDDY COUNTY 

STATE OF NEW MEXICO 

; RUTTER & WILBANKS CORPORATION, 
;: a Texas Corporation, 

ji P e t i t i o n e r , 
i j 

il 
nvs. 
M 
j] OIL CONSERVATION COMMISSION 
OF THE STATE OF NEW MEXICO, 

Respondent. 

Cause Nos. 28477 & 28478 

RESPONDENT'S TRIAL BRIEF 

STATEMENT OF THE CASE 

This case i s a statut o r y p e t i t i o n f o r j u d i c i a l review 

of an action of the O i l Conservation Commission of New Mexico 

under Section 65-3-22(b), NMSA 1953. The action i n question 

involves appeals from four orders of the O i l Conservation Comrais- > 

j; sion issued pursuant to examiner and de novo hearings on two j 
! . . i 
Ij applications by Black River Corporation for compulsory pooling m j 
i J 
jsEddy County, New Mexico. Both cases before t h i s Court f o r review ! 
'\ \ 
'involve Section 3, Township 26 South, Range 24 East, NMPM, Eddy j 
j i 
County, New Mexico. i 

Order No. R-4353 (Cause 28477) pooled all the mineral \ 
\ j 
! i n t e r e s t s i n the east h a l f of t h i s section and formed a non-

j 

standard u n i t which comprises 409.22 acres and dedicated t h i s 

acreage to Black River Corporation's Ci t i e s "3" Federal Well No. 2. 

ij Order No. R-4354 (Cause 28478) pooled a l l the mineral i n t e r e s t s i n j 

!i . . i 

ij the west h a l f of t h i s section forming a non-standard u n i t of i 

;! 407.20 acres and dedicating chis to Black River Corporation's 

i 
Cities "3" Federal Well No. 1. \ 

j 
On November 29, 1972, pursuant to an application of < 

Rutter and Wilbanks, owner of an overriding r o y a l t y i n the area j 
j 

being forced pooled i n these actions, a de novo hearing was held. 



Orders were issued pursuant to t h i s hearing which reaffirmed the 
ii 

^previous orders of the Commission i n t h e i r e n t i r e t y . Application 

j j f o r rehearing was timely f i l e d by the P e t i t i o n e r , Rutter and 
j i 

UWilbanks. I t was not acted upon by the Commission w i t h i n 10 days 
land was thereby denied pursuant to Section 65-3-22(a), NMSA 1953. 

H 

SCOPE OF REVIEW 

The scope of review i n t h i s proceeding i s l i m i t e d by 

the f a c t t h a t t h i s i s an appeal from administrative orders issued 

jpursuant to hearings before the O i l Conservation Commission. The 

Court, therefore, may only look at the record made i n the adminis­

t r a t i v e hearings and may hot consider a d d i t i o n a l evidence. Contin­

ental O i l Company v. O i l Conservation Commission, 70 N.M. 310, 

373 P.2d 809.> 

The Court should determine whether or not the O i l Con-

jservation Commission acted f r a u d u l e n t l y , a r b i t r a r i l y , or c a p r i -
! 

jciously, acted outside the scope of i t s statutory r e s p o n s i b i l i t i e s , 

jor issued orders not supported by substantial evidence. Otero v. 
i 
jThe New Mexico State Police Board, 495 P.2d 374, 83 N.M. 594 (1972). 

i : I 
! I n the absence of a determination by the Court t h a t the I 

Commission acted i n one of the above ways, the Court should hold 

f o r the Respondent, O i l Conservation Commission, and a f f i r m the j 

orders challenged i n the Pe t i t i o n s f o r Review. 

It should be noted that there is a conflict in the 

|technical evidence in these cases. In this proceeding, however, 

jthe real question is whether or not there is substantial evidence 

which supports the orders of the Commission and whether or not the \ 

Commission acted consistent with its statutory responsibilities. i 
J 1 
j Although the cases on appeal herein involved compulsory j 
pooling actions when they were before the O i l Conservation Cornmis- 1 

I 
sion, the question before the Court i s much narrower i n scope. j 

i 

For as noted by Mr. Kellahin i n the t r a n s c r i p t on Page 5 the j 



i: i 
I; I 

I; i 

• P e t i t i o n e r s , Rutter and Wilbanks, do not object to compulsory ! 
i i 
. i 

|pooling but merely to the size of the u n i t s . ( A l l references to j 
j 
! the t r a n s c r i p t r e f e r to the t r a n s c r i p t of the de novo proceeding 

junless otherwise noted.) I t i s important, therefore, that we 
j i 

ij focus our a t t e n t i o n on the issues which have arisen concerning ] 
t < • r 
jthe establishment of these non-standard u n i t s . j 

i 

j I n the P e t i t i o n s f o r Review i n both Cases 28477 and 

28478, the P e t i t i o n e r , i n Paragraph 5, raises a number of questions 

about the s u f f i c i e n c y of the proceedings before the O i l Conserva­

t i o n Commission and the orders issued pursuant thereto. 

On ca r e f u l examination, the issues can be l i m i t e d to 

the f o l l o w i n g : 
1. Did the O i l Conservation Commission act consistently 

w i t h i t s statutory r e s p o n s i b i l i t i e s ; 
2. Did the actions of the Commission cause waste or 

v i o l a t e the c o r r e l a t i v e r i g h t s of any of the 
mineral i n t e r e s t owners i n the pool; 

3. Did the proceeding before the Commission v i o l a t e 
P e t i t i o n e r ' s r i g h t to due process, and 

4. Are the findings i n the various orders supported 
by substantial evidence or has the Commission 
acted i n an a r b i t r a r y , capricious, unlawful and 
i n v a l i d fashion thereby rendering i t s orders i n 
the subject cases void? 

Since t h i s case must be decided by the Court on the 

basis of the record made before the Commission without the aid of 

addi t i o n a l evidence, a review of the evidence i s es s e n t i a l . 

•THE EVIDENCE 

I t should f i r s t be noted th a t the records of the 

examiner hearings held on July 12, 1972, were incorporated i n t o thej 
j 

record of t h i s case on de novo appeal. There i s considerable j 
I 

overlapping i n the t r a n s c r i p t s but fo r the purposes of the causes j I i 
!before the Court i n these actions the evidence consists p r i m a r i l y j 

if 

i! j 
i of the testimony of Mr. Willxam P. Aycock f o r Black Rxver Corpora-

i . ! 
| t i o n and six e x h i b i t s , the testimony of William J. LeMay and | 

i 

i i 
ii i 
H 
i; i I: I 



i; A. W. Rutter, Jr. f o r Rutter and Wilbanks and two exhibits and I 

j the brief testimony of several other overriding royalty interest \ 
i i 
i \ 

! owners. i 
j 

s I 
i Black River Corporation, i n support of i t s application i 
j ! 

| offered s i x e x h i b i t s . Exhibit 1 i s a land p l a t showing the area I 

I j 
| involved i n these applications. E x h i b i t 2, a structure map, j 
I ! 
i i 

] depicts the Morrow formation, underlying Section 3. Exhibit 3 i s 1 

a cross section of gama ray neutron logs taken from a trace on j 

Exh i b i t 1 which r e f l e c t s t h a t the Upper and Lower Morrow forma- j 

tions are not productive over the e n t i r e area i n question although j 

productive under Section 3. I t f u r t h e r shows that t o get a pro­

ducing we l l i t i s very c r i t i c a l to h i t the structure i n j u s t the 

r i g h t place. Testimony offered i n connection with t h i s e x h i b i t 

(Tr. 12) indicated that wells i n t h i s area have been ei t h e r very 

good or very poor, depending on exactly where the Morrow formation 

was intercepted. E x h i b i t 4 i s another cross section i n d i c a t i n g 

the productive areas of the Morrow formation. j 

Exhib i t 5, a surface p l a t , shows the locations of the j 

present wells i n Section 3. Testimony offered i n connection w i t h ! 

Exh i b i t 5 indicated that Section 3 i s an i r r e g u l a r section com­

prised of a t o t a l of 816.42 acres and that the two wells i n Sec­

t i o n 3 w i l l each drain the acreage dedicated to them. 

Exhibit 6 i s an updated and expanded tab u l a t i o n of data 

offered at the examiner hearings on w e l l completions i n the 

Washington Ranch-Morrow Gas F i e l d . 

Rutter and Wilbanks offered two ex h i b i t s prepared by 

! William J. LeMay. Exhi b i t 1 was a structure map based p a r t i a l l y 
i 
ion data presented by Black River Corporation during the examiner 
i 
i 
[hearings. E x h i b i t 2 i s an a l t e r n a t i v e recommendation for proration 
J 

I units i n Section 3. This recommendation involved three units com-

;i 
ijprised of 263.11 acres, 277.29 acres and 276 .02 acres (Tr. 33-34). 

'i i 
•I i 
ji Mr. Rutter t e s t i f i e d concerning the e f f e c t of tha present 



;! d i v i s i o n on the i n t e r e s t of Rutter and Wilbanks. j 
i! ! 
!; i 
jj In rebuttal, Mr. Aycock pointed out that the present \ 
' ' •;two wells would drain the e n t i r e section (Tr. 48), t h a t dedication j 
j • i 
ij of more than 320 acres to a well of t h i s depth i s not an unusual j 
1; j 
ji practice (Tr. 48), that a l l the working i n t e r e s t owners i n t h i s i 
I! > 
liarea were xn agreement with the proposal of Black River Corporation 

(Tr. 48), and that no working i n t e r e s t owner anticipated d r i l l i n g 

an a d d i t i o n a l w e l l i n the southern portion of Section 3 (Tr. 49). 

Concluding the testimony, Max Coll of Co l l Inc. offered 

a b r i e f statement supporting the plan of Black River Corporation 

(Tr. 53). 

POWER AND AUTHORITY OF THE OIL CONSERVATION COMMISSION 

Rutter and Wilbanks allege i n Paragraphs 5(a) of both 

of i t s Petitions f o r Review that the Commission i n Orders R-4 353 

and R-4354 purported to approve non-standard gas pr o r a t i o n units 

although i t had never complied with the provisions of Section 

65-3-14(d), NMSA 1953, as amended, fo r i t had never established 

standard prora t i o n units f o r the Washington Ranch-Morrow Gas Pool. 

Standard gas proration units were created f o r the 

Washington Ranch-Morrow Gas Pool by Order No. R-2707 which became 

e f f e c t i v e on May 25, 1964. The order, which promulgated w e l l 

spacing Rule 104, provided f o r 160-acre standard u n i t s for gas 

pools created and defined p r i o r to June 1, 1964, and 320-acre 

standard units f o r pools created and dedicated a f t e r t h i s date. 

I t i s important i n view of t h i s accusation to c a r e f u l l y 

read Section 65-3-14(b): 

"The Commission may establish a proration u n i t f o r each 
pool, such being the area that can be e f f i c i e n t l y and 
economically drained and developed by one w e l l , and i n 
so doing the Commission s h a l l consider the economic 
loss caused by the d r i l l i n g of unnecessary w e l l s , the 
protection of c o r r e l a t i v e r i g h t s , including those of 
roy a l t y owners, the prevention of waste, the avoidance 
of the augmentation of r i s k s a r i s i n g from the d r i l l i n g 
of an excessive number of well s , and the prevention of 
reduced recovery which might r e s u l t from the d r i l l i n g 
of too few wells." 



No where i n t h i s subsection of statute i s there a 

S' requirement that the Commission establish standard proration units 
li 
il i n any gas pool and no where i n t h i s subsection are non-standard 
H 

I units prohibited nor are preconditions for t h e i r establishment set 

} out. I t appears that Paragraphs 5(a) of the Peti t i o n s f o r Review j 

| raise questions which are erroneous and f r i v o l o u s . 

Paragraph 5(b) of the Peti t i o n s f o r Review state that j 
i 

j Rule 104 I I (a) of the Rules and Regulations of the O i l Conserva- j 
j 1 
• t i o n Commission, as revised December 1, 1971, provide that a w e l l j 
I . j 
d r i l l e d to a gas pool of Pennsylvanian age or older s h a l l be j 

located on a u n i t consisting of 320 acres. I t then notes that j 
{ 

by Orders Nos. R-4353, R-4353-A, R-4354 and R-4354-A, the Commis­

sion approved larger u n i t s . 

The P e t i t i o n e r f a i l s to mention that Order R-2707, i n 

creating Rule 104, provides f o r establishment of non-standard units 
"The Secretary-Director of the Commission may grant ! 
administrative approval to non-standard gas units j 
without notice and hearing when an application has j 
been f i l e d for a non-standard u n i t and the unorthodox j 

j size or shape of the u n i t i s necessitated by a j 
! v a r i a t i o n i n the legal subdivision of the U. S. j 

Public Land Surveys,..." i 
i 

This p o r t i o n of Rule 104 i s d i r e c t l y i n point i n the j 

cases before the Court on t h i s appeal. I t permits the Commission j 

to create larger units when based on a v a r i a t i o n i n the l e g a l j 

subdivision of the U. S. Public Land Surveys. I t should also be j 

observed t h a t t h i s r u l e does not contain any requirement as to. j 

the size of the u n i t approved i n t h i s s i t u a t i o n . I f the non­

standard u n i t i s necessitated f o r any reason other than a survey 
j 

v a r i a t i o n , i t must be smaller than the standard u n i t . 
, ... ( 
| I t would appear, therefore, t h a t i n the action challengedj 
; i n t h i s appeal, the Commission was merely exercising i t s a u t h o r i t y i II 1 j! consistent with Rule 104. \ 

ii 
j! These paragraphs i n the P e t i t i o n f o r Review imply that 
jj 
ij the O i l Conservation Commission i s required to establish unitf: 



i| of only 320 acres. I t i s important, therefore, to look at ] 

I; i 
Rule 104 I I (a) which reads i n part as follows: j 

ij ! 
ij "Unless otherwise provided i n the special pool ] 

rules, each development well f o r a defined gas ] 
|: pool of Pennsylvanian age or older which was 
]• created and defined by the Commission a f t e r j 
!| June 1, 1964, s h a l l be located on a designated j 
•1 d r i l l i n g t r a c t consisting of 320 surface j 
jj contiguous acres, more or less, comprising j 
j any two contiguous quarter sections of a single j 
| governmental section, being a le g a l subdivision 
j of the U. S. Public Land Surveys." (emphasis 
i added) 
i 

j The wells involved i n these cases are development wells 
i 

which f a l l under the spacing rule quoted above. This r u l e does 

not, however, set out a r i g i d standard from which the Commission 

cannot vary. I f i t had been the i n t e n t of the Commission to 
j 

establish such a standard, i t c e r t a i n l y would not have included 

i n the r u l e the words "more or less." In ad d i t i o n , the testimony 

on the de novo appeal (Tr. 13-15) showed that a requirement of only 

320 acre units would create serious administrative problems for 

the Commission and that the Commission has ample precedent f o r 

dedicating more than 320 acres to a well located on an i r r e g u l a r 

section of land: 
"Q (By Mr. Hinkle) Let's assume f o r the moment here that you 

were only permitted to dedicate 320 acres i n e i t h e r the 
East h a l f or the West h a l f f o r the respective wells t h a t 
have been d r i l l e d i n Section 3. What would you do with the 
re s t of the acreage a f t e r you dedicated 320 acres to each of 
those wells? 

"A (By Mr. Aycock) Then you would be forced to e i t h e r take the j 
balance of the 816.42 acres, that being a substandard pro­
r a t i o n u n i t , and t r y to force the d r i l l i n g of another w e l l , 
or you would be forced to cross the boundary l i n e s of the 
section and involve other operators to create another f u l l 
standard 320 acre u n i t . 

j "Q I s n ' t i t true that there would be quite a problem i n t r y i n g 
! to work out the crossing of these section lines? 
i 

i 

jj "A I think i t would put the Commission i n the p o s i t i o n of 
jj d i c t a t i n g to the operators how they would handle t h e i r business . 
jj "Q Has the Commission set any precedent i n t h i s area by dedicatinc 
>\ more than 320 acres i n an i r r e g u l a r section? 
i J 
•] "A We already have a wel l i n the East ha l f of Section 4 and as 
jj f a r as I know, i t has never been contested. I don't know i f 
j the Commission has formally approved, i t or not, but i t f a l l s 
.; i n t o the same category as t h i s . 



;! "Q Are there some 40 2 and a f r a c t i o n acres dedicated t o t h a t 
i! well? 

f '• » A That's c o r r e c t . 

"Q That i s also t r u e o f the West h a l f of Section 2, i s i t not? 

ji "A Yes, s i r . I don't b e l i e v e t h a t has f o r m a l l y been approved 
ij y e t e i t h e r , b ut the same s i t u a t i o n e x i s t s and there are 3 30 
jj acres, more o r l e s s , dedicated t h e r e . 

! ! 
| i r e q u i r e t h a t the Commission e s t a b l i s h u n i t s o f only 320 acres. 

Such a r u l e would create serious a d m i n i s t r a t i v e problems f o r the 

Commission and t h e r e i s precedent f o r the Commission's a c t i o n i n 

t h i s case. 

Paragraph 5 ( f ) o f the P e t i t i o n f o r Review a l l e g e s t h a t 

the Commission has disregarded i t s own r u l e s and r e g u l a t i o n s i n 

d e d i c a t i n g t o these w e l l s more than 320 acres,. This would seem 

to be merely a restatement o f the arguments r a i s e d i n Paragraphs 

5(a) and 5(b) which have p r e v i o u s l y been discussed. 

it ISSUE OF WASTE AND CORRELATIVE RIGHTS 
i i — ••' 1 1 — * 
i > 

jj As p r e v i o u s l y noted, subsection (b) of Section 65-3-14 
ji 
j] NMSA 1953, l i s t s c e r t a i n t h i n g s the Commission should, consider 

ii "Q And there has been no o b j e c t i o n , as f a r as you know? 

jj 
ji "A Not as f a r as I know. As f a r as I know there has never been 
l! any o b j e c t i o n . " 

Section 3 contains 816.42 acres. I f the Commission could 
i ' 
i j 

ii c r e a t e u n i t s comprised o f only 320 acres, i t would create two u n i t s 
I ' i 
of 320 acres and t h i s would leave 176.42 acres i n Section 3 t o be 

dedicated t o a t h i r d w e l l . This p o r t i o n l e f t over i s equal t o 

55 percent o f a u n i t and alone would be an uneconomical u n i t t o 

produce. I t would be necessary, t h e r e f o r e , t o take 144 acres 

from an adjacent s e c t i o n t o create a 320 acre u n i t f o r the r e s t 

I of Section 3. This i s the type o f a d m i n i s t r a t i v e problem t h a t 
i J 

jj M r . Aycock mentions i n h i s testimony c i t e d above. 
ij 

jj I t i s obvious, t h e r e f o r e , i n reviewing the t e x t o f Rule 

j ! 104 I I (a) and l o o k i n g a t the t r a n s c r i p t , t h a t t h i s r u l e does not 



when e s t a b l i s h i n g a u n i t f o r each pool which can be e f f e c t i v e l y 

'and e f f i c i e n t l y drained by a s i n g l e w e l l . They are: 

' "the economic l o s s caused by the d r i l l i n g of 
unnecessary w e l l s , the p r o t e c t i o n o f c o r r e l a t i v e 
r i g h t s i n c l u d i n g those of r o y a l t y owners, the 

i p r e v e n t i o n of waste, the avoidance of the aug-
I mentation o f r i s k s " a r i s i n g from the d r i l l i n g of 
| an accessive number o f w e l l s , and the p r e v e n t i o n 
! of reduced recovery which might r e s u l t from the 
j d r i l l i n g of too few w e l l s . " (emphasis added) 

! C o r r e l a t i v e r i g h t s i s defin e d by Laws o f 1949, Chapter 

j168, Section 26(h) as f o l l o w s : 

"CORRELATIVE RIGHTS s h a l l mean the o p p o r t u n i t y 
a f f o r d e d , as f a r as i t i s p r a c t i c a b l e t o do so, 
t o the owner o f each p r o p e r t y i n a pool t o 
produce w i t h o u t waste h i s j u s t and e q u i t a b l e 

j share o f the o i l or gas, or both, i n the p o o l , 
j being an amount, so f a r as can be p r a c t i c a l l y 
| determined, and so f a r as can be p r a c t i c a b l y 
| obtained w i t h o u t waste, s u b s t a n t i a l l y i n the 
| p r o p o r t i o n t h a t the q u a n t i t y o f recoverable o i l 

or gas, or both, under such p r o p e r t y bears t o 
| the t o t a l recoverable o i l o r gas, o r b o t h , i n 
s the p o o l , and f o r such purpose t o use h i s j u s t 
1 and e q u i t a b l e share of the r e s e r v o i r energy." 
! (emphasis added) 

Relevant p o r t i o n s o f the d e f i n i t i o n o f waste s e t out 

i n the Commission Rules and Regulations a t Pages A-7 and A-8 read 

| "WASTE, i n a d d i t i o n t o i t s o r d i n a r y meaning, s h a l l i n c l u d e ; 

(a) Underground Waste as those words are g e n e r a l l y 
understood i n the o i l and gas business, and i n 
any event t o embrace the i n e f f i c i e n t , excessive, 
or improper use or d i s s i p a t i o n o f the r e s e r v o i r 
energy, i n c l u d i n g gas energy and water d r i v e , 
of any p o o l , and the l o c a t i n g , spacing, d r i l l ­
i n g , equipping, o p e r a t i n g , or producing, of 
any w a l l or w e l l s i n a manner t o reduce or tend. 
t o reduce the t o t a l q u a n t i t y o f crude petroleum 
o i l or n a t u r a l gas u l t i m a t e l y recovered from 
any p o o l , and the use o f i n e f f i c i e n t under­
ground storage o f n a t u r a l gas." (emphasis 
added) 

J Pursuant t o the s t a t u t o r y a u t h o r i t y s e t o ut above, the 

|O i l Conservation Commission issued- the orders challenged h e r e i n 
I 
( p o o l i n g the i n t e r e s t s u n d e r l y i n g the east and the west halves of 
i 

ISection 3. I n so doing, i t formed non-standard p r o r a t i o n u n i t s 

comprising 409.22 i n the east and 407.20 acres i n the west. 

9-
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' The statutes under which the Commission establishes 
i. 
j; proration u n i t s are broad i n scope. They require that the Cora-

ji mission weigh a number of factors i n reaching i t s decision. 
i i > 

j. When the Commission exercises its statutory mandate to I 

i; ! 
j: protect c o r r e l a t i v e r i g h t s , i t must weigh the statutoril}'' prescribed 

li i 
i F i 

\\ factors and reach a decision which w i l l allow the owners of each j 

|| property i n the pool to produce e "as f a r as i t i s practicable to 

j do so," "...his j u s t and equitable share" of the o i l or gas under-

j| l y i n g his property. 

ij 

Section 65-3-14(b), NMSA 1953, f i r s t requires the 

Commission to consider "...the economic loss caused by the d r i l l i n g 

of unnecessary wells,..." i n deciding on the size of production 

| u n i t s . 
i 

j The P e t i t i o n e r i n t h i s matter seems to confuse the terms 

i necessary and economical (Tr. 35). When Mr. LeMay was asked 

i f he thought t h i s would be an economic well he responded: " I 
,! 

ji think there i s no doubt but i t would be an economic w e l l — i t 
i • 

ij c e r t a i n l y would pay for i t s e l f and show good p r o f i t s i f t h a t ' s 

I what you mean by an economical w e l l . " 

1 . 
i Since the t r a n s c r i p t shows tha t the two wells d r i l l e d 
j j 
! i n Section 3 w i l l e f f e c t i v e l y drain t h a t section (Tr. 12), the j 
I j 
j question then becomes would another we l l be unnecessary even i f j 

! i t was economical i n th a t i t would pay f o r i t s e l f and produce j 

some p r o f i t s . The Commission concluded th a t i t would be unnecessary 

(Findings No. 7, Orders No. R-4353-A and R-4354-A.) 

I t should f u r t h e r be. noted th a t to d r i l l a w e l l i n the 

southern po r t i o n of Section 3 would cost $180,000 i f i t was a dry 
j 

li hole and from $225,000 to $250,000 i f i t was a producer (Tr. 46). 

ij 
jj The question before the Commission was, therefore, i s i t reasonable: 
i i \ 
H to require the d r i l l i n g of an a d d i t i o n a l w e l l at these costs i n an j 
ii . . . ! jj e f f o r t to e f f e c t a $37,500 r e d i s t r i b u t i o n of r o y a l t y income (Tr. 43) 
ij 
jj The evidence fu r t h e r shows that there would be some r i s k 
j' 

!; -10- I 



|: involved i n d r i l l i n g a well i n the southern part of Section 3. 

ij When being cross-examined by Mr. Cooley on the necessity of d r i l l -

j; ing a w e l l i n the southern portion of Section 3, Mr. Aycock t e s t i -

f i e d (Tr. 25-26) : "Well, I think r i g h t now, i t would be unneces-
j j 

I; sary. But we have discussed here the f a c t that you would be 

running an extreme r i s k of d r i l l i n g a dryhole down struc t u r e , so 
) • 
i i 

j] i t could be a complete commercial f a i l u r e . " Even i n the d i r e c t 
j ' 

I ; 

ji testimony of Mr. LeMay fo r the P e t i t i o n e r , when he was asked i f 
j 

j | 

j a well i n the southern part of Section 3 would be productive from 

\ the Morrow formation (Tr. 35), he said: " I t would be close." 

1 

Regardless of whether or not a well i n the southern 

portion of Section 3 would be productive, i t would increase the 

t o t a l cost of producing the gas underlying that section of land. 
i 

t j 

|j Since the present wells can drain the section (Tr. 12) , a t h i r d 
w e l l would be unnecessary and would increase the costs of producinc 

ii 1 
I i 

r the gas under t h i s section. 

js 
jj What the Pe t i t i o n e r i n t h i s matter was seeking was a 
ij . . . . 
j: declaration by the O i l Conservation Commission which would require 
il 
] that i n the i n t e r e s t of preventing waste, Section 3 be divided 
i i n t o three units and that a well which might cost a quarter of a j 
'i m i l l i o n d o l l a r s be d r i l l e d i n the southern p o r t i o n of that section! 
i i 
j i n an e f f o r t to e f f e c t a $37,500 r e d i s t r i b u t i o n of royalty income. | 

'] i 
j The Commission could not agree w i t h the contentions of j 

i f 
j P e t i t i o n e r i n t h i s regard (Findings 8, Orders Ko. R-4353-A and 
j R-4 354-A) and found that waste would be prevented by the non-
j standard units established i n Orders R-4353 and R-4354. 
i 

ji What the P e t i t i o n e r i s attempting to do i n these cases, 
ij 
i j 
|j i s to reduce the size of the production units i n Section 3 and 
\< therebv cut out royalty owners in the southern portion of that \ il ' " I 
j section. I t must be remembered that the Commission i s required t o j 

i 
] protect c o r r e l a t i v e r i g h t s (Sec. 65-3-10, NMSA 1953) and as t h i s j 

i 

\ term i s defined, the Commission must act to protect the r i g h t s of j 
\ j 



i ; the owners of each property i n a pool. The P e t i t i o n e r proposed 

i : d i v i d i n g Section 3 i n t o three non-standard units (Rutter and 

Wilbanks, Exhibit 2) . This d i v i s i o n would leave: the owners of 

;; property i n the southern portion of t h i s section w i t h no w e l l to 

ji produce the hydrocarbons underlying t h e i r land (Tr. 38) while t h i s 
i! 

j land was being drained by the two wells presently completed i n the 

j Morrow formation (Tr. 12). 

Since t h i s suggestion, i f adopted, would greatly impair 

!i the c o r r e l a t i v e r i g h t s of mineral i n t e r e s t owners i n the southern 

(j 

jj p o r t ion of Section 3, the Commission could not accept i t . 

There i s considerable precedence i n the Commission Rules 

and Regulations f o r the establishment of units of non-standard size 

Rule 104 I I H and I provide f o r v a r i a t i o n s i n the size of 

d r i l l i n g t r a c t s . Rule 104 I I M provides f o r the pooling or com 

! munitization of f r a c t i o n a l l o t s of 20.49 acres or less with 40-
! 
I 

acre o i l proration u n i t s . This r u l e allows units of up to 151 per­

cent the size of standard u n i t s . Applying the same v a r i a t i o n to 

: the 320-acre standard gas units i n question, t h i s could r e s u l t i n 

ii 1 
'non-standard u n i t s of up to 483 acres. j 
ii 1 

". 
jj I t should be fu r t h e r noted th a t the rules c i t e d above 
ii 
ji and the case before t h i s Court a l l involve units which are i r r e g u -
i 

l a r i n size due to survey v a r i a t i o n s . 

I n Paragraph 5(d) of the Peti t i o n s f o r Review, the 

j P e t i t i o n e r , Rutter and Wilbanks, alleges that the evidence shows 
i 
i 

j that c e r t a i n acreage m the southern p o r t i o n of said Section 3 i s 
i non-productive from the Lower Morrow formation and i s probably 
! 
j non-productive from the Upper Morrow formation. I t continues by 
i 

I a l l e g i n g that the Commission i s a t t r i b u t i n g non-productive acreage 
ii 
ij to the wells to which the non-standard units have been dedicated. 
ii William J. LeMay t e s t i f y i n g as an expert witness for 
j ; 

jiRutter and Wilbanks indicated t h a t he computed the top of the 

jj Morrow zone based p a r t i a l l y on information presented by Black 
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i River Corporation at the examiner hearing on July 12, 1972. He 
i 
j; indicated that he agreed with Black River Corporation except as to 
i • 

! t h e i r i n t e r p r e t a t i o n of the R. Lowe-Slaughter Draw Unit Well i n 

;, Section 16, Township 26 South, Range 24 East. He noted that the 

i| e f f e c t of t h i s variance i n i n t e r p r e t a t i o n would be that the north 
j i 

i' h a l f of Section 10 and thereby the south h a l f of Section 3 would 

ji be a much less ri s k y p o t e n t i a l f o r a well l o c a t i o n (Tr. 30) . 
ii 

\\ I f the i n t e r p r e t a t i o n of Mr. LeMay i s accepted as correct 
ji 
Ij i t appears that the acreage i n Section 3 dedicated to the two 
ji 
jj e x i s t i n g wells i s e n t i r e l y productive. I n discussing the d r i l l i n g 
ji 

j j o f an add i t i o n a l w e l l i n the southern portion of Section 3, Mr. 

i LeMay t e s t i f i e d (Tr. 34) : 

"Q (By Mr. Kellahin) Nov; on the basis of your Exhibit Number One 
would a w e l l so located be productive from the Morrow forma­
tion? 

"A (By Mr. LeMay) Yes, i t would. 

"Q Have you had an opportunity to examine Black River's E x h i b i t 
Number Two? 

ji "A Yes, I have. 
ji 
ij "Q And on the basis of that e x h i b i t , would a w e l l located where 
j! you propose be productive from the Morrow formation? 

jj "A I t would be c l o s e — I believe i t would be productive, yes." 
ij 
ij 

| I t appears tha t the d i v i s i o n of Section 3 i n t o two 

j non-standard production u n i t s protects the c o r r e l a t i v e r i g h t s of 

a l l owners of in t e r e s t s i n the Washington Ranch-Morrow Gas Pool as 

fa r as i t i s practicable to do so; that such, d i v i s i o n w i l l r e s u l t 

i n the prevention of waste and tha t non-productive acreage has 

not been dedicated to the wells presently completed i n t h i s f i e l d . 

DUE PROCESS ISSUE 
i - 1 ~ 

i 
j Paragraphs 5(g) of both Petxtions f o r Review allege 
; t h a t Orders R-4353, R-4353-A, R-4354, and R--4354-A deprive the 
j 
j P e t i t i o n e r , Rutter and Wilbanks, of property without due process 
i 
i 
i 

li 
jj -13-
ii 
ii 
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j ; of law. I t i s t h e r e f o r e important t o examine b r i e f l y the due 

j ; process requirements i n cases l i k e those before the Court i n t h i s 

ii 
j! proceeding. 

I! 
j! Due process of law has t r a d i t i o n a l l y been d e f i n e d as J) 
jj r e q u i r i n g two t h i n g s — n o t i c e and o p p o r t u n i t y t o be heard: 

i 
i; " P a r t i e s whose r i g h t s are t o be e f f e c t e d are 

e n t i t l e d t o be heard; and i n order t h a t they 
may enjoy t h a t r i g h t they must be n o t i f i e d . " 
Baldwin v. Hale, 6 8 U.S. 2 23, 17 L.Ed. 531. As noted by the United States Supreme Court i n the case 

of Mullane v. C e n t r a l Hanover T r u s t Co., 339 U.S. 306: 

"Many c o n t r o v e r s i e s have raged about the 
c r y p t i c and a b s t r a c t words o f the due 
process clause, b u t t h e r e can be no doubt 
t h a t a t a minimum they r e q u i r e t h a t 
d e p r i v a t i o n o f l i f e , l i b e r t y o r p r o p e r t y 
by a d j u d i c a t i o n be preceded by n o t i c e 
and o p p o r t u n i t y f o r hearing a p p r o p r i a t e 
t o the nature of the case." 

I 
j 

I t also should be noted t h a t the Supreme Court has found i 

I 

t h a t the r i g h t t o a hearing under the due process clause as a p p l i e d 

t o a d m i n i s t r a t i v e determinations does not n e c e s s a r i l y r e q u i r e a 

I f u l l blown t r i a l , however, as enunciated i n Morgan v. United States', 

| 304 U.S. 1, 18-19: 
j "The r i g h t t o a hearing embraces not only 
j the r i g h t t o present evidence b u t a l s o a 
j reasonable o p p o r t u n i t y t o know the claims 

o f the opposing p a r t y and t o meet them, 
j The r i g h t t o submit argument i m p l i e s t h a t 
| o p p o r t u n i t y ; otherwise the r i g h t may be 

but a barren one." (emphasis added) 

The P e t i t i o n e r h e r e i n had s u f f i c i e n t n o t i c e and a proper i 

Shearing on the matters before the Court i n t h i s appeal. I t j 
! . j 
] p a r t i c i p a t e d i n the examiner hearings on J u l y 12, 1972, and i t ! 

| I 
j was pursuant t o i t s a p p l i c a t i o n t h a t the de novo hearing was h e l d j 
I " i 

; on November 21, 1972. j 

That Ru t t e r and Wilbanks had an o p p o r t u n i t y t o know | 

It the arguments agai n s t them which supported -the proposed non- j 
ji standard units can be presumed since it had the right to present \ 



ij argument at both the examiner and de novo hearings before; the 

i: Commission. No presumption is .necessary, however, for the P e t i -
ij 

j i t i o n e r obviously was aware of opposing arguments f o r i t based 

Sj a por t i o n of i t s argument to the- Crrnini ;=\>ion i n tihe de novo proceed 

ij ing on evidence offered by Blacr River Corporation, at the examiner 
i ! 

ji hearings (Tr. 29-30). 
j ; 
i There i s an additional requirement, however, i f the 
j 
{mandate of the due process c lause i s to be met... I n I n t e r s t a t e 

i 
Commerce Commission v. L o u i s v i l l e and N. R. Co_. , 227 U.S., 88, the 

United States Supreme Court hold that i n comparatively few cases 

| i n which due process questions hove been raised pursuant t o 
i 

ij administrative hearings, i t has been d i s t i n c t l y recognized that 
! 

j administrative orders are void i 1' a. hearing was denied or i f the 

jj hearing granted was inadequate '•>>: manifestly u n f a i r . 
! 

j For Pe t i t i o n e r to show f;hat the hearings before the 

il 
\ Commission were inadequate or u n f a i r , i t would have to show t h a t 
i 
j they were denied a hearing before a competent t r i b u n a l or t h a t 
S 
i the Commission's orders were i noon.r,isten.t w i t h the evidence. No 

i ' 
ii 

ii such showings have been made.. 
II 
jj I n the cases under review, i t i s obvious t h a t the 
ii 
ii P e t i t i o n e r had notica and a rearxng and. t h a t the nearang was ;uf~ 
H 
i -

•j f i c i e n t f o r the de novo appeu was merely an opportunity ror 

ii 
1 Rutter and Wilbanks to- come irorward and preseni; t h e i r case aqainstl 
i 

j the establishment of the unorthodox; units dedicated to the wells 

] i n Section 3. 
| The only other due process argument P e t i t i o n e r could 
\ possibly have i s that the Commission's orders were not consistent 
j j 

ji w i t h the evidence presented. This matter i s deal t with, elsewhere j 
j! I 
;' i n t h i s b r i e f . j 



j; CONCLUSION 
] i 
j 

jj To succeed i n i t s charges that c e r t a i n findings i n 

j! Orders Nos. R-4353, R-4353-A, R-4354, and R-4354-A are a r b i t r a r y , 

capricious and therefore unlawful, i n v a l i d and void, the P e t i t i o n e r 

jj needs to show that these findings are not supported by substantial 

jj evidence. Paragraphs 5(c) i n the Petitions for Review allege that 
j ; 

j numerous findings are not so supported. On ca r e f u l review, how-
I 

j ever, i t i s apparent that only the following points are so 

challenged: 
1. i s the acreage dedicated to the present 

wells productive from the Morrow formation 

2. i s t h i s acreage drained by the present wells 
i n the pool 

3. do the orders of the Commission challenged 
herein prevent waste and protect the corre­
l a t i v e r i g h t s of a l l mineral i n t e r e s t owners 
i n Section 3 and does i t do t h i s without the 
r i s k of d r i l l i n g unnecessary wells? 

i; 

jj As outlined i n t h i s b r i e f , the evidence present at the 

jj examiner hearings and before the Commission on tlie de novo appeal 

|| c l e a r l y showed that the acreage i n question i s productive, from the 

jMorrow formation and that the present wells w i l l d r a i n a l l of Sec- j 

! t i o n 3. I t f u r t h e r showed that Orders R-4353, R-4353-A, R-4354, j 
] i 

and R-4354-A protect the c o r r e l a t i v e r i g h t s , as f a r as i t i s j 

practicable to do so, of a l l the owners of mineral i n t e r e s t s i n ! 

Section 3, tha t these orders prevent waste, and do not require the 

d r i l l i n g of unnecessary wells. 

I n the proceeding at bar, the burden of proof i s on the 

P e t i t i o n e r t o show that the Commission acted i n an a r b i t r a r y , 

capricious or unlawful manner. Since Petitioner, cannot show that 

the Commission acted i n any of these ways, i t should have judgment 

entered against i t . 
! 

j The O i l Conservation Commission of the State of New 



I;Mexico, t h e r e f o r e , prays t h i s Court t o deny the r e l i e f sought by 

i ! P e t i t i o n e r and a f f i r m Commission Orders Nos. R-4353, R-4353-A, 

j! R-4354 , and R-4354-A. 
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OIL CONSERVATION COMMISSION 
P. O. BOX 2 0 8 8 

SANTA F E , NEW MEXICO 87501 

March 1, 1973 

Mr*. Frances M. Wilcox 
Clark 
District Court of the Fifth 

Judicial Diatrlct 
Carlebad, Naw Maxico 

Ra: Ruttar and Wilbanks v. Oil Conservation Comalsslon, 
Causa No. 28477 in eha District Court of Eddy County, 
Naw Maxico. 

Ruttar and Wilbanks v. Oil Conservation Commission, 
Cause No. 28478 ln tha District Court of Eddy County, 
Nav Mexico. 

Dear Mrs. Wilcox: 

Wa transmit herewith certified copies of the transcripts 

of proceedings, exhibits, and other documents for inclusion in 

the record in the above-entitled cases. 

Sincerely, 

WILLIAM F. CARR 
Special Assistant Attorney General 
OU Conservation Comission 

WFC/dr 
enclosures 

cc: Mr. Jason Kellahin 
Mr. Clarence Hinkle 



OIL CONSERVATION COMMISSION 
P. O. BOX 2 0 8 8 

SANTA FE, NEW MEXICO 87501 

INDEX OF DOCUMENTS 

Re: Rutter and Wilbanks v. Oil Conservation Commission, 
Cauae No. 28477 in the District Court of Eddy County, 
Naw Mexico. 

Rutter and Wilbanks v. Oil Conservation Commission, 
Causa No. 28478 in the District Court of Eddy County, 
New Mexico. 

1. Docket No. 15-72, July 12, 1972. 

2. Transcript of Oil Conservation Commission examiner hearing on Oil 
Conservation Commission Case No. 4763. 

3. Exhibits 1 through 6 by applicant Black River Corporation admitted 
on July 12, 1972. 

4. Order No. R-4353. 

5. Transcript of Oil Conservation Commission examiner hearing on Oil Conserva­
tion Commission Consolidated Cases No. R-4764 and R-4765. 

6. Grace Exhibits No. 1 and No. 2 admitted on July 12, 1972. 

7. Order No. R-4354. 

8. Docket No. 27-72, November 21, 1972. 

9. Transcript of Oil Conservation Commission De Novo hearing on consolidated 
Cases No. R-4763, R-4764, and R-4765. 

10. Black River Corporation's Exhibits 1 through 6 admitted on November 21, 1972. 

11. Rutter and Wilbanks* Exhibits 1 and 2 admitted on November 21, 1972. 

12. Order No. R-4353-A. 

13. Order No. R-4354-A. 



IN THE DISTRICT COURT OP EDDY COUNTY 

STATE OF NEW MEXICO ' 

RUTTER & WILBANKS CORPORATION, 
a Texas c o r p o r a t i o n , 

P e t i t i o n e r 
vs. 

OIL CONSERVATION COMMISSION OF 
THE STATE OF NEW MEXICO, 

Respondent. 

No. 28478 

ENTRY OF APPEARANCE 

Come the undersigned, H i n k l e , Bondurant, Cox & Eaton, 

and hereby enter an appearance i n the above s t y l e d cause f o r and 

on behalf of Black River Corporation. 

DATED t h i s 22nd day of February, 1973. 

B^ 
At to rneys for^B' lack R ive r 

'Corporation 
P.O. Box 10 
Roswell, New Mexico 88201 

w nnun c u i m iHAr m HAVE MAILED 
* COPT Of THC fOfttCOINC PtfADING TO 

AU OPfQSIW fioUNStt « KCORO THIS 

Hinkle, Bondurant Cox & laton 
P. 0 Boi 10 Attofneyi ROSWCLL. N M 8S:01 



IN THE DISTRICT COURT OF EDDY COUNTY 

STATE OF NEW MEXICO 

RUTTER & WILBANKS CORPORATION, 
a Texas c o r p o r a t i o n , 

P e t i t i o n e r , 
vs. 

OIL CONSERVATION COMMISSION 
OF THE STATE OF NEW MEXICO, 

Respondent. 

No. 28478 

RESPONSE TO PETITION FOR REVIEW 

Comes Black River Corporation, a c t i n g by and through i t s 

attorneys of rec o r d , H i n k l e , Bondurant, Cox & Eaton, Roswell, New 

Mexico, and f o r i t s response t o the P e t i t i o n f o r Review s t a t e s : 

1. Respondent admits the a l l e g a t i o n s contained i n Para­

graphs 1, 2 and 3 o f the P e t i t i o n f o r Review. 

2. Respondent denies the a l l e g a t i o n s contained i n Para­

graph 4 of the P e t i t i o n f o r Review i n s o f a r as i t alleges t h a t 

P e t i t i o n e r i s adversely a f f e c t e d by Commission Order R-4354, as 

a f f i r m e d by Order R-4354-A. 

3. Respondent denies the a l l e g a t i o n s contained i n Paragraph 

5 o f the P e t i t i o n f o r Review. 

4. That the P e t i t i o n f o r Review f a i l s t o s t a t e a claim 

upon which r e l i e f can be granted. 

WHEREFORE, Respondent prays: 

a. That the P e t i t i o n f o r Review be dismissed. 

b. That the Orders issued by the New Mexico O i l Conservation 

Commission be a f f i r m e d . 

c. For such other r e l i e f as may be j u s t i n the premises. 

BONDURANT, COX & EATON 

* t HUUBt CERTIFY THAT WE HAVE MALtD 

A COPY OF THE FOREGOING HEADING TO 

ALL COUNSEL OF RECORD THIS 

_ 5 2 J _ 2 / 2 2 . 
Hinkle, Bondurant. Cox & laton 

P 0 B,u 10 Attorneys ROSWCU. N M. 8S.01 

Attorneys f o r B 
P.6. Box 10 
Roswell, New Mexico 88201 

River Corporation 



STATE OF NEW MEXICO COUNTY OF EDDY 

IN THE DISTRICT COURT 

RUTTER & WILBANKS CORPORATION 
a Texas Corporation, 

Pe t i t i o n e r , No. 28478 

vs. 

OIL CONSERVATION COMMISSION 
OF THE STATE OF NEW MEXICO, 

Respondents. 

ENTRY OF APPEARANCE 

William F, Carr, Special Assistant Attorney General, hereby 

enters his appearance on behalf of the respondent, O i l Conserva­

t i o n Commission of Naw Mexico, i n the above e n t i t l e d and numbered 

WILLIAM F. CARR 
Special Assistant Attorney General 
representing the O i l Conservation 
Commission of New Mexico, P. O, 
Box 2088, Santa Fe, New Mexico 

I hereby c e r t i f y that on the 
14th day of February, 1973, a 
copy of the foregoing pleading 
was mailed to opposing counsel 
of recorfl 



STATE OF NEW MEXICO COUNTY OF EDDY 

IN THE DISTRICT COURT 

RUTTER & WILBANKS CORPORATION 
a Texas Corporation, 

P e t i t i o n e r , 

-vs- No. 28478 

OIL CONSERVATION COMMISSION 
OF THE STATE OF NEW MEXICO 

ACCEPTANCE 0? SZ^vIC 

The undersigned a ek a owledges r e c e i p t of Notice 

o f Appeal i n the above captioned case and accepts s e r v i c e 

t h e r e o f f o r and on beh o i f nf the O i l Conservation Commission 

o f New Mexico. 



STATE OF NEW MEXICO COUNTY OF EDDY 

IN THE DISTRICT COURT 

RUTTER & WILBANKS CORPORATION, 
a Texas Corporation, 

Pe t i t i o n e r , 

vs. No. 

OIL CONSERVATION COMMISSION 
OF THE STATE OF NEW MEXICO, 

Respondent. 

NOTICE OF APPEAL 

STATE OF NEW MEXICO TO THE FOLLOWING NAMED ADVERSE PARTIES: 

OIL CONSERVATION COMMISSION OF NEW MEXICO 
BLACK RIVER CORPORATION 

MICHAEL P. GRACE and CORINNE GRACE 

NOTICE IS HEREBY GIVEN that the above named Petitioner 

being d i s s a t i s f i e d with the O i l Conservation Commission of 

New Mexico's promulgation of Order No. R-435^. as affirmed hy 

Order No. R-4-354-A, entered i n Cases Nos. 4-764- and 4?65(Combined) 

on the docket of the Commission, has appealed therefrom i n accor­

dance with the provisions of Sec. 65-3-22, New Mexico Statutes, 

Annotated, having f i l e d t h e i r P e t i t i o n f o r Review i n the D i s t r i c t 

Court f o r the F i f t h J u d i c i a l D i s t r i c t , . Eddy County, New Mexico. 

The attorneys representing Petitioner i n said cause are: 
KELLAHIN & FOX 
P. 0. Box 1769 
Santa Fe, New Mexico 87501 

WITNESS the Honorable D. D. Archer, 
D i s t r i c t Judge of the F i f t h J u d i c i a l 

w ri=>^) D i s t r i c t Court of the State of New 
Mexico and the Seal of the D i s t r i c t 
Court of Eddy Count^ New Mexico, 
t h i s J 7 day of yk^t^^A ̂  , 1973. 

... / 

v... ,VfW/^/ / / / - C / s - ^ ^ h c l e r k 



STATE OF NEW MEXICO COUNTY OF EDDY 

IN THE DISTRICT COURT 

RUTTER & WILBANKS CORPORATION, 
a Texas Corporation, 

P e t i t i o n e r , 

vs. No. TLf3H'l % 

OIL CONSERVATION COMMISSION 
OF THE STATE OF NEW MEXICO, 

Respondent. 

PETITION FOR REVIEW 

Comes now Rutter & Wilbanks Corporation, hereinafter called 

Petitioner, and pursuant to the provisions of Section 65-3-22, 

New Mexico Statutes Annotated, 1953 Compilation, as amended, 

respectfully petitions the Court for review of the action of 

the Oil Conservation Commission of New Mexico in Cases Nos. 

4764-4765 (Consolidated) on the Commission's docket, and its 

Order No. R-4-35^. affirmed by Order No. R-4-354--A, entered therein, 

and statest 

1. P e t i t i o n e r i s a corporation duly organized under the 

laws of the State of Texas, and i s the owner of royalty and 

non-operating mineral i n t e r e s t s acquired by transactions outside 

of the State of New Mexico, and Peti t i o n e r i s the owner of ro y a l t y , 

non-operating mineral i n t e r e s t s i n and under the lands involved 

i n Cases Nos. 47 64--47 65 (Consolidated) on the ,Commission's docket. 

2. The respondent O i l Conservation Commission of the State 

of New Mexico i s a statutory body created and ex i s t i n g under the 

provisions of the laws of the State of New Mexico, and vested 

with j u r i s d i c t i o n over a l l matters r e l a t i n g to the conservation 

of o i l and gas i n the State of New Mexico, the prevention of waste, 

the protection of co r r e l a t i v e r i g h t s , and the enforcement of the 



Conservation Act of the State of New Mexico, being Chapter 65, 

A r t i c l e 3» New Mexico Statutes Annotated, 1953 Compilation, 

as amended. 

3. On August 7, 1972, the Commission entered i t s Order 

No. R-4-354 on the application of Black River Corporation, 

pooling a l l of the mineral i n t e r e s t s , whatever they may be, 

including the in t e r e s t s owned by Pet i t i o n e r , to form a non­

standard gas proration u n i t consisting of 407.20 acres, to 

be dedicated to Black River Corporation's C i t i e s "3" Federal 

Well No. 1. On November 29, 1972, the Commission, on hearing 

de novo, as provided by law, entered i t s Order No. R-4354--A, reaf­

f i r m i n g Order No. R-4354- i n i t s e n t i r e t y . P e t i t i o n e r timely f i l e d 

a p plication f o r rehearing which application was not acted upon 

by the Commission w i t h i n ten days and was, therefore, denied. 

Through inadvertence Rutter & Wilbanks Corporation was designated 

as Rutter & Wilbanks Brothers on the application f o r rehearing. 

A copy of Commission Order No. R-4354 i s attached hereto and made 

a part hereof, as Exhibit "A"; a copy of Commission Order No. 

R-4354-A i s attached hereto and made a part hereof as Exhibit "B"; 

and a copy of Petitioner's Application f o r Rehearing i s attached 

hereto as Exhibit "C", and made a part hereof. 

4. Pe t i t i o n e r i s the owner of Mineral i n t e r e s t s i n and 

under the lands affected by Cases Nos. 4764-4765, Order No. 

R-4354, reaffirmed by Order No. R-4354-A, and by reason of such 

ownership i s adversely affected by Commission Order No. R-4354, 

reaffirmed by Order No. R-4354-A, i s d i s s a t i s f i e d with the 

Commission's di s p o s i t i o n of Case Nos. 4764-4765, and hereby 

appeals therefrom. 

5. Pe t i t i o n e r complains of said Order No. R-4354, re­

affirmed by Order No. R-4354-A, and as grounds f o r asserting 

the i n v a l i d i t y of said Order, P e t i t i o n e r adopts the grounds 
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set f o r t h i n i t s Application f o r Rehearing, attached hereto 

as Exhibit "C" and made a part hereof, and statesi 

a. The Commission by i t s Order No. R-4354, purported 

to approve a non-standard gas proration u n i t i n the Washington 

Ranch-Morrow Gas Pool, although the Commission has never com­

plied with the provisions of Section 65-3-1^ ( h ) , New Mexico 

Statutes, Annotated, 1953 Compilation, as amended, and han .ever 

established a standard proration u n i t f o r the Washington Ranch-

Morrow Gas Pool. 

b. Rule 104, I I (a) of the Rules and Regulations of 

the O i l Conservation Commission, revised December 1, 1971> pro­

vide that a w e l l d r i l l e d to a formation of Pennsylvanian age or 

older s h a l l be located on a u n i t consisting of 320 acres, but 

b.y i t s Order No. R-4354. reaffirmed by Order No. R-4354-A, the 

Commission has approved a u n i t consisting of 407.20 acres. 

c. Findings Nos. ( 7 ) , (8) and (10) of the Commission 

Order No. R-4354, reaffirmed by Findings Nos. ( 4 ) , ( 5 ) , ( 6 ) , ( 7 ) , 

and (8) of Commission Order No. R-4354-A are not supported by 

substantial evidence. 

d. The evidence shows that the Si Si of Section 3» Town­

ship 26 South, Range 24 East i s non-productive from the Lower 

Morrow formation, and i s probably non-productive from the Upper 

xMorrow formation, the Commission order therefore a t t r i b u t i n g non­

productive acreage to the w e l l to which the non-standard u n i t 

has been dedicated. 

e. The Commission has included i n the u n i t , and thereby 

pooled r o y a l t y i n t e r e s t s owned by P e t i t i o n e r with royalty under 

acreage which the testimony and evidence shows w i l l not be 

productive from the Lov/er Morrow formation, and i s of questionable 

p r o d u c t i v i t y i n the Upper Morrow, r e s u l t i n g i n economic loss to 

Peti t i o n e r . 



f . The Commission has disregarded i t s own rules in. dedi­

cating a t o t a l of 4-07.20 acres to a w e l l i n the Washington Ranch-

Morrow Gas Pool. 

g. Order No. R-4-354-, reaffirmed by Order No. R-4-35̂ -A, 

w i l l r e s u l t i n irreparable i n j u r y to the c o r r e l a t i v e r i g h t s of 

Pet i t i o n e r and deprives Petitioner of i t s property without due 

process of law i n that i t w i l l permit owners of r o y a l t y under-

l y i n g acreage which i s shown to be non-productive to•share i n 

production from productive acreage underlying the nonstandard 

u n i t , including that acreage under which Petitioner owns i n t e r e s t s . 

h. The non-standard u n i t approved by the Commission has 

no reasonable r e l a t i o n to a 320-acre u n i t required bv Rule I04 r 

I I ( a ) , i s j n o t based upon any change i n the requirements f o r a 

standard spacing or proration u n i t i n the Washington Ranch-

Morrow Gas Pool, nor on anv rule or regulation of the Commission 

nor any law of the State of New Mexico, and i n that respect i s 

a.rhi t r a r y and c a p r i c i o u s . 

i. Order No. R-4-3 52*, reaffirmed by Order No. R-4-354--A, 

i s a r b i t r a r y and capricious, and i s therefore unlawful, i n v a l i d 

and void. 

WHEREFORE p e t i t i o n e r prays that the Court review New Mexico 

Oi l Conservation Commission Cases Nos. 4-764--4-765 (Consolidated) 

and Commission Order No. R-4-354-, reaffirmed by Order No. R-4-354--A, 

to hold said Order No. R-4-354-, reaffirmed by Order No. R-4-354--A, 

unlawful, i n v a l i d and void, and f o r such other r e l i e f as may 

be proper i n the premises. 

KELLAHIN & FOX 
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