STATE OF NEW MEXICO

ENERGY, MINERALS AND NATURAL RESOURCES DEPARTMENT

IN THE MATTER OF THE APPEAL TO
THE SECRETARY OF THE ENERGY,
MINERALS AND NATURAL RESOURCES
DEPARTMENT FOR THE PURPOSES OF
CONSIDERING:

CASES: 7980
8646
8950
9111
9412

THE APPEAL OF OIL CONSERVATION
COMMISSION ORDERS R-8712, R-7407-F,
R-6469-F, and R-3401-B, AFFECTING
THE SPECIAL RULES AND REGULATIONS
OF THE GAVILAN-MANCOS OIL POOCL

AND THE WEST PUERTO CHIQUITO-MANCOS
OIL POOL,

OPPOSITION OF BENSON-MONTIN-GREER DRILLING CORP. ,
SUN EXPLORATION AND PRODUCTION COMPANY AND
DUGAN PRODUCTTION CORPORATION TO THE
APPLICATION FOR REVIEW BY MALLON OIL COMPANY, ET AL.

COME NOW Benson-Montin-Greer Drilling Corp., Sun Exploration
and Production Company and Dugan Production Corporation and
requests that the Secretary deny the Application for Review filed
by Mallon 0il Company, et al., dated September 19, 1988 in the

above matter. The grounds for opposition to the Application are:



1. APPLICANT HAS FAILED TO RAISE
SUFFICIENT GROUNDS FOR REVIEW
BY THE SECRETARY

The dispute between the Mallon Group and the Benson-Montin-
Greer Group over the methods of production and development of the
Gavilan Mancos and West Puerto Chigquito Mancos Qil Pools in Rio
Arriba County, New Mexico began in 1983 and has continued to date.
These related cases have now involved more than seventeen days of
0il Conservation Commission hearings over some five years. Once
again the Mallon Group asks the Secretary to exercise his
discretionary power under Section 70-2-26, N.M.S.A. 1978 and
rehear this matter. But in support of their application the
Mallon Group cites issues similar to those which resulted in
denial by the Secretary of their prior applications for review on
November 5, 1986 (enclosure 1) and on July 28, 1987 (enclosure 2).

The issues on which the Mallon Group now seek the Secretary’s
review are matters which were vigorously contested before the 0Qil
Conservation Commission with numerous experts on Dboth sides
presenting extensive evidence. While both sides argued for the
prevention of waste and the protection of correlative rights,
each side did so based upon their aﬂalysis of highly technical
engineering data. The Mallon Group argued that the pools were
best produced by allowing all wells to produce at maximum capacity
while the Benson-Montin-Greer Group argued that the pools were
best produced by reducing the rates of production to conserve
reservoir energy and thus more efficiently produce and maximize

recovery.



The Mallon Group now asks the Secretary to substitute his
judgment for that of the Commission on these issues which are
exclusively within the Commission'’s statutory jurisdiction under
the guise that these Orders contravene the statewide energy plan
or the public interest.

The specific details of the Commission Orders which the
Mallon Group now contends should be addressed by the Secretary are
firmly entrenched within the jurisdiction and responsibility of
the Commission to prevent waste and protect correlative rights.

Mallon’s contention that the Commission Orders violate the
statewide energy plan and contravene public policy, are predicated
on the conclusion, rejected by the Commission, that their
engineering interpretations are correct. They raise no issue that
warrants review by the Secretary and their Application for Review
should be denied.

2. SHOULD THE SECRETARY EXERCISE
HIS DISCRETION AND GRANT A
HEARING, THE SECRETARY MUST
CONDUCT A DE _NOVO HEARING ON OR
BEFORE SEPTEMBER 26, 1988

Pursuant to Section 70-2-26 N.M.S.A. 1978 the Secretary may
call a matter before him for hearing. Once this is done, however,
this statute specifically requires that the Secretary hold the
hearing within twenty (20) days of the Commission’s denial of the
Rehearing application. This is not a discreticonal matter and if

the Secretary grants a hearing in this case, he must call, conduct

and conclude the hearing on or before September 26, 1988.



The Applicants could have filed their Application with the
Secretary on September 7, 1988, Instead they waited until
September 19, 1988 when most of the time had run for review by the
Secretary. As a result of the applicants’ delay, it is wvirtually
impossible to schedule such a hearing and give all parties
adequate procedural due process.

Another matter which is not discretionary with the Secretary,
once he decides to hold a hearing under this statute, is that the
hearing must be de novo. On this point, the statute is clear. It
provides that the hearing "shall be a de novo proceeding". The
reason for this 1is that if the Secretary reviews an order to
determine whether or not it is consistent with a state-wide energy
plan or the public interest, his jurisdiction is different from
that of the Commission and he is necessarily deciding different
issues and looking for different facts than those which were
properly before the Commission. For this reason, it is essential
that any proceeding before the Secretary be de novo.

The suggestion by the Applicant that the Secretary could
incorporate the record of the seventeen days of hearing before the
Commission into the rehearing, adequately inform himself about
this case and render an informed judgment after a four hour
hearing is ridiculous and can only lead the Secretary into error.

CONCLUSTION

This statutory appeal provision to the Secretary is not

designed to correct errors of the Commission, but to assure that

OCC actions, though correct from a waste and correlative rights



point of view, do not contravene the state’s energy plan or the
public interest.

The application fails to show how the intervention by the
Secretary will protect either the statewide energy plan or the
public interest when the evidence before the Commission was that
granting capacity allowables to certain high capacity wells would
only result in those wells taking production from adjoining wells
and would not result in the recovery of more oil than would
ctherwise be recovered.

Accordingly, Benson-Montin-Greer Drilling Corp., Sun
Exploration and Production Company and Dugan Production
Corporation reguest the Secretary deny the Application for Review
filed by Mallon Group.

Respectfully submitted,

KELLAHIN, KELLAHIN & AUBREY
AN

N /aNy 2@%@“

V. THOMAS KELLAHIN
Post Office Bgx 2265
Santa Fe, New/Mexico 87504
Telephone: (505) 982-4285

Attorneys for Sun Exploration
and Production Company and
Dugan Production Corporation



CAMPBELL & BLACK, P.A.

By:
WILLIAM
Post OffiAce Box 2208

Santa Fe, New Mexico 87504
Telephone: (505) 988-4421

Attorneys for
Benson-Montin-Greer
Drilling Corp.,

CERTIFICATE OF MAILING

I hereby certify that a true correct copy of the fporegoing
pleading was mailed to all counsel of record on this ‘Z\Et’day of
September, 1988.
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70 1HE SECRETARY .OF TEL EINIRGY
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TEE RFPERZL OF OIL CORSERVATION

COMMISSIOR CERDER R-7407-D AMENRDING -
T=F SPECIAL RULES ANRD RZGULATIONS 0Oil Cor.servetion
OF THE GAVILZK-MANCOS CIL POOL Commiscsion Cazse No.§¢

MEMORANDUM DECISION

BY TEE SECRETARY OF ENZIRCY AXND MINZRRLS - -

Comgany (Malion) zncd Mesez Grande Rescuirces, Inc. (M=sa CGrende)

Secticn 70-2Z-2€& NM52 187€, which exzlicitly crants thes Secretary
discreticn o0 convene & vublic ¢ée rneovs hearinc to review crders

t

cf the Ccmmission on specified croundas. 1 heve considered the
Commiccion's order, the Nctice of Appeel, the correspondence of
couricel, the appliceble stztutes and the stzte's enercy plan

For the rezson

to ccnvens the hesrinc reguestec Lty Mzllicn and Mzsa Grends.

Thic ceee wze initiatea on the applicetion of Jerom2 F. Mchuagn
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and Xssociates (lMcHugh) for an amendment to thc Temporary Special
hules and Regulations of the Gavilan-Mancos 0il Pool. & similér
cpriication was filed by Benscn-Montin-Greer Drilling Corporatisn
(zcneon) and the two matters were ccnsolicdazted for the |

Commicssion. The amencdments wesre soucg!
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limitations on 2llowables for oil production znd the gas-o0il
ratio limitztion factor fer that poecl. After cdue pudblic nciice,
& number of interested parties appeared to present .vzricus
positions throuch counsel and testimecny in hezrings ccnductesd

over more than four days.

certain findings which, in essence, hcld thzt thecse

modifications will serve to prevent waste and b2iter proteck

correiztive rights in the subject poscl. The ComTicsesl
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founnd that reconsiderztion of the issues rzised in the case

shoulé occur curing or before March of 1987 through either of

several designated proceedings.

Mallon znd Mesa Grande filed 2 Motion for Pehearincg with the
. Y . N - - - « -

Cocmmiccsion on October 1, 1%2¢, vhich moition wzs deemed dernied

vpon the Commission's failure to act within ten days. VYMallon eré

Mceen Grande thercuvpon filed their tirely appeasl on & variety of
p} I y



grounds wiili, the Sccretary on OctoScr 20, 1%86: Beccause of the
lack, of precedent or established procecures for conducting an
zppeal to the Sccretary und:ir Section 70-2-26, suveord, I sent -a.
letter to counsel reguesting comments :on certzin procedural and
juriscéictional issues. Timely respénses adcéressing thsse
cuestions were filed by .counsel for Mallon, Mesa Grande, McHu g?, .-
Benson and Dugen Procuction Coro. In &cédition, ccrrespondence - -
from :2presentatives or -attornevs ¢or.Anoco Production Companv

and Koch Exploration -Compzny has been reviewed. : -In view -6f the

cshortness of time within - which the statute permits the Secretary

to act, ané the potential inconvenience .to the parties of having
zttorners and witnesses availeble in anticipetion of a2 possible
hezrirc on short nctice, a letter wzes distributed on Cctiober 29

announcing my decision not to ccnduzt a2 h
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aring. This memorandum

cscision describes .the .reasoninc behind that: _Cecision.
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The appeal to the ‘Secretary under Seﬂtlon 70-2-26, supra, is
actueally an inference from the Sscretary's discretion to review

Commicscsion oréders suvz sponte. "The ce
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by the ccmmicssion contravenes the department's siatewide plan or
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such an inconsistency through an aujp:eal by one "of the parties to
the ¢ommissibn case, which is the process that has occurred
Lwre. Nevertheless thc Secretary's authority to conduct such a2
hezrinc or to issue & decision requiring revision of the
Cormmission's order may only be premised on the grouncs stated in

the statute. Unless the secretary believes that the department's

statewide plan cr the public interest mey be vieclated by the
Commicssion's order, he cannot hcldé 2 hearing.

Any attempt to invoke the Secretary's discretion must therefore
sugcest how the stztewide energy pian or the public interest have
heer contravencd by the Commission. I Xknow of no administretive
cr 3$2éiciel precedent that addresses how broadly or narrowly this

unicoe standard was meant to be interpreted. In particuler,
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L nerrow interpretation of this sﬁaﬁdaré would mean that the
Secretary is empowered to act only insocfar as the interests that
€ is charged with protecting ere cdifferent from those within the
purview either of the Commission or of the ccurts. I am guite
confident "that the statute éid not intend to crezte an

intermedizte guasi-judicial tribunal with auvthority to review the



:mmissibn's orders for lecal adecgquacy or compliance with the
constitutional dictates of duc process of .law., Nor could the
intent of the statute be to provide for secretarial review cof ..
Commleccsion ordesrs on:the same standards &s those entrusted to
ernfcrcement by the Commission itself in the 0Oil &nd Gas kct,

Section 70-2-1 through 36 NMSA 1978, as zmended, since the
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e different fronm those thet guide the commissicon. The only
are a 3

logiczl rezding .of Section 70-2-26, suorz, is at the secretary ..
is zuthorized .to measure the Commissiocn's decisions, beésedé upon -

its stetutory duties, for their consistency with the policies

icentified and implemented by <the
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interpretation is =upported by the statutery
the 0il Conservation Commission within the Enercy ané Minerals
Department, Section 9-5-3 KNMSA 1878, but zssicns exclucsively to

+hs CecmTiscsicn the power to enicrce the interesis oif the 0il and

Gzs Ahct, supre. The Secretary's review power is sclely intended
tc ensure ceonsistency between the Secretary's energy policy
ctratecies and the Commission's cecisions, so that one component
of the state's energy .agency coulé not undermine the efforts of
the chief enercy officer of the state, Section 9-5-3 &nd 9-5-5

-
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Proper apmplication of the Secretary's prercgative recvires review
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-ate's energy plan, a2s prornulcated pursuant to fection 9-
£~ (}f) end 5‘-‘5—(;(7“.)(3)1 NMET 1978; nd other lawiul

pronouncernente of the stete's encray interests as found in the



laws. Were' it to appecar likely that the Commicssion'c order
nicrfcrecd with the geozls or implementaticn stratecies of either
cf these sources of state enercy policy, I would invoke my

iscretion to ccnduct & c¢e nove hearing to dectermine the exten

M

ci any such inconsisténcy. I find no cause to do =0, however,"

and none has been presentecd to me by the eappellants.
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The Mzllon/Mesz CGrande notice of appez2l cites numerous orouncs
for reverszl. In summary, these include: fhe arbitrary,
capricious and illegal fzilure by the Cocmmission to issue
findings requiréd by law to change precretion rules (Point I); or
+c iscsuve findings supported by substantizl evidence in the record

(Points III and V); or to impect correlative rights evenlv and
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fzirly (Point II). Point IV poezal ‘challences the

Commission's &lleged attempt to cosrce unitization indirectly
without lawful auvihority, while Pcint VII claims a violaticn of
due process recuirements by the Cormission's action eiliciting =

¢raft order from only one party. Withcut commentin
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rm=rits of any of these claims, they 2ll lie clezrly within the

risdiction of the reviewing courts, pursuant to Section 70-2-
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SP NMSA 1978 and with the Commission in the first instance.
Wnile the state laws may well contemplate that any such violation
should not go unremedied, nowhzre in Section 70-2-26 o I find
the legislature to have entrusted that responsibility or

authority to me.

Nothing in the Mallon/Mera Graznde appecal allceoes any violation of



the state's energy plan, but in view ef the Secretary's statutory

éiscretion to act sua smonte I Lioive noncitheless reviewed the

zppropriate portions .of that document, "A Policy Level Plan :for.

the Development and Manacement .of New ‘Mexico's Energy and

4 e

Minerzls Resources," Energy and Minerals Departiment (9/84). 1

find no conflict therein to sugcest that I invoke my discretion-

on the basis of that document.

Only Point VI .cf notice of appezl even zttemptis .to assert a -

contradiction between Order R-7407-D anc the public interest, as
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t+hat term should be construed in Secition 70-2-2€. In tha* vroint
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ppellants allece, first, discrimination 'by the Comziszion's
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I do not, however find sufficient substance to these zssertionc
to invoke my discretion to conduct & de nove hearing. Counsel
for McHugh points out rather persuzsively that zppellants' own

data are only partially comnsistent with the notion that the order

Giscriminates against out-cf-s+tzte producers. Bui even if th
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ta were'to reveal consistently more favorable results for in-
state over oui-of-cstete producers, a greater, initial cshowing ‘of
prejudicc would be necessary to induce me to invoke the

fecretary's oiscretionary review power. kesulis alone may
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-eugqcct the possibility of discrimin on, but in this cese the

Nt

Cormmicceion has clearly premised its

1)

ction cn principles that
were differently motivated. So long as the chips were permitted
to fzll where they might, it is not discriminatery that they
landed disproportionately outside the state. If the Commissioﬁ
had acted sclely out of malice toward foreign companies, and had
1

acked substantial legitimate evidence or rationale for its

sion, as aprpellants imply, then that issve mey be add
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by the judiciary. It is clezrly not the Secretary's function to

conduc: such a review under Section 70-2-2€.

violation of the public interest in the order

[o])

The other zacsserte
is the economic detriment to the state from the allecedly

unnrnecessary and arbitrazry reduction in 2llowable o0il producticn
Y

resulting from the orcder. There can be no guestion that the
ctzte Dbenefits from petroleum production, and an order limitirg

procduction without justificafion would be a proper subject for
the Secretary's review. But the Ccmmissicn's créer considered.
+he reducedé production and balanced that consecuence aczinst
valié competing policy interests. In particular, the lecss of
some immediate production revenues, while undesirable in itselZ,
rzy be guite tolerable if the result is to irncrezse the totzl
prd&uction that will ultimately cerive from the pool. The
Commiscion's order reveals that it weighed censiderable technical

evidence and argument presented by several pzarties before

concluding that this long-term benefit would be precisely the

—E-



result of its short-term sacrificc. - Whether its judament was

richt or wrong, its reasconing is ccrtainly consistent with the

state's interest ."to protect .and presezve the extractive Coew

resources of the stzte of Rew Mexico .for .present .znd .future

generations," ‘Section 9-5-3(A), supra [emphasis acded]. The

stztutory lancguage authorizing

commission's action explicitly

conservation, Section 70-2-26. -

experienced Commission -and its
expertise or judgment to-weich

that led it to its _conclusion,

the Secretary to review the
requires his consideration of

To the .extent that the-highly..

staff -may have lacked the . . -.

accurately 'the technical evidence - :

there is little reason %o bslieve .

that ihe Secretary could cdo any better.. - -

Finally, I note that the Commission limi
decision so that by March, 1287, 1
recorcidered through -one of severzl ce

if appellants have correctly identif

time end further measurements

ted the duratiocn c¢f its
f not socnsr, it will be
signaggé'procedures. Even
ied cefects in the orcéer,

cf reserves and flows may revezl

results that relieve some of the controversy. 2s far as 1 am

concerned the Commicssion's judcment” should at least be given the

deference oi several trizl months before being subjected to

review on the accuracy cf its resdinces cf the available cdata.

The Commicsion's order does not appear to give rise to issues

reqguiring the Secretary to invoke a hearing to determine

-4



.consicstency ‘'with the state's energy plan or the public interest,
as that term is contemplated in Section 70-2-26, svurra, because
the order already gives due consideration to some of the same

€ner
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v policies that, the Secretary is charged with developing and
implementing. Any errors aﬁserted by appellants are properly
addéressed to the process of judiciezl review. I see no basis.ﬁor
exercising the Secretary's limited zutherity to convene a public
hearinc to determine whether 0il Conservation Commission Order R-
7407-D contravenes the department's statewide plan or the public
interest, and accordingly dismiss the appeal.

NZW MEXICO ENERGY AND MINEIRALS DEPARTMENT
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ENERGY, MINERALS AND NATURAL RESOURCES DEPARTMENT
STATE OF NEW MEXICO

IN THE MATTER OF THE APPEAL TO

THE SECRETARY OF THE ENERGY, MINERALS
AND NATURAL RESOURCES DEPARTMENT FOR
THE PURPOSE OF CONSIDERING:

OIL CONSERVATION COMMISSION OIL CONSERVATION COMMISSION
ORDER NO. R-7407-E AND CASE NOS. 7980, 8946, 9113,
ORDER NO. R-6469-D 9114 AND 8550

MEMORANDUM DECISION
BY THE SECRETARY OF ENERGY, MINERALS AND NATURAL RESQURCES

This matter has come before the Secretary of Energy,
Minerals and Natural Resources (the Secretary) on the
application of Mallon Oil Company and Mesa Grande Resources
Inc. (the Applicants) for review of the 0il Conservation
Commission (the 0CC) in the above-referenced matter. The
application for review was submitted to the Secretary
pursuant to Section 70-2-26 NMSA 1978, which grants the
Secretary discretion to convene a public de novo hearing to
review orders of the OCC on specified grounds. I have
considered the OCC's order, the Application for Review, the
correspondence and pleadings of counsel, the applicable
statutes and the state's energy plan. For the following
reasons I decline to exercise my discretion to convene the
hearing requested by Mallon and Mesa Grande.

1) The review established under Section 70-2-26 NMSA

1978 is entirely discretionary with the Secretary.

Enclosure 2



2) The Applicants have attempted to formulate issues
which would meet the statutory standards of review which
could cause the Secretary to exercise his discretion.
However, in my view the issues raised in applicants
applications for review are technical issues within the
expertise of 0CC which may be appealed to District Court.
The issues raised are not the types of policy issues
contemplated by Section 70-2-26 NMSA 1978.

Therefore I decline to exercise discretion in this case.

NEW MEXICO_ENERGY, MINERALS AND
NATURAL RESOURCES “DEPARTMENT:

Ll g e T e

/ . \/ (DATE) /TOM BAHR, SECRETARY




State of New Mexico
ENERGY, MINERALS and NATURAL RESOURCES DEPARTMENT
Santa Fe, New Mexico 87503

TOM BAHR
GARREY CARRUTHERS CABINET SECRETARY
GOVERNOR ANITA LOCKWOOD

DEPUTY SECRETARY
IN THE MATTER OF THE APPEAL TO
THE SECRETARY OF THE ENERGY,
MINERALS AND NATURAL RESOURCES
DEPARTMENT FOR THE PURPOSES OF
CONS IDERING:
CASES NOS. 7980
8946
8950
@l 11/
12
|
THE APPEAL OF OIL CONSERVATIOM
COVMMISSION ORDERS R-8712, R-7407-F,
R-6469-F, and R-3401-B, AFFFECTING
THE SPECIAL RULES AND PFEGULATIONS
OF THE GAVILAN-MANCOS O11, POOL AND
THE WEST PUERTCQ CHIQUITO-MANCOS
OIL POOL.
MEMORANPUN DECISION OF THE SECRETARY OF
ENERGY, MINERALS AND NATURAI RESOURCES DEPARTMENT
This matter has come before the Secretary of ILnergy,
Minerals and Natural Resonrces ("Secretary") on  the
application of Mallon Oil Company; American Penn Fnergy,
Inc.; Hooper, Kimbell and Williams; Koch Exploration; Kodiak
Petroleum, Inc.; Mesa Grande, Ltd.; Mesa Grande Resources,
Inc.; Reading and Bates Petroleum Company; and Amoco
Production Company ("Applicants™) for review of the
Conmission Orders in the above deseribed matters, The
application for review was submitted to the Secretary
pursuant to Section 78-2-26, DMMSA 1978, which grants the
Secretary discretion to convene in public De Novo hearing to
review orders of the 0Oil Conservation Commission ("OCC") on
specified grounds. I have considered the 0OCC's Order, the
application for review, the correspondence and pleadings of
counsel, the applicable of statutes and the state's energy
plan and find no basis for rehearing.
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The matter which is brought before me has been the subject
of over 17 days of hearing before the 0il Couscrvation
Commission in the past four years. Many hours of evaluation
and study have gone into preparation for the various
hearings on both sides of the issue. Renown experts in the
field of geology and engineering have presented differing
views in the nature of the reservoir.

The applicants for review in this case are attempting to
formulate public policy and energy plan issues to argue my
jurisdiction to hear this matter. However, in order for me
to make publiec policy decisiors as requested by the
applicants, I would have to review or rehcar much of the
technical testimony which has been presented in this case,
and I would have to substitute my judgement on the technical
evidence for that of the Commission. The allegations of the
applicants use the same allepations which they have made
before the Commission,.

The fact that the Caowmission Orders were not entered on a
unanimous decision, and that the dissenting Commissioner has
expressed  his  views in  a  separately stated opinion,
indicates to me thet the Conmissioners have thoroughly and
carefully exemined atl of the evidence in this case. and
that they have each exercised their own independent anatysis
in entering a decision,. It is not the purpose of the
statute authoervizing secretarial revicw to  place the
Secretary in position of overtwning a majority Commission
decision, unleass that decision is contrarv to ¢ statewide
energy plan or the public interest, The presence of the
dissenting Commicssion opinion does not establish that the
orders cntered hy the Conmisgion contravene o =tatewide
energy plan or the public interveat.

The majority of the Commiszion mande its decision based upon
substantial evidence. I therefore decline to exerci=se my
discretion to hear these cases De Novo.

NEW MEXICC ENERGY, MINERALS
AND NATURAL RESOURCES DEPARTMENT

TOM BAIIR, Secretary

DATE



