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BEFORE THE NEW MEXICO OIL CONSERVATION DIVISION 

APPLICATION OF VIRGINIA P. 
UHDEN, HELEN ORBESEN, and 
CARROLL O. HOLMBERG TO 
VACATE ORDER NOS. R-7588 
and R-7588-A, AND TO No. 9129 
ESTABLISH SIX NON-STANDARD 
SPACING AND PRORATION UNITS, 
SAN JUAN COUNTY, NEW MEXICO 

BRIEF OF APPLICANTS 

I . INTRODUCTION. 

Applicants f i l e d t h e i r a p p l i c a t i o n seeking: (1) t o vacate, 

as t o A p p l i c a n t s , D i v i s i o n Order Nos. R-7588 and R-7588-A, on the 

basis t h a t n o t i c e t o Applicants o f the hearings i n those cases 

was c o n s t i t u t i o n a l l y d e f i c i e n t ; and (2) t o e s t a b l i s h s i x 

non-standard spacing and p r o r a t i o n u n i t s , based on t e c h n i c a l 

c o n s i d e r a t i o n s . The examiner has asked the p a r t i e s t o b r i e f the 

c o n s t i t u t i o n a l issue; only t h a t matter i s addressed i n t h i s 

b r i e f . 

I I . FACTS. 

Appl i c a n t s own o i l and gas mineral r i g h t s i n Section 28 and 

the Ŵ  o f Section 33, Township 32 North, Range 10 West, N.M.P.M., 

San Juan County, New Mexico. I n l a t e 19 83, Amoco Production 

Company f i l e d an a p p l i c a t i o n (Case No. 8014) t o create the Cedar 

H i l l - F r u i t l a n d Basal Coal Pool ("the Pool") and f o r s p e c i a l pool 

r u l e s i n c l u d i n g 320 acre spacing. A p p l i c a n t s ' acreage was 

included i n the area covered by the a p p l i c a t i o n . At the time of 

Amoco's a p p l i c a t i o n , spacing f o r F r u i t l a n d formation w e l l s was 

160 acres. 



The hearing on Amoco's a p p l i c a t i o n was i n January 1984, and 

the D i v i s i o n subsequently issued Order No. R-7588 ( e f f e c t i v e 

February 1, 1984) g r a n t i n g the r e l i e f sought by Amoco. I n 

accordance w i t h the D i v i s i o n ' s p r a c t i c e , the r u l e s were temp

or a r y , and the case was heard again i n February 1986. The 

D i v i s i o n subsequently issued Order No. R-7588-A, making permanent 

the Pool's r u l e s . Amoco used the orders t o pool i n t e r e s t s i n the 

Pool i n t o 320 acre u n i t s . 

I t i s undisputed t h a t : (1) only p u b l i c a t i o n n o t i c e was given 

of Case No. 8014 and Case No. 8014 (reopened); and (2) Amoco knew 

the addresses o f A p p l i c a n t s . A f t e r Order No. R-7588 was issued, 

Amoco continued t o pay r o y a l t i e s t o Applicants based on 160 acre 

spacing. Amoco d i d not n o t i f y A p p l i c a n t s o f the increase i n 

spacing u n t i l approximately August 1986, when i t made demand upon 

Applicants f o r "overpayment" o f r o y a l t i e s . I n the case of 

V i r g i n i a P. Uhden, the "overpayment" was approximately 

$130,000.00. 

Applicants subsequently f i l e d t h e i r a p p l i c a t i o n i n Case No. 

9129 seeking r e l i e f from Amoco's a c t i o n s . 

I I I . SUMMARY OF ARGUMENT. 

App l i c a n t s ' m i n e r a l r i g h t s are property r i g h t s which are 

prot e c t e d by the s t a t e and f e d e r a l c o n s t i t u t i o n s . The proceed

ings i n Case Nos. 8014 and 8014 (reopened) m a t e r i a l l y and ad

ver s e l y a f f e c t e d those p r o p e r t y r i g h t s , and thus Applicants were 

e n t i t l e d t o reasonable n o t i c e of t h a t case. Because n o t i c e by 

p u b l i c a t i o n was unreasonable, the D i v i s i o n lacked j u r i s d i c t i o n t o 

deprive A p p l i c a n t s o f t h e i r p r o perty r i g h t s . Accordingly, 
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Applicants were denied due process o f law i n contr a v e n t i o n o f the 

New Mexico and United States C o n s t i t u t i o n s , and Order Nos. R-7588 

and R-7588-A are v o i d as t o them. 

IV. ARGUMENT. 

A. The Ap p l i c a n t s ' Mineral Rights are C o n s t i t u 
t i o n a l l y Protected. 

The f e d e r a l and s t a t e c o n s t i t u t i o n s provide t h a t a s t a t e 

s h a l l not deprive a persons's pr o p e r t y r i g h t s w i t h o u t due process 

of law. U.S. Const., amend. XIV; N.M. Const., a r t . I I , § 18. 

Mineral i n t e r e s t s and r o y a l t y i n t e r e s t s are r e a l p r operty i n New 

Mexico. Terry v. Humphreys, 27 N.M. 564, 203 P. 539 (1922); 

Duvall v. Stone, 54 N.M. 27, 213 P.2d 212 (1949). Thus 

Applicants own pro p e r t y i n t e r e s t s which are pr o t e c t e d from s t a t e 

a c t i o n by the s t a t e and f e d e r a l c o n s t i t u t i o n s . 

B. The Increase i n Spacing U n i t Size Involved State 
A c t i o n . 

The D i v i s i o n i s empowered by the sta t e ' s conservation laws 

to f i x the spacing o f w e l l s . N.M. S t a t . Ann. § 70-2-12 (B) (10) 

(1987 Repl.). This i s an exercise o f the sta t e ' s p o l i c e power. 

See Armstrong v. High Crest O i l , I n c . , 520 P.2d 1081 (Mont. 

1974). As such, the D i v i s i o n ' s a c t i o n , i n c r e a s i n g the spacing 

and p r o r a t i o n u n i t s i z e i n the Pool, i n v o l v e d s t a t e a c t i o n . See 

Louthan v. Amoco Production Company, 652 P.2d 308 (Okla. App. 

1982). 

C. The Increase i n Spacing and P r o r a t i o n U n i t Size 
Deprived the Applicants o f Their Property. 

The f a c t t h a t A p p l i c a n t s ' r o y a l t i e s were s u b s t a n t i a l l y 

reduced as a r e s u l t o f the increase i n spacing t o 320 acres makes 

i t c l e a r t h a t Applicants were deprived o f t h e i r property by s t a t e 
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a c t i o n . I n f a c t , i t has been u n i v e r s a l l y held t h a t spacing 

orders promulgated by o i l and gas conservation bodies deprive 

mineral i n t e r e s t owners o f pro p e r t y r i g h t s . For example, i n 

Cravens v. Corporation Commission, 613 P.2d 442 (Okla. 1981), the 

commission increased w e l l spacing from 80 t o 160 acres, w i t h o u t 

n o t i c e t o Cravens. Like the present case, the commission's 

a c t i o n formed the basis o f the lessee's attempt t o pool 160 acre 

t r a c t s and d i l u t e Cravens' r o y a l t y i n t e r e s t . Relying on the 

p r i n c i p l e s o f due process enunciated i n Mullane v. Central 

Hanover Bank & Trust Co., 339 U.S. 306 (1950), the Oklahoma 

Supreme Court voided the spacing order as t o Cravens, since he 

was a f f o r d e d no personal n o t i c e o f the commission hearing. As a 

r e s u l t of the voided order, the lessee's attempted p o o l i n g of 160 

acre t r a c t s , and the re d u c t i o n o f Cravens' i n t e r e s t i n the w e l l , 

was l i k e w i s e i n e f f e c t i v e . 

S i m i l a r l y , i n Louthan v. Amoco Production Co., 652 P.2d 308 

(Okla. App. 1982), the c o u r t , a t Amoco's request, voided a 

commission order p u r p o r t i n g t o increase w e l l spacing from 160 to 

640 acres. The co u r t based i t s d e c i s i o n on the f a i l u r e o f the 

ap p l i c a n t t o give Amoco n o t i c e o f the proceedings. The court 

held t h a t the order was "void as t o Amoco." For other cases on 

p o i n t , see Union Texas Petroleum v. Corporation Commission, 651 

P.21d 652 (Okla. 1982), c e r t , denied 103 S.Ct. 82 (1982); Olansen 

v. Texaco, I n c . , 587 P.2d 976 (Okla. 1978) (reasonable n o t i c e 

must be given t o r o y a l t y owners); A p p l i c a t i o n o f Koch E x p l o r a t i o n 

Company, 387 N.W.2d 530 (S.D. 1986); Boyce v. Corporation Com

mission, 744 P.2d 985 (Okla. App. 1987). 
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D. Due Process Required Reasonable Notice o f Case No. 
8014 t o be Given t o the A p p l i c a n t s . Since Proper 
Notice Was Not Given, Order Nos. R-7588 and 
R-7588-A Are Void as t o A p p l i c a t n t s . 

The D i v i s i o n , i n deciding spacing cases or other matters 

w i t h i n i t s j u r i s d i c t i o n , acts i n a j u d i c i a l or q u a s i - j u d i c i a l 

fashion. Moore O i l v. Snakard, 150 F.Supp. 250, 260 (W.D. Okla. 

1957); 1951-52 Op. A t t ' y Gen. 75. The basic requirements o f due 

process i n such proceedings are n o t i c e and an o p p o r t u n i t y to be 

heard. Robertson v. The Mine and Smelter Supply Company, 15 N.M. 

606 (1910). Where due process requirements are not met, the 

judgment or order i s v o i d as against the persons not r e c e i v i n g 

n o t i c e o f the proceedings. I d . ; Macaron v. Associates C a p i t a l 

Services Corp., 105 N.M. 380, 733 P.2d 11 (N.M. App. 1987); Ford 

v. W i l l i t s , 688 P.2d 1230 (Kan. 1984). 

Commission Case Nos. 8014 and 8014 (reopened) were preceded 

only by n o t i c e i n the form o f p u b l i c a t i o n . Notice by p u b l i c a t i o n 

i s i n s u f f i c i e n t as a matter o f law t o deprive a person o f pro

p e r t y r i g h t s . The leading case on t h i s issue i s Mullane v. 

Central Hanover Bank & Trust Co., 339 U.S. 306 (1950). I n t h a t 

case, a New York s t a t u t e p e r m i t t e d t r u s t companies t o pool small 

t r u s t s i n t o a common fund f o r a d m i n i s t r a t i v e purposes. The 

s t a t u t e provided f o r n o t i c e by p u b l i c a t i o n t o i n t e r e s t e d bene

f i c i a r i e s o f t r u s t accounts. I n r e j e c t i n g the s u f f i c i e n c y of 

n o t i c e by p u b l i c a t i o n , the Supreme Court s t a t e d : 

An elementary and fundamental r e q u i r e 
ment of due process i n any proceeding 
which i s t o be accorded f i n a l i t y i s 
n o t i c e reasonably c a l c u l a t e d , under a l l 
the circumstances, t o apprise i n t e r e s t e d 
p a r t i e s o f the pendency o f the a c t i o n 
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and a f f o r d them an o p p o r t u n i t y t o 
present t h e i r o b j e c t i o n s . . . . 

* * * 

I t would be i d l e t o pretend t h a t p u b l i c 
a t i o n a l o n e . . . i s a r e l i a b l e means of 
acqua i n t i n g i n t e r e s t e d p a r t i e s o f the 
f a c t t h a t t h e i r r i g h t s are before the 
c o u r t s . . . . 

339 U.S. a t 314-15. The Court then held t h a t n o t i c e by pub

l i c a t i o n i s not s u f f i c i e n t t o deprive a person o f property r i g h t s 

when t h a t person's whereabouts are known or e a s i l y ascertained. 

Id., a t 315. See also Mennonite Board o f Missions v. Adams, 462 

U.S. 791 (1983) ( r e a f f i r m i n g and expanding upon the Mullane 

requirements o f due process). 

The Mullane p r i n c i p l e s have been adopted i n New Mexico. 

Eastham v. Public Employees Retirement Ass'n Bd. , 89 N.M. 403, 

553 P.2d 679 (1976). Furthermore, even before Eastham, the New 

Mexico courts recognized t h a t a d m i n i s t r a t i v e proceedings (such as 

D i v i s i o n hearings) must conform t o the requirements of due 

process. Matter o f Pr o t e s t of M i l l e r , 88 N.M. 492, 542 P.2d 1182 

(Ct. App. 1975). The requirements o f due process i n the admin

i s t r a t i v e s e t t i n g r e q u i r e , a t the minimum, a d i l i g e n t e f f o r t t o 

pe r s o n a l l y inform the person whose pro p e r t y may be taken. I d . 

As noted above i n Part IV(C) , the cases i n v o l v i n g pro

ceedings before s t a t e o i l and gas conservation commissions have 

u n i f o r m l y held t h a t p u b l i c a t i o n n o t i c e i s s u f f i c i e n t t o deprive a 

person of a pr o p e r t y r i g h t . I n Cravens v. Corporation Com

mission, 613 P.2d 442 (Okla. 1981), the a p p l i c a n t s obtained an 

order from the Commission which increased spacing from 80 acres 

t o 160 acres i n a c e r t a i n pool. Notice o f the a p p l i c a t i o n was by 
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p u b l i c a t i o n only. Cravens was unaware o f the a p p l i c a t i o n u n t i l 

a f t e r the order was issued. The Oklahoma Supreme Court reversed 

the Commission's d e c i s i o n and vacated the order as t o Cravens. 

The Court held t h a t p u b l i c a t i o n n o t i c e was i n s u f f i c i e n t , and 

st a t e d : 

Regardless o f s t a t u t o r y p r o v i s i o n s f o r 
p u b l i c a t i o n alone, a p p l i c a n t s were 
r e q u i r e d t o use due d i l i g e n c e i n n o t i f y 
i n g [Cravens] o f t h e i r a p p l i c a t i o n under 
the p r i n c i p l e s o f ... Mullane. 

613 P.2d a t 444 (emphasis added.) 

S i m i l a r l y , i n Louthan v. Amoco Production Company, 652 P. 2d 

308 (Okla. App. 1982), c e r t a i n mineral owners a p p l i e d t o the 

Oklahoma Corporation Commission t o increase w e l l spacing from 160 

acres t o 640 acres. Again, the only type of n o t i c e r e q u i r e d by 

s t a t u t e , and the only type given, was by p u b l i c a t i o n . A f t e r 

e n t r y o f the increased spacing order, Amoco f i l e d s u i t t o vacate 

the order. The t r i a l c o u r t upheld the v a l i d i t y o f the spacing 

order. The ap p e l l a t e c o u r t reversed, h o l d i n g t h a t the order was 

v o i d as t o Amoco. 

Was Amoco denied due process of law? We 
hold i t was. 

S t a t u t o r i l y authorized d e p r i v a t i o n o f 
prop e r t y s o l e l y on the basis o f p u b l i c a 
t i o n service i s c o n s t i t u t i o n a l l y d e f i 
c i e n t i n s i t u a t i o n s where, w i t h use o f 
due d i l i g e n c e , a c t u a l n o t i c e i s po s s i 
ble . Mullane v. Central Hanover Bank & 
Trust Co., 339 U.S. 306, 70 S.Ct. 652, 
94 L.Ed. 865 (1950); Cravens v. Corp
o r a t i o n Commission, Okla. 613 P.2d 442 
(1980). 

I n the s i t u a t i o n here i t was even 
more important t h a t a l l mineral i n t e r e s t 
owners i n s e c t i o n 20 be c o n s t i t u t i o n a l l y 
n o t i f i e d since a producing w e l l e x i s t e d 

-7-



on i t — a w e l l t h a t Cherokee knew or 
should have known about. I t could 
e a s i l y have discovered the names and 
addresses o f some i f not a l l owners of 
both the working as w e l l as the r o y a l t y 
i n t e r e s t s o f Lawton "A", as w e l l as 
other areas o f s e c t i o n 20. 

The 1970 spacing and d r i l l i n g order 
of the c o r p o r a t i o n commission i s , 
t h e r e f o r e , v o i d as t o Amoco. 

I d . a t 310 (emphasis added). 

I n a s i m i l a r case, the D i s t r i c t Court o f Rio A r r i b a County 

held t h a t p u b l i c a t i o n n o t i c e was i n s u f f i c i e n t , r e s u l t i n g i n the 

subject order (Order No. R-7407, i n v o l v i n g the Gavilan-Mancos O i l 

Pool) being v o i d as t o the p l a i n t i f f s . Edwards v. McHugh, e t 

a l . , Cause No. RA 85-373(C). At the D i v i s i o n ' s request, copies 

of the r e l e v a n t pleadings w i l l be provided. I t should also be 

noted t h a t the above cases were a l l decided regardless of the 

t e c h n i c a l (as opposed t o c o n s t i t u t i o n a l ) m e r i t s o f the respacing 

de c i s i o n s . 

I n the present case, Amoco knew the Ap p l i c a n t s ' whereabouts, 

since Amoco had been paying r o y a l t i e s t o them, and i t c e r t a i n l y 

knew where t o send those payments. Nonetheless, Amoco f a i l e d to 

give c o n s t i t u t i o n a l l y s u f f i c i e n t n o t i c e of a hearing which 

s i g n i f i c a n t l y and adversely a f f e c t e d the Ap p l i c a n t s ' property 

r i g h t s . —^ We have no idea why Amoco decided t o act i n t h a t 

fashion. However, the conclusion remains t h a t the D i v i s i o n 

lacked j u r i s d i c t i o n t o deprive Applicants o f t h e i r p r o perty 

1 Amoco seems t o t h i n k t h a t i t must be given personal n o t i c e 
i n spacing cases, but no one else i s e n t i t l e d t o such 
n o t i c e . 
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r i g h t s , and Order Nos. R-7588 and R-7588-A are v o i d as against 

them. 

Claims t h a t Amoco merely followed c u r r e n t D i v i s i o n s t a t u t e s 

and r u l e s i n g i v i n g only p u b l i c a t i o n n o t i c e are w i t h o u t m e r i t . 

The p e r t i n e n t s t a t u t e (N.M. St a t . Ann. § 70-2-7 (1978)) pe r m i t t e d 

n o t i c e by p u b l i c a t i o n or by personal s e r v i c e . Amoco chose t o 

forego personal service and r e l y s o l e l y on p u b l i c a t i o n n o t i c e . 

Reliance on s t a t u t o r y p r o v i s i o n s f o r p u b l i c a t i o n n o t i c e w i l l not 

v a l i d a t e n o t i c e which i s otherwise u n c o n s t i t u t i o n a l . Mullane, 

supra; Olansen v. Texaco I n c . , supra; Cravens v. Corporation 

Commission, supra. Thus some type o f a c t u a l n o t i c e i s r e q u i r e d , 

2 / 

regardless o f the terms o f the s t a t u t e or the D i v i s i o n s r u l e s . — 

E. 320 Acre Spacing i s Void Only As t o Ap p l i c a n t s . 

A p p l i c a n t s seek t o v o i d the 320 acre spacing p r o v i s i o n s of 

Order Nos. R-7588 and R-7588-A only as t o themselves. They do 

not seek t o a f f e c t other persons' r i g h t s . The case law provides 

t h a t i t i s proper t o v o i d spacing orders only as t o those persons 

who had no n o t i c e o f the re-spacing proceedings. See, e.g., 

Louthan v. Amoco Production Company, supra; Boyce v. Corporation 

Commission, supra; A p p l i c a t i o n o f Koch E x p l o r a t i o n Co., supra. 

Of course, any p a r t y who had n o t i c e and d i d not p r o t e s t i s bound 

by the spacing p r o v i s i o n s o f the subject orders. 

The p r a c t i c a l e f f e c t i s t h a t Amoco may have t o forego 

c o l l e c t i n g what i t considers t o be "overpaid" r o y a l t i e s . But 

t h a t i s only f a i r , since Amoco i s the p a r t y responsible f o r the 

2 Most courts approve o f n o t i c e by m a i l i n g . 
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d e p r i v a t i o n of Ap p l i c a n t s ' c o n s t i t u t i o n a l r i g h t s . No other p a r t y 

w i l l be a f f e c t e d . 

A p p l i c a n t s presented a case f o r non-standard 160 acre 

spacing and p r o r a t i o n u n i t s covering the u n i t s i n which t h e i r 

i n t e r e s t s are loc a t e d . However, i f the D i v i s i o n decides t h a t 320 

acre spacing i s proper, the problem a r i s e s as t o what date 320 

acre spacing should be e f f e c t i v e as t o A p p l i c a n t s . Applicants 

suggest two dates: e i t h e r the date Amoco n o t i f i e d A pplicants of 

320 acre spacing (August 1986) , or the date Applicants f i l e d 

t h e i r a p p l i c a t i o n ( A p r i l 1987) . See Boyce v. Corporation 

Commission, supra. E i t h e r date would be f a i r . 

V. CONCLUSION. 

For the foregoing reasons, A p p l i c a n t s request the D i v i s i o n 

t o enter i t s order v o i d i n g , as t o A p p l i c a n t s , the 320 acre 

spacing p r o v i s i o n s of Order Nos. R-7588 and R-7588-A. I f the 

D i v i s i o n decides t h a t 320 acre spacing i s proper, the e f f e c t i v e 

date o f spacing as against Applicants should be August 1986 or 

A p r i l 1987. 

F. E f f e c t i v e Date of Spacing 

R e s p e c t f u l l y submitted, 

HINKLE, COX, EATON, 
COFFIELD & HENSLEY 

/James Brude 
//Post O f f i c e Box 206 8 
• ' Santa Fe, New Mexico 

(505) 982-4554 
87504-2068 
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CERTIFICATE OF SERVICE 

I hereby c e r t i f y t h a t copies of the foregoing b r i e f were 

Kent J. Lund 
Amoco Production Company 
Post O f f i c e Box 800 
Denver, Colorado 80201 

W i l l i a m F. Carr, Esq. 
Campbell & Black, P.A. 
Post O f f i c e Box 2208 
Santa Fe, New Mexico 87504-2208 

W. Thomas K e l l a h i n , Esq. 
K e l l a h i n , K e l l a h i n & Aubrey 
Post O f f i c e Box 2265 
Santa Fe, New Mexico 87504-2265 

4 
mailed t h i s t f l day o f February, 1988, t o : 
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