
STATE OF NEW MEXICO 
ENERGY, MINERALS, AND NATURAL RESOURCES DEPARTMENT 

OIL CONSERVATION DIVISION 

IN THE MATTER OF THE HEARING 
CALLED BY THE OIL CONSERVATION 
DIVISION FOR THE PURPOSE OF 
CONSIDERING: 

CASE NO. 93 28 
Order No. R-3221-D 

IN THE MATTER OF THE HEARING CALLED BY THE OIL CONSERVATION 
DIVISION ON ITS OWN MOTION TO CONSIDER THE AMENDMENT OF 
DIVISION ORDER NO. R-3221, WHICH PROHIBITS DISPOSAL OF WATER 
PRODUCED IN CONJUNCTION WITH THE PRODUCTION OF OIL OR GAS ON 
THE SURFACE OF THE GROUND, OR IN ANY OTHER PLACE OR MANNER 
WHICH WILL CONSTITUTE A HAZARD TO FRESH WATER SUPPLIES IN 
THE AREA ENCOMPASSED BY LEA, EDDY, CHAVES, AND ROOSEVELT 
COUNTIES, TO ADOPT STANDARDIZED PROCEDURES FOR HEARING SUCH 
APPLICATIONS. 

ORDER OF THE DIVISION 

BY THE DIVISION: 

This cause came on f o r hearing a t 8:15 a.m. on March 
16, 1988, a t Santa Fe, New Mexico, before Examiner David R. 
Catanach. 

NOW, on t h i s 1 0 t h day of May, 1988, the D i v i s i o n 
D i r e c t o r , having considered the testimony, the record, and 
the recommendations of the Examiner, and being f u l l y advised 
i n the premises, 

FINDS THAT: 

(1) Due p u b l i c n o t i c e having been given as r e q u i r e d by 
law, the D i v i s i o n has j u r i s d i c t i o n of t h i s cause and the 
sub j e c t matter t h e r e o f . 

(2) On May 1, 1967, the D i v i s i o n entered Order No. 
R-3221, as amended, which p r o h i b i t s the d i s p o s a l of water, 
s u b j e c t t o minor exceptions, produced i n c o n j u n c t i o n w i t h 
the p r o d u c t i o n of o i l or gas on the surface of the ground, 
or i n any p i t , pond, l a k e , depression, draw, streambed, or 
arroyo, or i n any watercourse, or i n any other place or i n 
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any manner which w i l l c o n s t i t u t e a hazard t o f r e s h water 
supplies i n the area encompassed by Lea, Eddy, Chaves, and 
Roosevelt Counties, New Mexico. 

(3) The a f o r e s a i d Order No. R-3221 was issued i n order 
t o a f f o r d reasonable p r o t e c t i o n against contamination of 
f r e s h water supplies designated by the State Engineer 
through d i s p o s a l of water produced i n c o n j u n c t i o n w i t h the 
p r o d u c t i o n of o i l or gas, or both, i n u n l i n e d surface p i t s . 

(4) The State Engineer has designated, pursuant t o 
Section 70-2-12 ( 1 5 ) , NMSA, (1978), a l l underground water i n 
the State of New Mexico c o n t a i n i n g 10,000 p a r t s per m i l l i o n 
or less of d i s s o l v e d s o l i d s as f r e s h water supplies t o be 
a f f o r d e d reasonable p r o t e c t i o n against contamination; except 
t h a t s a i d d e s i g n a t i o n does not i n c l u d e any water f o r which 
th e r e i s no present or reasonably foreseeable b e n e f i c i a l use 
t h a t would be impaired by contamination. 

(5) Subsequent t o the issuance of s a i d Order No. 
R-3221, as amended, a number of exceptions t o s a i d order 
have been granted by the D i v i s i o n upon a proper showing by 
the operator t h a t d i s p o s a l of produced water on the surface 
i n s p e c i f i c areas w i l l not c o n s t i t u t e a hazard t o f r e s h 
water s u p p l i e s . 

(6) By memorandum dated October 22, 1985, the D i v i s i o n 
D i r e c t o r set f o r t h g u i d e l i n e s regarding the i n f o r m a t i o n 
which would be considered by the D i v i s i o n when e v a l u a t i n g 
whether or not an exception t o s a i d Order No. R-3221, as 
amended, should be granted. 

(7) The aforementioned memorandum was issued by the 
D i v i s i o n D i r e c t o r t o serve as a procedural g u i d e l i n e t o be 
used by operators r e q u e s t i n g an exception t o s a i d Order No. 
R-3221, as amended, and by D i v i s i o n Examiners i n reviewing 
such a p p l i c a t i o n s . 

(8) The D i v i s i o n , i n the immediate case, seeks t o 
i n c o r p o r a t e i n t o t h i s order the i n f o r m a t i o n contained i n the 
a f o r e s a i d memorandum i n order t o provide a permanent 
reference t o be used by operators and the D i v i s i o n i n the 
p r e p a r a t i o n and e v a l u a t i o n of requests f o r exceptions t o 
Order No. R-3221, as amended. 
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(9) A l l a p p l i c a t i o n s f o r exceptions t o sa i d Order No. 
R-3221, as amended, should be i n compliance w i t h the a f o r e ­
s a i d procedural g u i d e l i n e h e r e i n a f t e r r e f e r r e d t o as 
"Hearings For Exceptions To Order No. R-3221" shown on 
E x h i b i t "A" attached t o t h i s order. 

IT IS THEREFORE ORDERED THAT: 

(1) The g u i d e l i n e h e r e i n a f t e r r e f e r r e d t o as "Hearings 
For Exceptions To Order No. R-3221" shown on E x h i b i t "A" 
attached t o t h i s order i s hereby adopted as standard proce­
dure t o be u t i l i z e d by a p p l i c a n t s f o r exceptions t o Order 
No. R-3221, as amended, and by D i v i s i o n Examiners i n evalua­
t i n g such a p p l i c a t i o n s . 

(2) J u r i s d i c t i o n of t h i s cause i s r e t a i n e d f o r the 
e n t r y of such f u r t h e r orders as the D i v i s i o n may deem 
necessary. 

DONE at Santa Fe, New Mexico, on the day and year 
h e K c j f i ^ ^ ^ f ^ . designated. 

D i r e c t o r 



EXHIBIT "A" 
ORDER NO. R-3221-D 

HEARINGS FOR EXCEPTIONS TO ORDER NO. R-3 221 

Legal Considerations 

(1) The D i v i s i o n i s au t h o r i z e d by Section 70-2-12 B 
(15) of the O i l and Gas Act t o make r u l e s , r e g u l a t i o n s , and 
orders f o r the purpose of r e g u l a t i n g "the d i s p o s i t i o n of 
water produced or used i n connection w i t h the d r i l l i n g f o r 
or producing of o i l or gas, or both, and t o d i r e c t surface 
or subsurface d i s p o s a l of such water i n a manner t h a t w i l l 
a f f o r d reasonable p r o t e c t i o n against contamination of f r e s h 
water supplies designated by the State Engineer". 

(2) The State Engineer by l e t t e r dated A p r i l 13, 1967, 
and pursuant t o the above-named Section designated a l l 
underground water c o n t a i n i n g 10,000 m i l l i g r a m s per l i t e r or 
less of t o t a l d i s s o l v e d s o l i d s (TDS) as water t o be pro­
t e c t e d , "except t h a t t h i s d e s i g n a t i o n s h a l l not include any 
water f o r which there i s no present or reasonably foresee­
able (Although not f o r m a l l y d e f i n e d , the term "reasonably 
foreseeable" has been taken t o mean a time p e r i o d of not 
less than 200 years i n the f u t u r e , and i n other instances t o 
mean much longer times [thousands of y e a r s ] ) b e n e f i c i a l use 
t h a t would be impaired by contamination." 

(3) By l e t t e r dated J u l y 10, 1985, the State Engineer 
r e a f f i r m e d the d e s i g n a t i o n regarding groundwater and f u r t h e r 
designated a l l surface waters of a l l streams w i t h i n the 
s t a t e f o r p r o t e c t i o n regardless of the q u a l i t y of the water 
w i t h i n any given reach. The l e t t e r also d i r e c t e d t h a t no 
lakes or playas be contaminated although they may c o n t a i n 
g r e a t e r than 10,000 mg/l TDS unless i t can be shown t h a t 
contamination of the lake or playa w i l l not adversely a f f e c t 
groundwater h y d r o l o g i c a l l y connected t o the lake or playa. 

(4) I n Finding No. (4) of Order No. R-3221, the OCC 
determined t h a t f r e s h water supplies as designated by the 
State Engineer e x i s t i n s u b s t a n t i a l l y a l l areas where there 
i s surface p i t d i s p o s a l and i n s u b s t a n t i a l l y a l l the area 
encompassed by Lea, Eddy, Chaves, and Roosevelt Counties, 
New Mexico. 
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(5) Findings Nos. (5) and (6) of Order No. R-3221 
determined t h a t the d i s p o s a l of water produced i n con­
j u n c t i o n w i t h the p r o d u c t i o n of o i l or gas, or both, on the 
surface of the ground, or i n any p i t , pond, la k e , depres­
s i o n , draw, streambed, or arroyo, or i n any other water­
course, c o n s t i t u t e s a hazard t o e x i s t i n g f r e s h water 
s u p p l i e s , as designated by the State Engineer, i n the 
v i c i n i t y of such d i s p o s a l ; and t h a t such d i s p o s a l , or any 
other d i s p o s a l i n any other place or manner which w i l l 
c o n s t i t u t e a hazard t o any f r e s h water supplies should be 
p r o h i b i t e d i n the above l i s t e d counties so as t o a f f o r d 
reasonable p r o t e c t i o n of f r e s h water s u p p l i e s . 

(6) F i n d i n g No. (12) of Order No. R-3221 determined 
t h a t produced water surface d i s p o s a l of not more than one 
b a r r e l per day per 40-acre t r a c t served by the p i t s pre­
sented l i t t l e hazard t o f r e s h water. 

(7) Paragraph No. (3) of Order No. R-3221 p r o h i b i t e d 
the d i s p o s a l of produced water i n the manner described i n 
paragraph (5) above i n Lea, Eddy, Chaves, and Roosevelt 
Counties, New Mexico. 

(8) As an amendment t o Order No. R-3 221, Order No. 
R-3221-B excepted major p o r t i o n s of Clayton Basin and Nash 
Draw i n Lea and Eddy Counties based (1) on the existence of 
a number of la r g e surface ponds, or lakes, c o n t a i n i n g ex­
tremely h igh c o n c e n t r a t i o n s of c h l o r i d e s w i t h i n the area 
[ F i n d i n g ( 8 ) ] and (2) on the d e t e r m i n a t i o n t h a t the reason­
able p r o t e c t i o n against contamination of f r e s h water sup­
p l i e s by surface d i s p o s a l of produced water would not be 
advanced by the enforcement of Order No. R-3221 i n t h a t area 
[ F i n d i n g (11) ] . 

Exception Procedures 

An exception t o Order No. R-3221, as amended, w i l l be 
granted o n l y i f the a p p l i c a n t demonstrates t h a t p o t e n t i a l l y 
usable ground water w i l l not be a f f e c t e d . The f o l l o w i n g 
procedures should be f o l l o w e d i n the p r e p a r a t i o n of and 
review of a p p l i c a t i o n f o r exceptions. 
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(1) Based upon the Findings i n Order No. R-3221, the 
D i v i s i o n must assume groundwater t o be present at shallow 
depths throughout the area d e f i n e d i n said order unless the 
a p p l i c a n t s p e c i f i c a l l y documents otherwise. The absence of 
w e l l s does not n e c e s s a r i l y i n d i c a t e lack of groundwater, 
since w e l l s are d r i l l e d only when a water supply i s needed. 
Likewise, the lac k of a s u f f i c i e n t water supply t o provide 
f o r commercial or i n d u s t r i a l use does not mean t h a t a supply 
s u f f i c i e n t t o provide domestic or stock water does not 
e x i s t . Also, the lack of groundwater a t a s i t e does not 
mean t h a t the surface discharge could not impair other 
groundwater, since the discharged water could move downdip 
i n the subsurface so as t o commingle i n the reasonably 
foreseeable f u t u r e w i t h an uncontaminated water supply and 
impair i t s use. The a p p l i c a n t must show t h a t discharge i n 
an area c o n t a i n i n g no groundwater w i l l not cause impairment 
i n an adjacent area w i t h groundwater. 

(2) The D i v i s i o n must assume t h a t any groundwater 
present t h a t could be a f f e c t e d by surface d i s p o s a l has 
10,000 mg/l or less of t o t a l d i s s o l v e d s o l i d s unless 
otherwise documented by the a p p l i c a n t . This includes 
shallow groundwater at the s i t e , or groundwater t h a t could 
be impaired by movement of contaminated groundwater. 

(3) The D i v i s i o n must f u r t h e r assume, unless the 
a p p l i c a n t demonstrates otherwise, t h a t present or reasonably 
foreseeable b e n e f i c i a l use of water t h a t has 10,000 mg/l or 
less of t o t a l d i s s o l v e d s o l i d s would be impaired by conta­
m i n a t i o n due t o surface d i s p o s a l of produced water. An 
a p p l i c a n t has sev e r a l options t o attempt t o demonstrate lack 
of b e n e f i c i a l use: 

(a) I f water i s of very poor q u a l i t y nearing 
10,000 mg/l , the a p p l i c a n t can present cur­
r e n t water use, f u t u r e p r o j e c t e d use, a v a i l a ­
b i l i t y of a l t e r n a t i v e s u p p l i e s , e t c . , i n an 
attempt t o demonstrate t h a t there i s no rea­
sonable r e l a t i o n s h i p between the economic and 
s o c i a l costs of f a i l u r e t o grant the exception 
and b e n e f i t s t o be gained from c o n t i n u i n g t o 
p r o t e c t the water f o r domestic or a g r i c u l t u r a l 
use now or i n the f u t u r e . The water would be 
considered or judged t o be already so conta-
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minated t h a t i t would be economically or tech­
n o l o g i c a l l y i m p r a c t i c a l t o t r e a t the water f o r 
use at present or i n the reasonably foresee­
able f u t u r e using treatment methods reasonably 
employed i n p u b l i c water supply systems. 
Methods i n common use i n c l u d e a e r a t i o n , a i r 
s t r i p p i n g , carbon a d s o r p t i o n , chemical pre­
c i p i t a t i o n , c h l o r i n a t i o n , f l o t a t i o n , f l u o r i d a ­
t i o n and granular f i l t r a t i o n . Methods known 
t o be used under s p e c i a l circumstances i n c l u d e 
d e s a l i n a t i o n , i o n exchange, and ozonation. 

(b) The a p p l i c a n t can attempt t o demonstrate f o r 
water c u r r e n t l y contaminated, e i t h e r by 
n a t u r a l processes or human a c t i v i t y such t h a t 
i t cannot be b e n e f i c i a l l y used now or i n the 
f u t u r e , t h a t the f u r t h e r a d d i t i o n of types and 
volumes of contaminants w i l l not cause impair­
ment of uncontaminated waters, beyond what 
would occur through n a t u r a l movement. 

(c) The a p p l i c a n t can attempt t o demonstrate t h a t 
the groundwater present i s not of s u f f i c i e n t 
volume t o provide a r e l i a b l e water supply f o r 
b e n e f i c i a l use, i n c l u d i n g domestic or stock 
use. This could occur i f the shallow water 
was l o c a t e d i n a discontinuous s t r a t i g r a p h i c 
zone or lens of l i m i t e d a e real e x t e n t . 

The above options are o n l y examples; other a l t e r n a ­
t i v e s can be considered as long as water t h a t has f u t u r e 
b e n e f i c i a l use i s p r o t e c t e d . 


