CEIVE

mﬁ
KeLLAHIN AND KELLAHIN {-;“w 8 1993

ATTORNEYS AT LAW

EL PATIO BUILDING O‘L CONSERVATION DMS'ON
|
W. THOMAS KELLAHIN® 117 NORTH GUADALUPE TELEFHONE (SOET ST
TELEFAX (S0OS) 982-2047
“NEW MEXICO BOARD OF LEGAL SPECIALIZATION POST OFFICE BOXx 2265
AECOGNIZED SPECIALIST IN THE AREA OF
NATURAL RESOURCES-OIL AND GAS LAW SANTA FE, NEW MEXICO 87504-2265

JASON KELLAHIN (RETIRED 1991

May 18, 1993

Mr. William J. LeMay HAND DELIVERED
0il Conservation Commission

310 0ld Santa Fe Trail, Room 219
Santa Fe, New Mexico 87501

Mr. Gary Carlson HAND DELIVERED
State Land Commissioner’s Office

State Land Office Building, 1st Floor
310 014 Santa Fe Trail
Santa Fe, New Mexico 87501

Mr. William Weiss VIA TWO-DAY US MATL
New Mexico Petroleum Recovery '

Research Center, Kelly Building -
New Mexico Tech Campus
Socorro, New Mexico 87801

RE: APPLICATION FOR RE-HEARING
NMOCD Case No. 10507 DeNovo
Application of C & C Landfarm, Inc.
for a Commercial Surface Waste Disposal
Facility, Lea County, New Mexico

Gentlemen:

On behalf of Elsie Reeves and W. T. Stradley of S-W
Cattle Company, we request that the enclosed Application for
Rehearing be set for discussion at the next scheduled
Commission hearing now set for May 27, 1993. Action taken

on that date will comply with the ten-day action period set
forth in Section 70-2-25 NMSA (1978).

Very trulywyou

WTK/mg

Enclosure

cc: With Enclosure
Robert G. Stovall, Esq. (By Hand)
William F. Carr, Esq.
Elsie Reeves
W. T. Stradley

Gene Samberson, Esq.
LTR:514.647

W. Thomas Keﬁkahin

!
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ATTACHMENT
(May 20, 1992)

C & C LANDFARM INC. APPLICATION
OCD CONDITIONS OF APPROVAL

All soils received at the facility will be spread and disked within 72 hours of receipt.
Solids will be spread on the surface in six inch lifts or less.

Solids will be disked a minimum of one time every two weeks (biweekly) to enhance
biodegradation of contaminants.

No solids will be spread on previously spread solids until a laboratory measurement of
Total Petroleum Hydrocarbons (TPH) in the previous lift is less than 100 ppm and the
sum of all aromatic hydrocarbons (BTEX) is less than 50 ppm, and benzene is less than
10 ppm. Comprehensive records of the laboratory analyses and the sampling locations
will be maintained at the facility. Authorization from the OCD will be obtained prior
to application of successive lifts.

Only solids that are non-hazardous by RCRA Subtitle C or by characteristic testing will
be accepted at the facility. Solids from operations not currently exempt under RCRA
Subtitle C or mixed exempt/non-exempt solids will be tested for appropriate hazardous
constituents. Test results must be submitted to the OCD along with a request to receive
the non-exempt solids, and a written OCD approval (case specific) must be obtained prior
to disposal. Any non-oilfield wastes which are RCRA Subtitle C exempt will be
accepted on a case-by-case basis and with OCD approval.

Comprehensive records of all material disposed of at the facility will be maintained at
the facility. The records for each load will include: 1) the origin, 2) analysis for
hazardous constituents if required, 3) transporter.

OCD approval must be obtained prior to the addition of any substances to enhance
biodegradation of the soils landfarmed (ie. chemical additives, manure, nutrients, bugs,
ect.).

No free liquids or soils with free ' liquids will be accepted at the facility.

If any monitor wells are constructed in the future the drilling and completion plans will
be submitted for OCD approval prior to conducting operations.

A redbed dike will be installed on the south, west, and north edges of the property as
proposed in the C & C crrespondence dated March 2, 1992.
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PGM Lm—bspooc "DISTRICT V, THE COUNTY OF LEA" PAGE 1
DALE 7/29/94 CASE#: 05 06 CV-CV-93-0000247 TIME 10:08
TYPE: CIVIL STATUS: PENDING

REEVES, ELSIE M. VS. OIL CONSERVATION

——————————— JUDGE ——=—~—~—=—= —~PARTY #--
CURRENT: GALLINI, RALPH W.
RECU 1/20/94: FRANCOEUR, PATRICK J. 000
EXCU 2/01/94: JOHNSON, LARRY 000
------------ ATTORNEYS——————————em
PL 001: REEVES, ELSIE M. KELLAHIN,. W. THOMAS
SAMBERSON, C. GENE
PL 002: STRADLEY, TRENT KELLAHIN, W. THOMAS
SAMBERSON, C. GENE
PL 003: S-W CATTLE COMPANY KELLAHIN, W. THOMAS
SAMBERSON, C. GENE
VS . .
T
DF 004: OIL CONSERVATION COMMISSION,;\fziyivCARROLL, RAND L.
SPENCER, SCOTT D. (¢ INAC
DF 005: C & C LANDFARM INC LOVE, - ROBERT L.
CARR, WILLIAM F.
ISSUES
ISSUE 1: CV OTHER-CIVIL cv Cc1-04-10
MAJOR EVENTS
(:,41/93 PETITION CHERRI 000
6/24/93 RESPONSE CONNIE 000
6/24/93 RESPONSE : CHERRI 004
1/10/94 JUDGE RECUSED CONNIE 000
1/20/94 JUDGE ASSIGNMENT CONNIE 000
1/28/94 JUDGE EXCUSE/DISQUAL CONNIE 000
2/01/94 JUDGE ASSIGNMENT CONNIE 000
3/07/94 RESPONSE CONNIE 000
3/17/94 RESPONSE CONNIE 000
FILING PROCEEDINGS
DATE EVENT COMMENT EVENT DATE ENTRY PERSON/PARTY
6/01/93 PETITION CHERRI 000

EVENT JUDGE: FRANCOEUR, PATRICK J.
for Review of Decision of the 0il Conservation Com-
mission og New Mexico - Kellahin & Samberson

b/01/93 SUMMONS ISSUED CHERRI 000
(3) issued



FIFTH JUDICIAL DISTRICT
STATE OF NEW MEXICO FFTH JuUZiSiL DISTRICT
COUNTY OF LEA

DOCKETING ORDER T HERMANDE

dAie iy AV 1)

CLERK OF THZ DISTR.CT COURT

The Civil Docket for September, October, November, December
1994, will be called in Lea County at the Lea County Courthouse in
Lovington beginning at 9:00 A.M. on Friday, August 12, 1994. All
Civil cases at issue (all answers filed) thru August 1, 1994 will be
called before Judge Patrick J. Francoeur at 9:00 A.M. followed by
Judge R. W. Gallini and Judge Larry Johnson. (Cases will be set for
trial during the months of September through December). Entry of
appearance does not constitute an answer.

CASES WHICH HAVE BEEN CALLED AT A PRIOR DOCKET CALL SHALL NOT BE
PASSED WITHOUT (a) A SHOWING OF GOOD CAUSE, AND (b) A WRITTEN CONSENT
TO PASS, PERSONALLY SIGNED BY EACH LITIGANT AND FILED AT LEAST 5 DAYS
PRIOR TO DOCKET CALL.

All trial attorneys involved in cases on the docket shall attend

the docket call or arrange to be represented there by another

T

attorney. The trial attorney or his representative shall know the
P = Y
dates the trial attorney, client, or witnesses are unavailable; the

status of discovery and the estimated length of trial.

This requirement applies to all resident as well as out-of county
attorneys. Opposing counsel may serve as a representative.

Attorneys are requested to notify the District Court Clerk's
office at least one week prior to docket call of cases settled or
tried, and cases presently set for trial; stayed by bankruptcy; or

cases at issue omitted from your list.

2% el

JUDGE PATRI J. FRANCOEUR

T

JUDGE R. W. GALLINI

JUDGE LARRY JOHNSON
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PIFTH JUDICIAL DISTRICT

STATE OF NEW MEXICO ’_:‘F%Ltf;'Z <L CISTRICT
LU :'.--_'/ Ry M ,
COUNTY OF LEA RIS »‘;‘;-él_gv_.E;_(lco
ay .
) = .'. 0 r" " : 2 U
DOCKETING ORDER o’ C.-"T' . 22
: relar

The cCivil Docket for March, April, May, Juna, 1994, will be
called in Lea County at the Laa County Courthouse in Lovington
beginning at 9:00 A.M. on Friday, February 4, 1994. All Civil camas
at issue (all answere filed) thru December 31, 1993 will be called
before Judge Patrick J. Francoeur at 9:00 A.M. followed by Judge R. W.
Gallind and Judge Larzy Johnson. {Cases will be eet for trial during
the months of March, through June). Entry of appearance dces not
conatitute an answer.

CASES WHICH HAVE BEEN CALLED AT A PRIOR DOCKET CALL SBALL NOT BE
PASSED WITHOUT (a) A SHOWING OF GOOD CRUSE, AND (b) A WRITTEN CONSENT
TO PASS, PERSONALLY SIGNED BY EACH LITIGANT AND FILED AT LEAST 5 DAYS
PRIOR TO DOCKET CALL.

All trial attorneys involved in cases on the docket shall attend
the docket call or arrange to be represented- there by another
attorney. The trial attornay or his representative shall know the
dates the trial attorney, client, or witnesses are unavailable; the

status of discovery and the estimated length of trial.

This requirement applies to all reeident as well as out-of county
attorneys. Opposing coun~sl may serve a# a representative.

Attorneye are requested to notify the District Court Clerk's
office at least one week prior to docket call of cases settled or
tried, and cases presently saet for trial; stayed by bankruptcy; or

cases at lesue omitted from your list.

Z
2

JUDGE PATRICK J. FRANCOEUR

. L\~
JUDGE R. W. GALLINI

S /SO

JUDGE LARRY /B



FIFTH JUDICIAL DISTRICT
STATE OF NEW MEXICO
COUNTY OF LEA

ELSIE M. REEVES, W. TRENT STRADLEY
AND S-W CATTLE COMPANY,

Petitioners,
VSs.

OIL CONSERVATION COMMISSION
OF THE STATE OF NEW MEXICO AND
C & C LANDFARM INC.

Respondents.

SUMMONS

TO: Oil Conservation Commission
State Land Building
310 Old Santa Fe Trail
Santa Fe, New Mexico 87501

GREETINGS:

No. c1v 93-7 (%

You are hereby directed to serve a pleading or motion in response
to the complaint within thirty (30) days after service of this summons,

and file the same, all as provided by law.

You are notified that, unless you serve and file a responsive
pleading or motion, the Petitioners will apply to the court for the relief

demanded in the complaint.
Attorneys for the Petitioners:

W. Thomas Kellahin

KELLAHIN AND KELLAHIN

Post Office Box 2265

Santa Fe, New Mexico 87504-2265

(505) 982-4285



[ 1 (to , (parent) (guardian) of Defendant
Plaintiff ) (used when Defendant Plaintiff
is a minor or incompetent person)

[ ] (to , (name) , (title of
person authorized to receive service) (used when Defendant
Plaintiff is corporation or association subject to a suit
under a common name, a land grant board of trustees, the
State of New Mexico or any political subdivision)

Fees:
Signature of Person Making Service
Title (if any)
*Subscribed and sworn to before me this day of

, 1993.

Judge, Notary of Other Officer
Authorized to Administer Oaths
My Commission Expires:
*If service is made by the sheriff or a deputy
sheriff of a New Mexico county, the signature
of the sheriff or deputy sheriff need not be
notarized.
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FIFTH JUDICIAL DISTR
STATE OF NEW MEXIC ol e
COUNTY OF LEA YU fo# st U

ELSIE M. REEVES, W.
and S-W CATTLE CON

Petitioners,

V. No. CIV 93-247(Fr)
OIL CONSERVATION ¢

THE STATE OF NEW

C&C LANDFARM, INC

Respondents.
RESPONSE OF RESPONDENT
OIL CONSERVATION COMMISSION OF NEW MEXICO
TO PETITION FOR REVIEW

Respondent Oil Conservation Commission of New Mexico ("Commission”) by and
through its attorneys of record and in response to Petitioners’ Petition for Review of
Decision of the Oil Conservation Commission of New Mexico states:

1. The assertions in paragraphs 1 through 7 with respect to the parties and the
jurisdiction of this Court are correct, and the NMOCC admits the same.

2. The assertions contained in paragraph 8, including the points in argument
in Exhibit*1" to said Petition are incorrect and the NMOCC denies the same. The
NMOCC further states that it has denied rehearing in this matter because the order
entered was supported by substantial evidence after hearing properly conducted.

3. This case comes to this Court as an appellate review of a decision of the

NMOCC. Section 70-2-25, N.M.S.A. 1978, provides that "The commission action



complained of shall be prima facie valid and the burden shall be on the party or parties
seeking review to establish the invalidity of such action of the commission.” This appeal
is based solely upon the record made at the hearing before the NMOCC.
WHEREFORE, NMOCC prays that this Court deny the relief requested by
Petitioners and affirm the order of the Commission.
NMOCC further requests that this Court establish a procedural schedule for the
filing of the record made before the NMOCC, for the filing of briefs and responsive briefs

and for oral argument before the Court.

Respectfully Submitted,

"Carol Leach

Scott Spencer

Lyn Hebert

Special Assistant Attorneys General

2040 South Pacheco Street

Santa Fe, New Mexico 87505

(505) 827-5950

Attomeys for the New Mexico Oil
Conservation Commission




CERTIFICATE OF SERVICE

| hereby certify that a true and correct copy of the foregoing Response was served

on counsel of record by mailing the same on this ___ day of , 1993 to:
W. Thomas Kellahin, Esq. C. Gene Samberson, Esq.
Kellahin & Kellahin P.O. Drawer 1599

P.O. Box 2265 Lovington, NM 88260

Santa Fe, NM 87504-2265

William F. Carr

P.O. Box 2208

Santa Fe, NM 87504-2208

P
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FIFTH JUDICIAL DISTRICT
STATE OF NEW MEXICO
COUNTY OF LEA

ELSIE M. REEVES, W. TRENT STRADLEY
AND S-W CATTLE COMPANY,
Petitioners,

vs. No c1v 93-.}1 (F )

OIL CONSERVATION COMMISSION
OF THE STATE OF NEW MEXICO AND
C & C LANDFARM INC.

Respondents.

PETITION FOR REVIEW OF DECISION
OF THE OIL. CONSERVATION COMMISSION OF NEW MEXTCO

COMES NOW, Elsie M. Reeves, W. Trent Stradley and S-
W Cattle Company, pursuant to the provisions of Section
70-2-25, N.M.S.A. (1978), as amended, and respectfully
petitions the Court for review of the actions of the 0il
Conservation Commission of New Mexico in Case No 10507
(DeNovo) on the Commission’s docket, and its Order R-

9769-A entered therein.



Petion for Review
Reeves, Stradley and S-wW
Page 2
PARTIES:

1. Petitioners, Elsie Reeves, W. Trent Stradley and
S-W Cattle Company, (collectively the "Opponents") each
of whom is a property owner in the affected area and a
party of record in all of the proceedings before the

Commission in this matter and each is adversely affected

by the Commission Order R-9769-A entered in Case

10507 (DeNovo) .

2. The 0il Conservation Commission of the State of
New Mexico ("Commission") is a statutory body created and
existing under the provisions of the New Mexico 0il & Gas
Act, Sections 70-2-1 through 70-2-36, N.M.S.A. (1978),

laws of the State of New Mexico, as amended.

3. C & C Landfarm, Inc. ("Applicant") is a party of
record in all of the proceedings before the Commission in
this matter being the applicant before the Commission in
Case 10507 and sought approval of a surface waste
disposal facility located in the SW/4NE/4 of Section 2,
Township 20 South, Range 37 East, NMPM, Lea County, New
Mexico which is opposed by the Opponents and which was

approved by Commission Order R-9769-A.



Petion for Review
Reeves, Stradley and S-W
Page 3

JURISDICTION:

4. The Commission held a public Hearing in Case
10507 (DeNovo) on February 25, 1993 and by a 2-1 majority

entered Order R-9769-A on April 29, 1993.

5. On May 18, 1993, Petitioners filed their
Application for Rehearing, a copy of which is attached as
Exhibit "1" and incorporated herein, which was deemed
denied by the Commission when it failed to act on the
application within ten days as required by Section 70-2-

25, N.M.S.A. (1978), as amended.

6. Petitioners have exhausted their administrative
remedies before the Commission and now seek judicial
review of the Commission’s decision within the time

provided for by Section 70-2-25 N.M.S.A. (1978), as

amended.

7. The Fifth Judicial District, Lea County, New
Mexico, has jurisdiction of this case pursuant to the
provisions of Section 70-2-25 N.M.S.A. (1978), because
the property affected Commission Order R=-9769-A is

located within Lea County, New Mexico.



Petion for Review
Reeves, Stradley and S-W
Page 4

RELIEF SBOUGHT:

8. Petitioners complain of Commission Order R-9769-A
and assert that said Order is arbitrary, capricious,
unreasonable, not supported by substantial evidence and
is contrary to law as set forth in its Application for

Rehearing (Exhibit "1") and further state:

POINT I:

THE COMMISSION IGNORED THE
ULTIMATE ISSUE IN DISPUTE

POINT II:

ORDER R-9769-A WAS ADOPTED BY A
MAJORITY OF THE COMMISSION BASED
UPON AN INCORRECT UNDERSTANDING OF
"BURDEN OF PROOF"

POINT III:

THE COMMISSION VIOLATED EVIDENCE
RULE 703 WHEN IT REJECTED EXPERT
OPINIONS NOT BASED UPON PERSONAL
KNOWLEDGE OF THE EXPERT

POINT IV:

THE COMMISSION BASED ITS ORDER R-=9769-A
UPON FINDING (11) WHICH IS CONTRARY TO
THE EVIDENCE AND CONTAINS AN IRRELEVANT
FINDING



Petion for Review
Reeves, Stradley and S-W
Page 5

POINT V:

THE COMMISSION ERRONEOUSLY BASED ITS
DECISION ON A "VISUAL INSPECTION OF
THE SURFACE OF THE SITE" AND IGNORED
THE ABSENCE OF A SCIENTIFIC HYDROLOGIC STUDY

POINT VI:

THERE IS NO SUBSTANTIAL EVIDENCE TO
SUPPORT FINDING (12) CONCERNING A
NEED FOR THIS WASTE FACILITY

POINT VII:

THE ADMINISTRATIVE PROCESS OF
THIS CASE AND ORDER R-9796-A
VIOLATE PROCEDURAL DUE PROCESS

POINT VIII:

THE COMMISSION FAILED TO PROPERLY AMEND
THE OCD-EB PROPOSED CONDITIONS DATED
JANUARY 6, 1993 AND THEREFORE ORDER
R-9769~A IS ARBITRARY, CAPRICIOUS AND
NOT SUPPORTED BY SUBSTANTIAL EVIDENCE

POINT IX:

THE COMMISSION VIOLATED THE FASKEN,
THE VIKING PETROLEUM AND THE
CONTINENTAL QOIL CASES WHEN IT
FATILED TO ADDRESS AND DECIDE THE
OPPONENTS’ ISSUES AND OBJECTIONS




FIFTH JUDICIAL DISTRICT
STATE OF NEW MEXICO
COUNTY OF LEA

ELSIE M. REEVES, W. TRENT STRADLEY
AND S-W CATTLE COMPANY,
Petitioners,

vs. No c1v 93-QMT (Fr )

OIL CONSERVATION COMMISSION

OF THE STATE OF NEW MEXICO AND

C & C LANDFARM INC.
Respondents.

PETITION FOR REVIEW OF DECISYON
OF THE OIL CONSERVATION COMMISSION OF NEW MEXTCO

COMES NOW, Elsie M. Reeves, W. Trent Stradley and S-
W Cattle Company, pursuant to the provisions of Section
70-2-25, N.M.S.A. (1978), as amended, and respectfully
petitions the Court for review of the actions of the 0il
Conservation Commission of New Mexico in Case No 10507
(DeNovo) on the Commission’s docket, and its Order R-

9769-A entered therein.



Petion for Review

Reeves, Stradley and S-W
Page 2

PARTIES:

1. Petitioners, Elsie Reeves, W. Trent Stradley and
S-W Cattle Company, (collectively the "Opponents") each
of whom is a property owner in the affected area and a
party of record in all of the proceedings before the
COﬁmission in this matter and each is adversely affected

by the Commission Order R-9769-A entered in Case

10507 (DeNovo) .

2. The 0il Conservation Commission of the State of
New Mexico ("Commission") is a statutory body created and
existing under the provisions of the New Mexico 0il & Gas
Act, Sections 70-2-1 through 70-2-36, N.M.S.A. (1978),

laws of the State of New Mexico, as amended.

3. C & C Landfarm, Inc. ("Applicant") is a party of
record in all of the proceedings before the Commission in
this matter being the applicant before the Commission in
Case 10507 and sought approval of a surface waste
disposal facility located in the SW/4NE/4 of Section 2,
Township 20 South, Range 37 East, NMPM, Lea County, New
Mexico which is opposed by the Opponents and which was

approved by Commission Order R-9769-A.



Petion for Review
Reeves, Stradley and S-W
Page 3
JURISDICTION:
4. The Commission held a public Hearing in Case
10507 (DeNovo) on February 25, 1993 and by a 2-1 majority

entered Order R-9769-A on April 29, 1993.

5. On May 18, 1993, Petitioners filed their
Application for Rehearing, a copy of which is attached as
Exhibit "1" and incorporated herein, which was deemed
denied by the Commission when it failed to act on the
application within ten days as required by Section 70-2-

25, N.M.S.A. (1978), as amended.

6. Petitioners have exhausted their administrative
remedies before the Commission and now seek judicial
review of the Commission’s decision within the time

provided for by Section 70-2-25 N.M.S.A. (1978), as

amended.

7. The Fifth Judicial District, Lea County, New
Mexico, has jurisdiction of this case pursuant to the
provisions of Section 70-2-25 N.M.S.A. (1978), because
the property affected Commission Order R-9769-A is

located within Lea County, New Mexico.



Petion for Review
Reeves, Stradley and S-W
Page 4

RELIEF SOUGHT:

8. Petitioners complain of Commission Order R-9769-A
and assert that said Order is arbitrary, capricious,
unreasonable, not supported by substantial evidence and
is contrary to law as set forth in its Application for

Rehearing (Exhibit "1") and further state:

POINT 1I:

THE COMMISSION IGNORED THE
ULTIMATE ISSUE IN DISPUTE

POINT II:

ORDER R-9769~A WAS ADOPTED BY A
MAJORITY OF THE COMMISSION BASED
UPON AN INCORRECT UNDERSTANDING OF
"BURDEN OF PROOF"

POINT III:

THE COMMISSION VIOLATED EVIDENCE
RULE 703 WHEN IT REJECTED EXPERT
OPINIONS NOT BASED UPON PERSONAL
KNOWLEDGE OF THE EXPERT

POINT IV:

THE COMMISSION BASED ITS ORDER R-9769-A
UPON FINDING (11) WHICH IS CONTRARY TO
THE EVIDENCE AND CONTAINS AN IRRELEVANT
FINDING



Petion for Review
Reeves, Stradley and S-W
Page 5

POINT V:

THE COMMISSION ERRONEOUSLY BASED ITS
DECISION ON A "VISUAL INSPECTION OF

THE SURFACE OF THE SITE" AND IGNORED

THE ABSENCE OF A SCIENTIFIC HYDROLOGIC STUDY

POINT VI:

THERE IS NO SUBSTANTIAL EVIDENCE TO
SUPPORT FINDING (12) CONCERNING A
NEED FOR THIS WASTE FACILITY

POINT VII:

THE ADMINISTRATIVE PROCESS OF
THIS CASE AND ORDER R-9796-A
VIOLATE PROCEDURAL DUE PROCESS

POINT VIII:

THE COMMISSION FAILED TO PROPERLY AMEND
THE OCD-EB PROPOSED CONDITIONS DATED
JANUARY 6, 1993 AND THEREFORE ORDER
R-9769-A IS ARBITRARY, CAPRICIOUS AND
NOT SUPPORTED BY SUBSTANTIAL EVIDENCE

POINT IX:

THE COMMISSION VIOLATED THE FASKEN,
THE VIKING PETROLEUM AND THE
CONTINENTAL OII, CASES WHEN IT
FAILED TO ADDRESS AND DECIDE THE
OPPONENTS’ ISSUES AND OBJECTIONS



Petion for Review
Reeves, Stradley and S-W
Page 6

WHEREFORE, Petitioners pray that the Court review
New Mexico 0il Conservation Commission Case 10507 (DeNovo)
and Commission Order R-9769-A and hold said order
unlawful, invalid and void, and for such other and

further relief as may be proper in the premises.

(Bﬁ};i ubmitted,
I
IN

W. THOMAS KEL N, Esq.
KELLAHIN & KEL

P. O. Box 2265

Santa Fe, New Mexico 87504
(505) 982-4285

O

C. GENE SAMBERSON, Esq.

P. O. Drawer 1599
Lovington, New Mexico 88260
(505) 396-5303

ATTORNEYS FOR

ELSIE M. REEVES,

W. TRENT STRADLEY AND

S-W CATTLE COMPANY

PFR526.647
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OlL CONSERVATION DIVISION

STATE OF NEW MEXICO
ENERGY, MINERALS AND NATURAL RESOURCES DEPARTMENT
OIL CONSERVATION COMMISSION

IN THE MATTER OF THE HEARING
CALLED BY THE OIL CONSERVATION
COMMISSION FOR THE PURPOSE OF
CONSIDERING:

CASE NO. 10507 (DeNovo)
ORDER NO. R-9769-A

APPLICATION OF C & C LANDFARM INC.
FOR A COMMERCIAL SURFACE WASTE
DISPOSAL FACILITY, LEA COUNTY,

NEW MEXICO

APPLICATION FOR REHEARING
BY
ELSIE REEVES AND W. TRENT STRADLEY

This Application for Re-Hearing is submitted by W.
Thomas Kellahin, Esqg. and C. Gene Samberson, Esg. on
behalf of W. T. (Trent) Stradley and S-W Cattle Co. and
by W. Thomas Kellahin on behalf of Elsie M. Reeves

(hereinafter collectively the Opponents").

In accordance with the provisions of Section 70-2-
25 NMSA (1978), the Opponents request the New Mexico

0il Conservation Commission grant this Application for



STATE OF NEW MEXICO
ENERGY, MINERALS AND NATURAL RESOURCES DEPARTMENT
OIL CONSERVATION COMMISSION

IN THE MATTER OF THE HEARING
CALLED BY THE OIL CONSERVATION
COMMISSION FOR THE PURPOSE OF
CONSIDERING:

Case No. 10507 (De Novn
Order No. R-9769.A

APPLICATION OF C & C LANDFARM, INC.
FOR A COMMERCIAL SURFACE WASTE
DISPOSAL FACILITY, LEA COUNTY,

NEW MEXICO.

ORDER OF THE COMMISSION

BY THE COMMISSION:

This cause came on for hearing at 9:00 a.m. on February 25, 1993, at Santa Fe, New
Mexico, berore the Oil Conservation Commission of the State of New Mexico, hereinafiar
referrad to as the "Commission.”

NOW. onthis  29tx  davof April, 1993, tne Commission, a quorum being present.
having considered the testimony presented and the exhibits received at said hearing, and
being fully advised in the premises,

FINDS THAT:

~ (1) Due public notice having been given as required by law, the Commission has
jurisdiction of this cause and the subject matter thereof.

(2) Sections 70-2-12.B(21) and (22) N.M.S.A. (1978) Compilation, also known as the
New Mexico Oil and Gas Act, authorizes the New Mexico Oil Conservation Commission
("Commission") to regulate the disposition of non-domestic wastes resulting from various oil
and gas activities and operations and to protect public health and the environment.

(3) The applicant, C & C Landfarm, Inc. (C & C) filed an application, pursuant 10
General Rule 711 with the Division on October 8, 1991 seeking authorization to construct
and operate a commercial landfarm facility for the remediation of non-hazardous and
exempt hydrocarbon contaminated soils. C & C proposes to utilize biodegradation process
on a site located in the SW/4 NE/4 (Unit G) of Section 2, Township 20 South, Range 37

EXAIBIT A TO APPLICATICN
FCR REEEARING



Application for Re-Hearing

Case No. 10507 (DeNovo)

Page 2

ReHearing in Case 10507 (DeNovo) to correct erronecus
findings and conclusions set forth in Order R-9769-A,
attached as Exhibit "A" and to substitute Opponents'

proposed Commission Order attached as Exhibit "B"

hereto, and IN SUPPORT THEREOF OPPONENTS STATE:

INTRODUCTION

On April 27, 1993, the New Mexico 0il Conservation
Commission met at a public meeting to enter its
decision in this case. During that public
deliberation, Commissioner Carlson, the only attorney
on the Commission, correctly applied his legal training
and concluded that C & CKLandfarm Inc. ("Applicant")

had failed to meet its "burden of proof."

Commissioner Weiss concluded that the Opponents
had failed to meet their "burden of proof" because the
Opponents' hydrologist had not visited the site and had
not presented any site specific scientific data proving

the probable contamination of ground water.



Application for Re-Hearing
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Commission LeMay made no public comments but voted

with Commissioner Weiss to approve the Applicant's

request.

GROUNDS FOR REHEARING

POINT I: — THE COMMISSION IGNORED THE ULTIMATE
ISSUE IN DISPUTE

This is a simple case. The ultimate factual issue
is whether this surface waste facility creates a risk
of contamination to the fresh water aquifer from which
Trent Stradley's well has produced continuously in
excess of forty-five (45) years and is the only fresh
water supply for cattle in some nine sections and is

referred to herein as the "Stradley Aquifer."

To answer that issue, it is essential for the
Commission to have proper scientific evidence about the
Stradley Aquifer including its size, shape and recharge
mechanics. The Applicant's failure to submit that

evidence is fatal to its case and is what Commissioner
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Carlson meant when he said the Applicant had failed to

meet its "Burden of Proof."

The fact that the Applicant did not find the
Stradley Aquifer with some five shallow monitor wells
drilled on the proposed facility does not substitute
for a proper hydrologic study to determine the risk to
the Stradley Aquifer. Contaminates can be introduced
on the surface and with the introduction of rain will
percolate into the ground both vertically and

horizontally and migrate into the Stradley Aquifer.

Nobody knows how the Stradley Aquifer is recharged
and from what source. Nobody knows the size and shape
of the Stradley Aquifer. The Commission ignored that
absence of evidence and in doing so, failed to decide

the ultimate issue in this case.
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POINT II: ORDER R-9769-A WAS ADOPTED BY A
MAJORITY OF THE COMMISSION BASED
UPON AN INCORRECT UNDERSTANDING OF
"BURDEN OF PROQF"

The Commission improperly placed the "Burden of
Proof" on the Opponents to demonstrate that the waste
facility would harm the fresh water aquifer. During
public deliberations Commissioner Weiss commented that
he had specifically edited Finding (13) of Order R-
9769-A to place emphasis upon the Opponent's
hydrologist's failure to visit the site and take

samples and conduct tests.

The Commission missed the purpose of Mr. Kelly's
testimony. As the only gqualified hydrologic expert
preéented to the Commission on this matter, Mr. Kelly's
testimony was to show the Commission what should be
required of the Applicant (not the Opponents) before a
proper decision could be made about this waste

facility.
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It is not the Opponents' burden to prove that this
surface waste facility will contaminate the Stradley
Aquifer. To the contrary, it is the Applicant's Burden

of Proof to persuade the Commission that it will not.

The following is presented to guide the Commission
in understanding the legal concept of "Burden of
Proof."” The term "proof" is the end result of
conviction or persuasion produced by the evidence. The
term encompasses two separate burdens of proof: one is
the burden of producing -evidence and the second is the
burden of persuading the trier of fact that the alleged

fact is true.

In this case, the alleged fact is that the
approval of this facility will not pose a risk to
ground water, human health and the environment. The
Applicant always retains the ultimate burden of
producing evidence AND the burden of persuasion that

the facility would not pose a risk to the Stradley
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Aquifer. The Applicant's failure to provide evidence
of the size, shape and hydrology of the Stradley
Aquifer from which the Stradley windmill produces fresh

water is a failure of the Applicant to meet its "Burden

of Proof."

All that the Opponents needed to do, they. did by
introducing evidence of the location of the fresh water
sources in the Stradley Aquifer in close proximity to
the waste facility. It then was the Applicant's Burden
of Proof to produce the hydrologic study of the
Stradley Aquifer which must provide convincing evidence
that no risk was being imposed upon the Stradley

Aquifer by this waste facility.

While the Applicant introduced evidence of five
monitor wells having failed to encounter the Stradley
Aquifer, the Applicant failed to provide evidence as to
any of the following:
composition samples and tests
soil samples and tests

compaction tests
permeability tests

—~ e~~~

B w N
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) Cation Exchange capacity tests

) liquid and plastic tests of the redbeds
) any soil properties tests and data

) any hydrology studies

) any groundwater studies

0) any percolation tests or data

1) any ground water migration tests/data

2) any contaminant mobility tests/data

It is improper to put the Applicant's failure of

proof on the Opponents.

POINT III: THE COMMISSION VIOLATED EVIDENCE
RULE 703 WHEN IT REJECTED EXPERT
OPINIONS NOT BASED UPON PERSONAL
KNOWLEDGE OF THE EXPERT

The Commission accepted the opinions of the
Division's Environmental Bureau ("NMOCD-EB") even
though its witness was not a hydrologist because she
had made a personal visual inspection of the site. The
Commission rejected the expert opinions of Mr. Kelly,
the Opponent's qualified hydrologist, because he had
not made a recent personal visual inspection of the

site. The Commission ignored the fact that Mr. Kelly
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had been present for and reviewed all of the
transcripts and exhibits of the Division Examiner
hearing of this case including the various
topographical maps and testimony of others concerning

the appearance of the facility and the site.

New Mexico Rule of Evidence 703 provides:

The facts or data in the particular case upon
which an expert bases an opinion or inference may
be those perceived by or made known to him at or
before the hearing. If of a type reasonably
relied upon by experts in the particular field din
forming opinions or inferences upon the subject,
the facts or data need not be admissible in
evidence.

Apparently, the Commission failed to remember the
testimony of Mr. Stradley who had repeatedly been over
every part in this "White Breaks" area for decades.
Mr. Stradley testified that the surface waste facility
was located on the northeast edge of a natural
topographical depression with his fresh water windmill
located in the bottom of that depression and in excess

of 30 feet lower than the surface waste facility. As

an expert witness, Mr. Kelly does not have to
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personally visit the site. He is entitled to rely upon

the observations of Mr. Stradley and others and did so

to support his expert opinions.

Mr. Kelly concluded that the likely direction of
contaminant movement from the waste facility will be
down gradient along the redbed surface. But there have
been no hydrologic studies of the area to determine
gradients and therefore no way to know the length of
time and distance of travel of the contaminants. There
has been no scientific study of the redbeds and the
movement cannot be predicted. His point was that the
Commission canncot approve this facility until that

determination is made.

While a visual inspection of the surface of the
facility is hardly scientific and does not allow the
observer to divine the subsurface conditions in the
area, the only inference for the Commission to have
drawn from site inspection was that the surface
topography would increase the risk of contamination to

the Stradley Aquifer.
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As an apparent excuse for disregarding the lack of
technical data by the Applicant, the Commission decided
this case based upon what witness had made a personal
visual inspection of the site and thereby rejected the
expert opinions of the Opponent's witness because he
had not made a personal inspection of the site.
Although the Commission enjoys the ability to relax the
rules of evidence they should not decide cases based

upon an erroneous application of those rules.

POINT 1IV: THE COMMISSION BASED ITS ORDER R-9769-A
UPON FINDING (11) WHICH IS CONTRARY TO
THE EVIDENCE AND CONTAINS AN IRRELEVANT
FINDING.

Finding (11)(a):
"There is no fresh water under the disposal
site because there is no Ogalalla aquifer

present.”

At the hearing the Commission raised the

irrelevant issue of the location of the Ogalalla
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aquifer and then used that irrelevant fact as a basis
for approval of the Application. See Finding (11)(a).
The aquifer at risk and for which the Commission failed
to address any findings was the Stradley Aquifer in the
shallow alluvium down slope from the proposed waste
facility. The issue 1s where are the vertical and
horizontal limits of that aquifer and its recharge
system.

It is of no consequence whether the Ogalalla
aquifer is present under the waste facility. However,
if the Commission wants to decide this case based upon
the presence or absence of the Ogalalla aquifer under
the facility, it has made a fundamental error in
finding the Ogalalla aquifer absent. In fact, the
Ogalalla aquifer IS PRESENT UNDER this surface waste
facility. See Exhibit "C" attached hereto and

incorporated by reference.

To decide this case based upon location of an
aquifer not at issue in this case is to wrongly decide

this case.
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Finding (11)(b):

“The berm to be constructed and maintained
and operational requirements will be adequate
to prevent precipitation run-off and run-on

for the treatment portion of the facility”

This finding makes no grammatical sense. But more
importantl&, this finding is contrary to the evidence.
There are no scientific data introduced on soils tests
and therefore no compaction data, no composition data,
and permeability data from which to determine the
construction and maintenance standards for the berm.
Further the order does not detail the constructions,

maintenance or operations requirements for the berm.

This finding is simply an assumption without
proper basis and cannot be supported by the record in

this case.
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POINT V: THE COMMISSION ERRONEOUSLY BASED ITS
DECISION ON A "VISUAL INSPECTION OF THE
SURFACE OF THE SITE" AND IGNORED THE
ABSENCE OF A SCIENTIFIC HYDROLOGIC
STUDY

The Commission erroneously based its decision on a
visual inspection of the surface of the facilify by a
non-hydrologist staff member of the 0il Conservation
Division's Environmental Bureau ("OCD-EB"). See
Finding (14). The Commission also in error found it
significant that the Opponents' hydrologist had not
made a personal inspection of the surface of the

facility.

The Commission ignored the testimony of Mr.
Stradley about the slope of the topography and the fact
the facility was some 35 feet higher in elevation to
his down slop fresh water well. The Commission ignored
the testimony of Opponent Reeves who had located and

identified some forty-six (46) water wells in the area.
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The Commission failed to explain how that surface
inspection could substitute for a scientific hydrologic
study of the potential contamination of Mr. Stradley's

fresh water well.

POINT VI: THE IS NO SUBSTANTIAL EVIDENCE TO
SUPPORT FINDING (12) CONCERNING A
NEED FOR THIS WASTE FACILITY
Finding (12) states:
"There is a need for landfarms to
remediate oil contaminated soils in
the oil fields of Southeast New Mexico."
Contrary to this finding, the unccntested evidence
was that the location of the facility was arbitrary;
that the applicant had not conducted any economic
analysis to justify this facility or establish its
need; that there was nothing introduced about the
capacity of existing OCD approved waste facilities or
their location or inability to meet the "needs" of the
industry:; there was no testimony from any operator of
0il & gas wells in this area supporting this

application.
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The Commission made an error. The need for this
facility at this site was NOT established by

substantial evidence.

POINT VII: THE ADMINISTRATIVE PROCESS OF
THIS CASE AND ORDER R-9796-A
VIOLATE PROCEDURAL DUE PROCESS
On October 8, 1991, the Applicant, C&C Landfarm,
Inc. filed its application with the Division seeking
authority to construct and operate a commercial
"landfarm" facility ONLY for the remediation of soils
contaminated with hydrocarbon substances with are
exempt from the Federal Resources Conservation and
Recovery Act (RCRA) on a 40-acre site owned by Jimmie
T; Cooper. On November 27, 1991, notice concerning the
original Application was published in The Lovington
Daily Leader, a newspaper of general circulation in Lea
County, New Mexico. No published notification was made

0of any of the amendments to the application.
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The Commission granted the Applicant more than
Applicant sought. While the Applicant only sought to
construct and operate a commercial "landfarm" facility
specifically limited to the remediation of non-
hazardous hydrocarbon contaminated soils, the OCD
Conditions appended to the Order R-9769-A as Exhibit
"A" also authorize other contaminates to be received

into the facility.

Specifically, OCD Conditions #1 and #10 set up a
process for the Applicant to expand its waste facility
to accept other contaminates and to dc so without

public notice or public hearing.

Since April, 1992, the Opponents have complained
about receiving inadequate notice of about this
Application, including the NMOCD-EB approving this
facility and the various amendments to that Application
without notice to Opponents. The public notice in this
case is flawed and continues to violate due process.
The Commission has perpetuated that violation of

procedural due process by approving an order which
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allows amendments to take place without public notice

or hearing.

POINT VIII: THE COMMISSION FAILED TO PROPERLY AMEND
THE OCD-EB PROPOSED CONDITIONS DATED
JANUARY 6, 1993 AND THEREFORE ORDER
R-9769-A IS ARBITRARY, CAPRICIOUS AND
NOT SUPPORTED BY SUBSTANTIAL EVIDENCE

Should the Commission disagree with the other
Points raised by the Opponents in this Application for
Rehearing, Order R—9769-A is still legally deficient
because certain conditions adopted by the Commission
are directly contrary to the uncontested evidence in

this case:

(1) Condition (2):

"No disposal or remediation of contaminated soils
will occur within one hundred (100) feet of your

property boundary."
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The 100 foot horizontal setback ("buffer") was
recommended by Kathy Brown of the OCD-EB. On cross

examination, she admitted that there is no scientific

basis for the distance being 100 feet.

A Buffer Zone is essential but the proper distance
must be based upon some site specific scientific
reasons to determine that distance is adequate. The
Commission has adopted an arbitrary distance for the

Buffer Zone without any scientific basis.

(2) Treatment Zone Monitoring:

The Commission has made a mistake when it
adopted the OCD-EB proposed conditions concerning the
Treatment Zone and its Monitoring. The OCD-EB
speculates that the first three feet of native soils
will be an adequate "Treatment Zone" and with

monitoring will protect ground water.
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Again, Kathy Brown, testifying in support of the
adoptions of the OCD-EB conditions was not a qualified
expert hydrologist and did not undertake an adequate

scientific study to justify its Treatment Zone

Monitoring.

The proposed monitoring of the Treatment Zone has
no scientific basis for determining its reliability.
There is no data from which to determine that the
location of the cells in which the contaminated soils
will be placed have been located an adequate distance
from either the excavated pits or from the boundary of
the adjoining Stradley property. Nobody knows how
frequently to sample and how many samples per acre to
take in order to detect contamination in the Treatment
Zone. The OCD-EB Revised Recommendations are
inadequate to detect any leaching process of movement
of contaminants that could cause the pollution of

nearby fresh water supplies.
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In summary, while the OCD-EB recommendations are
well intended, they are inadequate to provide

reasonable protection of the wvaluable groundwater

present in the immediate adjacent tracts.

POINT IX: THE COMMISSION VIOLATED THE FASKEN,
THE VIKING PETROLEUM AND THE CONTINENTAL
OIL CASES WHEN ITS FAILED TO ADDRESS AND
DECIDE THE OPPONENTS' ISSUES AND
OBJECTIONS

The Commission is required to make findings of
ultimate facts which are material to the issues and to
make sufficient findings to disclose the reasoning of
the Commission in reaching its ultimate findings with
substantial support in the record for such findings.

Fasken v. 0il Conservation Commission, 87 N.M. 282, 532

P.2d 588 (1975). Continental 0il Company v. 0il

Conservation Commission, 70 N.M. 310, 373 P.2d 8Q9

(1962).

Likewise, in Viking Petroleum v. 0il Conservation

Commission, 100 N.M. 451, 453, 672 P.2d 280 (1983), the
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New Mexico Supreme Court reiterated its opinions in

Continental 0il and Fasken, that administrative

findings by the Commission should be sufficiently
extensive to show the basis of the order and that
findings must disclose the reasoning of the Commission

in reaching its conclusions.

It is not enough in this case for the Commission
to simply adopted the OCD~EB revised Conditions of
Approval and to then append those conditions to Order
R-9769-A as Exhibit "A." The Commission needs to
articulate its decision on each of the conditions which

were opposed by the Opponents.

The Commission failed to explain why it found it
important to summarize the disputed Applicant's
evidence but omitted a summary of the Opponent's

evidence.

A rehearing is required, if for no other reason

than for the Commission to adopt an adequate order
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which complies with state law. An adequate order would
specifically address the issues described in the

Opponents' Pre-Hearing Statement and which are

summarized as follows:

Opponent Stradley stated he has fresh water in the
immediate vicinity of the subject project which he
currently Qses and which is at risk of contamination if
this project is approved as outlined by the "OCD
Conditions of Approval"” notice dated May 20, 1992 or as
outlined in "OCD Recommendations" dated January 6,

1993.

Opponent Reeves, after extensive personal search
of the State Engineer's records concerning fresh water
wells in the area introduced evidence of the presence
of some forty-six (46) water wells in the area. The

Commission, with no explanation, ignored that evidence.

The Applicant had some 240 contiguous acres from
which to select a possible site for the facility. The

Commission could have and should have required that
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this facility be located farther north within the same
tract of land controlled by the Applicant. Instead the
Commission chose to avoid this solution and approved a
facility on the southern end of the Applicant's tract
adjacent to Mr. Stradley’'s tract. That puts the risk
of contamination directly upon Mr. Stradley and not

upon the Applicant.

The procedure applied by the Division in
processing this case violated procedural due process.

This was a make it up as you go process.

The NMOCD "Conditions of Approval" notice dated
May 20, 1992 and "OCD Recommendations" dated January 6,
1993 contain substantial errors and fail to protect

ground water, human health and the environment.

The subject facility is being designed by the 0OCD
and not the Applicant and is being permitted without
any science or experience to know that it will work and
prior to the OCD adopting guidelines for such a

facility.
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The Opponents presented evidence that the granting
of the application by the Commission failed to protect
human health and the environment and constitutes a risk
of contamination of ground water, including the

following:

(a) The Applicant's proposed plan will place at
risk shallow water wells located down-dip from the
proposed landfarm which will be subject to

contamination from seepage of leachate contaminants.

(b) The Applicant's plans to prevent migration of
contaminants down gradient along the redbed surface is
inadequate.

(c) The proposed monitor wells are improperly
located and will not afford adequate assurance of
detection of contaminants.

(d) The proposed dike identified in OCD Condition
(10) in said Order is insufficient and conditions on
compaction and verification are inadequate to stop the

mobility of the leachate contaminants.
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(e) The composition of the berm is not
environmentally safe.
(f) Additional soil tests should be performed on
the redbed so0il including:
(1) Falling head permeability tests,
(2) Soil property tests,
(3) Cation Exchange Capacity tests,
(g) Applicant needs to perform liquid and plastic
tests on the redbeds.
(h) The Applicant’'s proposed barrier is
inadequate for its proposed landfarm.
(i) Applicant's geoclogy is inadequate and fails

to include an east-west cross section.

The OCD-Environmental Bureau's (OCD-EB) January 6,
1993 Recommendations assume that the contaminated soils
will be kept from any shallow fresh water because of
about 10 feet of native soil being used as a "treatment

zone."
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There is no characterization of the "redbeds." 1In
this area there are the Triassic deposits, probably the
Chinle shale, and referred to as the "redbeds." The
integrity of this landfarm system is dependent upon the
impermeability of the redbeds, but the Applicant has
presented no data about the physical characteristics of
these deposits, such as cation exchange rates, in-situ
permeability, remolded pefmeability at specified
compaction ratios, swelling characteristics, etc. All
of these are critical factors that ensure that there
would be no migration of leachate along the top of or

through the redbeds.

There are inadequate horizontal and vertical
buffer zones surrounding this proposed facility. The
configuration of the upper surface of the redbeds in

the 40-acre tract has not been defined.

Commission Order R-9769-A is fatally flawed and
should be withdrawn and a Rehearing granted to address
all of the issues set forth in this Application for

Rehearing.



Application for Re-Hearing
Case No. 10507 (DeNowvo)
Page 28

CONCLUSION

The Commission should withdraw Order R-9769-a
and substitute Order R-9697-B which is attached hereto
as Exhibit A and incorporated herein by reference. 1In
order to preserve Opponents' right to further appeals
of this matter, all of the issues set forth in our
proposed Order R-9697-B are made a part of this

Application for Rehearing.

Respectfully submitted,

KELL AND KELLAHIN,

W. Thomas Ke in, Esq.
P.O. Box 2265
Santa Fe, N Mexico 87504

(505) 982-4285

C. Gene Samberson, Esqg.

P. O. Drawer 1599
Lovington, New Mexico 88260
(505) 396-5303

ATTORNEYS FOR OPPOSITION-
W.T. STRADLEY (S-W CATTLE CO.)
AND ELSIE M. REEVES
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East, NMPM, Lea County, New Mexico, which is located approximatelv two Tules scutneast
of Monument, New Mexico. The term ‘non-hazardous and exempt' is s»Ton~mous is
defined in the Resource Conservation and Recovery Act (RCRA) Subutie C Reguators.

(4) This application was reviewed by the Environmentai Bureau of :ne O
Conservation Division and determined to be approvable.

(5) A Division Examiner hearing was scheduled to provide to interesied parues an
opportunity to present technical evidence why this application shouid not be approved
pursuant to the applicable rules of the Division.

(6) Within the time frame authorized by Division rule, certain par:ies of interest
filed written objections to the proposed facility including Elsie M. Reeves and W. T.
Stradley, President of S-W Cattle Company.

(7) An Examiner hearing was held on September 1, 1992 at which time Elsie M.
Reeves and W. T. Stradley presented evidence in opposition to this application.

(8) On November 16, 1992 the Division entered Order No. R-9769 approving this
application and thereatter Elsie M. Reeves, S-W Cattle Company and W. T. Stradley timely
filed for a hearing De Novo.

(9) Properly managed landfarming is an exc=ilent method to manage contam:inated
soil. because those soils are remediated to a userul condition and contaminants can be
contained and any movement observed and stoppec before they cause any harm.

(10) The proposed landfarm is to be located on a forty-acre tract of land, as
described in Finding Paragraph No. (3) which is bordered on the east by Lea County Road
No. 38. Oil field contaminated soils will be trucked to the site and deposited within cells
in six inch lifts; these soils will be tilled or plowed to ensure proper aeration and
bioremediation to proper government standards. Prior to any soil being deposited in a cell,
the soil in the cell or "treatment zone" will be sampled and tested. Six months after the first
oil field contaminated soil is deposited in the cell and quarterly thereafter the treatment
zone will be tested again to assure that no contamination is occurring.

(11) Applicant presented factual evidence that supports the following conclusions:

(a)  There is no fresh water under the disposal site because there is no
Ogalalla aquifer present.

(b)  The berm to be constructed and maintained and operational
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requirements will be adequate to prevent prec:ipiiation mun-21 ing mun-
on for the treatment portion of the facility.

(¢)  Quarterly testing within the treatmnent zone will determune .Iner2 nas
been downward migration of contaminants.

(d)  The process of bio-remediation to be emploved at the propoesed
landfarm is a proven. cost effective technology for treatmean: ot 0.l
contaminated soils.

(12) There is a need for landfarms to remediate oil contaminated soiis in :=e oil
fields of Southeast New Mexico.

(13) Elsie M. Reeves and W. T. Stradley, property owners in the area. appeared in
opposition to the application and expressed concern that the proposed facility could
contaminate fresh water. They called a hydrologist who testified that additional
requirements might be necessary to assure there was no contamination of fresh water
supplies but admitted that such requirements would need to be developed based on
inspection of the facility and sampling and testing of the water and soil in the area. He
stated he had not been to the site and had taken no samples nor conducted any tests at the
proposed facility. His expert opinion was based upon general hydrologic information from
the literature and not upon specific knowledge at '=e site and the type of operation and
therefore was not usefu! in this case.

(14) The Division's Environmental Bureau has reviewed the proposed facility,
inspected the site and made specific permit recommendations for this facility which it
requests be incorporated into and made part of a Commission Order approving this
application. These "Conditions of Approval” should be adopted to assure safe operations
and to provide for a monitoring system to detect any leaching or movement of contaminants
that could cause the pollution of nearby underground fresh water supplies.

(18) If contaminant migration occurs, the Division should immediately order the
operator to stop taking additional contaminated soils and implement steps to remediate the
contaminated zone and provide a procedure to prevent future contamination migration.

(16) Approval of this application and operation of the proposed landfarm in
accordance with the Environmental Bureau's proposed "Conditions of Approval" will not
impair fresh water supplies in the area, will have no adverse effect on human health nor on
the environment, will not cause waste and should be approved.
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[T IS THEREFORE ORDERED THAT:

(1) The applicant, C & C Landfarm, Inc. is hereby authonzed o cons:r.ot anc
operate a commercial "landfarm” facility for the remediation of non-hazardous hvcrocarion
SW/4 NE/4 (Unit G) of Section 2, Township 20 South, Range 37 Eas:. NMPM. Lea
County, New Mexico.

PROVIDED HOWEVER THAT: the proposed facility shail be construcred and
operated in accordance with the permit conditions attached hereto as Exhibit "A" winich are
incorporated herein and made a part of this order, and in accordance with such additional
conditions and requirements as may be directed by the Division Director, and shall be
operated and maintained in such a manner as to preclude spills, fires, limit emissions and
protect persons, livestock and the environment.

PROVIDED FURTHER THAT. prior to initiating operations, the facility shall be
inspected by a representative of the Hobbs District Office of the Oil Conservation Division
in order to determine the adequacy of fences, gates and cattle guards necessary to preclude
livestock and unauthorized persons from entering and/or utilizing said facility, and also to
determine the adequacy of berms to assure safe facility operations.

(2) Prior to commencing operations on said facility, the applicant shall submit. to
the Santa Fe Office of the Division. a surety or cash bond pursuant to General Rule 711,
in the amount ot 325,000 in a form approved by the Division.

(3) The Director of the Division shall be authorized to administrativelv grant

approval for the expansion or modification of the proposed disposal facility after notice to
interested parties.

(4) Authority for operation of the la::dfarm shall be transferrable only upon written
application and approval by the Division Director.

(3) Authority for operation of the landfarm facility shall be suspended or rescinded
whenever such suspension or rescission appears necessary to protect human health or
property, to protect fresh water supplies from contamination, to prevent waste, or for non-
compliance with the terms and conditions of this orcer or Division Rules and Regulations.

(6) The permit granted by this order shall become effective only upon acceptance
by the applicant of the "Conditions of Approval” attached hereto as Exhibit A.

(7) The Division shall have the authority to administratively change any condition
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of this permit to protect fresh water, human health and the environment. Acoocan:
request a hearing upon any change which materially affects the operation ot e i~

(8) Jurisdiction of this cause is retained for the eatry of such further orders as tne

Commission may deem necessary.

DONE at Santa Fe, New Mexico, on the day and year hereinabove designazec.

SEAL

dr/

STATE OF NEW MEXICO
OIL CONSERVATION COMMISSION

73l PP i

WILLIAM W. WEISS, Member

WILLIAM J. LEM&AY, Chairman

[ Dissent
-’ -~
//ﬂ/w -

GARY CARLSON, Member

Sy
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Exhibit "A"
Case No. 10507 De Navo
Order No. R-9769-A

C & C LANDFARM, INC. APPLICATION
OCD CONDITIONS OF APPROVAL

NDFARM QPERA

Remediation of contaminated soils will occur only on the native ground surface. The
caliche pit present on the facility will not be used for the disposal. siworage or
remediation of any materials without the case-by-case approvai ot (ne OCD

No disposal or remediation of contaminated soils will occur within one hundred 1 100)
feet of your property boundary.

Disposal will only occur when an attendant is on duty. The facility will be secured
when attendant is not present. '

The facility will be fenced and have a sign at the entrance. The sign will be legible
from at least fifty (50) feet and contain the following information: 1) name of the
facility, b) location by section, township and range, and ¢) emergency phone number.

An adequate berm will be constructed and maintained to prevent run-off and run-on
for that portion of the facility containing ccrtaminated soils.

All contaminated soils received at the facii.zy will be spread and disked within 72
hours of receipt.

Soils will be spread on the surface in six inch lifts or less.

Soils will be disked a minimum of one time every two weeks (biweekly) to enhance
biodegradation of contaminants.

Successive lifts of contaminated soils will not be spread until a laboratory
measurement of Total Petroleum Hydrocarbons (TPH) in the previous lift is less
than 100 parts per million (ppm), and the sum of all aromatic hydrocarbons (BTEX)
is less than 50 ppm, and the benzene is less than 10 ppm. Comprehensive records
of the laboratory analyses and the sampling locations will be maintained at the
facility. Authorization from the OCD will be obtained prior to application of
successive lifts.

Only oilfield wastes which are exempt from RCRA Subtitle C regulations or non-
hazardous by characteristic testing will be accepted at the facility. Solids from
operations not currently exempt under RCRA Subtitle C or mixed exempt/non-
exempt solids will be tested for appropriate hazardous constituents. Test results must
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12.

13.

14.

1S.

be submitted to the OCD along with a request to receive the non-exempt solids, ang
a written OCD approval (case specific) must be obtained prior to disposal. Any nop.
oilfield wastes which are RCRA Subtitle C exempt or are non-hazardous by
characteristic testing will only be accepted on a case-by-case basis and with pnor
OCD approval. Comprehensive records of all laboratory analvses and sample
locations will be maintained by the operator.

Moisture will be added as necessary to enhance bio-remediation and to control
blowing dust. There will be no ponding, pooling or run-off of water allowed. Any
ponding of precipitation will be removed within seventy-two (72) hours of discovery.

Enhanced bio-remediation through the application of microbes (bugs) and, or
fertilizers will only be permitted after prior approval from the OCD. Request tor
application of microbes must include the location of the area designated for the bio-
remediation program, composition of additives, and the method, amount and
frequency of application.

No free liquids or soils with free liquids will be accepted at the facility.

Comprehensive records of all material disposed of at the facility will be maintained
at the facility. The records for each load will include: 1) the origin, 2) date received,
3) quanuty, 4) exempt or non-exempt status and analysis for hazardous constituents
if required. S) transporter, and 6) exact cell location and any addition of microbes,
moisture, fertilizers, etc.

The monitor wells will be inspected for the presence of fluids on a quarterly basis on
the same schedule as the :reatment zone monitoring. If fluids are discovered the
OCD will be notified immediately.

TREATMENT ZONE MONITORING

1.

One (1) background soil sample will be taken from the center portion of the
landfarm two (2) feet below the native ground surface. The sample will be analyzed
for total petroleum hydrocarbons (TPH), general chemistry, and heavy metals using
approved EPA methods.

A treatment zone not to exceed three (3) feet beneath the landfarm will be
monitored. A minimum of one random soil sample will be taken from each
individual cell, with no cell being larger than five (S) acres, six (6) months after the
first contaminated soils are received in the cell and then quarterly thereafter. The
sample will be taken at two to three (2-3) feet below the native ground surface.

The soil samples will be analvzed using approved EPA methods for TPH and BTEX
quarterly, and for general chemistry and heavy metals annually.

After obtaining the soil samples the boreholes will be filled with an impermeable



material such as bentonite cement.
1. Analytical results from the treatment zone monitoring wiil be subrutes 1o ne OCD
Santa Fe Office within thirty (30) days of receipt from the laborator.

2. The OCD will be notified of any break, spill, blow out. or fire or anv siner
circumstance that could constitute a hazard or contamunation in accordancs ain
OCD Rule 116.

BOND

Pursuant to OCD Rule 711 a surety or cash bond in the amount of $25.000. in a form
approved by the Division, Is required prior to commencing construc:ion of the
commercial surface disposal facility.

CLOSURE

The operator will notify the Division of cessation of operations. Upon cessation of
disposal operations for six (6) consecutive months, the operator will complete
cleanup of constructed facilities and restoration of the facility site within the
following six (6) months, uniess an extension for time is granted by the Director.
When the facility is to be closed no new material will be accepted. Existing soils will
be remediated untl they meet the OCD stzndards in effect at the time of closure.
The area will then be réseeded with natwral grasses and allowed to return o

natural state. Closure wili be pursuant 1o all OCD requirements in effect at the time
ot closure, and any other appiicable state ar.2/or federal regulations.



STATE OF NEW MEXICO
ENERGY, MINERALS AND NATURAL RESOURCES DEPARTMENT
OIL CONSERVATION COMMISSION

IN THE MATTER OF THE HEARING
CALLED BY THE OIL CONSERVATION
COMMISSION FOR THE PURPOSE OF
CONSIDERING:

CASE NO. 10507 (DENQVO)
ORDER NO. R-9769-B

APPLICATION OF C & C LANDFARM, INC.
FOR A COMMERCIAL SURFACE WASTE
DISPOSAL FACILITY, LEA COUNTY, NEW MEXICO.

ELSIE REEVES AND W. TRENT STRADLEY'S
PROPOSED
ORDER OF THE COMMISSION

BY THE COMMISSION:

This cause came on for hearing at 9:00 AM on
Thursday, February 25, 1993, at Santa Fe, New Mexico,
before the 0il Conservation Commission of New Mexico,
hereinafter the "Commission."

NOW, on this 20th day of May, 1993, the
Commission, a quorum being present, having considered
the testimony presented and the exhibits received at
said hearing, and being fully advised in the premises,

FINDS THAT:

(1) Due public notice having been given as
required by law, the Commission has jurisdiction of
this cause and the subject matter thereof.

(2) The New Mexico 0il and Gas Act, Section 70-2-
12.B(21) and (22), NMSA (1978) authorizes the New
Mexico 0il Conservation Diwvision ("Division") to
regulate the disposition of non-domestic wastes
resulting from various oil and gas activities and
operations and to protect public health and the

1}
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environment.

(3) Pursuant to that authority the Division has
adopted regulations governing the operation of
commercial surface waste disposal facilities (Rule 711
of the Rules and Regulations of the 0il Conservation
Division, hereinafter "OCD Rules").

(4) On October 8, 1991, the Applicant, C & C
Landfarm, Inc. ("C&C"), filed its Application with the
Division seeking authority to construct and operate a
commercial "landfarm" facility ONLY for the remediation
of soils contaminated with hydrocarbon substances which
are exempt from the Federal Resource Conservation and
Recovery Act (RCRA), (42 USA 6921-6939b), Subtitle C
regulations (40 CFR Parts 260-272) on a 40-acre site,
owned by Jimmie T. Cooper and located in the SW/4NE/4
(Unit G) of Section 3, Township 20 South, Range 37
East, NMPM, Lea County, New Mexico, which is
approximately two miles southeast of Monument, New
Mexico.

(5) In its original Application, C&C applied for
approval to excavate the native soil within the
facility down to the Triassic formation ("redbeds")
(about 10-16 feet) and then to fill the excavated pit
with hydrocarbon contaminated soils.

(6) C&C asserted it had drilled five "monitor"
wells within the 40-acre site and did not encounter
groundwater under the facility.

(7) The 0il Conservation Division's Environmental
Bureau ("OCD-EB") commenced processing the C&C
application pursuant to Division Rule 711 which
provides among other things that "If there is objection
by owners or occupants of adjacent lands, the Director
of the Division may set any application for a surface
waste disposal permit for public hearing."
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(8) On November 27, 1991 public notice concerning
the subject Application was published in The Lovington
Daily Leader, a newspaper of general circulation in Lea
County, New Mexico.

(9) Within the 30-day public notice provision set
forth in OCD Rule 711(B), written objections were filed
with the Division by Elsie M. Reeves and W. T. "Trent"
Stradley of S-W Cattle Company, each of whom is an
adjoining land owner and unless otherwise stated are
referred herein collectively as "Opponents."

(10) Despite receiving timely objections from the
Opponents, the OCD did not set the C&C Application for
hearing, but rather continued with its administrative
processing.

(11) On February 21, 1992, the OCD-EB wrote to C&C
expressing, among other things, concern for the
"possibility of contaminants migrating off of your
property along the surface of the redbed" and requested
a detailed description of how C&C planned to prevent
the migration of contaminants down gradient along the
redbed surface.

(12) On March 2, 1992, C&C submitted to OCD-EB a
schematic for the excavated pit now showing a proposal
to install a "redbed dike" on the south, west and north
edges of the facility with the south edge of the dike
touching the north edge of the Stradley property.

(13) On April 3, 1992, OCD-EB notified the
Opponents that, "The application at this time is
administratively approvable since it meets all of the
technical requirements to protect ground water, human
health and the environment."” and informs the Opponents
that they had 30-days to submit comments which
responded with "substantive technical information."”
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(14) The Opponents renewed their protest and filed
objections which raised the following issues:

(a) That the OCD-EB "Conditions of Approval”
contained substantial errors and failed to protect
ground water, human health and the environment;

(b) That C&C's proposed facility would place
at risk shallow water wells located down-dip from the
facility which will be subject to contamination from
seaepage of leachate contaminates;

(c) That there was inadequate notice of the
C&C Application and of the various amendments to that
Application and that the Application, as amended,
should be dismissed;

(d) That the administrative processing by the
QOCD-EB had violated procedural due process and did not
comply with the rules of the 0OCD;

(e) That the Application requested approval
of a 40-acre tract but proposed to use only 2 acres:;

(f) That the OCD-EB proposed to grant C&C
significantly greater disposal authority than the C&C
had requested:;

(g) That C&C's plan to prevent migration of
contaminants down gradient along the redbed surface was
inadequate;

(h) That there was no scientific data
submitted by the Applicant to support its Application;
and

(i) That the design of the facility was
grossly inadequate.

(15) On May 20, 1992, the OCD-EB notified the
Opponents that the OCD-EB, without a hearing, would
grant the C&C application subject to the "Conditions of
Approval" dated May 20, 1992.
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(16) Prior to June 9, 1992, the Opponents again
requested a public hearing.

(17) Finally the OCD set a hearing not for C&C to
present its case but rather for the limited purpose of
hearing the Opponents' technical evidence in opposition
to the OCD-EB conditional approval of May 20, 1992.

(18) The limited Hearing was held before OCD
Examiner Michael Stogner on September 1, 1992.

(19) On November 16, 1992, the OCD issued Order R-
9769 approving the disposal of contaminated soils and
solids into the excavated pit subject to the May 20,
1992 conditions proposed by the OCD-EB.

(20) The Opponents timely filed for a DeNovo
hearing of Case 10507 before the Commission.

(21) On January 6, 1993, the OCD-EB issued newly
proposed "Revised Recommendations" which provided for
the disposal of the contaminated soils within the
facility but precluded disposal into the excavated
pits.

(22) At the Commission Hearing, C&C presented the
following in support of its Application:

(a) That out of the 200 acres controlled by
Jimmie Cooper, C&C proposed to use a 40-acre tract the
southern boundary of which is immediately adjacent to a
tract controlled by Trent Stradley:

(b) That C&C had not examined any other site
in this area or any other portion of the Cooper tract
as a possible site:

{c) That it had drilled five "monitor" wells
within the 40-acre site and did not encounter
groundwater under the facility:;

(d) That it proposed to limit the material
taken into the facility to oil field contaminated
soils; and
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(e) That it would adopt and abide by all of
the OCD-EB Revised Recommendations dated January 6,
1993.

(23) At the Commission Hearing, the Opponents
presented the following in opposition to the
Application:

(a) That C&C failed to present a qualified
expert hydrologist and did not undertake an adequate
scientific study to justify its Application:;

(b) That Stradley's fresh water windmill well
some 1,700 feet to the southwest of the facility is at
risk of contamination if the project was approved as
outlined by the OCD-EB;

(c) The location of the facility within this
proposed 40-acres within the Cooper tract is arbitrary:;

(d) C&C failed to provide any reasonable
reasons for selecting this site over available sites
within the Cooper property which would be farther away
from Stradley and Reeves;

(e) The need for this facility at this site
was not established;

(f) The design of the facility is flawed and
will not provide adequate protection for ground water,
public health or the environment;

(g) The 100 foot buffer recommended by the
OCD-EB is arbitrary and inadequate:;

(h) The proposed monitoring of the treatment
zone has no scientific basis for determining is
reliability;

(1) There is no data from which to determine
that the location of the cells in which the
contaminated soils will be placed have been located an
adequate distance from either the excavated pits or
from the boundary of the adjoining Stradley property:;
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(j) The OCD-EB recommendations, while well
intended, are inadequate to provide reasonable
protection of the wvaluable groundwater present in the
immediately adjacent tract:;

(k) The facility is an environmental accident
waiting to happen;

(1) The $25,000 Bond recommended by the>OCD-
EB is grossly inadequate;

(m) The Applicant failed to undertake any
scientific study and allowed the OCD-EB to attempt to
design the facility for the Applicant based upon the
OCD-EB's best guess; and

(n) The January 6, 1993 OCD-EB Revised
Recommendations are inadequate to detect any leaching
process or movement of contaminants that could cause
the pollution of nearby underground fresh water
supplies.

(24) At the Commission Hearing, the OCD-EB
presented the following in support of its January 6,
1993 Revised Recommendations:

(a) Although the OCD-EB originally approved
the C&C request to place contaminated soils into the
excavated pits, the OCD-EB now (January 6, 1993)
recommends against such a request:;

(b) C&C originally sought to put the facility
and contaminated soils right up to the property line
common with Trent Stradley. The OCD~EB May 20, 1992
conditions approved the facility without a set back or
"buffer zone." The OCD Order approved the application
also without a buffer zone. Now, the OCD-EB proposes a
100 foot setback from the property line as a "buffer
zone. "

(c) The OCD-EB admitted that the 100 foot
buffer was an arbitrary distance without any scientific
basis;
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(d) The integrity of the proposed landfarm is
dependent upon the impermeability of the redbeds and
the apparent absence of shallow groundwater at five
locations under the facility:

(e) The OCD-EB proposes that the first three
feet of native soils will be an adequate "treatment
zone" and proper monitoring will protect ground water;

(f) The OCD-EB January 6, 1993
Recommendations are predicated upon the assumption that
the contaminated soils will be kept from any shallow
ground water by monitoring for potential contaminant in
a "treatment zone" consisting of the first three feet
of native soil upon which the contaminated soils have
been placed; and

{g) The OCD-EB proposes that a single soil
sample can be taken at the center of the facility and
provide a background soil sample.

(25) It is of significance to the Commission,
which must rely upon expert witnesses, to judge the
creditability and expertise of each such witness.

(26) In this case, the Opponents presented a well-
recognized geohydrologist with both bachelor and master
degrees in hydrology who had specific knowledge of the
immediate subject area and who has testified before
this Commission on a number of prior occasions.

(27) C&C relied upon a petroleum geoclogist without
expertise in hydrology who had not undertaken any
hydrology studies and who was unable to express any
expert opinions concerning this matter.

(28) The OCD-EB relied upon the testimony of a
petroleum geologist, who had in fact designed the
facility for C&C, but who had no hydrology degrees and
no experience with the actual operation of this type of
facility.
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(29) Based upon the foregoing and upon the entire
record in this case, the Commission finds that:

(a) The redbeds are the first layer which
will divert shallow ground water but they have not
been mapped in this area and their characteristics are
unpredictable;

(b) the Applicant presented no data about the
physical characteristics of the redbeds such as cation
exchange rates, in-situ permeability, remolded
permeability at specified compaction ratios, swelling
.characteristics, etc., all of which would be critical
factors to ensure that there is no migration of
leachate along the top of or through the redbeds:;

(c) Although the OCD-EB on February 21, 1992
expressed its concern about the potential migration of
contaminants down gradient along the redbed surface,
there is no evidence of any hydrologic studies of the
area to determine the direction of migration of
contaminates;

(d) There was no scientific data presented to
support the OCD-EB conclusion that the disposal of
contaminated soils on top of undisturbed native soil
constitutes an adequate vertical buffer between the
contaminants and the potential source of ground water
recharge to the Stradley windmill water well;

(e) Although a monitoring procedure of the
treatment zone is proposed, there is no assurance that
such a monitoring procedure will timely detect
potential contaminants and the facility should be
substantially removed from any potential ground water
both horizontally and vertically so as not to pose a
risk;

(f) The OCD-EB proposed monitoring system for
the "treatment zone" is inadequate and not based upon
either experience with similar sites nor upon published
scientific literature;
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(g) An adequate horizontal "buffer zone" is
essential but there is no evidence, scientific data,
experience or anything else presented to determine what
that distance should be; :

(h) C&C's proposed facility is the 40-acre
tract at the SE corner of a 200 acre tract owned by
Jimmie Cooper. The NE/4 40-acre tract appears to be
sufficiently removed from the Stradley tract so as not
to pose a risk to his groundwater but no effort was
made by C&C to investigate the feasibility of any
alternative sites;

(1) While C&C expressed a "need" for this
facility there was no economic justification for this
facility presented:;

(j) There was no evidence presented as to the
risk to public health and the environment when
contaminated soils are concentrated at this facility
rather than leaving those contaminates at the well
sites;

{k) The OCD-EB January 6, 1993
Recommendations propose that one soil sample of the
treatment zone
be taken quarterly for not more one sample for a 50-
acre tract.

(1) The Applicant did not present any soil
samples or analysis for the facility:

(m) There have been no studies to determine
if a single soil sample will be representative of the
soil conditions and characteristics over the entire 40-
acre tract;

(n) There was no evidence introduced from
which to determine how frequently to sample and how
many samples per how many acres should be taken;

(o) A single soil sample monitoring procedure
is inadequate;
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(p) The OCD-EB proposed sampling assumes the
ability to detect contaminants percolating into the
native soil treatment zone but is not based upon
anything more than speculation;

(gq) There are no published scientific reports
or OCD-EB experience about any similar facilities from
which to determine the potential success or failure of
the proposed treatment zone monitoring;

(r) That while the C&C application sought
approval ONLY for disposal of oil field contaminated
. soils, the OCD-EB proposed to allow the disposal of oil
field solids and other contaminates;

(s) That the OCD-EB Revised Recommendations
provide a method for future modification of the C&C
facility which fails to provide adequate public notice
and will viclate procedural due process; and

(t) That the OCD-EB Rules and Regulations
fail to provide adequate protection for ground water,
public health or the environment.

(30) The Commission finds that the Application
should be DENIED.

IT IS THEREFORE ORDERED THAT:

(1) This application is hereby DENIED.

(2) Order No. R-9769, entered in this matter on
November 16, 1992, and Order R-9769-A entered in this
matter on April 29, 1993 are hereby rescinded and are
of no effect. -
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(3) Jurisdiction of this cause is retained for
the entry of such further orders as the Division may
deem necessary.

DONE at Santa Fe, New Mexico, on the day and year
hereinabove designated.

STATE OF NEW MEXICO
OIL CONSERVATION COMMISSION

GARY CARLSON
Member

WILLIAM W. WEISS
Member

WILLIAM J. LeMAY
Chairman
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Geohyvdrology
Associites Inc.

May 17, 1993

W. Thomas Kellahin, Esq.
P. O. Box 2265
Santa Fe, New Mexico 87501

REB: C & C LANDFARM
Dear Tom:

By FAX I am sanding copies of a portion of a map prepared by
Nicholson and Clebsch, which clearly shows that the C & C
Landfarm facility is located well within the outcrop area of
the Ogallala formation. Alsc listed below are four other
references, all of which have mapped the site within the
outcrop area of the 0Ogallala.

Conover, C. S. and Akin, P. D., 1942, Progress repogt on the
ground water supply of northern Lea County, New Mexico: New
Mexico State Engineer Biennial Report.

Bretz, J. H., 1949, The Ogallala formation west of the Llano
Estacado: Journal of Geology.

Judson, S. S., Jr., 1950, Dapressions of the northern portion
of the southern High Plaing of eastern New Mexico:
Geological Society of America Bulletin.

Dane, C. H. and Bachman, G. 0., 1965, Geologic map of New
Mexica: U. 8. Geological Survey and New Mexico Bureau of
Mines.

Hopefully this information will be of use to you.

Sincerely,

GEOHYDROLOGY ASSOCIATES, INC.

——

/ et A:')
T. E. Relly
President

attachment
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GEOHYDROLOGY ASSOC , INC.

GROUND-WATER REPORT 6

Geology and Ground-Water
Conditions in Southern
Lea County, New Mexico

by ALEXANDER NICHOLSON, ]Jr.
and ALFRED CLEBSCH, JR.

UNITED STATES GEOLOGICAL SURVEY
Prepared in cooperation with the
New Mexico Institute of Mining and Technology,

State Bureau of Minesand Mineral Resources Division
and the New Mexico State Engineer

1961

STATE BUREAU OF MINES AND MINERAL RESOURCES
NEW MEXICO INSTITUTE OF MINING & TECHNOLOGY
CAMPUS STATION SOCORRO, NEW MEXICO

TR LA A oL
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Petion for Review
Reeves, Stradley and S-W
Page 6

WHEREFORE, Petitioners pray that the Court review
New Mexico 0il Conservation Commission Case 10507 (DeNovo)
and Commission Order R-9769-A and hold said order
unlawful, invalid and void, and for such other and

further relief as may be proper in the premises.

m

ub
W. THOMAS KELLAﬁIN, Esq.
KELLAHIN & KELLAHIN
P. 0. Box 2265
Santa Fe, New Mexico 87504
(505) 982-4285

O e

C. GENE SAMBERSON, Esdq.

P. 0. Drawer 1599
Lovington, New Mexico 88260
(505) 396-5303

ATTORNEYS FOR

ELSIE M. REEVES,

W. TRENT STRADLEY AND

S~W CATTLE COMPANY

PFR526.647
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ROBERT L. LOVE & ASSOCIATES
Rebert L. Love, 1.0, LL.M. Attorneys at Law
[ttt ittt p' O' Box lm ., - "‘ ~ s _'. . [y “ e ‘;' Ind lnv“nc
C. Csivin Carstens, J.D. HOBBS, NEW MEXICO 88240 "~ '~ "7 . U 7 (Bosy 377461
PR R ]
Sifte 2o 8 35

January 31, 1994

Carol Leach

Scott Spencer

Lyn Hebert

New Mexico Oil Conservation Commission
P. O. Box 2088

Santa Fe, New Mexico 87504-2088

Re: Elsie M. Reeves, W. Trent Stradley, and S-W Cattle Company
v. 0il Conservation of the State of New Mexico and
C & C Landfarm, Inc.

Dear Ms. Leach, Mr. Spencer, and Ms. Hebert:

Enclosed pleased find a copy our Entry of Appearance for your
records,

Yours truly,

Va
i fpages > o
Post-It™ brand fax transmittal mamo 7671 | # <
Robert L. Love | ax ° Q) thBKQMﬂyn
] - P\Dh Stounld o A
RLL/tjn — '
Dept. Phone #
Enclosure: as stated.
Fax # Fax #

L—
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FIFTH JUDICIAL DISTRICT
STATE OF NEW MEXICO
COUNTY OF LEA

ELSTIE M. REEVES, W. TRENT STRADLEY,
AND S~W CATTLE COMPANY,
Petitioners,

vs. No., CIV-93-247~J
OIL CONSERVATION COMMISSION QF
THE STATE OF NEW MEXICO AND

¢ & C LANDFARM, INC.
Respondents.

ENTRY OF APP CE

NOW COMES, WILLIAM F. CGARR of the firm of CAMPBELL, CARR,
BERGE & SHERIDAN, P.A., and ROBERT L. LOVE of ROBERT L. LOVE &
ASSOCIATES, and enter their appearance on behalf of C & C LANDFARM,
INC., Respondents.

William F. Carr
Campbell, Carr, Berge & Sheridan, P.A.
P. O. Box 2208
Santa Fe, New Mexico 87504
Telephone No. 505-988~-4421
Attorney for Respondent,

C & C LANDFARM, INC.

and

ROBERT L. LOVE &

o Lt

ROBERT L. LOVE

P. O. Box 1099

Hobbs, New Mexico 88240

(505) 397-7461

Attorney for Respondent,
C & C LANDFARM, INC.

SOCIATES
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I hereby certify that I have mailed

a copy of the foregeing Entry of
Appearance to W. Thomas Kellahin of
Kellahin & Kellahin and ¢. Gene
Samberson, Attorneys for Petitioner,
and to Carol Leach, Scott Spencer, and
Lyn Hebert, Special Assistant Attorneys
General, Attorneys for the New Mexico
Oil Conservation Commission, this 31st
day of January, 41924.

ROBERT L. LOVE

Page 2

P.3
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SRV Y STy
FIFTH JUDICIAL DISTRICT C
COUNTY OF LEA CLEsy ¢y -
STATE OF NEW MEXICO . LI S
ELSIE M. REEVES, W. TRENT STRADLEY
and S-W CATTLE COMPANY,

Petitioners,

eV 93- 477 j

vS. No. TIY 93-247(Fr)

OIL CONSERVATION COMMISSION
OF THE STATE OF NEW MEXICO and
C&C LANDFARM, INC.

Respondents.

APPLICATION FOR DEFAULT JUDGMENT

Petitioners hereby apply to this Court for entry of
a Default Judgment against the Respondent, C & C
Landfarm, Inc., barring said Respondent from appearing or
otherwise participating in this case. As grounds
therefor, Petitioner state:

1. This is an appeal to the District Court pursuant
to the provisions of Section 70-2-25 NMSA (1978) of an
order issued by the New Mexico 0il Conservation
Commission ("Commission").

2. Respondent, C & C Landfarm, Inc. is a party of
record in all of the proceedings before the Commission
in this matter and is the applicant before the Commission
having sought and obtained Commission approval for a
surface waste disposal facility in Lea County New Mexico.

3. Petitioners are parties of record in all of the

proceedings before the Commission in this case and are
adversely affected by the Commission order.

cOPY
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4. Petitioners have timely and properly appeal the
Commissgion order to this Court,

5. On November 1, 1993, and in accordance with
Section 70-2-25(B) NMSA (1978), Petitioners served upon
Respondent C & C Landfarm, Inc. a properly issued summons
to which was attached a true copy of the "Petition for
Review."”

6. As of January 27, 1994, no answer has been filed
by Respondent C & C Landfarm Inc and this Respondent has
not otherwise appeared in this case. See District Court

Clerk Certificate of Non-Appearance attached as Exhibit
"A " o

7. This case is now scheduled for a docket call on
February 4, 1994.

8. Section 70-2-25 NMSA (1978) requires that appeals
of Commission orders to the District Court shall be
“expedited to the fullest possible extent."”

9. Respondent, € & C Landfarm Inc., has had a full

and complete opportunity to appear in this appeal and has
elected not to do so.

WHEREFORE, Petitioners request a Default Judgment
against C & C Landfarm Inc barring said Respondent from
appear in this matter or otherwise participating in this
appeal.

Respectfully submitted,

HEIDEL, SAMBERSON & NEWELL

s (.

W. Thomas e C. Gene Samberson

P. 0. Box 2265 P. O. Box 1599

Santa Fe, Néw Mexico 87504 Lovington, New Mexico 88260
telephone (5Q05) 982-4285 (505) 396-5303

BY

cr™Y
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IN THE DISTRICT COURT OF LEA COUNTY TR .

STATE OF NEW MEXICO

ELSIE M. REEVES, W_ TRENT STRADLEY
AND S-W CATTLE COMPANY,

Petitioners

vs. NQ. CV93-247-FR
OIL CONSERVATION COMMISSION OF THE
STATE OF NEW MEXICO AND C & C
LANDFARM, INC.,

Nt St N Nt Nt Nt Nt Neud St aptl Nt S

Respondents

ERTIFICA E STA E RE D AND NON-AP

I, the undersigned, Clerk of the District Court of the Fifth Judicial District of the State
of New Mexico, within and for the County of Lea, do hereby certify that a Petition For Review
of Decision of the Oil Conservation Commission of New Mexico in the above entitled cause was
filed in my Office on the 1st day of June, 1993, that process was issued on the Ist day of June,
1993, that it appears from the return made by Gilbert A. Nielsen of Lea.County, New Mexico,
that the process was served on Respondent C & C Landfarm, Inc., through its NM Registered
Agent, Jimmie T. Cooper, on the 1st day of November, 1993, by indepcndent process server.

[ further certify that no appmande or Answer for the said Respondent C & C Landfarm,
Inc. has been filed in my Office or of record.

IN WITNESS WHEREOQF, I have hereunto set my hand and seal of said Court this

S day of December, 1993,

( fsab JANIE G. HERNANDEZ

CLERK OF THE DISTRICT COURT

Tearla 24 A 4 w42 i D TNAada T
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CERTIFICATION OF SERVICE

I hereby certify that a copy of the foregoing
pleading was mailed on this ngﬁ day of January 1994, to
the following:

Scott D. Spencer,

Special Assistant Attorney General

Attorney for State of New Mexico

Energy, Minerals and Natural Resources Department
2040 s. Pacheco St.

Santa Fe, New Mexico 87505

¢ &

C. Gene Samberson
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" LEA COUNTY, NZW MEYICO
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FIFTH JUDICIAL DISTRICT f Gy
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STATE OF NEW MEXICO | . CLERK CF THE TSTRCT COURT
COUNTY OF LEA

ELSIE M. REEVES, W. TRENT STRADLEY,
AND S-W CATTLE COMPANY,
' Petitioners,
va. 1 No. CIV-93-247-%
QIL CONSERVATION COMMISSION OF
THE BTATE OF NEW MEXICO AND

C & C LANDFARM, INC. '
Respondents.

MOTION TO SET ASIDE ENTRY OF
CERTIFICATE AS TO THE STATE OF THE RECORD AND
NON-APPEARANCE OF C & C LANDFARM, INC.

AND PERMIT FILING OF ANSWER BY C & C LANDFARM, INC,

COMES NOW, € & & LANDFARM, INC., Respoendent, by and through
William P. Carr of the firnm of Campbell, Carr, Berge & Sheridan, P.a.,
and Robert L, Love of Robert L. Love & Asscciates, Attorneys for
Respondent, and pursuant to Rﬁle 1-055, Rules of Civil Procedure for
the District Courts, mocves the Court for an Order permitting filing
of the Answer attached hereto as "Exhibit A" and in support of said
Motion, stataes as follows: |

1. The Petition herein was filed on the 1lst day of June, 1993,
and Respondent, C & C LANDFARM, INC., was not served with service of
process until November 1, 1993 when J. T. Cooper, President, was
served.

2. Mr. Cooper, President of the corporation, contacted the 0il
Conservation Comnission prior to November 5, 1983, and was advised by

Page 1
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representatives of the Oil Conservation Commission in a telephone
conference that the documeﬁt pertained to the Applicatien for
Rehearing filed on May 18, 1993 and that no action was necessary by
C & C LANDFARM, INC., Respondent herein.

3. Based upon said conversation with the 0il Conservation
commission, the Respondent, C & C LANDFARM, INC., took no further
action in this matter.

4. Petitiocners have taken no action other than entry of a
certificate ag to the State of the Record and Non-Appearance showing
the default of Respondent, ¢ & G LANDFARM, INC., on December &, 1993.

5. ‘The Court has not entered a Judgment of Default or taken any
further action on this matter or entered any orders herein.

6. C & C LANDFARM, INC. should be permitted to file the Answer
attached hareto as "Exhibit A" in order to pexmit a full and failr
adjudication upon the facts alleged in the Petition for Review of
Decision of the 0il CDnservaﬁion Commission of New Mexico.

WHEREFORE, € & ¢ LANDFARM, INC., Respondent, prays the Court for
an Order permitting filing of the Answer attached hereto as Exhikit
uat  and setting aside the cértificate as to the State of the Record
of Non-Appearance filed on the 8th day of December, 1993, showing the
default of € & C LANDFARM, INC., Réspondent.

William F. Carr

Campbell, Cary, Berge & Sheridan, P.A.
P. 0. Box 2208

Santa Fe, New Mexico 87504
Telephone Ho, 505-988-4421

Attorney for Respondent,

C & C LANDFARM, INC.

and

Page 2
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ROBERT L. LOVE & ASSOCIATES

| -y - VI . i el N 3 5 P 4
33 s ENRD Kobert L. Love & Assoc 585 397 7465

ROBERT L. LOVE

P. 0. Box 10959

Hobbs, New Mexico 88240

{S05) 397-7461

Attorney for Respondent,
¢ & C LANDFARM, INC.

I hereby certify that I have nailed

a copy of the foregoing Motion to

set Aside Entry of Cartificate as

to the State of the Record and
Nen-Appearance of C & C LANDFARYM,

INC. to W, Thomas Kellahin of

Kellahin & Kellahin and €. Gene
Sarnberson, Attorneys for Petitioner,
and to Carol Leach, Scott Spencer, and
Lyn Hebert, Special Assistant Attorneys
General, Attorneys for the New Mexico
0il Conservation Commissien, this _/

day of Ffbruary, 2294.
By l

ROBERT L. LOVE

Page 3
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State ot New Mexico
ENERGY, MINERALS and NATURAL RESOURCES DEPARTMENT
Santa Fe, New Mexico 87505

January 31, 1994 s M
== DRUG FREE =
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ANITA LOCKWOOD
ggbjEcRENg:‘G CABINET SECRETARY

Honorable Larry Johnson
District Judge

P.O. Box 2585

Hobbs, NM 88241

Re: Reeves v. Oil Conservation Commission,
Lea County No. 05-06 CV-93-0000247 Docket Call

Dear Judge Johnson:

| am attorney of record for the Oil Conservation Commission. Bob Stovall, another
attorney with our department, has discussed the case with Mr. Gene Samberson, attorney
for the plaintiffs. It is my understanding that Mr. Samberson has agreed to represent the
case before you at the docket call on February 4, 1994. Because we are up to our necks
in legislators here in Santa Fe, | was not planning to attend the docket call. This is an
appeal from a Commission decision based upon the record. The parties will submit a
briefing and oral argument schedule for your approval. There will be no need for a trial.
Thank you for your consideration. Please have your clerk let me know if my absence will
create a problem.

Sincerely,

/S

Scott D. Spencer
Deputy General Counsel

SDS:dz

cc: Bob Stovall
Gene Samberson
Thomas Kellahin
William Carr

VILLAGRA BUILDING - 408 Gailsteo 2040 South Pacheco LAND OFFICE BUILDING - 310 Old Santa Fe Trall

Foresiry and Resc urces Conservation Division Office of the Secretary Oil Conservation Division
P.O.Bo> 1948 87504-1948 827-5950 P.O. Box 2088 87504-2088
827-5830 827-5800

Park and Recreation Division Administrative Services
P O.Bo» 1147 B7504-1147 827-5925
827-7465

Energy Conservation & Management
827-5900

Mining ana Minerais
827-5970



STATE OF NEW MEXICO
ENERGY, MINERALS AND NATURAL RESOURCES DEPARTMENT

OIL CONSERVATION DIVISION e //é‘ _

DRCREE=
/.

I

CERTIFIED - RETURN RECEIPT

BRUCE KING POST QFFICE BOX 2088
GOVERNOR STATE LAND OFFICE BUILDING
January 26. 1994 SANTA FE, NEW MEXICO 87504
4

ANITA LOCKWOQOOQD (505) 827-5800

CABINET SECRETARY
Mr. Jimmie T. Cooper
C&C Landfarm, Inc.
Box 55

Monument, NM 88265

Re: Reeves v. OCC & C&C Landfarm, Inc.
Lea County District Court
Case CV 93-247

Dear Mr. Cooper:

Elsie Reeves, Trent Stradling and S-W Cattle Company have filed in the above case a
petition for review of the Oil Conservation Commission order which approved your permit to

operate a land farm in Lea County. Your were served with a summons in that appeal in
November of 1993.

The Commission filed its response on June 24, 1993, As of this date you have not filed a
response to the petition. Apparently you have not even contacted Mr. Carr, or anyone else, to
represent you in the case.

C&C Landfarm, Inc., is the real party in interest in this case. If you do not respond to the
petition, the Commission will not spend its time and resources to defend the decision. The
District Court has set a docket call for February 4, 1994 in Lovington. You must ¢nter an
appearance through counsel and respond to the petition by that date, and your attorney
must appear at the docket call, or the Commission will advise the Court that it does not
intend to further participate in the proceeding.

If you do not act, it is likely that the Court will reversing the Commission order, in which
case your permit will be withdrawn, and you will be required to close the landfarm. Therefore it
is very important that you participate in this case.

If you retain an attorney, please have him contact the Division immediately.

Sincerely,

Robert G. Stovall,
Division Counsel

Xc: W. Thomus Kellahin, Esq.
C. Gene Sumberson, Esq.
William F. Carr, Esq.
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REEVES, ELSIE M. VS. OIL CONSERVATION
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CURRENT: JOHNSON, LARRY
RECU 1/20/94: FRANCOEUR, PATRICK J. 000
------------ ATTORNEYS~=~———wmmmnmm =
PL 001: REEVES, ELSIE M, KELLAHIN, W. THOMAS
SAMBERSON, C. GENE
PL 002: STRADLEY, TRENT KELLAHIN, W. THOMAS
SAMBERSON, C. GENE
PL 003: 8-W CATTLE COMPANY KELLAHIN, W. THOMAS
SAMBEREON, GENE
Vs.
DF 004: OllL CONSERVATION COMMISSION, STAT SPENCBR, SCOTT D.
DF 005: C & C LANDFARM INC NONE
ISSUES
ISSUE 1: CV OTHER-CIVIL cv C1-04-10
MAJOR EVENTS
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§/01/93 PETI Post-it™ brand fax transmittal mermo 7671 | # of pages > 5 CHERR1 000
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FILING PROCEEDINGS
DATE EVENT COMMENT EVENT DATE ENTRY PERSON/PARTY
6/01/93 PETITION CHERRI 000
EVENT JUDGE: FRANCOEUR, PATRICK J.
for Review of Decimion of the 0il Congervation Com-
mission og New Mexico - Kellahin & Sambarson
6/01/93 SUMMONS ISSUED CHERRI 000
(3) isaued
6/21/93 ENTRY OF APPEARANCE DEBRA 000
SCOTT D. SPENCER, for Energy, Minerals and Natural
Res.
6/24/93 RESPONSE CONNIE 000
of Regpondent Oil Conservation Commission of New
Maxico to Petition for Review -~ Spencer
6/24/93 RESPONSE CHERRI 004
11/02/93 RETURN OF SERVICE DEBRA 000
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FIFTH JUDICIAL DISTRICT COURT

COUNTY QF LEA
STATE QF NEW MEXICO

REEVES, ELSIE M.

ET AL,

vVs.

OIL CONSERVATION COMMISSION,

ET AL,

PLAINTIFFS,

DEFENDANTS.

25-94 ¢+ 12:17 ASD FAX-

STATE OF NM

NO. Cv-Cv-93-0000247

NOTICE OF JUDGE ASSIGNMENT

Please be advised that the HONORABLE PATRICK J. FRANCOEUR, having

baan RECUSAL in 'he above matter, the case has been reassigned to the

HONORABLE LARRY JOHNSON, District Judge, FIFTH Judicial District.

JANIE G. HERNANDEZ P
Clerk of/Hhe District /Courte

Deputy

CERTIFICATE

I hereby cer- Iy that a true and correct copy of the foregoing
was mailed to counsel on this day, January 20, 1994.

gk

SCOTT D. SPENCER
1201 calle Luna

Santa Fe,

NM 0875710000

JANIE G, HERNANDEZ
Clerk of a District Cdurt
. /)

By:

Deputy

5058275741 %
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IN THE DISTRICT COURT OF LEA COUNTY
L UAN28 PY¥ 2: 58
JANG 5 B7ose

STATE OF NEW MEXICO

CLERK OF e Civhi COURT
ELSIE M. REEVES, W. TRENT STRADLEY
AND S-W CATTLE COMPANY,
Petitioners,
vs. NO. CV93-247-]

OIL CONSERVATION COMMISSION OF THE
STATE OF NEW MEXICO and C & C
LANDFARM, INC.,

Respondents.
EQF E AL

The undersigned hereby notifies the court that she is exercising her right to excuse

the Honorable I(m; Johnson from presiding over the above captioned case.
/

'

DA . ,/«,rr

, 1994,

RPN

ELSIE M, REEVES, Petitioner

I hereby certify that a true and correct copy of the above and foregoing was mailed on
the 28 thday of _January , 1994, to the following: W, Thomas Kellahin,
Esq., of Kellahin & Kellahin, Attorneys for Petitioners, P.O. Box 2265, Santa Fe, NM
87504; C. Gene Samberson, Esq., of Heidel, Samberson, Newell & Cox, Attorneys for
Petitioners, P.O. Drawer 1599, Lovington, NM 88260; and Scott D. Spencer, Special
Assistant Attorney General, Attorney for State of New Mexico, Energy, Minerals and
Natural Resources Department, 2040 South Pacheco Street, Santa Fe, NM 87505.

P d‘ﬁ/

SIE M. REEVES, Petitioner
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FIFTH JUDICTIAL DISTRICT COURT
COUNTY OF LEA
STATE OF NEW MEXICO

REEVES, ELSIE M.
ET AL,

PLAINTIFFS,

vs.

OIL CONSERVATION COMMISSION,
ET AL,

STATE OF NM

FiFtHl JUDIDIAL DSTRICT
LEA COUNGY. MEVW MEXICO
FILED I .17 OFFICE

NO. CV~-CV-93-0000247

DEFENDANTS.

NOTICE OF JUDGE ASSIGNMENT

Please be advised that the HONORABLE LARRY

JOHNSON, having been disqualified/recused himself in the above

watter, the case has been reassigned to the HONORABLE RALPH W.

GALLINI, District Judge, FIFTE Judicial District.

JANIE G. HERNANDEZ

Clerk of the Dist;jzt
By: Ay’

Court

LA LL o

Teputy

CERTIFICATE

I hereby certify that a true and correct copy of the foregoing

was mai.ed to counsel on this day, February 1, 1994.

JANIE G. HERNANDEZ

Clerk Whe DLstiZ
By: ryen
&

Court

“Deputy.
SCOTT D. SPENCER
1201 calle Luna

. LAl o

Post-It"™ brand fax transmittal memo 7671 | # of pages » e,

S8anta PFe, NM 0875010000

P Janh Stadad

From Lo
- %f‘»ﬁ. ')

Co.

i
=g v g -77-

[Degt.

Phone #
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FIFTH JUDICIAL DISTRICT
STATE OF NEW MEXICO
COUNTY OF LEA

5 ) ]
7y pgiIE ERD  Robert L. Love & Rssac. sps 397 7465 P.C ®.@3

Firrn JU?_:CTF-"T__Q@TR'.CT
LEA COUNTY, NI (A2XICO
FLED N LY CRFICE

SLFES -1 PXI2: 00

el s simemsiy i~
TA) ¢ G 7

A M2y .Z
CLERK OF THE DIETRICT COURT

ELSTE M. REEVES, W. TRENT STRADLEY,

AND S=W CATTLE COMPANY,

Petitioners,

vs.

OIL CONSERVATION COMMISSION OF

THE STATE OF NEW MEXICO AND
C & C LANDFARM, INC.

Respondents.

No. cIv-93-247-¥ &

NOTICE OF HEART

The above matter will be heard before the District Judge at

the Lea County Courthouse at Lovington, New Mexico at Z:00
otcloek _(4 .m. on the ZiYA day of /QZZZDLQf{ , 19%4, for

hearing on a Moticn teo Set Aside Entry of Certificate of Dsfault

and Permit Filing of An Answer by C&C Landfarm, Inc.

and

William F. Carr
Campbell, Carr, Berge & Sheridan, P.2.
P. O, Box 2208
Santa Fe, New Mexico 87504
Telephone No. 505-588-4421
Attorney for Respondent,

¢ & C LANDFARM, INC.

ROBERT L. LOVE & ASSQCIATES

ORIGINAL SIGNED BY
ROBERT ¢, LOVE

ROBERT L. LOVE

P. 0. Box 1089

Hobbs, New Mexico 88240
(505) 397-~7461

Attorney for Respondent,
C & C LANDFARM, INC.

Fage 1
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I hereby certify that I have mailed

a copy of the foregoing Notice of
Hearing to W. Thomas Kellahin of
Kellahin & Kellahin and C. Gene
Samberson, Attorneys for Petitioner,
and to Carol Leach, Scott Spencer, and
Lyn Hebert, Special Assistant Attorneys
General, Attorneys for the New Mexico
0il Congervation Commigsion, this

day of February, 1994, 1

By

ROBERT L. LOVE

Page 2
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FIFTH JUDICYAL RISTRICT
STATE QF NEW MEKICO
COUNTY OF LEA

FLSIE M. REEVES, W. TRENT STRADLEY,
AND S-W CATTLE COMPANY,
Petitioners,

vs. Noe., CIV~93-247-J

011 CONSERVATION COMMISSION OF

THE STATE Qr NEW MEXICO AND

C & C LANDFaARM, INC.
Respondente,

ANSWER TO PETITION FOR REVIEW OF DECISION
OF _THE OIL CONSERVATION COMMISSION OF NEW MEYTCO

COMES HOW, € & ¢ LANDFARM, INC., Respondent, by and throughn
their attorneys of racord, w;lliam F. Carr of the firm of Canpieil,
Carr, Berge & Sheridan, P. Aé, Santa Fe, New Mexico, and Roberv L.
Love of Robert L., Love & Assoéiates, Hobbs, New Mexico, and for its
Answer to Petition for Rev.aw of Dacision of the 01l Conservation
Comnission of New Mexico, stétas as fcllows:

1. Adnits that W. TRENT STRADLEY is a property owher in the
affected area and that ELst REEVES and 5~W CATTLE COMPANY are
parties of record in the proceadings before the Commission anu is
without suffici.nt information to admit or deny the reuaining
allegations of Paragraph 1 ahd therefore denies the samec.

2. Admits the alleqatiohs contained in Paragraphs 2, 3, 4, o,
and 7 of said Petition for Review of Decision or the 0il
Conservation Commission of Néw Hexico.

Page 1

EXHIBIT A
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3. Respondent, C & C LANDFARM, INC., denies the allcgations
contained in Paragraphs 6 and 8 of the Petition for Review of
Decision of the 0il Conservation Commission of New Mexico.

4. Respondent, € & C LANDFARM, INC., denies the allegaticns
contained in the Application for Rehearing by ELSYE REEVES and
W. TRENT STRADLEY in Case No. 10507 (De Nove), Order No. R=9769-4A,
state of New Mexico, Energy, Minerals, and Natural ReSources
Department, Qil chservation;Commission.

WHEREFORE, € & ¢ LANDFARM, INC., Respondent, prays the Court

@

. ¢ Cas s
deny the relief reguested by Petiticners herein and arlirm ch
]
Order of the 0il ConservatioT Ceommission, for its attorneys' raes
and costs expended herein and for such other and further relief as

the Court may deem tust and proper.

William F. Carr
Campbell, Carr, Berge & Shevidan, P.a.
P, 0. Box 2208
Santa Fe, New Mexico 87%04
Telephone No. 505-988-4421
Attorney for Respondent,

¢ & C LANDFARM, INC,

and

ROBERT L. LOVE & AaASSOCIATES

o ity P

ROBERT L. LOVE

P, 0. Box 1099

Hobba, New Mexico 88240

(505) 387-7481

Attorney for Respondent,
C & C LANDFARM, INC.

Page 2
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VERIFICATION

STATE OF NEW MEXICO)
)88

COUNTY OF LEA )

I, EDDIE W. SEAY, pbeing duly sworn upon ocath, 4o nerceby dspose
and state that I have read the foregoing Answer tce Petition ror
Raview of Decision of the 0il Conservation Commission of Nav
Mexico, find that the statements contained thearein to be true and
correct to the best of my knowledge, and hereby verify the sans.

C & C LANDFaARM, INC,

BY jsé&lhd, L

EDDIE W. SEAMY, Vlcc Pr;-ldent

SUBSCRIBED AND SWORN TO before me this 3lst day of Janyary,
1994, by EDDIE W. SBEAY, Vice Prasident of € & € LANDFARM, INC., &
New Mexico corperation, duly authorized and acting on benalli o

said corporatiocn. s
| i(
o ¢

e
Ve 7 /.
! //’/( o0 /,-‘(‘

NOTARY FUBLIC

My Commission Expires:

September 28, 14995

Page 3
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Robert L. Love 3 Assoc,

-

I hereby certify that I have mailed

a copy of the foregoing Answer to
Petition for Review of Decision of

New Mexieo Oil Conservation Commission
to W. Thomas Kellahin of Xellahin &
Kellahin and to C. Gene Samberson,
attorneys for Petitioner, and to

Carel Leach, Scott $pencer, and

Lyn Hebert, Special Assistant Attcrneys
Ceneral, Attorneys for the New Mexico
Cil Conservation Commission, this

day of February, 1994.

By

ROBERT L. LOVE

Page 4
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STATE OF NEW MEXICO
ENERGY, MINERALS AND NATURAL RESOURCES DEPARTMENT

OIL CONSERVATION DIVISION ,,_,‘_..//// _

CERTIFIED - RETURN RECEIPT

BRUCE KING POST OFFICE BOX 2088
GOVERNOR STATE LAND OFFICE BUILDING
January 26, 1994 SANTA FE. NEW MEXICQ 87504

ANITA LOCKWOOD (50%5) 827-5800

CABINET SECRETARY
Mr. Jimmie T. Cooper
C&C Landfarm, Inc.
Box 55
Monument, NM 88265

Re: Reeves v. OCC & C&C Landfarm, Inc.
Lea County District Court
Case CV 93-247

Dear Mr. Cooper:

Elsie Reeves, Trent Stradling and S-W Cattle Compuny have filed in the above case a
petition for review of the Oil Conservation Commission order which approved your permit to

operate a land farm in Lea County. Your were served with a summons in that appeal in
November of 1993.

The Commission filed its response on June 24, 1993. As of this date you have not filed a
response to the petition. Apparently you have not even contacted Mr. Carr, or anyone else, to
represent you in the case.

C&C Landfarm, Inc., is the real party in interest in this case. If you do not respond to the
petition, the Commission will not spend its time and resources to defend the decision. The
District Court has set a docket call for February 4, 1994 in Lovington. You must ¢nter an
appearance through counsel and respond to the petition by that date, and your attorney
must appear at the docket call, or the Commission will advise the Court that it does not
intend to further participate in the proceeding.

If you do not act, it is likely that the Court will reversing the Commission order, in which
case your permit will be withdrawn, and you will be required to close the landfarm. Therefore it
is very important that you participate in this case.

If you retain an attorney, please have him contact the Division immediately.

Sincerely,

bt £ 5287

Robert G. Stovall,
Division Counsel

Xc: W. Thomus Kellahin, Esq.
C. Gene Samberson, Esq.
William F. Carr, Esq.
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-AFTH JUDC!AL DISTRICT
LEA COUNTY, "= MEXCO

FILED N 107 77208
IN THE FIFTH JUDICIAL DISTRICT COURT 9L JUN 16 AM:L 03
o Y OF LEA JANIE G. HERNANDEZ
STATE OF NEW MEXICO CLERK OF Tk DTG GOURT
ELSIE M. REEVES, W. TRENT STRADLEY
and S-W CATTLE COMPANY,
Petitioners,
Vs. No. CV-93-247-G

QOIL CONSERVATION COMMISSION
QF THE STATE OF NEW MEXICO and
C&C LANDFARM, INC.

Respondents,

ORDER SUBSTITUTING COUNSEL OF RECORD AND ALLOWING WITHDRAWL
OF COUNSEL

Upon the Motion For Substitution of Counsel and Application for Withdraw! of Counsel
filed by Scott D. Spencer, Attorney for the OIL CONSERVATION COMMISSION, and the
Entry of Appearance filed by Rand Carroll as Attorney for the OIL CONSERVATION
COMMISSION, IT IS HEREBY ORDERED that Scott D. Spencer is withdrawn and Rand

Carroll is substituted as counsel of record for the Respondent OIL CONSERVATION
COMMISSION. The official service list shall be amended accordingly.

IT IS SO ORDERED

s

R.W.

[ LINI, District Judge



STATE OF NEW MEXICO
ENERGY, MINERALS AND NATURAL RESOURCES DEPARTMENT

OIL CONSERVATION DIVISION il
DRUG FREE

BRUCE KING

POST OFFICE BOX 2088
(30VERNOR June 3’ 1994 STATE LAND OFFICE BUILDING

SANTA FE, NEW MEXICD 87504
ANITA LOCKWOOD (508) 827-5800

CABINET SECRETARY

Janie Hernandez, Clerk

Division III, IV and Vii - Lea County
100 N. Main, Box 6-C

Lea County Courthouse

Lovington. New Mexico 88260

Re: Reeves et al. vs. Oil Conservation Commission of the State of New Mexico, et al,
No. CV 93-247-G

Dear Ms. Hernandez:

Enclosed are originals and two copies of: (1) an Entry of Appearance for Rand Carroll as
counsel for the Oil Conservation Commission; and (2) a Motion for Substitution of Counsel and
Application for Withdrawl of Counsel by Scott D. Spencer with an accompanying draft order.
Please file these pleadings on behalf of the Oil Conservation Commission and send me file-
stamped copies in the enclosed self-addressed, stamped envelope. Thank you for your help in
this matter.

ncerely,

ﬁmg Z&’ULEM

Rand Carroll
Special Assistant Attorney General
Oil Conservation Commission

Encl.



IN THE FIFTH JUDICIAL DISTRICT COURT
COUNTY OF LEA
STATE OF NEW MEXICO

ELSIE M. REEVES, W. TRENT STRADLEY
and S-W CATTLE COMPANY,
Petitioners,

VS.

OIL CONSERVATION COMMISSION
OF THE STATE OF NEW MEXICO and
C&C LANDFARM, INC.

Respondents.

ENTRY OF APPEARANCE

Now comes RAND CARROLL, Special Assistant Attorney General, who enters his

FIFTH JU>' :".3'7-:.‘0‘

LEA CO. 200
FILE ’

L JUN 16 AM1I: 03

Anym
Ads Z
~

JANIZ G KL ianez
CLERK OF ThE aTn.CT COURT

No. CV-93-247-G

appearance on behalf of the NEW MEXICO OIL CONSERVATION COMMISSION,

Respondents.

Rand Carroll

Special Assistant Attorney General
Energy, Minerals & Natural Resources Department

State of New Mexico
P.0O.Box 2088
Santa Fe, NM 87504

0il Conservation Commission



CERTIFICATE OF SERVICE

I hereby, ify that a ae and correct copy of the foregoing was mailed to counsel of

record on this y of 1994, é -D 2 ’
Scott D. Spe%r [7
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IN THE FIFTH JUDICIAL DISTRICT COURT gL Ui te AN 03
COUNTY OF LEA JRNE G 1 e
STATE OF NEW MEXICO CLERK CF THE CiSTRICT COURT
ELSIE M. REEVES, W. TRENT STRADLEY
and S-W CATTLE COMPANY,
Petitioners,
vs. No. CV-93-247-G

OIL CONSERVATION COMMISSION
OF THE STATE OF NEW MEXICO and
C&C LANDFARM, INC.

Respondents,

MOTION FOR SUBSTITUTION OF COUNSEL AND AND APPLICATION FOR
WITHDRAWL OF COUNSEL

Comes now Scott D. Spencer, Special Assistant Attorney General, and moves the Court
for an Order substituting Rand Carroll, Special Assistant Attorney General, as counsel of record
for Respondent OIL CONSERVATION COMMISSION OF THE STATE OF NEW MEXICO
and allowing the withdrawl of Scott D. Spencer as counsel of record for the OIL
CONSERVATION COMMISSION.

Special Assistant Attorney eral
2040 South Pacheco Street

Santa Fe, New Mexico 87505
(505) 827-5950



CERTIFICATE OF SERVICE

I hereby certify that g true and correct copy of the fopagoing was mailed to counsel of
record on this ’fﬁgday of M., 1994.




STATE OF NEW MEXICO
ENERGY, MINERALS AND NATURAL RESOURCES DEPARTMENT

OIL CONSERVATION DIVISION M
= hG RET=
W
BRUCE KING June 3. 1994 POST OFFICE BOX 2088

SOVERNOR STATE LAND OFFICE BUILDING

SANTA FE NEW MEXICO B7504
ANITA LOCKWOOD 1505) 827-5800
CABINET SECRETARY

Janie Hernandez, Clerk

Division III, IV and Vii - Lea County
100 N. Main, Box 6-C

Lea County Courthouse

Lovington. New Mexico 88260

Re: v . v il rvati ommission of the State of New Mexico, et al
No. CV 93-247-G

Dear Ms. Hemandez:

Enclosed are originals and two copies of: (1) an Entry of Appearance for Rand Carroll as
counsel for the Oil Conservation Commission; and (2) a Motion for Substitution of Counsel and
Application for Withdrawl of Counsel by Scott D. Spencer with an accompanying draft order.
Please file these pleadings on behalf of the Oil Conservation Commission and send me file-
stamped copies in the enclosed self-addressed, stamped envelope. Thank you for your help in
this matter.

thed) lorsall

Rand Carroll
Special Assistant Attorney General
Oil Conservation Commission

Encl.
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IN THE FIFTH JUDICIAL DISTRICT COURT
COUNTY OF LEA S
STATE OF NEW MEXICO CUERK OF T C.5TRCT COURT

ELSIE M. REEVES, W. TRENT STRADLEY
and S-W CATTLE COMPANY,
Petitioners,

vs. No. CV-93-247-G

OIL CONSERVATION COMMISSION
OF THE STATE OF NEW MEXICO and
C&C LANDFARM, INC.

Respondents.

ENTRY OF APPEARANCE

Now comes RAND CARROLL, Special Assistant Attorney General, who enters his
appearance on behalf of the NEW MEXICO OIL CONSERVATION COMMISSION,
Respondents.

Rand Carroll

Special Assistant Attorney General

Energy, Minerals & Natural Resources Department
State of New Mexico

P.O.Box 2088

Santa Fe, NM 87504

Oil Conservation Commission



CERTIFICATE OF SERVICE

I hereby, ify that a ge and correct copy of the foregoing was mailed to counsel of

record on this y of 1994, é D 2
Scott D. Speér ;



SLJU s R
IN THE FIFTH JUDICIAL DISTRICT COURT N 8 C3
COUNTY OF LEA B R =y 4
STATE OF NEW MEXICO CLERK CF THZ C.S7RiCT COURT

ELSIE M. REEVES, W. TRENT STRADLEY
and S-W CATTLE COMPANY,
Petitioners,

VS. No. CV-93-247-G

OIL CONSERVATION COMMISSION
OF THE STATE OF NEW MEXICO and
C&C LANDFARM, INC.

Respondents,

MOTION FOR SUBSTITUTION OF COUNSEL AND AND APPLICATION FOR
WITHDRAWL OF COUNSEL

Comes now Scott D. Spencer, Special Assistant Attorney General, and moves the Court
for an Order substituting Rand Carroll, Special Assistant Attorney General, as counsel of record
for Respondent OIL CONSERVATION COMMISSION OF THE STATE OF NEW MEXICO
and allowing the withdrawl of Scott D. Spencer as counsel of record for the OIL
CONSERVATION COMMISSION.

Respectfully Submitted,

4

Scott D. Spen
Special Assistant Attorney
2040 South Pacheco Street
Santa Fe, New Mexico 87505
(505) 827-5950

eral



CERTIFICATE OF SERVICE

I hereby certify that a true and correct copy of the fopagoing was mailed to counsel of
record on this Tﬂday of JJM&, 1994,
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IN THE FIFTH JUDICIAL DISTRICT COURT o4 v
COUNTY OF LEA JANT a L IANCE
STATE OF NEW MEXICO CLERK OF THE CiSTRCT COURT
ELSIE M. REEVES, W. TRENT STRADLEY
and S-W CATTLE COMPANY,
Petitioners,
VSs. No. CV-93-247-G

OIL CONSERVATION COMMISSION
OF THE STATE OF NEW MEXICO and
C&C LANDFARM, INC.

Respondents,

ORDER SUBSTITUTING COUNSEL OF RECORD AND ALLOWING WITHDRAWL
OF COUNSEL

Upon the Motion For Substitution of Counsel and Application for Withdrawl of Counsel
filed by Scott D. Spencer, Attorney for the OIL CONSERVATION COMMISSION, and the
Entry of Appearance filed by Rand Carroll as Attorney for the OIL CONSERVATION
COMMISSION, IT IS HEREBY ORDERED that Scott D. Spencer is withdrawn and Rand

Carroll is substituted as counsel of record for the Respondent OIL CONSERVATION
COMMISSION. The official service list shall be amended accordingly.

IT IS SO ORDERED
P. W. GALLINI

R.W. GALLINI, District Judge
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IN THE FIFTH JUDICIAL DISTRICT COURT gL e PNl 03
COUNTY OF LEA p
N RO kT,
STATE OF NEW MEXICO CLERK OF Tz CISTRICT COURT
ELSIE M. REEVES, W. TRENT STRADLEY
and S-W CATTLE COMPANY,
Petitioners,
VS. No. CV-93-247-G

OIL CONSERVATION COMMISSION
OF THE STATE OF NEW MEXICO and
C&C LANDFARM, INC.

Respondents,

ORDER SUBSTITUTING COUNSEL OF RECORD AND ALLOWING WITHDRAWL
OF COUNSEL

Upon the Motion For Substitution of Counsel and Application for Withdrawl of Counsel
filed by Scott D. Spencer, Attorney for the OIL CONSERVATION COMMISSION, and the
Entry of Appearance filed by Rand Carroll as Attorney for the OIL CONSERVATION
COMMISSION, IT IS HEREBY ORDERED that Scott D. Spencer is withdrawn and Rand
Carroll is substituted as counsel of record for the Respondent OIL CONSERVATION
COMMISSION. The official service list shall be amended accordingly.

IT IS SO ORDERED

7z

R.W.

LINI, District Judge



SERVICE LIST
REEVES, ET AL. VS. OIL CONSERVATION COMMISSION
NO. CV-93-247-G

W. Thomas Kellahin, Esq.
KELLAHIN & KELLAHIN
P.O. Box 2265

Santa Fe, NM 87504

Scott D. Spencer, Esq.

Special Assistant Attorney General

Energy, Minerals & Natural Resources
Department

2040 S. Pacheco Street

Santa Fe, NM 87505

Robert L. Love, Esq.
P.O. Box 1099
Hobbs, NM 88240

C. Gene Samberson, Esq.

HEIDEL, SAMBERSON & NEWELL
P.O. Drawer 1599

Lovington, NM 88260

William F. Carr, Esq.

CAMPBELL, CARR, BERGE & SHERIDAN, P.A.
P.O. Box 2208

Santa Fe, NM 87504



STATE OF NEW MEXICO

ENERGY, MINERALS AND NATURAL RESOURCES DEPARTMENT

OIL CONSERVATION DIVISION M
Vi
BRUCE KING June 3. 1994 POST OFFICE BOX 2088

GOVERNQOR STATE LAND OFFICE BUILDING

SANTA FE. NEW MEXICO 87504
ANITA LOCKWOOO (50S) 827-5800
CABINET SECRETARY

Janie Hernandez, Clerk

Division III, IV and Vii - Lea County
100 N. Main, Box 6-C

Lea County Courthouse

Lovington. New Mexico 88260

Re: Reev l.v il rvati ommission of the State of New Mexico al
No. CV 93-247-G

Dear Ms. Hernandez:

Enclosed are originals and two copies of: (1) an Entry of Appearance for Rand Carroll as
counsel for the Oil Conservation Commission; and (2) a Motion for Substitution of Counsel and
Application for Withdrawl of Counsel by Scott D. Spencer with an accompanying draft order.
Please file these pleadings on behalf of the Oil Conservation Commission and send me file-
stamped copies in the enclosed self-addressed, stamped envelope. Thank you for your help in
this matter.

{de &«WM

Rand Carroll
Special Assistant Attorney General
Oil Conservation Commission

Encl.



IN THE FIFTH JUDICIAL DISTRICT COURT
COUNTY OF LEA
STATE OF NEW MEXICO

ELSIE M. REEVES, W. TRENT STRADLEY
and S-W CATTLE COMPANY,
Petitioners,

Vs. No. CV-93-247-G

OIL CONSERVATION COMMISSION
OF THE STATE OF NEW MEXICO and
C&C LANDFARM, INC.

Respondents.

ENTRY OF APPEARANCE

Now comes RAND CARROLL, Special Assistant Attorney General, who enters his
appearance on behalf of the NEW MEXICO OIL CONSERVATION COMMISSION,
Respondents.

Rand Carroll

Special Assistant Attorney General

Energy, Minerals & Natural Resources Department
State of New Mexico

P.O.Box 2088

Santa Fe, NM 87504

QOil Conservation Commission



CERTIFICATE OF SERVICE

I hereby, ify that a ae and correct copy of the foregoing was mailed to counsel of

record on this y of 1994. é b 2
Scott D. Spe%r [7



IN THE FIFTH JUDICIAL DISTRICT COURT
COUNTY OF LEA
STATE OF NEW MEXICO

ELSIE M. REEVES, W. TRENT STRADLEY
and S-W CATTLE COMPANY,
Petitioners,

VS.

OIL CONSERVATION COMMISSION
OF THE STATE OF NEW MEXICO and
C&C LANDFARM, INC.

Respondents,

No. CV-93-247-G

MOTION FOR SUBSTITUTION OF COUNSEL AND AND APPLICATION FOR

WITHDRAWL OF COUNSEL

Comes now Scott D. Spencer, Special Assistant Attorney General, and moves the Court
for an Order substituting Rand Carroll, Special Assistant Attorney General, as counsel of record
for Respondent OIL CONSERVATION COMMISSION OF THE STATE OF NEW MEXICO
and allowing the withdrawl of Scott D. Spencer as counsel of record for the OIL

CONSERVATION COMMISSION.

Respectfully Submitted,

Special Assistant Attorney

eral

2040 South Pacheco Street
Santa Fe, New Mexico 87505

(505) 827-5950



CERTIFICATE OF SERVICE

record on this day of M&, 1994.




IN THE FIFTH JUDICIAL DISTRICT COURT
COUNTY OF LEA
STATE OF NEW MEXICO

ELSIE M. REEVES, W. TRENT STRADLEY
and S-W CATTLE COMPANY,
Petitioners,

Vs, No. CV-93-247-G

OIL CONSERVATION COMMISSION
OF THE STATE OF NEW MEXICO and
C&C LANDFARM, INC.

Respondents,

ORDER SUBSTITUTING COUNSEL OF RECORD AND ALLOWING WITHDRAWL
OF COUNSEL

Upon the Motion For Substitution of Counsel and Application for Withdrawl of Counsel
filed by Scott D. Spencer, Attorney for the OIL CONSERVATION COMMISSION, and the

Entry of Appearance filed by Rand Carroll as Attorney for the OIL CONSERVATION
COMMISSION, IT IS HEREBY ORDERED that Scott D. Spencer is withdrawn and Rand

Carroll is substituted as counsel of record for the Respondent OIL CONSERVATION
COMMISSION. The official service list shall be amended accordingly.

IT IS SO ORDERED

R.W. GALLINI, District Judge



SERVICE LIST
REEVES, ET AL. VS. OIL CONSERVATION COMMISSION
NO. CV-93-247-G

W. Thomas Kellahin, Esq.
KELLAHIN & KELLAHIN
P.O. Box 2265

Santa Fe, NM 87504

Scott D. Spencer, Esq.

Special Assistant Attorney General

Energy, Minerals & Natural Resources
Department

2040 S. Pacheco Street

Santa Fe, NM 87505

Robert L. Love, Esq.
P.O. Box 1099
Hobbs, NM 88240

C. Gene Samberson, Esq.

HEIDEL, SAMBERSON & NEWELL
P.O. Drawer 1599

Lovington, NM 88260

William F. Carr, Esq.

CAMPBELL, CARR, BERGE & SHERIDAN, P.A.
P.O. Box 2208

Santa Fe, NM 87504






Oil Conservation Division Santa Fe, New Mexico 87501
(505) 827-5800



STATE OF NEW MEXICO
ENERGY, MINERALS AND NATURAL RESOURCES DEPARTMENT

OIL CONSERVATION DIVISION .,,,‘_,/#

CERTIFIED - RETURN RECEIPT

BRUCE KING POST OFFICE BOX 2088
SOVERNGR 99 SANTA B NEW MEXICO 87504
January 26, 1994 SANTAFE.N
ANITA LOCKWOOD Iy <5, (505) 827-5800
CABINET SECRETARY

Mr. Jimmie T. Cooper
C&C Landfarm, Inc.
Box 55

Monument, NM 88265

Re: Reeves v. OCC & C&C Landfarm, Inc.
Lea County District Court
Case CV 93-247

Dear Mr. Cooper:

Elsie Reeves, Trent Stradling and S-W Cattle Company have filed in the above case a
petition for review of the Qil Conservation Commission order which approved your permit to

operate a land farm in Lea County. Your were served with a summons in that appeal in
November of 1993.

The Commission filed its response on June 24, 1993. As of this date you have not filed a

response to the petition. Apparently you have not even contacted Mr. Carr, or anyone else, to
represent you in the case.

C&C Landfarm, Inc., is the real party in interest in this case. If you do not respond to the
petition, the Commission will not spend its time and resources to defend the decision. The
District Court has set a docket call fof February 4, 1994 in Lovington,) You must enter an
appcarance through counsel and respuiid to the petition by that date, and your attorney
must appear at the docket call, or the Commission will advise the Court that it does not
intend to further participate in the proceeding.

If you do not act, it is likely that the Court will reversing the Commission order, in which
case your permit will be withdrawn, and you will be required to close the landfarm. Therefore it
is very important that you participate in this case.

If you retain an attorney, please have him contact the Division immediately.

Sincerely, .

Robert G. Stovall,
Division Counsel

Xc: W. Thomas Kellahin, Esq.
C. Gene Sumberson, Esq.
William F. Carr, Esq.
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Attorney General of New Mexico

PO Drawer 1508
Santa Fe, New Mexica §7504-1508

2 505 %27-6000
b Fax 505 §27-5826
TOM LDALL MANUEL TIHERINA

Attorney (eneral MARIAN MATTHEWS
Depury Aunorneys General

May 16, 1994

Via Fax: 827-5741

Rand Carroll

Energy, Minerals and Natural
Resources Department

0il Conservation Division

PO Box 2088

Santa Fe, NM 87504-5800

Dear Mr. Carroll:

Effective immediately, I appoint you Special Assistant Attorney
General for the express and limited purpose of representing the
0il Conservation Division in proceedings which it is a party.
This commission and title should be used only in connection with
your representation of the 0il Conversation Division and for no
other purpose. We request that you advise Letty Belin, director
of the Environmental Enforcement Division, of any unusual or
significant litigation you do pursuant to your commission.
Please consult with Ms. Belin before initiating any non-routine
proc ings on the State’s behalf.

B

Tom Udall
Attorney General

TU/br
cc: Anita Lockwood, Secretary
Carol Leach, General Counsel

Letty Belin
Daryl Schwebach

-4 ha o PR S N [~ I~ [ e | = R R [m]

o



[l

o505 827 58286 N.M.A.G. OFFICE

Attorney General of New Mexico

051694 13:41

AE TR,
& %.
< { ’; PO Drawer 1508
'i 20, 3‘ Santa Fe, New Mexico 87504-1508
R Samie- I
RNt 50578276000
s Fax 505,827 -5 16
TOM UDALL - MANLEL TIJERINA
Atorney General MARIAN MATTHEWS
Depuey Artormey s Generat
DATE: S-/6-~FY
TO: Z’SM O/M/ —
TELEPHONE NO.
FACSIMILE NO. g2~ 574/
/'l." 7 -
FROM: ata ek as
TELEPHONE NO. AR~ (oOOO

INCLUDING THIS PAGE:  odo-

TOTAL NUMBER OF PAGES,

MESSAGE:

THE INFORMATION CONTAINED IN THIS FACSIMILE MESSAGE IS ATTORNEY

PRIVYILEGED AND CONFIDENTIAL INFORMATION INTENDED ONLY FOR THE USE
IF THE READER OF THIS

OF THE INDIVIDUAL OR ENTITY NAMED ABOVE.
OR THE EMPLOYEE OR AGENT

MESSAGE IS NOT THE INTENDED RECIPIENT,
RESPONSIBLE TO DELIVER IT TO THE INTENDED RECIPIENT, YOU ARE HEREBY

NOTIFIED THAT ANY DISSEMINATION, DISTRIBUTION OR COPYING OF THIS
COMMUNICATION IS STRICTLY PROHIBITED. IF YOU HAVE RECEIVED THIS
COMMUNICATION IN ERROR, PLEASE IMMEDIATELY NOTIFY US BY TELEPHONE

AND RETURN THE ORIGINAL MESSAGE TO US AT THE ABOVE ADDRESS VIA THE
U.S. POSTAL SERVICE. THANK YOU,



MEY 11 794 @8:31 EMNRD LIATe OT New MeXiCo o1
Energy, Minerals and Natural Resources '
Office of the Secretary
Santa Fe, New Mexico 87505

Fax Cover Sheet
Date: [r / / /

I 1 U — o
, é/yf’ﬂ From: S =T
Company: Division: OFS
lr'relephone: Telephone: (505) 827-5950
Fax No.: Fax No.: (505) 438-3855
H Number of Pages _ 7 (including cover sheet)

. A T e _Cppowemr A€ (S wé/ve YV e i PR P
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Original will be sent by mail yes ~To W

the docket call or arrange to be represented there by another
attorney. the trial attorney or his representative shall know the
dates the trial attorney, client, or witnesses are unavailable; the

status of discovery and the estimated length of trial.

This requirement applies to all resident as well as out-cf county
attorneys. Opposing counsel may sorve as a representative.

Attorneys are requested to notify the pistrict Court Clerk's
office at least omne week prior to docket call of cases settled or
tried, and cases presently set for trial; stayed by bankruptcy; or

cages at issue omitted from your list.

JUDGE LARRY JOHNSON

CALL AUGUST 12, 1994.

NEXT
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PGM ID-DHSFDOC "DISTRICT V, THE COUNTY OF LEAY PAGE 1
DATE ™~ 4/18/94 CASE#: 05 06 CV-CV~93-0000247 TIME 10:28

‘E: CIVIL STATUS: PENDING
REEVES, ELSIE M., V5. QIL CONSERVATION

----------- JUDGE ======m==== ~~PARTY #-=

CURRENT: GALLINI, RALPH W,
RECU 1/20/94: FRANCOEUR, PATRICK J. Q00
EXCU 2/01/94: JOHNSON, LARRY 000
PL 00l: REEVES, ELSIE M. KELLAHIN, W. THOMAS
SAMBERSON, C. GENE
PL 002: STRADLEY, TRENT KELLAHIN, W. THOMAS
SAMBERSON, C. GENE
PL Q03: S-W CATTLE COMPANY KELLAHIN, W. THOMAS

SAMBERSON, <. GENE
vVs.

DF Q04: OIL CONSERVATION COMMISSION, STAT SPENCER, SCOTT D.

DF Q05: C & C LANDFARM INC LOVE, ROBERT L.
CARR, WILLIAM F.

T i S T D A Y D S N M D G SN T S S e S P A W D S A A S SN SN D SES WS N G s S S S U S Boh G M S S S T R A A S S SO R S M ——— W T S -

MAJOR EVENTS

)1/93 PETITION CHERRI 000
6/24/93 RESPONSE CONNIE 000
§/24/93 RESPONSE CHERRI 004
1/10/94 JUDGE RECUSED CONNIE 000
1/20/94 JUDGE ASSIGNMENT CONNIE 000
1/28/94 JUDGE BXCUSE/DISQUAL CONNIE 000
2/01/94 JUDGE ASSIGNMENT CONNIE 000
3/Q07/94 RESPONSE CONNIE 000
3/17/94 RESPONSE CONNIE 000

szme srocEEOINGS
DATE EVENT COMMENT EVENT DATE ENTRY PERSON/PARTY
6/01/93 PETITION CHERRI 000

EVENT JUDGE: FRANCOEUR, PATRICK J.
for Review of Decision of the 0il Conservation Com-
migsion og New Mexico = Kellahin & Samberson

J1/93 SUMMONS ISSUED CHERRI 000
(3) Lssued

6/21/93 ENTRY OF APPEARANCE DEBRA 000



ROBERT L. LOVE, ].D., LL.M.

Attorney at Law
113 N. Shipp Telephone No. 505-397-7461

P. O. Box 1099 ——ee
Hobbs, New Mexico 88240 Fax No. 505-397-7465

September 25, 1995

Rand Carroll, Esq.

Special Assistant Attorney General
New Mexico 0il Conservation Commission
Post Office Box 6429

Santa Fe, New Mexico 87505

RE: REEVES, ET. AL. V8. C & C LANDFARM, INC. NO. CIV93-247-G

Dear Mr. Carroll:

Enclosed herein please find the Order signed by the Honorable R.W.

Gallini and filed in the District Court of Lea County on September
20, 1995.

Yours truly,

/ ﬁ;’%g . /Léé‘ ~

Robert L. Love

RLL:sk

Enclosures: as stated.



STATE OF NEW MEXICO
ENERGY, MINERALS AND NATURAL RESOURCES DEPARTMENT

OIL CONSERVATION DIVISION

2040 S. PACHECD
SANTA FE. NEW MEXICO 87505
(5051 827-7131

CERTIFICATION

TO WHOM IT MAY CONCERN:

I, WILLIAM J. LEMAY, Director of the Oil Conservation Division of the New Mexico
Energy, Minerals and Natural Resources Department, do hereby certify that the attached are true
and correct copies of the following:

1. Application for Surface Waste Disposal Facility
2. Notice of Publication dated November 18, 1991
3. May 20, 1992 Conditions

4. Affidavit of Publication dated June 25, 1992

5. Objection Letters

6. Request for a De Novo Hearing

7. Affidavit of Publication dated December 30, 1992
8. January 6, 1993 Revised Conditions

9. Application for Rehearing

10. Petition for Review

entered in Case No. 10507 on file in this office.

WILLIAM J. LE Y, Director
May 11, 1995

STATE OF NEW MEXICO )
COUNTY OF SANTA FE )

The foregoing instrument was acknowledged before me this 11th day of May, 1995.

\ J ) , . .
K/am 7’4/@[/&1%—

NOTARY

My Commission Expires:
(Ley 24,7597




FIFTH JUDICIAL DISTRICT COURT
STATE OF NEW MEXICO
COUNTY OF LEA

ELSIE M. REEVES, W. TRENT STRADLEY
and S-W CATTLE COMPANY,
Petitioners.

VS. No. CIV 93-247-G

OIL CONSERVATION COMMISSION
OF THE STATE OF NEW MEXICO
and C & C LANDFARM INC.

Respondents.

RESPONDENT C & C LANDFARM INC.'S NOTICE OF
SUPPLEMENTAL SUBMISSION OF RECORD ON APPEAL

Respondent C & C Landfarm Inc. hereby gives notice of a supplemental submission
of a Certified Copy of the record of the administrative proceedings in the Oil Conservation
Division and Oil Conservation Commission regarding the above-captioned action. A copy

of the Certification from the Director of the Oil Conservation Division is attached hereto as

Exhibit A.



Respectfully submitted,

C & C LANDFARM INC.

o PO

ROBERT L. LOVE, ESQ.
Post Office Box 1099
Hobbs, New Mexico 88240
Telephone: (505) 397-7461

CAMPBELL, CARR & BERGE, P.A.
WILLIAM F. CARR. ESQ.
Post Office Box 2208
Santa Fe, New Mexico 87504
Telephone: (505) 988-4421

RESPONDENT C & C LANDFARM INC.'S NOTICE OF SUPPLEMENTAL SUBMISSION OF
RECORD ON APPEAL.
Page 2



CERTIFICATE OF MAILING

I hereby certify that I have caused to be hand-delivered or mailed a true and correct
copy of C & C Landfarm In¢.'s Notice of Supplemental Submission of Record on Appeal to
the following counsel of record, on this 2= day of May, 1995:

C. Gene Samberson, Esq.

HEIDEL, SAMBERSON & NEWELL
Post Office Drawer 1599

Lovington, New Mexico 88260
Telephone: (505) 396-5303

W. Thomas Kellahin, Esq.
KELLAHIN & KELLAHIN

Post Office Box 2265

Santa Fe, New Mexico 87504-2265
Telephone: (505) 982-4285

Rand Carroll, Esq.

Qil Conservation Commission

of the State of New Mexico
Special Assistant Attorney General
Post Office Box 6429

Santa Fe. New Mexico 87505
Telephone: (505) 827-8156

[Stht L e,

Robert L. Love

RESPONDENT C & C LANDFARM INC.'S NOTICE OF SUPPLEMENTAL SUBMISSION OF
RECORD ON APPEAL,

Page 3
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FIFTH JUDICIAL DISTRICT
STATE OF NEW MEXICO
COUNTY OF LEA

ELSIE M. REEVES, W. TRENT STRADLEY
AND S-W CATTLE COMPANY,
Petitioners,

vs. No c1v 93-}|1 (% )

OIL CONSERVATION COMMISSION
OF THE STATE OF NEW MEXICO AND
C & C LANDFARM INC.

Respondents.

P FOR REVY OF DECISION
QOF THE OII, CONSERVATION COMMISSION OF NEW MEXTCO

COMES NOW, Elsie M. Reeves, W. Trent Stradley and S-
W Cattle Company, pursuant to the provisions of Section
70-2-25, N.M.S.A. (1978), as amended, and respectfully
petitions the Court for review of the actions of the 0il
Conservation Commission of New Mexico in Case No 10507

(DeNovo) on the Commission’s docket, and its Order R-

9769-A entered therein.



Petion for Review
Reeves, Stradley and S-W
Page 2

PARTIES:

1. Petitioners, Elsie Reeves, W. Trent Stradley and
S-W Cattle Company, (collectively the "Opponents") each
of whom is a property owner in the affected area and a
party of record in all of the proceedings before the
Coﬁmission in this matter and each is adversely affected

by the Commission Order R-9769-A entered in Case

10507 (DeNovo) .

2. The 0il Conservation Commission of the State of
New Mexico ("Commission") is a statutory body created and
existing under the provisions of the New Mexico 0il & Gas
Act, Sections 70-2-1 through 70-2-36, N.M.S.A. (1978),

laws of the State of New Mexico, as amended.

3. C & C Landfarm, Inc. ("Applicant") is a party of
record in all of the proceedings before the Commission in
this matter being the applicant before the Commission in
Case 10507 and sought approval of a surface waste
disposal facility located in the SW/4NE/4 of Section 2,
Township 20 South, Range 37 East, NMPM, Lea County, New

Mexico which is opposed by the Opponents and which was

approved by Commission Order R-9769-A.



Petion for Review

Reeves, Stradley and S-W
Page 3

JURISBDICTION:

4. The Commission held a public Hearing in Case
10507 (DeNovo) on February 25, 1993 and by a 2-1 majority

entered Order R-9769-A on April 29, 1993.

5. On May 18, 1993, Petitioners filed their
Application for Rehearing, a copy of which is attached as
Exhibit "1" and incorporated herein, which was deemed
denied by the Commission when it failed to act on the
application within ten days as required by Section 70-2-

25, N.M.S.A. (1978), as amended.

6. Petitioners have exhausted their administrative
remedies before the Commission and now seek judicial
review of the Commission’s decision within the time

provided for by Section 70-2-25 N.M.S.A. (1978), as

amended.

7. The Fifth Judicial District, Lea County, New
Mexico, has jurisdiction of this case pursuant to the
provisions of Section 70-2-25 N.M.S.A. (1978), because
the property affected Commission Order R-9769-A is

located within Lea County, New Mexico.



Petion for Review

Reeves, Stradley and S-W
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RELIEF S80OUGHT:

8. Petitioners complain of Commission Order R-9769-A
and assert that said Order is arbitrary, capricious,
unreasonable, not supported by substantial evidence and
is contrary to law as set forth in its Application for

Rehearing (Exhibit "1") and further state:

POINT I:

THE COMMISSION IGNORED THE
ULTIMATE ISSUE IN DISPUTE

POINT II:

ORDER R-9769-A WAS ADOPTED BY A
MAJORITY OF THE COMMISSION BASED
UPON AN INCORRECT UNDERSTANDING OF
"BURDEN OF PROOF"

POINT IIX:

THE COMMISSION VIOLATED EVIDENCE
RULE 703 WHEN IT REJECTED EXPERT
OPINIONS NOT BASED UPON PERSONAL
KNOWLEDGE OF THE EXPERT

POINT IV:

THE COMMISSION BASED ITS ORDER R=-9769-A
UPON FINDING (11) WHICH IS CONTRARY TO

THE EVIDENCE AND CONTAINS AN IRRELEVANT
FINDING



Petion for Review
Reeves, Stradley and S-W
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POINT V:

THE COMMISSION ERRONEOUSLY BASED ITS
DECISION ON A "VISUAL INSPECTION OF
THE SURFACE OF THE SITE" AND IGNORED
THE ABSENCE OF A SCIENTIFIC HYDROLOGIC STUDY

POINT VI:

THERE IS NO SUBSTANTIAL EVIDENCE TO
SUPPORT FINDING (12) CONCERNING A
NEED FOR THIS WASTE FACILITY

POINT VII:

THE ADMINISTRATIVE PROCESS OF
THIS CASE AND ORDER R-9796-A
VIOLATE PROCEDURAL DUE PROCESS

POINT VIII:

THE COMMISSION FAILED TO PROPERLY AMEND
THE OCD-EB PROPOSED CONDITIONS DATED
JANUARY 6, 1993 AND THEREFORE ORDER
R-9769~-A IS ARBITRARY, CAPRICIOUS AND
NOT SUPPORTED BY SUBSTANTIAL EVIDENCE

POINT IX:

THE COMMISSION VIOLATED THE FASKEN,
THE VIKING PETROLEUM AND THE
CONTINENTAIL OIL CASES WHEN IT
FAILED TO ADDRESS AND DECIDE THE
OPPONENTS’ ISSUES AND OBJECTIONS



Petion for Review
Reeves, Stradley and S-W
Page 6

WHEREFORE, Petitioners pray that the Court review
New Mexico 0il Conservation Commission Case 10507 (DeNovo)
and Commission Order R=-9769-A and hold said order
unlawful, invalid and void, and for such other and

further relief as may be proper in the premises.

Respect ubmitted,

NS

W. THOMAS KELLAHIN, Esq.
KELLAHIN & KELLAHIN

P. 0. Box 2265

Santa Fe, New Mexico 87504
(505) 982-4285

O e

C. GENE SAMBERSON, Esq.

P. O. Drawer 1599
Lovington, New Mexico 88260
(505) 396-5303

ATTORNEYS FOR

ELSIE M. REEVES,

W. TRENT STRADLEY AND

S-W CATTLE COMPANY

PFRS26.647
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FIFTH JUDICIAL DISTRICT
STATE OF NEW MEXICO
COUNTY OF LEA

ELSIE M. REEVES, W. TRENT STRADLEY
AND S-W CATTLE COMPANY,
Petitioners,

vs. No cIV 93-MT7 (Fr )

OIL CONSERVATION COMMISSION

OF THE STATE OF NEW MEXICO AND
C & C LANDFARM INC.

Respondents.

PETITION FOR REVIFW OF DECISION
OF THE OIL CONSERVATION COMMISSION OF NEW MEXTCO

COMES NOW, Elsie M. Reeves, W. Trent Stradley and S-
W Cattle Company, pursuant to the provisions of Section
70-2-25, N.M.S.A. (1978), as amended, and respectfully
petitions the Court for review of the actions of the 0il
Conservation Commission of New Mexico in Case No 10507
(DeNovo) on the Commission’s docket, and its Order R-

9769-A entered therein.
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PARTIES:

1. Petitioners, Elsie Reeves, W. Trent Stradley and
S-W Cattle Company, (collectively the "Opponents") each
of whom is a property owner in the affected area and a
party of record in all of the proceedings before the
Cohmission in this matter and each is adversely affected

by the Commission Order R-9769-A entered 1in Case

10507 (DeNovo) .

2. The 0il Conservation Commission of the State of
New Mexico ("Commission") is a statutory body created and
existing under the provisions of the New Mexico 0il & Gas
Act, Sections 70-2-1 through 70-2-36, N.M.S.A. (1978),

laws of the State of New Mexico, as amended.

3. C & C Landfarm, Inc. ("Applicant") is a party of
record in all of the proceedings before the Commission in
this matter being the applicant before the Commission in
Case 10507 and sought approval of a surface waste
disposal facility located in the SW/4NE/4 of Section 2,
Township 20 South, Range 37 East, NMPM, Lea County, New
Mexico which is opposed by the Opponents and which was

approved by Commission Order R-9769-A.
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JURISDICTION:

4. The Commissign held a public Hearing in Case
10507 (DeNovo) on February 25, 1993 and by a 2-1 majority

entered Order R-9769-A on April 29, 1993.

5. On May 18, 1993, Petitioners filed their
Application for Rehearing, a copy of which is attached as
Exhibit "1" and incorporated herein, which was deemed
denied by the Commission when it failed to act on the
application withi_.n ten days as required by Section 70-2-

25, N.M.S.A. (1978), as amended.

6. Petitioners have exhausted their administrative
remedies before the Commission and now seek judicial
review of the Commission’s decision within the time

provided for by Section 70-2-25 N.M.S.A. (1978), as

amended.

7. The Fifth Judicial District, Lea County, New
Mexico, has jurisdiction of this case pursuant to the
provisions of Section 70-2-25 N.M.S.A. (1978), because
the property affected Commission Order R-9769-A is

located within Lea County, New Mexico.
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RELIEF SOUGHT:

8. Petitioners complain of Commission Order R-9769-A
and assert that said Order is arbitrary, capricious,
unreasonable, not supported by substantial evidence and
is contrary to law as set forth in its Application for

Rehearing (Exhibit "1") and further state:

POINT I:

THE COMMISSION IGNORED THE
ULTIMATE ISSUE IN DISPUTE

POINT II:

ORDER R-9769-~-A WAS ADOPTED BY A
MAJORITY OF THE COMMISSION BASED

UPON AN INCORRECT UNDERSTANDING OF
"BURDEN OF PROOF"

POINT III:

THE COMMISSION VIOLATED EVIDENCE
RULE 703 WHEN IT REJECTED EXPERT
OPINIONS NOT BASED UPON PERSONAL
KNOWLEDGE OF THE EXPERT

POINT IV:

THE COMMISSION BASED ITS ORDER R-9769-A
UPON FINDING (11) WHICH IS CONTRARY TO

THE EVIDENCE AND CONTAINS AN IRRELEVANT
FINDING
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POINT V:

THE COMMISSION ERRONEOUSLY BASED ITS
DECISION ON A "VISUAL INSPECTION OF
THE SURFACE OF THE SITE" AND IGNORED
THE ABSENCE OF A SCIENTIFIC HYDROLOGIC STUDY

POINT VI:

THERE IS NO SUBSTANTIAL EVIDENCE TO
SUPPORT FINDING (12) CONCERNING A
NEED FOR THIS WASTE FACILITY

POINT VII:

THE ADMINISTRATIVE PROCESS OF
THIS CASE AND ORDER R-9796-A
VIOLATE PROCEDURAL DUE PROCESS

POINT VIII:

THE COMMISSION FAILED TO PROPERLY AMEND
THE OCD-EB PROPOSED CONDITIONS DATED
JANUARY 6, 1993 AND THEREFORE ORDER
R-9769-A IS ARBITRARY, CAPRICIQUS AND
NOT SUPPORTED BY SUBSTANTIAL EVIDENCE

POINT IX:

THE COMMISSION VIOLATED THE FASKEN,
THE VIKING PETROLEUM AND THE
CONTINENTAL OII, CASES WHEN IT
FAILED TO ADDRESS AND DECIDE THE
OPPONENTS’ ISSUES AND OBJECTIONS
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WHEREFORE, Petitioners pray that the Court review

New Mexico 0il Conservation Commission Case 10507 (DeNovo)

and Commission Order R-9769-A and hold said order

unlawful,

invalid and void, and for such other and

further relief as may be proper in the premises.

PFRS26.647
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W. THOMAS KELLAWIN, Esq.
KELLAHIN & KELLAHIN
P. 0. Box 2265
Santa Fe, New Mexico 87504
(505) 982-4285
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C. GENE SAMBERSON, Esq.

P. 0. Drawer 1599
Lovington, New Mexico 88260
(505) 396-5303

ATTORNEYS FOR

ELSIE M. REEVES,
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S-W CATTLE COMPANY
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STATE OF NEW MEXICO
ENERGY, MINERALS AND NATURAL RESOURCES DEPARTMENT
OIL CONSERVATION COMMISSION

IN THE MATTER OF THE HEARING
CALLED BY THE OIL CONSERVATION
COMMISSION FOR THE PURPQSE OF
CONSIDERING:

CASE NO. 10507 (DeNovo)
ORDER NO. R-=-9769-A

APPLICATION OF C & C LANDFARM INC.
FOR A COMMERCIAL SURFACE WASTE
DISPOSAL FACILITY, LEA COUNTY,

NEW MEXICO

APPLICATION FOR REHEARING
BY
ELSIE REEVES AND W. TRENT STRADLEY

This Application for Re-Hearing is submitted by W.
Thomas Kellahin, Esq. and C. Gene Samberson, Esg. on
behalf of W. T. (Trent) Stradley and S-W Cattle Co. and
by W. Thomas Kellahin on behalf of Elsie M. Reeves

(hereinafter collectively the Opponents”).

In accordance with the provisions of Section 70-2-
25 NMSA (1978), the Opponents request the New Mexico

0il Conservation Commission grant this Application for

OIL. CONSERVATION DIVISION



STATE OF NEW MEXICO
ENERGY. MINERALS AND NATURAL RESOURCES DEPARTMENT
OIL CONSERVATION COMMISSION

IN THE MATTER OF THE HEARING
CALLED BY THE OIL CONSERVATION

COMMISSION FOR THE PURPOSE OF
CONSIDERING: *

Case No. 10507 (De Novo)
Order No. R-9769-4

APPLICATION OF C & C LANDFARM, INC.
FOR A COMMERCIAL SURFACE WASTE
DISPOSAL FACILITY, LEA COUNTY,

NEW MEXICO.

ER QF TH MMI N

B MMISSION:

This cause came on for hearing at 9:00 a.m. on February 25, 1993, at Santa Fe. New
Mexico. betore the Oil Conservation Commuission of the State of New Mexico, Rerainaiar
reterrad to as the "Commission.’

NOW.onthis _22:5  dayof Aprii. 1993, tn2 Commission. a qguorum being present.
having considered the testimony prasented and the exhibits receiwved at said heanng, aad
being tully advised in the premises.

FINDS THAT:

(1) Due public notice having been given as required by law, the Comrussion has
junisdiction of this cause and the subject matter thereof.

(2) Sections 70-2-12.B(21) and (22) N.M.S.A. (1978) Compilation. also known as ie
New Mexico Qil and Gas Act, authorizes the New Mexico Oil Conservation Commussion
("Commission”) to regulate the disposition of non-domestic wastes resulting from various ou
and gas actvities and operauons and to protect public heaith and the environment.

(3) The applicant. C & C Landfarm. Inc. (C & C) filed an application, pursuant 10
General Rule 711 with the Division on October 8, 1991 seeking authorization to construct
and operate a commercial landfarm faciiity for the remediation of non-hazardous and
exempt hydrocarbon contaminated soils. C & C proposes to utilize biodegradation process
on a site located in the SW/4 NE/4 (Unit G) of Section 2, Township 20 South. Range 3~

brimw -
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Application for Re-Hearing
Case No. 10507 (DeNovo)
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ReHearing in Case 10507 (DeNovo) to correct erronecus
findings and conclu;ions set forth in Order R-9769-A,
attached as Exhibit "A" and to substitute Opponents'’
proposed Commission Order attached as Exhibit "B"

hereto, and IN SUPPORT THEREOF OPPONENTS STATE:

INTRODUCTION

On April 27, 1993, the New Mexico 0Oil Conservation
Commission met at a public meeting to enter its
decision in this case. During that public
deliberation, Commissioner Carlson, the only attorney
on the Commission, correctly applied his legal training
and concluded that C & C.Landfarm Inc. ("Applicant")

had failed to meet its "burden of proof."”

Commissioner Weiss concluded that the Opponents
had failed to meet their "burden of procof" because the
Opponents' hydrologist had not visited the site and had
not presented any site specific scientific data proving

the probable contamination of ground water.
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Commission LeMay made no public comments but voted
with Commissioner Weiss to approve the Applicant's

request.

GROUNDS FOR REHEARING

POINT I: ' THE COMMISSION IGNORED THE ULTIMATE
ISSUE IN DISPUTE

This is a simple case. The ultimate factual issue
is whether this surface waste facility creates a risk
of contamination to the fresh water aquifer from which
Trent Stradley's well has produced continuously in
excess of forty-five (45) years and is the only fresh
water supply for cattle in some nine sections and is

referred to herein as the "Stradley Aquifer."

To answer that issue, it is essential for the
Commission to have proper scientific evidence about the
Stradley Aquifer including its size, shape and recharge
mechanics. The Applicant's failure to submit that

evidence is fatal to its case and is what Commissioner
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Carlson meant when he said the Applicant had failed o

meet its "Burden of Proof.”

The fact that the Applicant did not £ind the
Stradley Aquifer with some five shallow monitor wells
drillied on the proposed facility does not substitute
for a proper hydrologic study to determine the risk to
the Stradley Aquifer. Contaminates can be introduced
on the surface and with the introduction of rain will
percclate into the ground both vertically and

horizontally and migrate into the Stradley Aquifer.

Nobody knows how the Stradley Aquifer is recharged
and from what source. Nobody knows the size and shape
of the Stradley Aquifer. The Commission ignored that
absence of evidence and in doing so, failed to decide

the ultimate issue in this case.
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*

POINT II: ORDER R-9769-A WAS ADOPTED BY A
MAJORITY OF THE COMMISSION BASED

UPON AN INCORRECT UNDERSTANDING OF
"BURDEN OF PROOF"

The Commission improperly placed the "Burden of
Proof" on the Opponents to demonstrate that the waste
facility would harm the fresh water aquifer. During
public deliberations Commissioner Weiss commented that
he had specifically edited Finding (13) of Order R-
9769-A to place emphasis upon the Opponent's
hydrologist's failure to viéit the site and take

samples and conduct tests.

The Commission missed the purpose of Mr. Kelly's
testimony. As the only qualified hydrologic expert
presented to the Commission on this matter, Mr. Kelly's
testimony was to show the Commission what should be
required of the Applicant (not the Opponents) before a
proper decision could be made about this waste

facility.
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It is not the Opponents' burden to prove that this
surface waste facility will contaminate the Stradley
Aquifer. To the contrary, it is the Applicant's Burden

of Proof to persuade the Commission that it will not.

The following is presented to guide the Commission
in understanding the legal concept of "Burden of
Proof." The term "proof" is the end result of
conviction or persuasion produced by the evidence. The
term encompasses two separate burdens of proof: one is
the burden of producing evidence and the second is the

burden of persuading the trier of fact that the alleged

fact is true.

In this case, the alleged fact is that the
approval of this facility will not pose a risk to
ground water, human health and the environment. The
Applicant always retains the ultimate burden of
producing evidence AND the burden of persuasion that

the facility would not pose a risk to the Stradley
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Aquifer. The Applicant's failure to provide evidence
of the size, shape and hydrology of the Stradley

Aquifer from which the Stradley windmill produces fresh

water is a failure of the Applicant to meet its "Burden

of Froof."

All that the Opponents needed to do, they.did by
introducing evidence of the location of the fresh water
sources in the Stradley Aquifer in close proximity to
the waste facility. It then was the Applicant’'s Burden
of Proof to produce the hydrologic study of the
Stradley Aquifer which must provide convincing evidence
that no risk was being imposed upon the Stradley

Aquifer by this waste facility.

While the Applicant introduced evidence of five
monitor wells having failed to encounter the Stradley
Aquifer, the Applicant failed to provide evidence as to

any of the following:

composition samples and tests
soil samples and tests
compaction tests

permeability tests

o~~~
[NV S N o)
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) Cation Exchange capacity tests

) l1iquid and plastic tests of the redbeds
) any soil properties tests and data

) any hydrology studies

) any groundwater studies

0) any percolation tests or data

1) any ground water migration tests/data
2) any contaminant mobility tests/data

It is improper to put the Applicant's failure of

proocf on the Opponents.

POINT III: THE COMMISSION VIOLATED EVIDENCE
RULE 703 WHEN IT REJECTED EXPERT

OPINIONS NOT BASED UPON PERSONAL
KNOWLEDGE QOF THE EXPERT

The Commission accepted the opinicns of the
Division's Environmental Bureau ("NMOCD-EB") even
thougn its witness was not a hydrologist because she
had made a persocnal visual inspection of the site. The
Commission rejected the expert opinions of Mr. Kelly,
the Opponent's qualified hydrologist, because he had
not made a recent personal visual inspection of the

site. The Commission ignored the fact that Mr. Kelly



Application for Re-Hearing
Case No. 10507 (DeNovo)
Page 9

had been present for and reviewed all of the
transcripts and exhibits of the Division Examiner
hearing of this case including the various
topographical maps and testimony of others concerning

the appearance of the facility and the site.

New Mexico Rule of Evidence 703 provides:

The facts or data in the particular case upon
which an expert bases an opinion or inference may
be those perceived by or made known to him at or
before the hearing. If of a type reasonably
relied upon by experts in the particular field din

forming opinions or inferences upon the subject,

the facts or data need not be admissible in

evidence.

Apparently, the Commission failed to remember the
testimony of Mr. Stradley who had repeatedly been over
every part in this "White Breaks" area for decades.
Mr. Stradley testified that the surface waste facility
was located on the northeast edge of a natural
topographical depression with his fresh water windmill
located in the bottom of that depression and in excess

of 30 feet lower than the surface waste facility. As

an expert witness, Mr. Kelly does not have to
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personally visit the site. He is entitled to rely upon

the cbservations of Mr. Stradley and others and did so

to support his expert opinions.

Mr. Kelly concluded that the likely directioq of
contaminant movement from the waste facility will be
down gradient along the redbed surface. But there have
been no hydrologic studies of the area to determine
gradients and therefore no way to know the length of
time and distance of travel of the contaminants. There
has been no scientific study of the redbeds and the
movement cannot be predicted. His point was that the

Commission cannot approve this facility until that

determination is made.

While a visual inspection of the surface of the
facility is hardly scientific and dces not allow the
observer to divine the subsurface conditions in the
area, the only inference for the Commission to have
drawn from site inspection was that the surface
topography would increase the risk of contamination to

the Stradley Aquifer.
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As an apparent‘excuse for disregarding the lack <¢
technical data by tae Applicant, the Commission decided
this case based upon what witness had made a personal
visual inspection of the site and thereby rejected the
expert opinions of the Opponent's witness because he
had not made a personal inspection of the site.
Although the Commission enjoys the ability to relax the
rules of evidence they should not decide cases based

upon an erroneous application of those rules.

POINT 1IV: THE COMMISSION BASED ITS ORDER R-9769-A
UPON FINDING (1l1) WHICH IS CONTRARY TO
THE EVIDENCE AND CONTAINS AN IRRELEVANT
FINDING.

Finding (11)(a):
"There is no fresh water under the disposal
site because there is no 0Ogalalla aquifer

present.”

At the hearing the Commission raised the

irrelevant issue of the location of the Ogalalla
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aquifer and then us@d that irrelevant fact as a basis
for approval of the Application. See Finding (1ll)(a.
The agquifer at risk and for which the Commission failed
to address any findings was the Stradley Aquifer in the
shallow alluvium down slope from the proposed waste
facility. The issue is where are the vertical and
horizontal limits of that aquifer and its recharge
system.

It is of no consequence whether the Ogalalla
aquifer is present under the waste facility. However,
if the Commission wants to decide this case based upon
the presence or absence of the Ogalalla aquifer under
the facility, it has made a fundamental error in
finding the Ogalalla aquifer absent. In fact, the
Ogalalla aquifer IS PRESENT UNDER this surface waste
facility. See Exhibit "C" attached hereto and

incorporated by reference.

To decide this case based upon location of an

aquifer not at issue in this case is to wrongly decide

this case.
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Finding (11)(@):

"The berm to be constructed and maintained
and operational requirements will be adequate
to prevent precipitation run-off and run-on

for the treatment portion of the facility"

This finding makes no grammatical sense. But more
importantl?, this finding is contrary to the evidence.
There are no scientific data introduced on soils tests
and therefore no compaction data, no composition data,
and permeability data from which to determine the
construction and maintenance standards for the berm.
Further the order does not detail the constructions,

maintenance or operations requirements for the berm.

This finding is simply an assumption without
proper basis and cannot be supported by the record in

this case.
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POINT V: THE COMMISSION ERRONEQUSLY BASED ITS
DECISION ON A "VISUAL INSPECTION OF THE
SURFACE OF THE SITE" AND IGNORED THE
ABSENCE OF A SCIENTIFIC HYDROLOGIC
STUDY

The Commission erronecusly based its decision on a
visual inspection of the surface of the facility by a
non-hydrologist staff member of the 0il Conservation
Division's Environmental Bureau ("OCD-EB"). See
Finding (14). The Commission also in error found it
significant that the Opponents' hydrologist had not

made a personal inspection of the surface of the

facility.

The Commission ignored the testimony of Mr.
Stradley about the slope of the topography and the fact
the facility was some 35 feet higher in elevation to
his down slop fresh water well. The Commission ignored
the testimony of Cpponent Reeves who had located and

identified some forty-six (46) water wells in the area.
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The Commission failed to explain how that surface

inspection could substitute for a scientific hydrologi:

study of the potential contamination of Mr. Stradley's

fresh water well.

POINT VI: THE IS NO SUBSTANTIAL EVIDENCE TO
SUPPORT FINDING (12) CONCERNING A
NEED FOR THIS WASTE FACILITY

Finding (12) states:
"There is a need for landfarms to
remediate oil contaminated soils in
the oil fields of Southeast New Mexico."
Contrary to this findihg, the unccntested evidence
was that the location of the facility was arbitrary:
that the applicant had not conducted any economic
analysis to justify this facility or establish its
need; that there was nothing introduced about the
capacity of existing OCD approved waste facilities or
thelr location or inability to meet the "needs"” of the
industry; there was no testimony from any operator of

0il & gas wells in this area supporting this

application.
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The Commission made an error. The need for this
facility at this site was NOT established by

substantial evidence.

POINT VII: THE ADMINISTRATIVE PROCESS OF
THIS CASE AND ORDER R-9796-A
VIOLATE PROCEDURAL DUE PROCESS
On October 8, 1991, the Applicant, C&C Landfarm,
Inc. filed its application with the Division seeking
authcrity to construct and operate a commercial
"landfarm” facility ONLY for the remediation of soils
contaminated with hydrocarbon substahces with are
exempt from the Federal Resources Conservation and
Recovery Act (RCRA) on a 40-acre site owned by Jimmie
T. Cooper. On November 27, 1991, notice concerning the
original Application was published in The Lovington
Daily Leader, a newspaper of general circulation in Lea
County, New Mexica. No published notification was made

of any of the amendments to the application.
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The Commissionsgranted the Applicant more than
Applicant sought. While the Applicant only sought to
construct and operate a commercial "landfarm” facility
specifically limited to the remediation of non-
hazardous hydrocarbon contaminated soils, the 0OCD
Conditions appended to the Order R-9769-A as Exhibit
"A" also authorize other contaminates to be received

into the facility.

Specifically, OCD Conditions #1 and #10 set up a
process for the Applicant to expand its waste facility
to accept other contaminates and to do so without

public notice or public hearing.

Since April, 1992, the Opponents have complained
about receiving inadequate notice of about this
Application, including the NMOCD-EB approving this
facility and the various amendments to that Application
without notice to Opponents. The public notice in this
case i1s flawed and continues to violate due process.
The Commission has perpetuated that violation of

procedural due process by approving an order which
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allows amendments tQ take place without public notice

or hearing.

POINT VIII: THE COMMISSION FAILED TO PROPERLY AMEND
THE OCD-EB PROPOSED CONDITIONS DATED
JANUARY 6, 1993 AND THEREFORE ORDER
R-9769-A 1S ARBITRARY, CAPRICIOUS AND
NOT SUPPORTED BY SUBSTANTIAL EVIDENCE

Should the Commission disagree with the other
Points raised by the Opponents in this Application for
Rehearing, Order R-9769-A is still legally deficient

because certain conditions adopted by the Commission

are directly cdntrary to the uncontested evidence in

this case:

(1) Condition (2):

"No disposal or remediation of contaminated soils
will occur within one hundred (100) feet of your

property boundary.”



Application for Re~-Hearing
Case No. 10507 (DeNovo)
Page 19
The 100 foot horizontal setback ("buffer") was
recommended by Kathy Brown of the OCD-EB. On cross

examination, she admitted that there is no scientific

basis for the distance being 100 feet.

A Buffer Zone is essential but the proper distance
must be based upon some site specific scientific
reasons to determine that distance is adequate. The
Commission has adopted an arbitrary distance for the

Buffer Zone without any scientific basis.

(2) Treatment Zone Monitoring:

The Commission has made a mistake when it
adopted the OCD-EB proposed conditions concerning the
Treatment Zone and its Monitoring. The QCD-EB
speculates that the first three feet of native soils
will be an adequate "Treatment Zone" and with

monitoring will protect ground water.
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Again, Kathy Brown, testifying in support of the
adoptions of the OCD-EB conditions was not a qualified
expert hydrologist and did not undertake an adequate
scientific study to justify its Treatment Zone

Monitoring.

The proposed monitoring of the Treatment Zone has
no scientific basis for determining its reliability.
There is no data from which to determine that the
location of the cells in which the contaminated soils
will bte placed have been located an adequate distance
from either the excavated pits or from the boundary of
the zdjoining Stradley property. Nobody knows how
frequently to sample and how many samples per acre to
take in order to detect contamination in the Treatment
Zone. The OCD-EB Revised Recommendations are
inadequate to detect any leaching process of movement
of contaminants that could cause the pollution of

nearby fresh water supplies.
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In summary, while the OCD-EB recommendations are
well intended, they are inadequate to provide

reasonable protection of the valuable groundwater

present in the immediate adjacent tracts.

POINT IX: THE COMMISSION VIOLATED THE FASKEN,
THE VIKING PETROLEUM AND THE CONTINENTAL
OIL CASES WHEN ITS FAILED TO ADDRESS AND
DECIDE THE OPPONENTS' ISSUES AND
OBJECTIONS

The Commission is required to make findings of
ultimate facts which are material to the issues and to
make sufficient findings to disclose the reasoning of
the Commission in reaching its ultimate findings with
substantial support in the record for such findings.

Fasken v. 0il Conservation Commission, 87 N.M. 292, 532

P.2d 588 (1975). Continental 0Oil Companv v. 011l

Conservation Commission, 70 N.M. 310, 373 P.24 809

(1962).

Likewise, in Viking Petroleum v. 0il Conservation

Commission, 100 N.M. 451, 453, 672 P.2d 280 (1983), the
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New Mexico Supreme Gourt reiterated its opinions in

Continental 0il and Fasken, that administrative

findings by the Commission should be sufficiently
extensive to show the basis of the order and that
findings must disclose the reasoning of the Commission

in reaching its conclusions.

It is not enough in this case for the Commission
to simply adopted the OCD-EB revised Conditions of
Approval and to then append those conditions to Order
R-9769-A as Exhibit "A." The Commission needs to
articulate its decision on each of the conditions which

were opposed by the Opponents.

The Commission failed to explain why it found it
impeortant to summarize the disputed Applicant's
evidence but omitted a summary of the Cpponent's

evidence.

A rehearing is required, if for no other reason

than for the Commission to adopt an adequate order
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which complies with state law. An adequate order would
specifically address the issues described in the
Opponents’' Pre-Hearing Statement and which are

summarized as follows:

Opponent Stradley stated he has fresh water in the
immediate vicinity of the subject project which he
currently Qses and which is at risk of contamination if
this project is approved as outlined by the "OCD
Conditions of Approval” notice dated May 20, 1992 or as

outlined in "OCD Recommendations" dated January 6,
1993,

Opponent Reeves, after extensive personal search
of the State Engineer's records concerning fresh water
wells in the area introduced evidence of the presence
of some forty-six (46) water wells in the area. The

Commission, with no explanation, ignored that evidence.

The Applicant had some 240 contiguous acres from
which to select a possible site for the facility. The

Commission could have and should have required that
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this facility be located farther north within the same
tract of land controlled by the Applicant. Instead the
Commission chose to avoid this solution and approved a
facility on the southern end of the Applicant's tract
adjacent to Mr. Stradley's tract. That puts the risk
of contamination directly upon Mr. Stradley and not

upon the Applicant.

The procedure applied by the Division in
processing this case violated procedural due process.

This was a make it up as you go process.

The NMOCD "Conditions of Approval"” notice dated
May 20, 1992 and "OCD Recommendations” dated January 6,
1993 contain substantial errors and fail to protect

ground water, human health and the environment.

The subject facility is being designed by the OCD
and not the Applicant and is being permitted without
any science or experience to know that it will work and
prior to the OCD adopting guidelines for such a

facility.
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The Opponents presented evidence that the grantin:
of the application by the Commission failed to protec<
human health and the environment and constitutes a risk
of contamination of ground water, including the

following:

(a) The Applicant's proposed plan will place at
risk shallow water wells located down-dip from the

proposed landfarm which will be subject to

contamination from seepage of leachate contaminants.

(b) The Applicant's plans to prevent migration of
contaminants down gradient along the redbed surface is
inadequate.

(c) The proposed monitor wells are improperly
located and will not afford adequate assurance of
detection of contaminants.

(d) The proposed dike identified in OCD Condition
(10) in said Order is insufficient and conditions on
compacticon and verification are inadequate to stop the

mobility of the leachate contaminants.
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(e) The composition of the berm is not
environmentally safe.
(£) Additional soil tests should be performed cn
the redbed soil including:
(1) Falling head permeability tests,
(2) Soil property tests,
(3) Cation Exchange Capacity tests,
(g) Applicant needs to perform liquid and plastic
tests on the redbeds.
(h) The Applicant's proposed barrier is
inadequate for its proposed landfarm.
(i) Applicant's geology'is inadequate and fails

to include an east-west cross section.

The OCD-Environmental Bureau's (OCD-EB) January 6,
1993 Recommendations assume that the contaminated soils
will be kept from any shallow fresh water because of

about 10 feet of native soil being used as a "treatment

zone."
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There is no characterization of the "redbeds." In
this area there are the Triassic deposits, probably the
Chinle shale, and referred to as the "redbeds." The
integrity of this landfarm system is dependent upon the
impermeability of the redbeds, but the Applicant has
presented no data about the physical characteristics of
these deposits, such as cation exchange rates, in-situ
permeability, remolded permeability at specified
compaction ratios, swelling characteristics, etc. All
of these are critical factors that ensure that there .
would be no migration of leachate along the top of or

through the redbeds.

There are inadequate horizontal and vertical
buffer zones surrounding this proposed facility. The
configuration of the upper surface of the redbeds in

the 40-acre tract has not been defined.

Commission Order R-9769-A is fatally flawed and
should be withdrawn and a Rehearing granted to address

all of the issues set forth in this Application for

Rehearing.
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. CONCLUSION

The Commission should withdraw Order R-9769-A
and substitute Order R-9697-B which is attached hereto
as Exhibit A and incorporated herein by reference. 1In
order to preserve Opponents' right to further appeals
of this matter, all of the issues set forth in our
proposed Order R-9697-B are made a part of this

Application for Rehearing.

Respectfully submitted,

KELL ND KELLAHIN,

~

W. Thomas Ke in, Esq.
P.O. B:Za2265

Santa Fe, New Mexico 87504

(505) 982-4285

C. Gene Samberson, Esq.

P. 0. Drawer 1599
Lovington, New Mexico 88260
(505) 396-5303

ATTORNEYS FOR OPPOSITION-
W.T. STRADLEY (S-W CATTLE CO.)
AND ELSIE M. REEVES
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East, NMPM, Lea County, New Mexico, which is located apProximareiy tao Tu.2vy s _inaast
of Monument, New Mexico. The term "non-hazardous and exemdt’ . w7anv=aus i
defined in the Resource Conservation and Recovery Act tRCRA) Suptitie C Reziancns.

(4) This application was reviewed by the Environmentai Bureau of 22 Ol
Conservation Division and determined 10 be approvable.

(5) A Division Examiner hearing was scheduled to provide t0 :nreresiac carmes an

3--\. -~

opportunity to present technical evidence why this application snouid not oe approved
pursuant to the appiicable rules of the Division.

Teaswdh

filed written objections to the proposed facility inciuding Elsie M. Reeves and W. T.
Stradley, President of S-W Cartle Company.

(6) Within the time frame authorized by Division rule. certain par:es of :asarast

(7) An Examuner hearing was held on September 1, 1992 at which time Elsie M.
Reeves and W. T. Stradley presented evidence in opposition to this application.

(8) On November 6. 1992 the Division entered Order No. R-9769 approving this

appiication and thereatter Elsie M. Reaves, S-W Cattle Company and W. T. Stradley umeiy
filed for a hearing De Novo.

(9) Properly managed \ancfarming is an exczilent method to manage contaminatad
soil. because those souls are remediated to a userui condition and contaminants <an be
contained and any movement observed and stoppec before they cause any narm.

(10) The proposed landfarm is to be located on a forty-acre tract of land. as
described in Finding Paragraph No. (3) which is bordered on the east by Lea County Road
No. I8, Oil field contaminated soils wiil be trucked to the site and deposited wathin ceils
in six inch lifts: these soils wiil be tilled or plowed to ensure proper aeration and
bioremediation to proper government standards. Prior to any soil being deposited in a ceil,
the sotl in the cell or "treatment zone” will be sampled and tested. Six months after the tirst
oil field contaminated soil is deposited in the cell and quarterly thereafter the treatment
zone will be tested again to assure that no contaminaton is occurring.

(11) Applicant presented factual evidence that supports the following conclusions:

(a)  There is no fresh water under the disposal site because there s no
Ogaialla aquifer present.

(b) The berm (0 be constructed and maintained and operational
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requirements wiil be adecuate 10 prevent Dracicilalcn mun- il Lng TLn-
on for the treatment poruon of the faciry.

(¢)  Quarterly testing witnin the treatment zone wiil derermune .J (n2r2 i
been downward migration of contamunants.

(d)  The process of bio-remediation to be embloved at :=z orofosed
iandfarm is a proven. cost effective technoiogy for treatmzn: ot J
contaminated souis.

(12) There is a need for {andfarms 10 remediate oil contaminated soiis .o 72 ol
flelds of Southeast New Mexico.

(13) Elsie M. Reeves and W. T. Stradley. property owners in the area. appeared in
opposition to the application and expressed concern that the proposed facility couid
contarrunate fresh water. They cailed a hydrologist who tesufied that additional
requirements might be necessary to assure there was no contamination of {resh water
supplies but admutted that such recuirements would need to be developed based on
inspection of the facility and samoling and testing of the water and soil in the area. He
stated he had not been 10 the site and had taken no samples nor conducted any tests at ine
proposed faciiity. His expert opinion was based upon general hydrologic information f-om
the literature and not upon specific xnowiedge at +n2 site and the tvpe of operaton and
theretore was not usetul :n (s case.

(14) The Division's Environmental Bureau has reviewed the proposed faciiiwv.
inspected the site and made specific permut recommendations for this factlity whieh «
requests be incorporated into and mace part of a Commussion Order approwing :his
appiicauon. These 'Conditions of Approvai® should be adopted 1o assure safe operations
and to provide for a monitoring system o detect any leaching or movement of contamunant

that could cause the poilution of nearby unaerground fresh water suppiies.

(15) If contaminant migration occurs. the Division should immediately order the
operator to stop taking additional contaminated soils and implement steps to remediate the
contaminated zone and provide a procedure o prevent future contamunation mugration.

(16) Approval of this appiication and operation of the proposed landfarm in
accordance with the Environmental Bureau's proposed "Conditions of Approval® wiii not
impair fresh water supplies in tne area. will have no adverse effect on human health nor on
the eavironment, wiil not cause waste and should be approved.
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[TIS THEREFORE QRDERED THAT:

(1) The applicant, C & C Landfarm. Inc. is heredy authornzec o ciasim.ot ang

st

operate a commercial "landfarm’ facility for the remediation of non-1azarcous ~varicaron

SW/4 NE/4 (Unit G) of Section 2, Townshnip 20 South, Range 37 East. NMPM. Lea
County, New Mexico.

PROVIDED HOWEVER THAT: the proposed facility shall be consiricted and
operated 1n accordance with the permuit conaitions attached hereto as Exmbit "A” wnica are
incorporated herein and made a part of this order, and in accordance with such additional
conditions and requirements as may be directed by the Division Director, and shail be

operated and maintained in such a manner as to preciude spills, fires, limut emussions and
protect persons, livestock and the eavironment.

i FURTHER THAT, prior to initiating operations, the facility shall be
inspected by a representative of the Hobbs District Office of the Oil Conservauon Division
in order to determine the adequacy of fences. gates and cattle guards necessary to preclude

livestock and unauthorized persons from entering and/or utilizing said facility, and also to
determune the adequacy of berms to assure safe facility operations.

(2) Prior to commencing operations on saicd facility, the applicanr shall submit. 0
the Santa Fe Office of the Division. a surety or cash bond pursuant to General Rule 711,
in the amount of 323.000 in a {orm approved by tn2 Division.

(3) The Director of the Division shall be authorized to admuinistratively grant

approval for the expansion or modification of the proposed disposal facility arter nouce o
interested partes.

(%) Authority for operation of the lardfarm shall be transferrable only upon written
application and approvai by tne Division Director.

(5) Authority for operation of the landfarm facility shall be suspended or rescinded
whenever such suspension or rescission appears necessary to protect human health or
property, (0 protect fresh water supplies from contarmunation, 10 prevent waste, or tor non-
compliance with the terms and conditions of this order or Division Rules and Regulations.

(6) The permit granted by this order shall become effective only upon acceptance
by the applicant of the "Conditions of Approval” attached hereto as Exhibit A.

(7) The Division shall have the authority to administratively change any conditon
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of this permit to protect fresh water. human heaith and the environment. Aoz oin: -0

o miesmerr e ?

request a hearing upon anv change which maternaily atfects the operation > :m2 t.o -

(8) Jurisdiction of this cause is retained for the entry of such furiner s-oazs 25 e
Commission may deem necessary.

DONE at Santa Fe, New Mexico. on the day and year here:nzbove cas:znasec

P R

STATE OF NEW MEXICO
OIL CONSERVATION COMMISSION

73 P2
WILLIAM W. WEISS. M

.

, Chairman

ber

WILLIAM J. LEV

[ Dissent

/ -
GARY CARLSON, Member

SEAL

dr/
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Exhibit "A”
Case No. 10507 De Novo
Order No. R-9769-A

C & C LANDFARM, INC. APPLICATION
OCD CONDITIONS OF APPROVAL

P N
Remediation of contaminated soils will occur only on the native grounc su~ace. The
caliche pit present on the facility will not be used for the cisposai. s:oraze or

remediation of any materials without the case-by-case approvai of :n2 OCD.

No disposal or remediation of contaminated soils wiil occur witmia one 7uncsac 200
feet of vour property boundary.

Disposal will oniy occur when an attendant is on duty. The facility wiil be secured
when attendant is not present.

The facility will be fenced and have a sign at the entrance. The sign wiil be legible
from at {east fifty (50) feet and contain the following information: 1) name of the
facility, b) location by section, township and range, and ¢) emergency phone number.

An adequate berm will be constructed and maintained to prevent run-otf and run-on
for that portion of the facility containing ccntaminated solls.

All contaminated souis received at the facil.v wiil be spread and disked within 72
hours of rece:pt.

Sotls wiil be spread on the surtace in six inch lifts or less.

Soils will be disked a munimum of one time every two weeks (biweekiv) to enhance
biodegradation of contaminants.

Successive lifts of contaminated soils wiil not be spread untl a laboratory
measurement of Total Petroleum Hydrocarbons (TPH) in the previous lift is less
than 100 parts per million (ppm), and the sum of all aromatic hydrocarbons (BTEX)
is less than 30 ppm. and the benzene is less than 10 ppm. Comprehensive recorcs
of the laboratory analvses and the sampling locations wiil be maintained at the

facility. Authorization from the OCD wiil be obtained prior to application of
successive lifts.

Only oilfield wastes which are exempt from RCRA Subtitie C regulations or non-
nazardous by characteristic testing will be accepted at the faciitv. Solids trom
operations not currently exempt under RCRA Subtitle C or mixed exempt/non-
exempt soiids wiil be tested for appropriate hazardous constituents. Test resuits must
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be submitted to the OCD along with a request to receive the non-exempt salids, ang
a written QCD approvai (case specific) must be obtained prior to disposal. Any non.
oilfield wastes which are RCRA Subtitle C exempt or are nor-hazarcous oy
characteristic testing will only be accepted on a case-Dy-case Dasis aad #1tn prior
OCD approval. Comprenensive records of ail laboratory analvses inc sampie
locations wiil be maintained by the operator.

Moisture wiil be added as necessary to enhance bio-rerr.zcdx’.au‘on and :0 conrrol
blowing dust. There wiil be no ponding, pooling or run-otf ot water ailowea. Aay
ponding of precipitation wiil be removed within seventy-two (72) hours of discovery.

Enhanced bio-remediation through the application of microbes (bugs) aad.or
ferulizers wiil only be permitted after prior approval from the OCD. Regquest tor
application ot microbes must inciude the location of the area designated for :ne oto-

remediation program. composition of additives, and the method. amount and
frequency of application.

No free liquids or soils with free liquids will be accepted at the facility.

Comprehensive records of all material disposed of at the facility wiil be maintained
at the facility. The records for each load will include: 1) the origin, 2) date received.
3) quanuty. 4) exempt or non-exempt status and analysis for hazardous constituents

if required. ¥) transporter. and 6) exact cell location and any addition of microbes.
moisture, tertlizers, e:c.

The monitar wells wiil be inspected for the prasence of fluids on a quarteriy basis on

the same schedule as the reatment zone momtoring. If fluids are discoverea the
OCD wiil be noutied :mmedia:ely.

TREATMENT ZONE MONITORING

One (1) background soil sampie will be taken from the center poruon of the
landfarm two (2) feet below the native ground surface. The sample will be anaiyvzed

for total petroleum hydrocarbons { TPH), generai chemistry, and heavy metals using
approved EPA methods.

A treatment zone not to exceed three (3) feet beneath the landfarm wall be
monitored. A minimum of one random soi sample will be taken from each
individual ceil. with no ceil being larger than tive (5) acres, six (6) months atter the
first contaminated soils are received in the ceil and then quarterly therearter. The
sample wiil be taken at two to three (2-3) feet below the native ground surtace.

The soil samples will be anaivzed using approved EPA methods for TPH and BTEX
quarterly, and for general chemistry and heavy metals annually.

After obtaining the soil samples the borenoles will be filled with an impermeable



materiai such as bentomte cement.

REPORTING

1. Analytical results from the treatment zone momutonng wii Ze sucmunzs o -2 LCDO

[P RO -

Santa Fe Office within tnirty (3Q) days of receipt from toe iadoracr

et

2. The OCD wiil be roufied of any break. spill, blow out. or tre or 7. izer
circumstance that could consutute a hazard or cONtamunation 4 ac<s{Canc2 ~:un
OCD Rule 116.

BOND
Pursuant to OCD Rule 711 a surety or cash bond in the amount ot 323,200, .~ 2 Jorm
approved by the Division. is required prior to cOmMmencing consirucuan ot tne
commercial surtace disposal facility.

CLOSURE

The operator will noutv the Division of cessation of operations. Upon cessation of
disposal operations :or six (6) consecutive months, the operator ~iil compiete
cleanup of constructed faciiities and restoration of the factlity site within

following six (6) months. uniess an extension for time is granted by the Director.
When the tacility is 1o be ciosed no new material will be accepted. Existing sotis wiii
be remediated unui thev meeat the OCD stzndards in etfect at the nme of closura.
The area will then be reseeced with natural grasses and allowed to raturn 10
naturai state. Closure wiii be pursuant 0 ail OCD requirements in etffect at ;a2 @

)
~a
et 998 =

ot closure, and any otner appucadie state ansor federal reguiations.



STATE OF NEW MEXICO
ENERGY, MINERALS AND NATURAL RESOURCES DEPARTMENT
QIL CONSERVATION COMMISSION

IN THE MATTER OF THE HEARING
CALLED BY THE OIL CONSERVATION
COMMISSION FOR THE PURPOSE OF
CONSIDERING:

CASE NO. 10507 (DENQVQO)
ORDER NO. R-9769-B

APPLICATION OF C & C LANDFARM, INC.
FOR A COMMERCIAL SURFACE WASTE
DISPOSAL FACILITY, LEA COUNTY, NEW MEXICO.

ELSIE REEVES AND W, TRENT STRADLEY'S
PROPOSED
ORDER OF THE COMMISSION

BY THE COMMISSION:

This cause came on for hearing at 9:00 AM on
Thursday, February 25, 1993, at Santa Fe, New Mexico,
before the 0il Conservation Commission of New Mexico,
hereinafter the "Commission.”

NOW, on this 20th day of May, 1993, the
Commissicn, a quorum being present, having considered
the testimony presented and the exhibits received at
said hearing, and being fully advised in the premises,

FINDS THAT:

(1) Due public notice having been given as
required by law, the Commission has jurisdiction of
this cause and the subject matter thereof.

{2) The New Mexico Q0il and Gas Act, Section 70-2-
12.8(21) and (22), NMSA (1978) authorizes the New
Mexico 01l Conservation Division ("Division") to
regulate the disposition of non-domestic wastes
resulting from various o0il and gas activities and
operaticons and to protect public health and the

APPLICATIIN TIR
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environment.

(3) Pursuant to that authority the Division has
adopted regulations governing the operation of
commercial surface waste disposal facilities (Rule 711
of the Rules and Regulations of the 0il Conservation
Division, hereinafter "OCD Rules").

(4) On October 8, 1991, the Applicant, C & C
Landfarm, Inc. ("C&C"), filed its Application with the
Division seeking authority to construct and operate a
commercial "landfarm" facility ONLY for the remediation
of soils contaminated with hydrocarbon substances which
are exempt from the Federal Resource Conservation and
Reccvery Act (RCRA), (42 USA 6921-6939b), Subtitle C
regulations (40 CFR Parts 260-272) on a 40-acre site,
owned by Jimmie T. Cooper and located in the SW/4NE/4
(Unit G) of Section 3, Township 20 South, Range 37
East, NMPM, Lea County, New Mexico, which is

approximately two miles southeast of Monument, New
Mexico.

(S) In its original Application, C&C applied for
approval to excavate the native soil within the
facility down to the Triassic formation (“redbeds")
(about 10-16 feet) and then to fill the excavated pit
with hydrocarbon contaminated soils.

(6) C&C asserted it had drilled five "monitor”
wells within the 40-acre site and did not encounter
groundwater under the facility.

(7) The 0il Conservation Division's Environmental
Bureau ("OCD-EB") commenced processing the C&C
application pursuant to Division Rule 711 which
provides among other things that "If there is objection
by owners or occupants of adjacent lands, the Director
of the Division may set any application for a surface
waste disposal permit for public hearing.”
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(8) On November 27, 1991 public notice concern:in
the subject Application was published in The Lovingtz
Daily Leader, a newspaper of general circulation in L
County, New Mexico.

—~
-
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1Y
2

3

(9) Within the 30-day public notice provision set
forth in OCD Rule 711(B), written objections were filed
with the Division by Elsie M. Reeves and W. T. “"Trent"
Stradley of S-W Cattle Company, each of whom is an
adjoining land owner and unless otherwise stated are
referred herein collectively as "Opponents."

(10) Despite receiving timely objections from the
Opponents, the OCD did not set the C&C Application for
hearing, but rather continued with its administrative
processing.

(11) On February 21, 1992, the QCD-EB wrote to C&C
expressing, among other things, concern for the
"possibility of contaminants migrating off of your
property along the surface of the redbted" and requested
a detailed description of how C&C planred to prevent
the migration of contaminants down gradient along the
redbed surface.

{12) On March 2, 1992, C&C submitted to OCD-EB a
schematic for the excavated pit now showing a proposal
to install a "redbed dike" on the south, west and north
edges of the facility with the south edge of the dike
touching the north edge of the Stradley property.

{13) On April 3, 1992, OCD-EB notified the
Opponents that, "The application at this time is
adminigtratively approvable since it meets all of the
technical requirements to protect ground water, human
health and the environment." and informs the Opponents
that they had 30-days to submit comments which
respcnded with "substantive technical information.®
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(14) The Opponents renewed their protest and fi.sd
objections which raised the following issues:

(a) That the OCD-EB "Conditions of Apprcval”
contained substantial errors and failed to protect
ground water, human health and the environment:

(b) That C&C's proposed facility would place
at risk shallow water wells located down-dip from the
facility which will be subject to contamination from
seepage of leachate contaminates;

(c) That there was inadeguate notice of the
C&C Application and of the various amendments to that
Application and that the Application, as amended,
should be dismissed:;

(d) That the administrative processing by the
OCD-EB had violated procedural due process and did not
comply with the rules of the 0OCD;

(e) That the Application requested approval
of a 40-acre tract but proposed to use only 2 acres:;

(£) That the CCD-EB proposed to grant C&C

significantly greater disposal authority than the C&C
had reguested:

(g) That C&C's plan to prevent migration of

contaminants down gradient along the redbed surface was
inadequate:

{h) That there was no scientific data

submitted by the Applicant to support its Application:
and

(i) That the design of the facility was
grossly inadequate.

(15) On May 20, 1992, the OCD-EB notified the
Opponents that the QCD-EB, witheout a hearing, would
grant the C&C application subject to the "Conditions of
Approval" dated May 20, 1992.
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(16) Priocr toc June 9, 1992, the Opponents again
requested a public hearing.

(17) Finally the OCD set a hearing not for C&C to
present its case but rather for the limited purpose of
hearing the Opponents' technical evidence in opposition
to the OCD-EB conditional approval of May 20, 1892.

(18) The limited Hearing was held before OCD
Examiner Michael Stogner on September 1, 1992.

(19) On November 16, 1992, the OCD issued Order R-
9769 approving the disposal of contaminated soils and
solids into the excavated pit subject to the May 20,
1992 conditions proposed by the OCD-EB.

{20) The COpponents timely filed for a DeNovo
hearing of Case 10507 before the Commission.

(21) On January 6, 1993, the OCD-EB issued newly
proposed "Revised Recommendations" which provided for
the disposal of the contaminated soils within the

facility but precluded disposal into the excavated
pits.

(22) At the Commission Hearing, C&C presented the
following in support of its Application:

(a) That out of the 200 acres controlled by
Jimmie Cooper, C&C proposed to use a 40-acre tract the
southern boundary of which is immediately adjacent to a
tract controlled by Trent Stradley;

(b) That C&C had not examined any other site
in this area or any other portion of the Cooper tract
as a possible site:

(c) That it had drilled five "monitor" wells
within the 40-acre site and did not encounter
groundwater under the facility;

(d) That it proposed to limit the material

taken intc the facility to oil field contaminated
soils: and
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(e) That it would adopt and abide by all cf
the OCD-EB Revised Recommendations dated January 6,
1993.

(23) At the Commission Hearing, the Opponents
presented the following in opposition to the
Application:

(a) That C&C failed to present a qualified
expert hydrologist and did not undertake an adequate
scientific study to justify its Application:

(b) That Stradley's fresh water windmill well
some 1,700 feet to the southwest of the facility is at
risk of contamination if the project was approved as
outlined by the OCD-EB:

(c) The location of the facility within this
proposed 40-acres within the Cooper tract is arbitrary:

(d) C&C failed to provide any reasonable
reasons for selecting this site over available sites

within the Ccoper property which would be farther away
from Stradley and Reeves:

(e) The need for this facility at this site
was not established;

(f) The design aof the facility is flawed and
will not provide adequate protection for ground water,
public health or the environment;

(g) The 100 foot buffer recommended by the
OCD-EB is arbitrary and inadequate:

(h) The propeosed monitoring of the treatment
zone has no scientific basis for determining is
reliability:

(i) There is no data from which to determine
that the locaticn of the cells in which the
contaminated soils will be placed have been located an
adequate distance from either the excavated pits or
from the boundary of the adjoining Stradley property:
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(j) The OCD-EB recommendations, while well
intended, are inadequate to provide reasonable
protection of the valuable groundwater present in the
immediately adjacent tract:;

(k) The facility is an environmental accident
waiting to happen:

(1) The $25,000 Bond recommended by the OCD-
EB 1is grossly inadequate:

(m) The Applicant failed to undertake any
scientific study and allowed the OCD-EB to attempt to

design the facility for the Applicant based upon the
OCD-EB's best guess: and

(n) The January 6, 1993 OCD-EB Revised
Recommendations are inadequate to detect any leaching
process or movement of contaminants that could cause

the pollution of nearby underground fresh water
supplies.

(24) At the Commission Hearing, the OCD-EB
presented the following in support of its January 6,
1993 Revised Recommendations:

(a) Although the OCD-EB originally approved
the C&C request to place contaminated soils into the
excavated pits, the OCD-EB now (January 6, 1993)
recommends against such a request:

(b) C&C originally sought to put the facility
and contaminated soils right up to the property line
common with Trent Stradley. The OCD-EB May 20, 1992
conditions approved the facility without a set back or
"buffer zone." The OCD Order approved the application
also without a buffer zone. Now, the OCD-EB proposes a

100 foot setback from the property line as a "buffer
zone."

{c) The OCD-EB admitted that the 100 foot

buffer was an arbitrary distance without any scientific
basis:
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(d) The integrity of the proposed landfarm is
dependent upon the impermeability of the redbeds and
the apparent absence of shallow groundwater at five
locations under the facility:;

(e) The OCD-EB proposes that the first three
feet of native soils will be an adequate "treatment
zone" and proper monitoring will protect ground water:

(£) The OCD-EB January 6, 1993
Recommendations are predicated upon the assumption that
the contaminated soils will be kept from any shallow
ground water by monitoring for potential contaminant in
a "treatment zone" consisting of the first three feet

of native soil upon which the contaminated soils have
been placed: and

{g) The OCD-EB proposes that a single soil
sample can be taken at the center of the facility and
provide a background soil sample.

(25) It is of significance to the Commission,
which must rely upon expert witnesses, to judge the
creditability and expertise of each such witness.

(26) In this case, the Opponents presented a well-
recognized geohydrologist with both bachelor and master
degrees in hydrology who had specific knowledge of the
immediate subject area and who has testified before
this Commission on a number of prior occasions.

(27) C&C relied upon a petroleum geoclogist without
expertise in hydrology who had not undertaken any
hydrology studies and who was unable to express any
expert opinions concerning this matter.

(28) The OCD-EB relied upon the testimony of a
petroleum geologist, who had in fact designed the
facility for C&C, but who had no hydrology degrees and

no experience with the actual operation of this type of
facility.
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(29) Based upon the foregoing and upon the entire
record in this case, thie Commission finds that:

(a) The redbeds are the first layer which
will divert shallow ground water but they have not

been mapped in this area and their characteristics are
unpredictable;

(b) the Applicant presented no data about the
physical characteristics of the redbeds such as cation
exchange rates, in-situ permeability, remolded
permeability at specified compaction ratios, swelling
.characteristics, etc., all of which would be critical
factors to ensure that there is no migration of
leachate along the top of or through the redbeds:;

(¢) Although the OCD-EB on February 21, 1992
expressed its concern about the potential migration of
contaminants down gradient along the redbed surface,
there is no evidence of any hydrologic studies of the

area to determine the direction of migraticn of
contaminates;

(@) There was no scientific data presented to
support the OCD-EB conclusion that the disposal of
contaminated soils on top of undisturbed native soil
constitutes an adequate vertical buffer between the
contaminants and the potential source of ground water
recharge to the Stradley windmill water well:;

(@) Although a monitoring procedure of the
treatment zone is proposed, there is no assurance that
such a monitoring procedure will timely detect
potential contaminants and the facility should be
substantially removed from any potential ground water

both horizontally and vertically so as not to pose a
risk:;

(£) The OCD-EB proposed monitoring system for
the "treatment zone" is inadequate and not based upon
either experience with similar sites nor upon published
scientific literature:
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(g) An adequate horizontal "buffer zone" is
essential but there is no evidence, scientific data,

experience or anything else pregsented to determine what
that distance should be:

(h) C&C's proposed facility is the 40-acre
tract at the SE corner of a 200 acre tract owned by
Jimmie Cooper. The NE/4 40-acre tract appears to be
sufficiently removed from the Stradley tract so as not
to pose a risk to his groundwater but no effort was

made by C&C to investigate the feasibility of any
alternative sites:;

(1) While C&C expressed a "need" for this
facility there was no economic justification for this
facility presented:;

(j) There was no evidence presented as to the
risk to public health and the environment when
contaminated soils are concentrated at this facility

rather than leaving those contaminates at the well
sites;

(k) The OCD-EB January 6, 1993
Recommendations propose that one soil sample of the
treatment zone

be taken quarterly for not more one sample for a 50-
acre tract.

(1) The Applicant did not present any soil
samples or analysis for the facility;

(m) There have been no studies to determine
if a single soil sample will be representative of the

soil conditions and characteristics over the entire 40-
acre tract:

(n) There was no evidence introduced from
which to determine how frequently to sample and how
many samples per how many acres should be taken:

(0) A single soil sample monitoring procedure
is inadequate:
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(p) The OCD-EB proposed sampling assumes the
ability to detect contaminants percolating into the
native soil treatment zone but is not based upon
anything more than speculation:

(gq) There are no published scientific reports
or OCD-EB experience about any similar facilities from
which to determine the potential success or failure of
the proposed treatment zone monitoring;

(r) That while the C&C application sought
approval ONLY for disposal of oil field contaminated
. s01ls, the OCD-EB proposed to allow the disposal of oil
field solids and other contaminates:

(s) That the OCD-EB Revised Recommendations
provide a method for future modification of the C&C

facility which fails to provide adequate public notice
and will violate procedural due process: and

(t) That the OCD-EB Rules and Regulations
fail to provide adequate protection for ground water,
public health or the environment.

(30) The Commission finds that the Application
should be DENIED.

IT IS THEREFORE ORDERED THAT:

(1) This application is hereby DENIED.

(2) Order No. R-9769, entered in this matter on
November 16, 1992, and Order R-9769-A entered in this

matter on April 29, 1993 are hereby rescinded and are
of no effect.
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(3} Jurisdiction of this cause is retained for
the entry of such further orders as the Division may
deem necessary.

DONE at Santa Fe, New Mexico, on the day and year
hereinabove designated.

STATE OF NEW MEXICO
OIL CONSERVATION COMMISSION

GARY CARLSON
Member

WILLIAM W. WEISS
Member

WILLIAM J. LeMAY
Chairman
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Ceochvdrology
Associiiges,Inc.

W. Thomas Kellahin, Esq.
P. O. Box 226%
Santa Fe, New Mexico 87501

May 17, 1993

REt C & C LAMDFARM
Dear Tom:

By FAX I am sanding copies of a portion of a map prepared by
Nicholsen and Clebsch, which clearly shows that tha C ¢ ¢
Landfara facility is locatad well within the outcrop area of
the Ogallala formation. Alsc listed below are four other
references, all of which have mapped the site within the
cutcrop area of the Ogallala.

Conover, C. S. and Akin, P. D., 1942, Progress repo;t on the
ground water supply of northern Lea County, New Mexico: New
Mexico State Engineer Biaennial Report.

Bretz, J. H., 1949, The Ogallala formation west of the Llano
Estacado: Journal of Geology.

Judsen, S. S., Jr., 1950, Dapressions of the northern portion
of <the southern High Plains of eastern New Mexico:
Geoclogical Sociaety of America Bulletin.

Dane, C. H. and Bachman, G. 0., 1965, Gaologic map of New

Mexico: U. S. Geological Survey and New Maexico Bureau of
Mines.

Hopefully this information will be of use to you.
Sincerely,

GEOHRYDROLOGY ASSOCIATES, INC.

T 1=

T. E. Kelly
President

attachment
TEK/ke THEIZTT - 77 APPLICATZICU
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4015 Cartisie. N.E. » Suite A o (505) 884.0880
Alsuauaraus. New Mexico 87107
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GEOHYDROLOGY ASSOC , INC.

GROUND-WATER REPORT 6

Geology and Ground-Water
Conditions in Southern
Lea County, New Mexico

by ALEXANDER NICHOLSON, ]r.
und ALFRED CLEBSCH, ]R.

UNITED STATES GEOLOGICAL SURVEY

Prepared in cooperation with the

New Mexico Institute of Miningand Technology,
State Bureau of Mines and Mineral Resources Division
and the New Mexico State Engineer

1961

STATE BUREAU OF MINES AND MINERAL RESOURCES
NEW MEXICO INSTITUTE OF MINING & TECHNOLOGY
CAMPUS STATION SOCORRO, NEW MEXICO

.93
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STH JUD’CIAL DIST COURT
QUNTY NEW MEXICO

FIFTH JUDICIAL DISTRICT COURT ALY o i

STATE OF NEW MEXICO _ 95SEP 20 AM 9: L7

COUNTY OF LEA JANIE G. HERNANDEZ

CLERK OF THE DIST COURT

> P
< -

ELSIE M. REEVES, W. TRENT STRADLEY <& —

and S-W CATTLE COMPANY,

Petitioners,
vs. No. CIV 93-247-G

OIL CONSERVATION COMMISSION
OF THE STATE OF NEW MEXICO
and C & C LANDFARM INC.

Respondents.

ORDER

THIS MATTER having come before the Court on May 15, 1995, pursuant to § 70-2-
25 NMSA 1978, upon the Petition for Review of Decision of the Oil Conservation
Commission of New Mexico ("the Commission"), of Elsie M. Reeves, W. Trent Stradley and
S-W Cattle Company, and the Court having considered the evidence and transcript of the
proceedings before the Commission, in Oil Conservation Division Case 10507 (De Novo)
in which Order No. R-9769-A was entered authorizing C & C Landfarm Inc. to operate a
commercial landfarm to remediate non-hazardous oil field waste, as well as the oral

arguments of counsel and the briefs of the parties, and being otherwise fully advised in the

premises finds:



1. That Commission Order No. R-9769-A contains all findings required by law
which are material to the ultimate fact that the operation of the C & C Landfarm Inc.
commercial landfarm will not impair fresh water supplies in the affected area;

2. That the Order of the Commission contains sufficient findings to disclose the
reasoning of the Commission in reaching its ultimate findings;

3. That the findings of the Commission are supported by substantial evidence;

4. That the proceedings conducted by the Oil Conservation Commission which
resulted in the issuance of Order No. R-9769-A fully comply with all constitutional,
statutory, and procedural requirements;

5. That Commission Order No. R-9769-A authorizing C & C Landfarm Inc. to
construct and operate a commercial "landfarm" facility for the remediation of non-hazardous
hydrocarbon contaminated soils is not arbitrary, unreasonable, unlawful or capricious;

6. That Petitioners failed to meet its burden of overcoming the prima facie
presumptioﬁ of the validity of Commission Order No. R-9769-A set forth in § 70-2-25(B)
NMSA; and

7. That Commission Order No. R-9769-A should be affirmed.

IT IS THEREFORE ORDERED, ADJUDGED AND DECREED that the Commission

Order No. R-9769-A be and the same is, hereby AFFIRMED.

ORDER,
Page 2
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R. W. GALLINI
District Judge

Rand Carroll, Esq.
Special Assistant Attorney General

New Mexico Oil Conservation Commission
Post Office Box 6429

Santa Fe, New Mexico 87505

Telephone: (505) 827-8156

ATTORNEY FOR THE COMMISSION

) / ,
< L e
A T s

Robert L. Love, Esq.

ROBERT L. LOVE & ASSOCIATES
Post Office Box 1099

Hobbs, New Mexico 88240
Telephone: (505) 397-7461

William F. Carr, Esq. ~~
CAMPBELL, CARR & BERGE, P.A.
Post Office Box 2208

Santa Fe, New Mexico 87504
Telephone: (505) 988-4421

ATTORNEYS FOR C & C LANDFARM INC.

ORDER,
Page 3



APPROVED AS 70O FORM:

XL

W. Thomas Kellahin, Esq.
KELLA & KELLAHIN
Post Office/ Box 2265

Santa Fe, New Mexico 87504-2265

Telephone: (505) 982-4285

C. Gene Samberson, Esq.

HEIDEL, SAMBERSON, NEWELL & COX
Post Office Drawer 1599

Lovington, New Mexico 88260

Telephone: (505) 396-5303

ATTORNEYS FOR PETITIONERS

ORDER,
Page 4



FIFTH JUDICIAL DISTRICT
STATE OF NEW MEXICO
COUNTY OF LEA

ELSIE M. REEVES, W. TRENT STRADLEY N EBETVES
and S-W CATTLE COMPANY, L

M | 3 [0
Petitioners,

Vs. No. CIV 93-247-G
OIL CONSERVATION COMMISSION

OF THE STATE OF NEW MEXICO and

C&C LANDFARM, INC,,

Respondents.

ORDER DISMISSING APPEAL WITH PREJUDICE

THIS MATTER having come before the Court on the parties' Stipulated Motion to
Dismiss Appeal With Prejudice, and the Court having considered the arguments stated
therein, and the Court being otherwise advised of the issues in this case, it is hereby

ORDERED that the appeal in this case is hereby DISMISSED WITH PREJUDICE.

- - ) / ' ; . . ,

- DISTRICT JUDGE




SUBMITTED BY:

CAMPBELL, CARR & BERGE, P.A.

Ry A B

William F. Carr

Paul R. Owen

P.O. Box 2208

Santa Fe, New Mexico 87505
(505) 988-4421

ROBERT L. LOVE & ASSOCIATES

/) , Yy
Al

Robert L. Love
P.O. Box 1099
Hobbs, New Mexico 88240
(505) 397-7461

RNEYSFORC&CL

Special Assistant Attorney General

New Mexico Oil Conservation Commission
P.O. Box 6429

Santa Fe, New Mexico 87505

(505) 827-8156

ATTORNEY FOR THE NEW MEXICO
OIL CONSERVATION COMMISSION

ORDER DISMISSING APPEAL
Page 2



KELLAHIN & KELLAHIN

W. Thomas Kell
P.0.Box 2265 |

Santa Fe, New Mexico 87504-2265
(505) 982-4285

HEIDEL, SAMBERSON, NEWELL & COX

_Q_Wéag_LQéﬁJ&&b\_)

C. Gene Samberson

P.O. Drawer 1599

Lovington, New Mexico 88260
(505) 396-5303

ATTORNEYS FOR PETITIONERS

ORDER DISMISSING APPEAL
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FIFTH JUDICIAL DISTRICT R
STATE OF NEW MEXICO S

COUNTY OF LEA . .
e B
AELRILE
ELSIE M. REEVES, W. TRENT STRADLEY e e
and S-W CATTLE COMPANY, MR 1 310
Petitioners,
VSs. No. CIV 93-247-G

OIL CONSERVATION COMMISSION
OF THE STATE OF NEW MEXICO and
C&C LANDFARM, INC,,

Respondents.

STIPULATED MOTION TO DISMISS APPEAL WITH PREJUDICE

Come now, Petitioners, Elsie M. Reeves, W. Trent Stradley and S.W. Cattle
Company, and Respondents, Oil Conservation Commission of the State of New Mexico and
C & C Landfarm, Inc., and pursuant to SCRA 1986, 12-401(A), hereby move this Court to
dismiss with prejudice the appeal in this matter. As grounds for this motion, the parties state:

1. All disputed issues between the parties have been resolved, and no further
proceedings are necessary; and

2. Because the appeal in this case has not yet been docketed, this Court has the

authority to dismiss the appeal in this case. SCRA 1986, 12-401(A).
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Respectfully submitted,

CAMPBELL, CARR & BERGE, P.A.

viuu/c%@

William F. Carr

Paul R. Owen

P.O. Box 2208

Santa Fe, New Mexico 87505
(505) 988-4421

ROBERT L. LOVE & ASSOCIATES

b

Robert L. Love
P.O. Box 1099
Hobbs, New Mexico 88240
(505) 397-7461

ORNEYS FOR C & C LANDFARM, INC.

and Carroll
Special Assistant Attorney General

New Mexico Oil Conservation Commission
P.O. Box 6429

Santa Fe, New Mexico 87505

(505) 827-8156

ATTORNEY FOR THE NEW MEXICO OIL
CONSERVATION COMMISSION
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KEL & KELLAHIN

W. Thomas Kéllahin

P.O. Box 2265

Santa Fe, New Mexico 87504-2265
(505) 982-4285

HEIDEL, SAMBERSON, NEWELL & COX

%&M_J

C. Gene Samberson

P.O. Drawer 1599

Lovington, New Mexico 88260
(505) 396-5303

ATTORNEYS FOR PETITIONERS



CAMPBELL, CARR & BERGE, r.a.

LAWYERS

MICHAEL B. CAMPBELL JEFFERSON PLACE
WILLIAM F. CARR

SUITE | - 1iO NORTH GUADALUPE
BRACFORD C. BERGE

POST OFFICE BOX 2208
MICHAZIL H. FELDEWERT SANTA FE, NEW MEXICO 87504-2203
TANYA M. TRUJILLO

TANNIS L. FOX TELEPHONE: (505) 988-4421

TELECOPIER: (SOS) 983-6043
~ACK M CAMPBELL

'DF COUNSEL

May 10, 1995
VIA FEDERAL EXPRESS

Robert L. Love, Esq.
Robert L. Love, J.D., LLM.
113 N. Shipp

Hobbs, New Mexico 88240

Re:  Elsie M. Reeves, et al., v. Oil Conservation Commission, et al.
Fifth Judicial District Court No. CIV 93-247-G

Dear Mr. Love:

Enclosed for filing is the original trial brief in the above-captioned case. Please provide our
office with a conformed copy once you have filed it with the Court.

Thanking you in advance for your assistance in this matter.
Very truly yours,

6\}\ Sy

Secretary to
William F. Carr

Enc.



FIFTH JUDICIAL DISTRICT COURT
STATE OF NEW MEXICO
COUNTY OF LEA

ELSIE M. REEVES, W. TRENT STRADLEY
and S-W CATTLE COMPANY,

Petitioners,

VS. No. CIV 93-247-G

OIL CONSERVATION COMMISSION
OF THE STATE OF NEW MEXICO
and C & C LANDFARM INC.,

Respondents.

TRIAL BRIEF
OF RESPONDENTS
OIL CONSERVATION COMMISSION
OF THE STATE OF NEW MEXICO
AND
C & C LANDFARM INC.

Having twice been unsuccessful in administrative proceedings before the Division and
Commission', Petitioners now ask the Court to set aside Oil Conservation Commission Order
No. R-9769-A which authorizes C & C Landfarm Inc. ("C & C") to operate a commercial

landfarm to remediate non-hazardous oil field waste.

I

For the purpose of this brief, the Oil Conservation Division of the New Mexico Department of
Energy, Minerals and Natural Resources and its Environmental Bureau are referred to as "the Division" and
the New Mexico Oil Conservation Commission is referred to as "the Commission.”



SCOPE OF JUDICIAL REVIEW

This case presents two matters to the Court for decision. First, the Court is asked to
determine the sufficiency of the Commission's Order. Second, it must determine if the

procedures followed by the Commission protected all parties' rights to procedural due

,,#,,__\

process. The\scope of judicial review of administrative agency orders has been well defined
—— e S T T T T

by the New Mexico Supreme Court. It is limited to determining whether the administrative

i\ gency acted fraudulently, arbitrarily or capriciously; whether the order is supported by
ubstantial evidence: and. generally, whether the action of the administrative body is within

| Y M ifs scope of authority. Elliott v. N.M. Real Estate Comm’n., 103 N.M. 273, 705 P.2d 679

/
N

(1985); Snyder Ranches, Inc. v. Oil Conservation Comm’'n., et al., 110 N.M. 637, 798 P.2d

587 (1990). The Court cannot substitute its Judgment for the Gommission butynstead only
\c\’ Ty ,}_\W W\\&QS(
must decide whether the Commission's decision 1 easonable\la:&fﬁﬂ and based upon the
(..
i substantial evidence in the record as a whole. Continental Oil Company v. Oil Conservation
g

Comm’n.. 70 N.M. 310, 373 P.2d 809, 818 (1962).

Petitioners contend that the Commission's approval of this landfarm was arbitrary and
capricious. "Arbitrary and capricious action by an administrative agency consists of a ruling
or conduct which, when reviewed in light of the whole record is unreasonable or does not

have a rational basis ...". Perkins v. Department of Human Services. 106 N.M. 651, 655,

748 P.2d 24, 28 (Ct. App. 1987).

TRIAL BRIEF OF RESPONDENTS OIL CONSERVATION COMMISSION OF THE STATE OF
NEW MEXICO AND C & C LANDFARM INC.,
Page 2



On appeal, the role of an appellate court in determining whether an
administrative agency has abused its discretion by acting in an arbitrary and
¢~ capricious manner, is to review the record to determine whether there has been
A hnreasoned action without proper consideration in disregard for the facts and
" circumstances. Where there is room for two opinions, the action is not
arbitrary or capricious if exercised honestly and upon due consideration, even
though another conclusion might have been reached.

Id. at 655, 748 P.2d at 28.
Petitioners raise a number of issues concerning the sufficiency of this Order in the
nine points in their Petition for Review and attached Application for Rehearing. However,

when their arguments are examined, Petitioners only challenge:

1. the sufficiency of the Commission's findings in Order No. R- )
9769-A (Petitioners Points I, IV, VIII and IX); A ¢
<P\ -
2. the sufficiency of the evidence supporting these findings 4\,\;/'/

(Petitioners Points V and VI); and

3. the manner in which the Commission applied rules of evidence
and procedure (Petitioners Points II and III).

STATEMENT OF FACTS

In October 1991, C & C Landfarm Inc. filed an application with the Oil Conservation
Division seeking authority to construct and operate a commercial landfarm located in the
SW/4 NE/4 of Section 3, Township 20 South, Range 37 East, Lea County, New Mexico.
(S-W Cattle Company, Exhibit 8, pp. 1-21). Pursuant to Commission rules, copies of this
application were provided to all landowners within one-half mile of the proposed facility and

each was given an opportunity to present objections to the proposal. (Id. at 18-21). Notice
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of this application was also provided by publication. Id. at 22.

Following receipt of this application. the proposed site was inspected by the staff of
the Division's Environmental Bureau and additional information from C & C was requested
on February 11, 1992. Id. at 23-25. This data was provided by C & C on March 2, 1992.
Id. at 26.

With the information acquired from its inspection of the site, and the data supplied by
C & C, the Environmental Bureau prepared Conditions of Approval dated May 20, 1992.
Id. at 33. By letter dated June 1, 1992, the Conditions of Approval were provided to C & C
and it was advised that the application had been determined to be administratively
approvable.

Because the Division received objections to the proposed facility, this application was
set for hearing. The hearing occurred on September 1, 1992, and on November 16, 1992, C
& C was authorized to construct and operate a commercial landfarm facility by Order No.
R-9769. This approval required C & C's compliance with the Division's Conditions of
Approval which were incorporated by reference into this Order. (Order No. R-9769, Order
Paragraph 1). Furthermore, the Division reserved the authority to administratively change
any condition of this permit if needed to protect fresh water, human health and the
environment. (Order No. R-9769, Order Paragraph 7).

Petitioners sought a De Novo hearing before the Commission. On January 6, 1993,

TRIAL BRIEF OF RESPONDENTS OIL CONSERVATION COMMISSION OF THE STATE OF
NEW MEXICO AND C & C LANDFARM INC.,
Page 4



prior to the Commission hearing, the Division revised the Conditions of Approval. (S-W
Cattle Company, Exhibit 8, pages 41 through 44).

At the February 25, 1993 Commission hearing, C & C presented Michael Pierce, an
expert geological witness who reviewed the need for a landfarm in this area (TR. 28, 47 and
59); explained how the facility would be constructed (TR. 31-32, C & C Exhibit 4); reviewed
how it would be operated (TR 32, 39-40) and showed that the operation of this landfarm
would not pose a threat to fresh water in the area (TR. 33-38, 41-44, 63-65).

The Petitioners called Tim Kelly, an expert witness with a bachelor's degree and
master's degree in geology and expertise in hydrogeology. Although he had not personally
visited the site (TR. 132) nor been previously invoived with a landfarm in Southeast New
Mexico that went through the permitting process (TR. 129-130), he had reviewed the
application filed by C & C (S-W Cattle Exhibit 8) and the Commission's approval of another
landfarm which is located in the San Juan Basin (S-W Cattle Exhibit 9). Based on his
expertise and these two exhibits, he testified about additional studies and tests he felt should
be conducted at this site. (TR. 119-128).

Kathy Brown testified as an expert witness for the Commission. Ms. Brown has a
bachelor's degree and a master's degree in geology. In her position with the Environmental
Bureau, she worked with landfarm applications and served as the lead person in developing

Division guidelines for these projects in association with other members of the Division's
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Environmental Bureau, including hydrogeologists and engineers. (TR. 147-149). Ms.
Brown reviewed how the Division's Conditions of Approval had been developed for this
facility (TR. 156) and how the operation of this facility under these conditions would assure
no migration of contaminants from this site. (TR. 157-171).

On April 29, 1993, the Commission entered Order No. R-9769-A, again approving
the application of C & C and expressly finding that "the operation of the proposed
landfarm in accordance with the Environmental Bureau's proposed "Conditions of
Approval” will not impair fresh water supplies in the area..." (Finding 16, Order No. R-
9769-A).

Petitioners sought rehearing pursuant to N.M.Stat.Ann. § 70-2-25 (1978). The
Commission took no action on the Petition for Rehearing and it was thereby denied
whereupon the Petition for Review was filed.

POINT 1

THE FINDINGS IN ORDER NO. R-9769-A
ARE SUFFICIENT

While the Commission is not required to make elaborate findings, it must make
findings of ultimate facts which are material to the issues and to otherwise make findings
which are sufficiently extensive to disclose its reasoning in reaching these ultimate
conclusions. Viking Petroleum v. Oil Conservation Comm’'n., |00 N.M. 451,453,672 P.2d
280 (1983); Fasken v. Oil Conservation Comm’'n.. 87 N.M. 292, 532 P.2d 588 (1975);
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Continental Oil Company v. Oil Conservation Comm'n., 70 N.M. 310, 373 P.2d 809 (1962).
Contrary to the contentions of the Petitioners, the Commission squarely addressed the

ultimate factual issue in this case when it found the C & C Landfarm would not impair fresh

water supplies in this area.

Commission Finding 16 reads:

"(16) Approval of this application and operation of the proposed landfarm

in accordance with the Environmental Bureau's proposed ""Conditions of

Approval" will not impair fresh water supplies in the area, will have no

adverse effect on human health nor on the environment, will not cause waste

and should be approved." [Emphasis added]
With this finding the Commission decided the ultimate factual issue in this case.
Furthermore, other findings in Order No. R-9769-A disclose the Commission's reasoning in
reaching its conclusion that contamination will not occur.

Finding 10 describes how the facility will be operated and what tests will be
conducted "to assure that no contamination is occurring.”

In Finding 11(a) the Commission finds that no fresh water exists under the 40-acre

landfarm site because the Ogalalla aquifer is not present there.’

Petitioners call this finding irrelevant and contrary to the evidence in Point IV of their

5

The absence of fresh water under the site was confirmed by each expert witness in this case. (Pierce,
TR. 40-41, 54, 63; Kelly, TR. 134; Brown, TR. 157-158). Furthermore, their testimony was not limited to
the Ogalalla formation. Even Petitioners' own expert could not say there was any groundwater under this
particular 40-acre tract (TR. 133-134).
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Petition for Review. However, the relevance is that with no groundwater directly below the
facility, contaminants cannot escape by migrating down into fresh water and then moving out
laterally through an aquifer. (Brown TR. 151). Instead. the only possible ways for fresh
water to be impaired would be for contaminants to be moved by (1) surface migration or (2)
subsurface migration away from the site and only then, after leaving the facility, getting into
an aquifer. In the remainder of Finding 11, the Commission determined that neither surface
nor subsurface migration of contaminants is possible.

Finding 11(b) addresses surface migration. The Commission concludes that with the
berms and the prescribed Conditions of Approval, surface migration will not occur for there
will be no movement of fluids off of or onto this landfarm.

Finding 11(c) deals with the question of subsurface migration. Here the Commission
concludes that with the tests required by its order of the treatment zone, subsurface migration
could be detected if it ever occurred.

Finding 14 incorporates into Order No. R-9769-A the Commission's "Conditions of
Approval" which will "assure safe operations" by detecting "leaking or movement of
contaminants that could cause the pollution of nearby underground fresh water supplies.”

With Finding 15, the Commission determines that "[i]f contaminant migration
occurs", the Division can "provide a procedure to prevent future contamination migration.”

Clearly, the findings in Commission Order No. R-9769-A decide the ultimate facts
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material to the issues in this case and are sufficient to disclose its reasoning in reaching these
conclusions. Points [ and IV of the Petition for Review are without merit.

Petitioners also attack the findings in this Order for failure to explain its decision on
each of the conditions they proposed (Petition for Review, Point IX). Here, Petitioners seek
the elaborate findings which in Fasken the Supreme Court stated were not required. Fasken
v. Oil Conservation Comm’n., 87 N.M. 292, 532 P.2d 588 (1975). When Finding 13 is
compared to the evidence presented by Petitioners, it is apparent that Petitioners' evidence
was {ully addressed in Order No. R-9769-A.

Tim Kelly, Petitioners' expert hydrologist, testified about what he felt should be done
by the Commission prior to approving this landfarm. He recommended numerous additional
tests be conducted. However, he testified that normally, before you decide what conditions
should be established and tests conducted, you go look at the site to reach conclusions about
the viability of the project. (TR. 130). Mr. Kelly then stated that he had never been to this
site, that he had conducted no tests or sampling in preparation for the hearing and that he was
unaware of what else the Petitioners might have done to prepare their objections to the C &
C proposal (TR. 130). Mr. Kelly testified that while he had no specific calculations for this
site (TR. 139), the Commission's guidelines developed after on-site inspections (TR. 44)

were "good as written" and again emphasized that "each site must be evaluated on its own."
(TR. 132).
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In Finding 13, the Commission acknowledged that Mr. Kelly "testified that additional
requirements might be necessarv to assure there was no contamination of fresh water
supplies.” But the Commission also found that Mr. Kelly had "admitted that such
requirements would need to be developed based on inspection of the facility and sampling
and testing of the water and soil in the area." This finding then notes that Mr. Kelly "stated
he had not been on the site and had taken no samples nor conducted any tests at the proposed
facility." Confronted with this presentation, the Commission did the only thing it could --
it found Mr. Kelly's opinion "not useful in this case." After such a complete impeachment
of himself, any other conclusion by the Commission about Mr. Kelly's testimony would have
been absurd. Any suggestion that any additional findings on this testimony is required, is
likewise ludicrous. Petitioners' Point IX must fail.

Petitioners assert the Division violated New Mexico Rule of Evidence 703 by
rejecting Mr. Kelly's opinions because he had not made a visual inspection of the site. This
argument mischaracterizes the Commission's action. The opinions of Mr. Kelly were
determined to not be useful in this case because he testified the additional tests he was
advocating should be developed based upon inspection of the facility -- something he said
he had not done. He testified that he had made no studies of this site, conducted no tests and
made no calculations and he admitted that his opinions were not based on his knowledge

of this site but upon a review of the application filed by C & C. The Commission is not
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required to accept an expert witness's opinions when the expert admits actions necessary to
validate his opinions were not taken and his recommendations were not developed for the
specific application at issue. Furthermore, when the Commission is confronted with
conflicting expert opinions, as the trier of fact it can accept the opinions of the experts whose
testimony is credible and useful in deciding the issues in the case and reject those opinions
which are not credible. Petitioners' Point III is without merit.

POINT II

ORDER NO. R-9769-A IS SUPPORTED BY
SUBSTANTIAL EVIDENCE

The New Mexico Supreme Court has stated that the Oil Conservation Commission
"is a creature of statute" whose powers are expressly defined and limited by the laws creating
it. Continental. supra at §14. The New Mexico Oil and Gas Act charges the Division and
Commission to regulate the dispositibn of nondomestic wastes resulting from various oil and
gas activities and operations and to protect public health and the environment. Sections 70-
2-12.B(21) and (22), N.M.Stat.Ann. (1978). Pursuant to this statute, the Division has
developed guidelines to be followed by those who propose to construct and operate
commercial landfarms. It has been given this authority because of its special expertise and
competence in these matters. Continental, supra at 819.

After C & C filed its application seeking approval of this commercial landfarm, the

Division exercised its statutory authority by conducting in-house reviews of the proposal,
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inspecting the site (TR. 44), and developing "Conditions of Approval" tailored to the
specifics of this project (TR. 156). Two public hearings were held on the application and at
both hearings this landfarm was approved.

Petitioners assert in Point V of their Petition for Review that the Commission
erroneously based its decision on a "visual inspection of the surface of the site" and ignored
the absence of a scientific hydrologic study. In essence, Petitioners contend that Commission
Order No. R-9769-A is arbitrary, capricious and not supported by substantial evidence. They
ask the Court to disregard the technical evidence presented by the expert witnesses of C &
C and the Division and the testing, inspections and recommendations of these experts.

As the Supreme Court announced in Nat. Council on Comp. Ins. v. Corp. Comm'n.,
107 N.M. 278, 282, 756 P.2d 558, 562 (1988), in reviewing administrative decisions to
determine if they are supported by substantial evidence, a review of the whole record is
required and while "the court views the evidence in the light most favorable to the agency
decision", it may not totally disregard the contravening evidence. The reviewing court must
look at the entire record to find evidence "that is sufficient for a reasonable mind to accept
as adequate to support the conclusion reached by the agency." Id.; see also Duke City
Lumber Co. v. New Mexico Environmental Improvement Board, 101 N.M. 291, 681 P.2d
717 (1984), on remand, 102 N.M. 8, 690 P.2d 451 (Ct. App. 1984), cert. quashed, 101 N.M.

741, 688 P.2d 778 (1984). Therefore, Petitioners' substantial evidence claim requires a full

TRIAL BRIEF OF RESPONDENTS OIL CONSERVATION COMMISSION OF THE STATE OF
NEW MEXICO AND C & C LANDFARM INC.,
Page 12



review of the evidence presented to the Commission on the operations at this facility and the
protection of fresh water supplies in the area.

At the hearing, C & C presented Michael Pierce, an expert geological witness, who
reviewed the need for a landfarm in this area (TR. 28, 47 and 59), explained how the facility
would be constructed and showed where pits, cells and monitor wells would be located (TR.
31-32, C & C Exhibit A) and how they would be operated (TR. 32, 39-40). Mr. Pierce
reviewed the "treatment zone monitoring method" to be used at this facility. With this
method, surface vegetation is removed and berms are constructed around each cell and
around the entire facility (TR. 33-36, C & C Exhibit 4). Tests are then conducted on the top
2 1/2 to 3 feet of soil below the original land surface in the cell, ("the treatment zone"), to
obtain data on the constituent elements in the soil against which subsequent test results can
be measured (TR. 35). Oil contaminated soils are then spread in the cells in layers, or "lifts,"
not to exceed six inches in thickness. These lifts are tilled or plowed at least every two
weeks to ensure proper aeration and bioremediation. (TR. 36). The soil is tested quarterly
to assure contaminants are not migrating into the treatment zone, and more comprehensive
testing is required on an annual basis (TR. 36-37). The results of all tests are reported to the
Oil Conservation Division (TR. 38).

Concerning the protection of fresh water in this area, Mr. Pierce testified that there

was no fresh water under this facility (TR. 41, 63) and showed that with the "treatment zone
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monitoring method" migration from this site to a water aquifer is not possible (TR. 64-66).
He testified that the monitor wells provide an extra level of protection against underground
migration (TR. 63). Mr. Pierce also noted that during a 100 year flood which occurred in
May, 1992, when there were no berms around the facility, water ran from the site to the
county road to the north and south of the facility (TR. 43) and not toward the Stradley well,
1/2 mile southwest of the disposal site (TR. 41). Furthermore, after this flood, the Oil
Conservation Division tested the five monitor wells at this site and found all to be dry (TR.
44). With berms at the site, and the 100 foot buffer zone around this facility, there should
be no surface fluid flow of any kind into the facility or runoff from this landfarm. (TR. 68-
69).

In response to this presentation, Mr. Stradley and Ms. Reeves presented testimony
concerning the general slope of the land in the area and the locations of various other water
wells. [n addition to this information and the testimony of Mr. Kelly summarized in Point
[ of this brief, Mr. Kelly called for an extensive hydrologic study of the area (TR. 119-126).

In response to Mr. Kelly's recommendations, Ms. Brown explained the Division's
"Conditions of Approval" and how they would result in no significant risk to the Stradley
water well.

When the whole record is reviewed as required by Nat. Council on Comp. Ins., supra

at 562, and Duke City Lumber, supra at 717-720, it is clear that Order No. R-9769-A is
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supported by substantial evidence. that this order was not based only on a visual inspection
of the surface of the site, and that no hydrologic study is required with the "treatment zone
monitoring method" being used at this facility.

Mr. Kelly might have decided this case differently than the Commission but he was
not the trier of fact. The Commission reviewed the evidence and entered an Order based
thereon with findings that fully disclose its reasoning. These findings are supported by
evidence sufficient for a reasonable mind to accept as adequate to support the conclusion
reached by the agency. Petitioners' Point V is without merit.

In Point VI, Petitioners challenge Finding 12 on substantial evidence grounds.

Finding 12 states:

"There 1s a need for landfarms to remediate oil contaminated soils in the oil
fields of southeast New Mexico."

Mr. Pierce testified that there were no similar landfarms in the area of the proposed
facility. (TR.28-29). He stated "... it's a much needed system. Right now we're very limited
on what we can do with oil-contaminated soil." (TR. 47). On cross-examination he further
elaborated on the need for this facility as follows:

"A. (Mr. Pierce) [ think a facility like this is needed, yes, sir.

Q. (Mr. Kellahin) Upon what basis did you reach that opinion?

A. Under even new OCD regulations, when you abandon a lease, this lease will

have to be reclaimed for state land, under state leases. And. under current
federal leases, once you abandon a lease, this lease must be reclaimed.
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So. you can either remediate it on site. or you can haul this material over to an
appropriate facility." (TR. 59).

Mr. Pierce's testimony was not challenged nor contradicted by any other witness.
Finding 12 is supported by substantial evidence and Petitioners' Point VI fails.
POINT III

C & C LANDFARM INC. MET ITS
BURDEN OF PROOF

In their Point II, Petitioners assert the Commission erred by improperly placing the
"Burden of Proof" on them at the Commission hearing. Because of what they characterize
as a misunderstanding by the Commission of this legal concept, they contend they were
required to demonstrate that this landfarm would harm fresh water. (Petition for Review at
4; Application for Rehearing at 5 through 8).

At the beginning of the February 25, 1993 Commission hearing, the issue of who had
the burden of proof was discussed. In response to questions by Commissioner LeMay about
the procedures to be followed, the Division's attorney, Robert G. Stovall, stated:

"This is truly, and the Division views this, as a De Noveo case. It is the

obligation of the Applicant to show that this facility can be constructed and

operated in a manner which is environmentally sound and meets the
requirements of the Division, including the fresh water protection, the human

or public health and the environment protections that are required. All the

requirements of the OCD rules must be satisfied." (TR. 20).

From the start, there was no confusion about who had to carry the burden of proof.

As Petitioners point out, the term "burden of proof' encompasses two separate

TRIAL BRIEF OF RESPONDENTS OIL CONSERVATION COMMISSION OF THE STATE OF
NEW MEXICO AND C & C LANDFARM INC,,
Page 16



burdens. The first is the burden of producing evidence. C & C's evidence is summarized in
Point I of this brief (pp. 13 through 15). The second burden is that of persuading the trier
of fact that the alleged facts are true. Here. the Commission was persuaded that the proposed
commercial landfarm would pose no threat to fresh water supplies in the area. (Order No.
R-9769-A, Finding 10, 11. 14-16).

To support their contention that the Commission had a misunderstanding of "Burden
of Proof", Petitioners attempt to rely on their own counsel's characterization of the April 27,
1993 deliberations ot the Commission. The record on appeal consists of the sworn testimony
of the witnesses and the exhibits admitted into evidence. The post-hearing comments of the
Commissioners as reported by Mr. Kellahin are outside the record and may not be considered
by the Court in reviewing this Order. See, Continental. supra at 819.

C & C met its burden of proof, presented evidence, and persuaded the trier of fact that
this landfarm should be approved. Point II of the Petition for Review fails.

POINT IV

THE COMMISSION PROCEDURES FULLY PROTECT
THE DUE PROCESS RIGHTS OF ALL PARTIES

The purpose of procedural due process is to ensure that the owners of constitutionally
protected property rights do not have those rights impaired by state action without having
notice and opportunity to be heard and participate in the proceedings which result in the state

action. See Jones v. Nuclear Pharmacy, Inc.. 741 F.2d 322 (10th Cir. 1984); McCoy v.
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N.M. Real Estate Comm'n.. 94 N.M. 602, 614 P.2d 14 (1980).

In this proceeding, the parties were aware of the application to be considered by the
Commission and the "Conditions of Approval" which the Division recommended be
incorporated into any Order which approved this application. Mr. Kelly testified at the
September 1. 1992 Examiner hearing on this application and. in preparation for the February
25, 1993 Commission hearing, that he had reviewed the January 6, 1993, revised "Conditions
of Approval." (TR. 115, 119-123). It is without dispute that the Petitioners had notice of the
February 25. 1993 hearing and the issues to be considered by the Commission in that
proceeding. Petitioners were afforded a full opportunity to be heard and participate in this
proceeding. Each of the Petitioners and their expert hydrologist presented evidence to the

Commission. Thus,. their due process rights have been protected, and Point VII of their

Petition for Review is without merit.

CONCLUSION

C & C Landfarm Inc. filed an application with the Oil Conservation Division seeking
authorization to construct and operate a commercial landfarm in Lea County, New Mexico.
The application was reviewed by the Division, the site of the proposed facility inspected by
the Division's Environmental Bureau and the application was determined to be approvable.
Pursuant to Division rules. notice of this application was provided to Petitioners and others.

Because of Petitioners' objections. the application has been twice reviewed in administrative
d pp
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hearings where Petitioners fully participated. The C & C application has been approved

twice.

The Order of the Commission approving this application contains all findings required
by law. These findings are supported by the evidence and the proceedings which resuited
in these Orders fully comply with all constitutional, statutory and procedural requirements.

Order No. R-9769-A should be affirmed.

Respectfully submitted,

OIL CONSERVATION COMMISSION
OF THE STATE OF/NEW NHEXIC

By: \{M\.ﬁ L \J&h }Y //
RAND CARROLL ESQ.”
Special Assistant Attorney General
Post Office Box 6429
Santa Fe, New Mexico 87505

Telephone: (505) 827-8156

C & C LANDFARM INC.

By:

ROBERT L. LOVE, ESQ.
Post Office Box 1099
Hobbs. New Mexico 88240
Telephone: (505) 397-7461
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FIFTH JUDICIAL DISTRICT
STATE OF NEW MEXICO
COUNTY OF LEA

ELSIE M. REEVES, W. TRENT STRADLEY
and S-W CATTLE COMPANY
Petitioners,
VvS. CIV 93247 (G)
OIL CONSERVATION OF THE STATE OF
NEW MEXICO and C & C LANDFARM, INC.

Respondents.

MEMORANDUM BRIEF
OF
ELSIE REEVES AND W. TRENT STRADLEY

This matter is before the Court on Petitioner’s Petition for Review of an

administrative order issued by the New Mexico Oil Conservation Commission

("Commission"). Petitioners seeks to have Commission Order R-9769-A declared

void. This order was issued by the Commission approving an application by C & C

Landfarm Inc. ("Applicant”) to construct and operate a commercial surface disposal

facility for the landfarming certain oil field wastes ("E&P waste") in Lea County, New

Mexico which adjoins property owned by Petitioners W. Trent Stradley and S-W

Cattle Company ("Opponents”). Applicant appears in support of the Commission’s

Order.



SCOPE OF JUDICIAL REVIEW

In recent years the substantial evidence requirement has changed from a review
of the evidence most favorable to the agency decision to a review of the evidence in
the whole record. Duke City Lumber Co. v. New Mexico Envtl. Improvement Bd.,
101 N.M. 291, 294, 681 P.2d 717, 720 (1984). Trujillo v. Employment Sec. Dept.,
734 P.2d 245 (N.M. App. 1987).

In reviewing the decision of the Commission, the New Mexico Supreme Court
has determined that the District Court is acting as an appellate court and the
presentation of new or supplemental evidence is such appellate proceedings is not
proper. Continental Oil Co. v. Oil Conservation Commission, 70 N.M. 310, 373
P.2d 809 (1962).

In addition, the Court cannot substitute its judgment for the Commission but
instead only must decide whether the Commission’s decision is reasonable, lawful and

based upon the substantial evidence in the record as a whole. Continental Oil, supra.

Recently, the New Mexico Supreme.Court in Santa Fe Exploration Company
vs. Oil Conservation Commission, 114 N.M. 103, 835 P.2d 819 (1992) provided the

following summary:

"Substantial evidence is relevant evidence that a reasonable mind would
accept as sufficient to support a conclusion. Rutter & Wilbanks Corp.
v. Oil Conservation Commission, 87 N.M. 286, 290, 532 P.2d 582,
586 (1975). In determining whether there is substantial evidence to
support an administrative agency decision, we review the whole record.
Duke City Lumber Co. v. New Mexico Envtl. Improvement Bd., 101
N.M. 291, 294, 681 P.2d 717, 720 (1984). In such a review, we view
the evidence in a light most favorable to upholding the agency



determination, but do not completely disregard conflicting evidence.
National Council, 107 N.M. at 282, 756 P.2d at 562. The agency
decision will be upheld if we are satisfied that evidence in the record
demonstrates the reasonableness of the decision. Id.

In any contested administrative appeal, conflicting evidence will be
produced. In the instant case, the resolution and interpretation of such
evidence presented requires expertise, technical competence, and
specialized knowledge of engineering and geology as possessed by
Commission members.

Where a state agency possesses and exercises such knowledge and
expertise, we defer to there judgment. Groendyke Transport v. N.M.
State Corporation Commission, 101 N.M. 470, 684 P.2d 1135 (1984);

Arbitrary and capricious action by an administrative agency consists of
a ruling or conduct, when viewed in light of the whole record, is
unreasonable or does not have a rational basis, and "is the result of an
unconsidered, wilful and irrational choice of conduct and not the result
of the "winnowing and sifting" process.

An abuse of discretion will also be found when the decision is contrary
to logic and reason.”

The New Mexico Supreme Court has stated the Oil Conservation Commission
"is a creature of statute” whose powers are expressly defined and limited by the laws
creating it. Continentél Oil, supra at 814. The New Mexico Oil and Gas Act
empowers the Commission to prevent waste and protect correlative rights (Sec. 70-2-2
NMSA (1978), as amended, and also charges it with responsibility for specifically
enumerated powers set forth in Section 70-2-12(B) NMSA (1978) as amended, which

include:

(21) to regulate the disposition of nondomestic wastes resulting from the
exploration, development, production or storage of crude oil or natural
gas to protect public health and the environment; and



(22) to regulate the disposition of nondomestic wastes resulting from the
oil field service industry, the transportation of crude oil or natural gas,
the treatment of natural gas or the refinement of crude oil to protect
public health and the environment including administrating the Water
Quality Act (74-6-1 to 74-6-4, 74-6-6 to 74-6-13 NMSA 1987) as
provided in Subsection E of Section 74-6-4 NMSA 1978."

New Mexico’s "Water Quality Act" was first enacted in 1967, established the
Water Quality Control Commission ("WQCC") and empowered it to "prevent and
abate" pollution of surface water and groundwater. Section 74-6-4.D NMSA 1978.
The Oil Conservation Division is one of the WQCC’s eight "constituent" agencies, and
has been designated by the WQCC to implement and enforce WQCC regulations for

oil and gas facilities.

In attempting to meet its statutory charge, the Division adopted Rule 711 which
defines "a commercial surface disposal facility” as any facility that receives
compensation for collection, disposal, evaporation or storage of produced water.
drilling fluids, drill cuttings, completion fluids, and/or other approved oil field related

waste in surface pits, ponds or below grade tanks.

Pursuant to Division Rule 711, an operator of a comn;ercial surface disposal
facility must file with the Division an application for permit to operate such a facility.
In this case, Applicant sought to construct and operate a commercial "landfarm"
facility which takes hydrocarbon contaminated soil to a central point and then spreads

it on the surface.

The task before this Court is to determine if the Commission’s decision is
reasonable, lawful and based upon substantial evidence in the record as a whole.

Opponents submit that it is not.



ISSUES FOR REVIEW

Opponents asks this Court to vacate Commission Order R-9769-A because the
order was entered in violation of Opponents’ constitutionally guaranteed due process
rights. Additionally, Opponents assert that this order is contrary to law, not supported
by substantial evidence and is arbitrary, capricious and an abuse of the Commission’s
discretion and should be vacated because:

(1) The Commission ignored the ultimate issue in dispute which was whether
this commercial waste disposal facility creates a risk of contamination to the
"Stradley fresh water aquifer”;

(2) Order R-9769-A was adopted by a majority of the Commission based upon
an incorrect understanding of "burden of proof” and by improperly shifting
that burden to the Opponents to demonstrate that the waste facility would
harm the fresh water aquifer;

(3) The Commission violated New Mexico SCRA Rules of Evidence Rule 703
when it rejected Opponent’s expert witness’s opinions because he had not
made a visual inspection of the surface;

(4) Order R-9769-A contains Finding (11) concerning the Ogalalla Aquifer”
but failed to make appropriate findings concerning the Stradley Aquifer”
which discloses that the Commission decided this case based upon the
location of an aquifer not at issue and therefore wrongly decided this case;

(5) The Commission erroneously hased its decision on a "visual inspection ) ‘
of the surface of the site” by Division employee and ignored ( ﬂa
the absence of a scientific hydrologic study and thereby adopted a standard

Jor scientific testimony which is contrary to State v. Alberico, 116 N.M. 156,

861 P.2d 192 (1993);

(6) There #$nq substantial evidence to support Finding (12) which states
"there is{a need fgr landfarms to remediate oil contaminated soils in the oil
fields of Seuthtast New Mexico";

(7) The Commission has entered an order which approved a commercial
"landfarm” waste facility specifically limited to the remediation of non-
hazardous hydrocarbon contaminated soils but set up a process for the
applicant to expand its facility and accept other contaminants and to do so
without public notice or public hearing violates procedural due process;




(8) The Commission’s order violated the Fasken, the Viking Petroleum, and
the Continental Oil cases when it failed to address and to decide the
Opponents’ issues and objections

BACKGROUND

This is a precedent setting case. This is only the second application for a

(I) About October 4, 1991, C & C Landfarm Inc. ("Applicant")
prepared and filed with the OCD-Environmental Bureau ("OCD-EB") an
application for a SURFACE WASTE DISPOSAL FACILITY seeking
authority to place contaminated soils on the surface of a 40-acre tract in
the SW/4NE/4 of Section 3, T20S, R37E, Lea County, New Mexico.

(2) Originally. Applicant applied for approval to excavate the native soil
within the facility down to the redbeds (about 10-16 feet) and then to fill v
the excavated pit with non-hazardous hydrocarbon contaminated soils.

Applicant had drilled five monitor wells and had not encountered water
in any of them.

(3) At the time of the application, a two acre portion of the site had been

commercial "landfarm" facility ever to be approved by a Division Examiner and the

first to be appealed to the Commission. The following chronology is provided:

sf‘ffv”'

excavated with the caliche material being removed and used on roads etc -

in the area. Applicant sought approval to continue to increase the
excavation to include the entire 40-acres over time.

(4) The OCD-EB began processing the application under Division Rule
711-Commercial Surface Waste Disposal Facilities.

(5) Timely objections were filed by Trent Stradley of S-W Cattle
Company, Elsie Reeves and others, ("the Opponents"). Mr. Stradley’s
ranch is adjacent to and south of the facility. His windmill is located
one-half mile from the facility and it is the only water available for his
cattle within two miles. It’s current water level is at about 12 feet below
ground level.



(6) On February 21, 1992, OCD-EB (Kathy Brown) wrote Applicant
expressing, among other things, concern for the "possibility of
contaminants migrating off of your property along the surface of the
redbed” and requested a detailed description of how Applicant planned
to prevent the migration of contaminants down gradient along the redbed
surface.

(7) On March 2, 1992, Applicant submitted to OCD-EB a schematic for
the excavated pit now showing a proposal to install a "redbed dike" on
the south, west and north edges of the property with the south edge of
the dike touching the north edge of the Stradley property.

(8) April 3, 1992, Kathy Brown notifies the Opponents that the
application is now to be administratively approved since it meets all of
the OCD-EB requirements to protect ground water, human health and the
environment.

(9) May 20, 1992, Kathy Brown notifies the Opponents of the application
has been approved subject to the May 20, 1992 conditions, attached. She
further notifies the Opponents that they may object and seek a hearing.

(10) September 1, 1992, the case is heard by Division Examiner Stogner
with Michael Pierce testifying for the Applicant and Tim Kelly,
hydrologist, Trent Stradley and Elsie Reeves testifying for the
Opponents.

(11) On November 16, 1992, Division Order R-9769 was entered
approving disposal into excavated pit subject to the May 20, 1992
OCD-ED Conditions, with very minor modifications.

(12) On December 8, 1992, Opponents timely filed for DeNovo Hearing
before the Commission.

(13) On January 6, 1993, the OCD-EB issued its proposed Revised
Recommendations which now preclude disposal into excavated pit.

(14) On February 25, 1993, the Commission held its DeNovo hearing.
(1S) On April 29, 1993, by a vote of 2-1, the Commission (with

Commissioner Gary Carlson dissenting) issued its decision approving this
facility.



(16) On May 18, 1993, an Application for Rehearing was timely filed
and was deemed denied when not granted within ten days.

(17) On June 1, 1993, an appeal to District Court was timely filed.

ARGUMENT

THE CONCERN:

This is a simple case. The disposal facility is adjacent to Opponent Stradley’s
S-W Cattle Ranch and approximately one-half mile from his nearest windmill which
provides water for his cattle. The ultimate factual issue is whether this surface waste
facility creates a risk of contamination to the fresh water aquifer ("Stradley Aquifer™)
from which Trent Stradley’s well has produced continuously in excess of forty-five

(45) years and is the only fresh water supply for cattle in some nine sections (TR. 83-
89, 99).

Opponent Stradley has fresh water at approximately 12-15 feet below the surface
in the immediate vicinity of the subject project which he currently uses and which is
at risk of contamination if this project is approved as outlined by the "OCD Conditions
of Approval" notice dated May 20, 1992 or as outlined in "OCD Recommendations”
dated January 6, 1993 (Tr. 99-101).

Opponent Stradley, who has been over every part of this "White Break" area
for decades, testified that the facility was located on the northeast edge of a natural
topographical depression with his fresh water windmill located in the bottom of that
depression and in excess of 30 feet lower than the surface waste disposal facility
(TR. 89-90).



Opponent Reeves, after extensive personal search of the State Engineer’s
records concerning fresh water wells in the area introduced evidence of the presence

of some forty-six (46) water wells in the area (TR. 108, Opponent’s Exhibits 6 & 7).

The Applicant had some 240 contiguous acres from which to select a possible

site for the facility. It chose a site closest to the Stradley property and his water wel

1 h
(TR. 50, 101). | Abé?/
o Cw

This is a simple case because there was insufficient scientific evidence presented

by the Applicant or by the OCD-EB to justify its request.

Opponents contend that the Commission could have and should have required
that this facility be located farther north within the same tract of land controlled by the
Applicant (TR. 101). Instead, the Commission chose to avoid this solution, ignored the i f
Opponents and approved a facility on the southern end of the Applicant’s tract adjacent I’Cln;l
to Mr. Stradley’s tract which puts the risk of contamination upon Mr. Stradley and not

upon the Applicant (TR. 99).

TWO AQUIFERS TO BE PROTECTED

The aquifer at risk is the Stradley Aquifer in the shallow alluvium down slope
from the proposed waste facility. The Stradley Aquifer is produced by a windmill
where the top of the water is only 12-15 feet below the surface (TR. 86). The issue
should be where are the vertical and horizontal limits of that aquifer and its recharge
system.

However, at the hearing the Commission raised the irrelevant issue of the
location of the Ogalalla aquifer and then used that irrelevant fact as a basis for

approval of the Application (TR. 141-144) and Finding (11)(a). The aquifer at risk



and for which the Commission failed to address any findings was the Stradley Aquifer
in the shallow alluvium down slope from the proposed waste facility. The issue which
the Commission failed to address is where are the vertical and horizontal limits of the

Stradley Aquifer and its recharge system.

It is of no consequence whether the Ogalalla aquifer is present under the waste
facility. However, if the Commission wants to decide this case based upon the
presence or absence of the Ogalalla aquifer under the facility, it has made a

fundamental error in finding the Ogalalla aquifer absent.

To decide this case based upon location of an aquifer not at issue in this case

is to wrongly decide this case.

HOW TO PROTECT THE STRADLEY AQUIFER?

Protection of the Stradley Aquifer is based upon the reliability of the facility
design which is based upon the integrity of the soil between the contaminants and the
aquifer and the ability to detect those contaminants as they move through those soils.

] )
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m}yﬂéf of this landfarm system is dependent upon the impermeability of
the redbeds but the applicant presented no data about the physical characteristics of
these deposits, such as cation exchange rates, in-situ permeability, remolded
permeability at specified compaction ratios, swelling characteristics, etc. All of these
would be critical factors to ensure that there is no migration of leachate along the top

of or through the redbeds (Tr. 131).
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WHERE’S THE SCIENCE?
To protect the Stradley Aquifer, it was essential for the Commission to have
proper scientific evidence about the physical characteristics of the soils and about the

Stradley Aquifer including its size, shape and recharge mechanics.

The Applicant’s failure to submit that evidence is fatal to its case and is what

Commissioner Carlson meant when he said t,hegsp;licant had failed to meet its
[a

"Burden of Proof."
The fact that the Appllcant d1d not find the Stradley Aqu1fer w1th some five

shallow monitor wells drilled on the proposed facility does not substitute for a proper
hydrologic study to determine the risk to the Stradley Aquifer. Contaminates can be
introduced on the surface and with the introduction of rain will percolate into the
ground both vertically and horizontally and migrate into the Stradley Aquifer (TR.
118, 133).

Nobody knows how the Stradley Aquifer is recharged and from what source.
Nobody knows the size and shape of the Stradley Aquifer. The Commission ignored

that absence of evidence and in doing so, failed to decide the ultimate issue in this

case. ) i X{

There are no scientific data mtroduced on SO ls tests and therefore no

compactlon data, no composmon data, and permeglglrlrﬁg ata fVP ‘gg

the constructlon and maintenance stand}ds ‘for the facility so that Stradley

would be protefted (TR. 52-54). WZ«%(
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Lo leadbole allowed

In a failed attempt to overcome the lack of scientific evidence, the Commission
found it necessary to order the construction of a berm to "prevent precipitation run-off
and run-on..." See Finding 11(b). However, it is of no use to order the construction
of a berm if there is no science or experience upon which to base its effectiveness and
no details concerning the construction, maintenance or operations requirements for the

berm.

. The Commission also made a mistake when it attempted to overcome the lack
c{ scientific evxdenc%dopung the OCD-EB January 6, 1993 Proposed Conditions

concermng a Buffer Zone, a Treatment Zone and a Monitoring system.

A Buffer Zone is essential but the proper distance must be based upon some site
specific scientific reasons to determine that distance is adequate. The Commission has

adopted an arbitrary distance for the Buffer Zone without any scientific basis.

A Treatment Zone and its Monitoring System are essential but it is speculation
that the first three feet of native soils will be an adequate "Treatment Zone" and with
monitoring will protect ground water. The proposed monitoring of the Treatment
Zone has no scientific basis for determining its reliability. There is no data from
which to determine that the location of the cells in which the contaminated soils will
be placed have been located an adequate distance from either the excavated pits or

from the boundary of the adjoining Stradley property. Nobody knows how frequently

to sample and how many samples per acre to take in order to detect contamination in

- —— e ——— e
the Treatment Zone. The OCD-EB Rev1sed Recommendations are inadequate to detect
any leaching process of movement of contaminants that could cause the pollution of

nearby fresh water supplies.

12



THE EXPERTS:

APPLICANT’S EXPERT:

Applicant’s only witness was Michael Pearce, a petroleum geologist, who was
employed by the Applicant to plan the facility (TR. 25, 26). Pearce testified that he
did not have a degree in hydrology and did not have any experience in modeling or
studying groundwater movement (TR. 27). He simply agreed to do what the OCD-EB
asked him to do (TR.29).

Other than the results of the five marker wells drilled to between 16-20 feet
deep (TR.40, Opponent Exhibit 8) and a water sample from the Stradley windmill
(TR. 42), Applicant had no technical data to support its application (TR. 40, 41) and
expressed no expert opinions concerning the adequacy of the design or operation of

this facility to protect public health, safety or groundwater (TR. 47-48).

Over the objection of Opponents, the Division attorney asked Mr. Pearce, an
unqualified witness, his opinions of the mostly likely manner in which contaminants

from the soil would possible get to fresh water (TR. 63).

In response to Commissioner Carlson question about how this facility was going

to work Pearce testified it’s "going to be trial and error.” (TR. 72)

THE AGENCY’S EXPERT:
Despite a disclaimer by the Commission’s attorney, the OCD assumed an
adversarial role in these proceedings with the Commission’s attorney calling Division

employee, Kathy Brown, to support granting the Applicant’s application (Tr. 146).

13



OCD-EB’s Kathy Brown dealt extensively with the Applicant and prepared the
various conditions of approval of the facility (Tr. 149-150). She was the Division’s
"expert witness" who had visited the site and was responsible for the latest draft of the

OCD proposed conditions for approval (Tr 150, 155). Kathy Brown held a degree in
geology but}@e training or experience in hydrology?: This was the first such

—_—

project for Southeastefn New Mexico and the first she had work on (Tr 151).

Ms. Brown had no idea about the likely direction that contaminants may move
and has no clue about the rate of that migration (Tr. 167). The 100 foot horizontal
setback ("buffer”) was recommended by Kathy Brown of the OCD-EB. On cross
examination, she admitted that there is no scientific basis for the distance being 100
feet (Tr. 175).

Again, Kathy Brown, testifying in support of the adoptions of the OCD-EB
conditions was not a qualified expert hydrologist and did not undertake an adequate

scientific study to justify her proposed Treatment Zone or its Monitoring system
(Tr. 161).

THE OPPONENTS’ EXPERT:

Opponents presented Mr. Tim Kelly, an expert hydrologist, (TR.111-113) who
testified and concluded that, based upon published U. S. Geological Survey maps of
water table contours, the likely direction of contaminant movement from the waste
disposal facility will be down gradient along the redbed surface directly towards the
Stradley water well (TR.117 and Opponent Exhibit 10 page 8). But there have been
no hydrologic studies of the area to determine the length of time and distance of travel
of the contaminants. (Tr. 135-137) His point was that the Commission cannot approve

this facility until that determination is made.

14



The Commission also assumed that any contamination would be kept confined
to a three foot "treatment zone" above the "redbeds” and if not, then detected by
periodic soil sampling. But Mr. Kelly testified that the Treatment Zone was
inadequate (TR. 127); there was no scientific study of the character of the soil (TR.
120); that the configuration of the upper surface of the redbeds in the 40-acre tract has
not been defined (TR.122); and there was an insufficient number of monitoring wells
to protect the environment (TR.119, 122, 127, 128). Mr. Kelly told the Commission
"there’s a tremendous opportunity for this stuff (contaminants) to get away from them

and they would never know it" (TR. 128).

COMMISSION’S STANDARD FOR EXPERTS:

The Commission accepted the opinions of the Division’s Environmental Bureau
("NMOCD-EB") even though its witness was not a hydrologist because she had made
a personal visual inspection of the site. See Finding (14). The Commission rejected the
expert opinions of Mr. Kelly, the Opponent’s qualified hydrologist, because he had not
made a recent personal visual inspection of the site. See Finding (13). The
Commission ignored the fact that Mr. Kelly had been present for and reviewed all of
the transcripts and exhibits of the Division Examiner hearing of this case including the
various topographical maps and testimony of others concerning the appearance of the
facility and the site and had conducted hydro-geologic studies in this general area in
the past. '

New Mexico Rule of Evidence 703 provides:

The facts or data in the particular case upon which an
expert bases an opinion or inference may be those
perceived by or made known to him at or before the
hearing. If of a type reasonably relied upon by experts in
the particular field in forming opinions or inferences upon
the subject, the facts or data need not be admissible in
evidence.

15



The Commission failed to remember the testimony of Mr. Stradley who had
repeatedly been over every part in this "White Breaks" area for decades (TR. 89-90).
Mr. Stradley testified that the surface waste facility was located on the northeast edge
of a natural topographical depression with his fresh water windmill located in the
bottom of that depression and in excess of 30 feet lower than the surface waste facility
(TR.89-90). As an expert witness, Mr. Kelly does not have to personally visit the
site. He is entitled to rely upon the observations of Mr. Stradley and others and did

so to support his expert opinions.

While a visual inspection of the surface of the facility is hardly scientific and
does not allow the observer to divine the subsurface conditions in the area, the only
inference for the Commission to have drawn from site inspection was that the surface
topography would increase the risk of contamination to the Stradley Aquifer (TR. 117-
118).

As an apparent excuse for disregarding the lack of technical data by the
Applicant, the Commission decided this case based upon which witness had made a
personal visual inspection of the site and thereby rejected the expert opinions of the
Opponent’s witness because he had not made a personal inspection of the site.
Although the Commission enjoys the ability to relax the rules of evidence they should

not decide cases based upon an erroneous application of those rules.

The Commission erroneously based its decision on a "visual inspection of the
surface of the site” by an unqualified Division employee and ignored the absence of
a scientific hydrologic study and thereby adopted a standard for scientific testimony
which is contrary to State v. Alberico, 116 N.M. 156, 861 P.2d 192 (1993) where

16



the New Mexico Supreme Court adopted a three factor approach to the admissibility
of scientific evidence:

a) The expert must be qualified by knowledge, skill, experience, training

or education;

b) will the testimony assist the trier of fact; and

c) will the expert testify only as to "scientific, technical or other
specialized knowledge.

COMMISSION’S EXPERTISE:

What distinguishes the subject case from the contested cases discussed in Santa
Fe Exploration Company, supra, is that there was no technical evidence in dispute
which required the specialized expertise of the Commission. The Applicant simply

failed to present a hydro-geologic study. And the Commission failed to require it

MW its expertise.

It is not a resolution by the Commission of a technical dispute between
competing expert witnesses when there are no hydrologic studies of the area and no
data from which to form an opinion about the proper facility design which would

adequately protect water from contamination.

The Commission failed to explain how that surface inspectior; could substitute
for a scientific hydrologic study of the potential contamination of Mr. Stradley’s fresh
water well.

OCD-EB VIOLATED DUE PROCESS:

The subject facility was one of the first of its kind (Tr. 151) and was designed

by the OCD-EB (TR.38,61) and not the Applicant and was permitted without any

science or experience to know that it would work. This has been and continues to be

17



a "make it up as you go" process by which the agency designs the specifications for
the facility and then challenges the Opponents to prove them wrong (TR. 115, 146).
Such an adversarial role is not the proper role for this agency. The procedure applied

by the Division in processing this case violated procedural due process.

Rather than functioning as a reviewing regulatory agency, the OCD-EB in this
case has taken a facilitator's role by providing "technical” support and assistance to the

Applicant before, during and after the hearing.

In its efforts to engage in the design of a "new type facility" and to
accommodate the requests of a former OCD employee, Eddie Seay, who is now a
consultant to the Applicant (TR.80-81), the OCD-EB’s actions in this case have
impaired and tainted its ability to be impartial and have caused the Commission to

approve an application which otherwise would have been denied.

It is difficult to have confidence in the expertise of this agency when the OCD-

EB approved the use of the excavated pit concept subject to conditions issued May 20,

1992. Then after the OCD-Examiner Hearing where the Opponents strenuously
objected to the use of the pit, the OCD-EB substggg’gllg revised the Conditions and
issued new requirements dated January 6. 1993 which now preclude the use of the

excavated pit.

It is difficult to consider the agency reasonable and objective when the Applicant
has let the OCD-EB in effect design the Landfarm facility and the OCD keeps
changing its mind. Opponents wonder if the facility as now approved even with the
January 6, 1993 conditions will protect ground water, human health and the

environment.

18



The Opponents fear the answer is that "nobody knows"--this is an experiment

in an area of known ground water produced at 18 feet. The methods used by the

—_— -+

Division in processing this case violates procedural due process.

ARBITRARY AND CAPRICIOUS:
It is characteristic of this case that the Division and Commission simply have

no expertise in this area. The procedures being  applied to this facility over the object

of the Opponents are based upon OCD-E@sfszs\\)of what is necessary for this

7
e

project.

What is arbitrary and capricious is that the Division has designed this facility
for the Applicant without any public notice or comment and then issues a notice to the
Opponents requiring them to come forward to assume the burden of proving that the

faculty will harm the Opponents.

It is impossible to defer to the specialized knowledge and technical expertise of
the Commission when the Commission failed to ask even the most basic of "common
sense" questions about:

(A) The agency’s handling of the-Horizontal Buffer Zone for the facility:

Applicant sought to put the facility and contaminated soils right up to the

property line common with Trent Stradley, an opponent. The OCD-EB

May 20, 1992 conditions approved the facility without a buffer zone.

The OCD examiner approved the application without a buffer zone.
Now, the Commission has adopted OCD-EB January 6, 1993 conditions

for a 100 foot buffer zone around facility BUT does not require a buffer

zone around the excavated pit.
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It is undisputed that Tim Kelly, the only qualified expert to testify on this
subject, said that an adequate Buffer Zone is essential to keep contaminants from
getting outside the facility prior to detection and moving undetected along the redbeds
towards the Stradley water well (TR. 117, 121-122). So the agency recommends a
distance it admits is arbitrary (TR. 121) and the Commission approves the use of an
arbitrary 100 foot set back without any prior experience, regulations, guideline or

anything else. That is arbitrary.

(B) The agency’s handling of the Treatment Zone for the facility:

OCD-EB’s Kathy Brown in Item #1 of the January 6, 1993 Conditions,
recommended that no contaminated soil be placed in the excavated pit
because she was concerned about the ability to detect and monitor for
contaminates moving along the redbeds which reversed an earlier OCD-
EB May 20, 1992 Conditions of Approval which allowed the disposal of

contaminated soils into the excavated pit.

The OCD-EB January 6, 1993 Plan now precludes the use of the
excavated pit. In order to protect ground water OCD-EB considers the -
disposal of contaminated soils on top of undisturbed native soil to
constitute an adequate vertical buffer between the containments and the

potential source of ground water recharge to the Stradley windmill.

Now, the Commission adopts the OCD-EB’s January 6, 1993
Recommendations because it is assumed that the contaminated soils will
be kept from any shallow fresh water because of about three feet of

native soil being used as a "treatment zone."
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It is undisputed that Tim Kelly, the only qualified expert to testify on this
subject, said that an adequate Treatment Zone is essential to keep contaminants
including salts from getting outside the facility prior to detection and moving
undetected along the redbeds (TR. 124-128). So the agency recommends and the
Comn}igsioniappyqves the use of an arbitrary three (3) foot Treatment Zone, ignoring

potential salt contaminatimwithout any prior experience, regulations, guideline or

anything else. That is arbitrary.

(C) The agency’s handling of the soil samples for the facility:

The May 20, 1992 Conditions did not require for any soil samples to be
taken. The January 6, 1993 Recommendation now requires soil samples.
The Commission adopts the OCD-EB January 6, 1993 Recommendations
to sample the treatment zone with a one sample taken quarterly in not

more than 5-acre cells.

It is undisputed that Tim Kelly said the ability to detect contaminants percolating
into the native soil treatment zone is predicated upon adequate soil samples but until
it is subject to a proper study nobody knows how frequently to sample and how many
samples per how many acres (TR. 131). So the Commission approves a soil sample
procedure for the facility with only a single sample taken at the center of the 40-acres
and without any knowledge whether soil conditions and characteristics will change over

the 40-acre tract. That is arbitrary.

WHAT HAPPENED TO DUE PROCESS?
It is not enough in this case for the Commission to simply adopted the OCD-EB
revised Conditions of Approval and to then append those conditions to Order R-9769-A
as Exhibit "A."
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The Commission granted the Applicant more than Applicant sought. While the
Applicant only sought to construct and operate a commercial "landfarm" facility
specifically limited to the remediation of non-hazardous hydrocarbon contaminated
soils, the OCD Conditions appended to the Order R-9769-A as Exhibit "A" also

authorize other contaminates to be received into the facility.

Specifically, OCD Conditions #1 and #10 set up a process for the Applicant to
expand its waste facility to accept other contaminates and to do so without public

notice or public hearing.

Since April, 1992, the Opponents have complained about receiving inadequate
notice of about this Application, including the NMOCD-EB approving this facility and
the various amendments to that Application without notice to Opponents. The public
notice in this case is flawed and continues to violate due process. The Commission
has perpetuated that violation of procedural due process by approving an order which

allows amendments to take place without public notice or hearing.

WHAT THE COMMISSION IGNORED:

The Commission is required to make findings of ultimate facts which are
material to the issues and to make sufficient findings to disclose the reasoning of the
Commission in reaching its ultimate findings with substantial support in the record for
such findings. Fasken v. Qil Conservation Commission, 87 N.M. 292, 532 P.2d 588

(1975). Continental Qil Company v. Qil Conservation Commission, 70 N.M. 310, 373
P.2d 809 (1962).
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Likewise, in Viking Petroleum v. Qil Conservation Commission, 100 N.M.

451, 453, 672 P.2d 280 (1983), the New Mexico Supreme Court reiterated its opinions

in Continental Qil and Fasken, that administrative findings by the Commission should
be sufficiently extensive to show the basis of the order and that findings must disclose

the reasoning of the Commission in reaching its conclusions.

The Commission failed to explain why it found it important to summarize the

disputed Applicant’s evidence but omitted a summary of the Opponent’s evidence.

The Commission failed to adopt an adequate order which complies with state
law. The Commission required the submittal of Post Hearing proposed orders from
both the Applicant and the Opponents (TR. 180) and then ignored the Opponent’s
requested findings. An adequate order would specifically address the issues described
in the Opponents’ Proposed Order and in its Application for Re-Hearing. The
Commission needed to articulate its decision on each of the essential conditions which

were opposed by the Opponents.

The Commission ignored the testimony of Mr. Stradley about the slope of the
topography and the fact the facility was some 35 feet higher in elevation to his down

slope fresh water well.

The Commission ignored the testimony of Opponent Reeves who had located
and identified some forty-six (46) water wellq in the are>,

e

The Commission ignored Opponents’ Requested Findings in its Proposed Order

that the granting of the application by the Commission would fail to protect human
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health and the environment and constituted a risk of contamination of ground water,
because:

(a) The Applicant's proposed plan will place at risk shallow water wells
located down-dip from the proposed landfarm which will be subject to
contamination from seepage of leachate contaminants.

(b) The Applicant’s plans to prevent migration of contaminants down
gradient along the redbed surface is inadequate.

(c) The proposed monitor wells are improperly located and will not
afford adequate assurance of detection of contaminants.

(d) The proposed dike identified in OCD Condition (10) in said Order is
insufficient and conditions on compaction and verification are inadequate
to stop the mobility of the leachate contaminants.

(e) The composition of the berm is not environmentally safe.

(f) Additional soil tests should be performed on the redbed soil.

(g) Applicant needs to perform liquid and plastic tests on the redbeds.
(h) The Applicant’s proposed barrier is inadequate for its proposed

landfarm.

Commission Order R-9769-A is fatally flawed and should be vacated by this
Court.

WHOSE BURDEN ANYWAY?

The Commission improperly placed the "Burden of Proof” on the Opponents to
demonstrate that the waste facility would harm the fresh water aquifer. During public
deliberations Commissioner Weiss commented that he had specifically edited Finding
(13) of Order R-9769-A to place emphasis upon the Opponent’s hydrologist’s failure

to visit the site and take samples and conduct tests.
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The Commission missed the purpose of Mr. Kelly's testimony. As the only
qualified hydrologic expert presented to the Commission on this matter, Mr. Kelly’s
testimony was to show the Commission what should be required of the Applicant (not

the Opponents) before a proper decision could be made about this waste facility.

It is not the Opponents’ burden to prove that this surface waste facility will
contaminate the Stradley Aquifer. To the contrary, it is the Applicant’s Burden of

Proof to persuade the Commission that it will not.

In this case, the alleged fact is that the approval of this facility will not pose a
risk to ground water, human health and the environment. The Applicant always
retains the ultimate burden of producing evidence AND the burden of persuasion that
the facility would not pose a risk to the Stradley Aquifer. The Applicant’s failure to
provide evidence of the size, shape and hydrology of the Stradley Aquifer from which
the Stradley windmill produces fresh water is a failure of the Applicant to meet its

"Burden of Proof."

All that the Opponents needed to do, they did by introducing evidence of the
location of the fresh water sources in the Stradley Aquifer in close proximity to the
waste facility. It then was the Applicant’s Burden of Proof to produce the hydrologic
study of the Stradley Aquifer which must provide convincing evidence that no risk was

being imposed upon the Stradley Aquifer by this waste facility.
While the Applicant introduced evidence of five monitor wells all located within

the facility having failed to encounter the Stradley Aquifer, the Applicant failed to

provide evidence explaining: (a) how water was present at the windmill and yet only
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one-half mile away, was absent at the facility; and (b) how the facility was going to

adequately protect the water well from contamination.

It is improper to put the Applicant’s failure of proof on the Opponents.
CONCLUSION

In summary, while the OCD-EB recommendations are well intended, they are
inadequate to provide reasonable protection of the valuable groundwater present in the
immediate adjacent tracts. The Commission should withdraw Order R-9769-A and
substitute Order R-9697-B which is attached hereto as Exhibit A and incorporated
herein by reference. In order to preserve Opponents’ right to further appeals of this
matter, all of the issues set forth in our proposed Order R-9697-B are made a part of
this Application for Rehearing.

Respectfully submitted,

W .Thomas Kellahin, Esq.
P.O. Box 2265 ;

Santa Fe, New Mexico 87504
(505) 982-4285

AND/KELLAHIN,

[

C. Gene Samberson, Esq.

P. O. Drawer 1599
Lovington, New Mexico 88260
(505) 396-5303

ATTORNEYS FOR OPPONENTS: W.T. STRADLEY
(S-W CATTLE CO.) AND ELSIE M. REEVES
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