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WHEREUPON, the f o l l o w i n g proceedings were had a t 

9:28 a.m.: 

CHAIRMAN WROTENBERY: And then I b e l i e v e we j u s t 

have one other item we need t o discuss today, although we 

won't p l a n t o take a c t i o n on i t , and t h i s i s Case 12,897, 

the A p p l i c a t i o n of the New Mexico O i l Conservation D i v i s i o n 

f o r the adoption of amendments t o D i v i s i o n Rule 118 

concerning hydrogen s u l f i d e gas. 

Steve, you have some i n f o r m a t i o n f o r us, I 

believe? 

MR. ROSS: Yes, madame Chairman. 

The record's been closed i n t h i s case now t w i c e , 

and i t ' s been closed f o r a s u b s t a n t i a l time now. The l a s t 

item t h a t we received when the record was open was the 

consensus r e p o r t of the work group, and I forwarded t h a t t o 

a l l of you. 

When you compare the consensus d r a f t against the 

Commission's d r a f t , i t ' s apparent t h a t t h e r e are about s i x 

issues which I ' l l need some d i r e c t i o n on before I can d r a f t 

a f i n a l order and f i n a l Rule i n t h i s matter, and I ' l l j u s t 

run down them. 

What I have done — What I've put to g e t h e r i s a 

packet f o r each of you w i t h a s t r i k e o u t v e r s i o n of the 

Rule, modified pursuant t o the consensus work group's 

d r a f t . I t ' s k i n d of a conceptual document t o giv e you 
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something t o look a t , t o re a c t against. I t ' s my work 

product, and i t ' s not intended e x a c t l y t o be your work 

product a t t h i s p o i n t , but i t ' s a discussion d r a f t . 

And what I ' d l i k e t o do i s give one of these t o 

each of you and ask as you look a t i t and t h i n k about i t i n 

the upcoming days or weeks before we a c t u a l l y meet t o enact 

the Rule. What the l i t t l e packet contains i s a s t r i k e o u t 

— you know, our usual l i n e - o u t , s t r i k e o u t v e r s i o n . This 

i s the l a t e s t one. And i t also contains the d r a f t order. 

The d r a f t order, of course, i s a work i n 

progress, because we don't — w i t h o u t knowing e x a c t l y which 

d i r e c t i o n we're going t o go on these s i x issues, I had t o 

guess. So t h i s i s o f f e r e d f o r what i t ' s worth. 

Let me run down — 

CHAIRMAN WROTENBERY: Let me j u s t make one t h i n g 

c l e a r f o r the record. This i s your work product, and i t ' s 

not intended f o r p u b l i c display? 

MR. ROSS: Right, I'm not going t o d i s t r i b u t e 

t h i s , i t ' s j u s t f o r your c o d i f i c a t i o n . I t ' s j u s t — f r e e 

t o t h i n k about i t i n the next few days. I t ' s not intended 

t o be a f i n a l product or anything l i k e t h a t . So look a t 

i t , r e a c t t o i t . 

Let me run down the s i x main issues, though, t h a t 

we're confronted w i t h . U n f o r t u n a t e l y , the consensus d r a f t 

and the previous d r a f t l e f t unresolved some issues which 
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y o u ' l l need t o decide a t some p o i n t , and they are as 

f o l l o w s . 

The f i r s t issue t h a t ' s a r i s e n between the o l d e r 

d r a f t s and t h i s l a t e s t d r a f t i s the t i m e l i n e s t h a t are 

a p p l i c a b l e t o t h i n g s l i k e doing your t e s t i n g , doing your 

de t e r m i n a t i o n of the radius of exposure and f o r developing 

a p l a n , a hydrogen s u l f i d e contingency p l a n . 

As y o u ' l l r e c a l l , the way the Rule works i s , once 

the Rule becomes e f f e c t i v e , the operator i s r e q u i r e d t o 

t e s t t h e i r w e l l s or systems or p l a n t s , what have you, and 

determine what concentration of hydrogen s u l f i d e e x i s t s i n 

the gas t h a t they're handling. And the issue i s , how long 

should they be perm i t t e d a f t e r the Rule i s enacted t o 

conduct t h a t t e s t and then t o determine the r a d i u s of 

exposure, i f applicable? 

The Rule as d r a f t e d now — and I don't there's 

any — the r e r e a l l y hasn't been any di s p u t e about t h i s 

p r o v i s i o n a l l along, i s t h a t once you make a de t e r m i n a t i o n 

t h a t you have a p o t e n t i a l l y hazardous volume, t h a t you 

subsequently have t o w r i t e a contingency plan t o provide 

f o r response ac t i o n s and other a c t i v i t i e s i n the event of a 

release. 

So there's another issue t h e r e about how long 

should you have t o prepare t h i s plan, given the f a c t t h a t 

t h e r e are no such plans r e q u i r e d a t t h i s p o i n t , or — I 
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gather there's some s o r t of a plan, but even the consensus 

d r a f t provides q u i t e a laundry l i s t of t h i n g s t h a t have t o 

be i n the plans. I t h i n k i t ' s safe t o say nobody has a 

plan l i k e t h a t r i g h t now, or i f they do they haven't been 

submitted t o the D i v i s i o n . 

So those are b a s i c a l l y the two areas where you as 

a body need t o decide how much time you want t o provide. 

CHAIRMAN WROTENBERY: And what's i n the va r i o u s 

d r a f t s ? 

MR. ROSS: I n the e a r l i e r d r a f t s you had 180 

days, h a l f a year, s i x months, t o do your i n i t i a l 

d e t e r m i n a t i o n and your i n i t i a l t e s t i n g . And then you had 

s i x months a f t e r t h a t t o prepare your contingency p l a n . 

The consensus work d r a f t has extended t h a t time p e r i o d t o 

one year. 

CHAIRMAN WROTENBERY: For both? 

MR. ROSS: I t ' s not completely c l e a r t o me — 

Yeah, f o r both. I t ' s not c l e a r t o me whether the d r a f t 

provides f o r a one-year time p e r i o d f o r t e s t i n g and then a 

subsequent one-year period f o r developing your p l a n . I 

don't t h i n k i t says t h a t , but the e a r l i e r d r a f t s provided 

t h a t those t h i n g s would happen i n succession. 

So t h a t seems t o be one of the main issues t h a t 

you're going t o have t o look a t , i s how much time should we 

give? Should i t be successive, should i t be cumulative? 
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CHAIRMAN WROTENBERY: Let me j u s t say, I don't 

know what the sense of the other Commissioners i s , but I 

t h i n k the way i t was l a i d out i n i t i a l l y where they had s i x 

months t o do the i n i t i a l t e s t i n g or de t e r m i n a t i o n — i t ' s 

not r e a l l y r i g h t t o say t e s t i n g , because they can make a 

dete r m i n a t i o n based on process knowledge as w e l l , but i n 

the e a r l i e r d r a f t they had s i x months t o do the 

det e r m i n a t i o n and the c a l c u l a t i o n of the r a d i u s of exposure 

and then another s i x months t o do a plan, i f one was 

re q u i r e d , and I would t h i n k t h a t would be adequate time. 

Do you have a sense? 

COMMISSIONER LEE: No, i t — Can they speak out 

now? 

MR. ROSS: The record i s a c t u a l l y closed, unless 

you want t o re-open the record, i n which case we probably 

would have t o p u b l i s h t h a t , take i t up a t a subsequent 

time. 

CHAIRMAN WROTENBERY: Well, I guess I ' d j u s t say 

d r a f t i t w i t h s i x months f o r the determination c a l c u l a t i o n 

and another s i x months f o r the plan, and then we can make a 

f i n a l d e c i s i o n on t h a t we take f i n a l a c t i o n . 

MR. ROSS: Okay, the next item t h a t seems t o be 

an issue i s — revolves around the a c t i v a t i o n of t h e 

contingency plan and what should t r i g g e r t he a c t i v a t i o n of 

the p l a n . The consensus work d r a f t appears t o r e q u i r e t h a t 
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a pl a n be a c t i v a t e d when there's a release t h a t could 

produce a p o t e n t i a l l y hazardous volume. 

COMMISSIONER LEE: I don't understand. Can you 

repeat t h a t ? 

MR. ROSS: Okay. When you've gone through your 

d e t e r m i n a t i o n and determined t h a t you have a p o t e n t i a l l y 

hazardous volume present i n your gas stream, which i s — by 

reference t o the equations t h a t we discussed w i t h Mr. 

Pr i c e , then you're r e q u i r e d t o produce a contingency p l a n , 

which provides f o r c e r t a i n a ctions i n the event of a 

release. 

The issue here i s , when should you be r e q u i r e d t o 

put t h a t p lan i n t o action? When should you c a l l i n the 

tr o o p s , when should you s t a r t making phone c a l l s , 

evacuating, t a k i n g measures t o c o n t r o l releases, c a l l i n g 

the s t a t e p o l i c e , doing a l l t h a t k i n d of s t u f f ? I t ' s the 

t h r e s h o l d , and you p r e t t y much have t o set a t h r e s h o l d , a 

th r e s h o l d l e v e l or time d e s c r i b i n g i n some manner so t h a t 

operators know when they have t o make a c a l l . 

COMMISSIONER LEE: So i f they have a r u p t u r e of 

the wellhead — 

MR. ROSS: Right. 

COMMISSIONER LEE: — you want t o know when they 

should c a l l ? 

MR. ROSS: Right 
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COMMISSIONER LEE: I thought i t was r i g h t away. 

MR. ROSS: Well, i t ' s not so much r i g h t away, 

i t ' s what c o n s t i t u t e s an event t h a t would r e q u i r e them t o 

make the c a l l . L i k e , say, you knock a valve o f f on a small 

l i n e and you have a small leak. Does t h a t r e q u i r e you t o 

make the c a l l s , or does i t have t o be a c a t a s t r o p h i c 

f a i l u r e , a blowout, something l i k e t h a t ? 

And the way the consensus d r a f t i s d r a f t e d , which 

i s d i f f e r e n t from e a r l i e r d r a f t s , i s t h a t a release would 

only m e r i t — or you'd only r e q u i r e t h a t a pl a n be 

a c t i v a t e d i n the event of a c a t a s t r o p h i c f a i l u r e , not some 

les s e r f a i l u r e . 

CHAIRMAN WROTENBERY: Steve, would you check the 

work group d r a f t ? Because I t h i n k t h a t issue was addressed 

i n the work group d r a f t i n the s e c t i o n on the a c t i v a t i o n 

l e v e l . I t h i n k where there was s t i l l an issue was i n the 

s e c t i o n on when a plan i s r e q u i r e d , and t h e r e i s some 

language t h a t says a plan should be r e q u i r e d when t h e r e i s 

a — 

MR. ROSS: Well, I mean, i t j u s t — I t says under 

the Plan A c t i v a t i o n , hydrogen s u l f i d e p lan s h a l l address 

the a c t i v a t i o n l e v e l and events t h a t would lead t o t h a t 

t h r e s h o l d . Minimum c r i t e r i a f o r a c t i v a t i o n s , minimum 

c r i t e r i a — 

CHAIRMAN WROTENBERY: I t has minimum c r i t e r i a . 

STEVEN T. BRENNER, CCR 
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MR. ROSS: — s h a l l i n clude an event t h a t could 

r e s u l t i n a — they r e c i t e , 100 p.p.m. i n a p u b l i c area, 

500 p.p.m. a t a p u b l i c road, 100 p.p.m. 3000 f e e t from the 

s i t e of the release, or 50 p.p.m. f o r t e n minutes a t the 

boundary of the f a c i l i t y . 

Aside from the l a s t f a c t o r , i t ' s a — 

COMMISSIONER LEE: I s the document you're based 

upon r i g h t now, i t ' s a consensus of the producers and the -

- Wayne and Roger's — the f i n a l version? 

MR. ROSS: Right. Right. That's the e x h i b i t 

t h a t Mr. Brooks submitted t o us a few weeks ago, which I 

e-mailed t o you. 

COMMISSIONER LEE: Uh-huh. But I thought they 

had another meeting t o come out w i t h t h i s consensus, r i g h t ? 

MR. ROSS: That's what t h i s i s . 

COMMISSIONER LEE: I s t h i s — Right? I s t h a t 

r i g h t ? Or — You don't have t o say i t , okay? 

CHAIRMAN WROTENBERY: That i s r i g h t , and they 

submitted t h a t t o us. There are s t i l l some issues 

remaining — 

COMMISSIONER LEE: A l l r i g h t . 

CHAIRMAN WROTENBERY: — i n the — 

COMMISSIONER LEE: A l l r i g h t . 

CHAIRMAN WROTENBERY: — consensus d r a f t — 

COMMISSIONER LEE: A l l r i g h t . 
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CHAIRMAN WROTENBERY: — and t h a t ' s what Steve's 

t r y i n g t o h i g h l i g h t f o r you. 

COMMISSIONER LEE: A l l r i g h t . 

MR. ROSS: I'm p u t t i n g i t i n your l a p , a c t u a l l y . 

COMMISSIONER LEE: Right. 

COMMISSIONER BAILEY: May I see the work group 

d r a f t j u s t b r i e f l y ? 

I t h i n k the issue t h a t ' s s t i l l of concern i s t h i s 

language i n E.l where i t says "A hydrogen s u l f i d e 

contingency plan i s a w r i t t e n document t h a t provides a plan 

of a c t i o n t h a t w i l l be used t o a l e r t and p r o t e c t persons a t 

r i s k i n the release of hydrogen s u l f i d e gas t h a t could 

produce a PHV." That's the language of the work group 

d r a f t . 

That p a r t i c u l a r p r o v i s i o n i s not adequate, 

because th e r e can be releases a t l e v e l s s i g n i f i c a n t l y less 

than a PHV t h a t would s t i l l have a po s s i b l e d e t r i m e n t a l 

e f f e c t on people w i t h i n the area of exposure. And we 

t a l k e d about t h a t during the l a s t hearing, and the issue 

was addressed i n the paragraph on the a c t i v a t i o n l e v e l , but 

I t h i n k i t was probably an ov e r s i g h t . This PHV language 

remains i n t h i s p r o v i s i o n t h a t describes the purpose of the 

plan. 

And my recommendation t o the Commission would be 

t h a t we j u s t leave i t as i t was. I t ' s a general statement 
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of the purpose of the plan, which i s t o p r o t e c t persons a t 

r i s k i n the event of a p o t e n t i a l l y s i g n i f i c a n t release of 

hydrogen s u l f i d e gas. I t h i n k t h a t ' s a p r e t t y basic 

statement. 

COMMISSIONER BAILEY: Uh-huh. 

CHAIRMAN WROTENBERY: There are other p r o v i s i o n s 

t h a t a c t u a l l y say when a plan i s r e q u i r e d and r e f e r t o the 

existence of a p o t e n t i a l l y hazardous volume and a l l , but 

t h a t reference t o PHV i n t h a t p a r t i c u l a r c o ntext, I t h i n k , 

i s not appr o p r i a t e . 

MR. ROSS: Sha l l I move on t o the t h i r d issue? 

CHAIRMAN WROTENBERY: Uh-huh. 

MR. ROSS: The t h i r d issue p e r t a i n s t o signs, and 

the s i g n p r o v i s i o n seemed t o have provoked a l o t of 

controversy over the course of the rulemaking. The present 

d r a f t , the consensus work d r a f t , condensed a l l the p r i o r 

thoughts on the sign issue i n t o some very simple r e g u l a t o r y 

language, which seems t o be a b i g improvement. 

However, i n one area i t d i f f e r e d from p r i o r 

d r a f t s , and t h a t i s t h a t i t e s s e n t i a l l y grandfathered 

e x i s t i n g signs t h a t comply w i t h other a p p l i c a b l e 

r e g u l a t i o n s , and some examples t h a t are given are the 

Department of Trans p o r t a t i o n and OSHA. 

And so I guess the issue presented by t h i s change 

i s , should we grandfather sign provisions? 
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CHAIRMAN WROTENBERY: And I ' l l share w i t h the 

Commissioners my view on t h a t p a r t i c u l a r p o i n t . 

I t h i n k a t t h i s stage the work group has done a 

good j o b of s i m p l i f y i n g the sign requirement and b a s i c a l l y 

p u l l i n g out the essence of the p r o v i s i o n and s e t t i n g some 

basic requirements f o r signs w i t h o u t being too t e r r i b l y 

p r e s c r i p t i v e . And I t h i n k the requirements t h a t they have 

t h e r e should give the operators a l o t of f l e x i b i l i t y , and I 

would expect t h a t a l o t of the signs would meet the 

requirements of the rev i s e d d r a f t — the signs t h a t t he 

operators already have out t h e r e . 

The requirements t h a t are i n the Rule now are 

p r e t t y basic requirements, the e s s e n t i a l elements necessary 

t o advise the p u b l i c of the hazard, and so I'm not i n c l i n e d 

t o go along w i t h the grandfather p r o v i s i o n . 

I would — I do recognize t h a t i t may take some 

time t o v e r i f y t h a t a l l signs are i n compliance, and I 

would suggest, perhaps, t h a t we include a p r o v i s i o n i n 

th e r e t h a t gives the operators some time t o review t h e i r 

signage and b r i n g t h e i r compliance up t o standards. But I 

do not concur w i t h the gr a n d f a t h e r i n g . 

COMMISSIONER BAILEY: How much time do you t h i n k 

would be reasonable? 

CHAIRMAN WROTENBERY: I don't know. At l e a s t a 

year. I would be w i l l i n g t o consider more time than t h a t , 

STEVEN T. BRENNER, CCR 
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but — 

COMMISSIONER BAILEY: I t seems l i k e we gave a 

year f o r the l a s t time we d e a l t w i t h signs, a couple of 

years ago. 

CHAIRMAN WROTENBERY: Okay. 

COMMISSIONER BAILEY: I t h i n k t h a t t h a t d i d work 

out --

CHAIRMAN WROTENBERY: Uh-huh. 

COMMISSIONER BAILEY: — whatever t h a t time 

p e r i o d was. 

CHAIRMAN WROTENBERY: Okay. 

MR. ROSS: Want me t o dash some language 

p e r m i t t i n g t h a t ? 

CHAIRMAN WROTENBERY: That i n s t e a d of a 

grandfather clause gives a compliance p e r i o d . 

MR. ROSS: Another issue which has a c t u a l l y been 

p r e v a l e n t throughout t h i s rulemaking has been an issue of 

other plans. The BLM's Onshore Order r e q u i r e s contingency 

plans t h a t are s i m i l a r but not i d e n t i c a l w i t h the p l a n 

t h a t ' s apparently provided f o r — I guess they could be 

i d e n t i c a l , but they don't n e c e s s a r i l y have t o be i d e n t i c a l , 

w i t h the plan t h a t ' s proposed i n the consensus work d r a f t 

— and the issue as t o what extent t h a t we should recognize 

those plans and obviate operators from coming up w i t h a new 

plan on the same w e l l , f o r example, or having t o d u p l i c a t e 
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or t r i p l i c a t e , even, t h i s work. 

The previous D i v i s i o n d r a f t s — and I haven't 

researched t h i s thoroughly, but t h i s issue has changed i n 

the v a r i o u s d r a f t s s l i g h t l y from time t o time — I t h i n k 

the previous d r a f t s permitted submission of a p l a n t h a t ' s 

r e q u i r e d f o r some other r e g u l a t o r y program, e i t h e r i n 

support of an exemption or j u s t as — f o r the D i v i s i o n t o 

review and determine whether i t meets the requirements of 

t h i s Rule. 

This d r a f t changes t h a t a b i t , and I ' l l j u s t read 

you what i t says. They've added a paragraph c a l l e d 

M u l t i p l e J u r i s d i c t i o n and i t says, "Where an e x i s t i n g 

o p e r a t i o n or f a c i l i t y i s subject t o m u l t i p l e 

j u r i s d i c t i o n s . . . and i s i n compliance w i t h the r e s p e c t i v e 

hydrogen s u l f i d e r u l e s of t h a t j u r i s d i c t i o n , i t s h a l l be 

presumed t h a t the operation or f a c i l i t y i s als o i n 

compliance w i t h t h i s r u l e . " 

So as you can see, t h i s takes t h a t concept we've 

been s t r u g g l i n g w i t h and broadens i t t o the requirements of 

the e n t i r e Rule, not j u s t the requirement t o submit a plan. 

I t ' s a b i t of a s i g n i f i c a n t departure from e a r l i e r d r a f t s , 

and I wanted t o b r i n g t h a t t o your a t t e n t i o n t o t r y and get 

some guidance on how t o handle t h a t one. 

I mean, the obvious problem i s t h a t the 

r e g u l a t i o n s of other j u r i s d i c t i o n s — Texas, the BLM, what 
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have you, OSHA — are not going t o be i d e n t i c a l w i t h 

whatever v e r s i o n you decide t o adopt of t h i s Rule. There 

are going t o be d i f f e r i n g standards. I f you agree t o t h i s 

language, you would e s s e n t i a l l y agree t o waive the 

p r o v i s i o n s of your Rule i n the event another j u r i s d i c t i o n , 

say the BLM, has a less r e s t r i c t i v e r u l e on a given p o i n t . 

COMMISSIONER BAILEY: I haven't s t u d i e d the BLM 

r u l e . I have no idea how... 

CHAIRMAN WROTENBERY: I haven't e i t h e r , i n 

d e t a i l . I don't know how the two si z e up, and I don't 

t h i n k we have any r e a l evidence i n the record t h a t 

addresses t h a t p o i n t s p e c i f i c a l l y . I'm not even sure we 

have a — 

MR. ROSS: Onshore Order 6 — 

CHAIRMAN WROTENBERY: Do we have a copy of 

Onshore Order 6 i n the record? 

MR. ROSS: I have one i n my o f f i c e — 

CHAIRMAN WROTENBERY: But not i n the record? 

MR. ROSS: — and I have, you know, the Texas 

r u l e . 

CHAIRMAN WROTENBERY: Yeah. My general view on 

these questions of m u l t i p l e j u r i s d i c t i o n i s t h a t the agency 

should work together t o t r y t o e l i m i n a t e c o n f l i c t and 

avoid, as much as possible, d u p l i c a t i o n of e f f o r t . I am 

not g e n e r a l l y a proponent of d e f e r r i n g t o another agency's 
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r e g u l a t i o n s . 

I t has — For one t h i n g , the language t h a t ' s i n 

the work group d r a f t i s confusing t o me. I t e s t a b l i s h e s 

some k i n d of presumption t h a t i f they're i n compliance w i t h 

the BLM order, f o r instance, t h a t they're i n compliance 

w i t h t h i s Rule. 

I'm not sure what t h a t means i n p r a c t i c e . I 

don't know i f t h a t ' s intended t o say t h a t i f the D i v i s i o n 

wants t o enforce a p r o v i s i o n of t h i s Rule i t f i r s t has t o 

c a l l the operator i n and e s t a b l i s h through a hearing 

process t h a t the BLM r u l e was not as s t r i n g e n t as the s t a t e 

r u l e or what. I j u s t don't understand the purpose of t h a t 

presumption language and how the agency i s supposed t o 

defeat the presumption. 

I also have had u n s a t i s f a c t o r y experience w i t h 

some other places where we've deferred t o other f e d e r a l 

requirements t h a t are less s t r i n g e n t than the s t a t e 

requirements, as i n the bonding area. 

COMMISSIONER BAILEY: Uh-huh. 

CHAIRMAN WROTENBERY: There have been times when 

we've plugged orphan w e l l s on f e d e r a l lands, and the cost 

t o the s t a t e ended up being greater because the f e d e r a l 

bond requirement was less than the s t a t e bond requirement. 

So I do f e e l s t r o n g l y t h a t we need t o make sure 

t h a t — even on f e d e r a l lands, t h a t the operations are 
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meeting the requirements of t h i s p a r t i c u l a r Rule. For one 

t h i n g , the people t h a t we're t r y i n g t o p r o t e c t are the 

p u b l i c of the State of New Mexico t h a t are probably i n most 

cases not r e s i d e n t s of f e d e r a l lands. 

So the f e d e r a l - s t a t e d i s t i n c t i o n doesn't take me 

f a r enough, r e a l l y . 

COMMISSIONER BAILEY: And doesn't i t go t o the 

t r a d i t i o n a l question of who has a u t h o r i t y i n New Mexico? 

CHAIRMAN WROTENBERY: Uh-huh. 

COMMISSIONER BAILEY: I t h i n k you need t o — 

CHAIRMAN WROTENBERY: I t r a i s e s t h a t question. 

COMMISSIONER BAILEY: — r a i s e t h a t question and 

ask i f t h i s doesn't create more of a problem, a s o r t of 

precedence, t h a t the s t a t e agency defers t o the f e d e r a l 

government. And I t h i n k t h a t there are so many examples of 

where t h a t creates a problem, such as i n the mining area. 

CHAIRMAN WROTENBERY: Uh-huh. 

COMMISSIONER BAILEY: There are always questions 

i n the Mining and Minerals D i v i s i o n , who has a u t h o r i t y . 

And I would p r e f e r t o see the OCD continue i t s h i s t o r i c a l 

a s s e r t i o n t h a t i t has j u r i s d i c t i o n over a l l lands i n New 

Mexico, and not abdicate any a u t h o r i t y over f e d e r a l lands. 

CHAIRMAN WROTENBERY: Now, t h a t being s a i d , what 

I would suggest i s t h a t we very c l e a r l y i n c l u d e a statement 

i n the — a t l e a s t the contingency-planning p o r t i o n of the 
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Rule and maybe some other p o r t i o n s as w e l l , t h a t i f an 

operator submits a plan t h a t has been prepared f o r BLM or 

f o r some other j u r i s d i c t i o n t h a t meets the requirements of 

t h i s Rule, then OCD w i l l accept t h a t p lan i n s a t i s f a c t i o n 

of these requirements. 

COMMISSIONER BAILEY: I t ' s the OCD's r o l e t o make 

t h a t determination. 

CHAIRMAN WROTENBERY: Uh-huh. 

COMMISSIONER BAILEY: I can buy o f f on t h a t . 

MR. ROSS: And then don't f o r g e t t h a t i f — 

There's s t i l l a broad exemption paragraph i n a l l the d r a f t s 

t h a t have been running around. And i f an operator b e l i e v e s 

t h a t t h e i r compliance w i t h another r u l e means t h a t they 

don't need t o comply w i t h t h i s p a r t i c u l a r Rule and they 

have good reasons f o r t h a t , they can always apply t o the 

D i r e c t o r f o r an exemption from any p a r t of the Rule. I t ' s 

very broadly s t a t e d i n t h a t paragraph. 

Of course there has been, and I t h i n k t h e r e s t i l l 

i s i n a l l these d r a f t s , language under the contingency-plan 

p o r t i o n t h a t you're welcome t o submit a pl a n t h a t you've 

prepared f o r another j u r i s d i c t i o n , and as long as i t meets 

the requirements of t h i s Rule, which — i n the consensus 

d r a f t they've backed o f f from e a r l i e r d r a f t s where t h e r e 

was a l o t of d e t a i l provided i n the contingency-plan 

p o r t i o n of the Rule, you have t o do t h i s , you have t o do 
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t h i s , you have t o submit t h i s . They've backed o f f now and 

r e q u i r e you t o address subjects, you know, s u b j e c t matters 

i n t he Rule, r a t h e r than s p e c i f i c p o i n t s , you know, have 

t h i s , provide t h i s . 

So there's a l i t t l e b i t more f l e x i b i l i t y t h e r e t o 

prepare a plan f o r BLM t h a t addresses a l l the same subjects 

and then suddenly j u s t change the header, or not even 

change the header. The Environmental Bureau has the pl a n 

t h a t s a t i s f i e s t h i s Rule. So... 

CHAIRMAN WROTENBERY: Okay, I t h i n k d r a f t i t up 

wi t h o u t the multi-agency j u r i s d i c t i o n p r o v i s i o n — I'm not 

sure how t h a t was captioned, but — and then i n c l u d e some 

s p e c i f i c language i n d i c a t i n g t h a t a plan t h a t has been 

submitted t o another agency or prepared f o r another agency 

may be submitted t o the OCD i n s a t i s f a c t i o n of t h i s Rule, 

i f i t meets the requirements of t h i s one. 

COMMISSIONER LEE: So they can apply t o BLM and 

they don't have t o f i l l out your form, they can d i r e c t l y 

get those forms t o me? 

MR. ROSS: The l a t e s t d r a f t doesn't r e q u i r e the 

s p e c i f i c form, i t j u s t r e q u i r e s — 

COMMISSIONER LEE: And how you want t o s p e c i f y 

i t , they have t o f i l l i t out again? 

MR. ROSS: No. 

COMMISSIONER LEE: No. 
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MR. ROSS: No, we don't. We don't want t o create 

busy work, I wouldn't t h i n k . 

CHAIRMAN WROTENBERY: Dr. Lee, I know some of the 

smaller companies have expressed concern about the burden 

of p u t t i n g together t h i s plan. I s t h i s something PRRC 

could help w i t h — 

COMMISSIONER LEE: Yes, yes. 

CHAIRMAN WROTENBERY: -- s e t t i n g up some k i n d of 

a — 

COMMISSIONER LEE: Yes, we w i l l work w i t h you — 

not we, they — they w i l l work w i t h you and the i n d u s t r y t o 

come up w i t h something. 

CHAIRMAN WROTENBERY: Okay. 

COMMISSIONER LEE: On l i n e or — 

CHAIRMAN WROTENBERY: I t would probably be 

h e l p f u l t o have i t i n several d i f f e r e n t formats. 

COMMISSIONER LEE: Okay. Then Martha w i l l thank 

you f o r g i v i n g her more jobs. 

CHAIRMAN WROTENBERY: Okay. Next? 

MR. ROSS: A l l r i g h t , number f i v e , t he issue of 

e l e c t r o n i c submission has been an issue through the whole 

process, and i t ' s an issue I guess you're u l t i m a t e l y going 

t o have t o decide. I know the D i v i s i o n i s working towards 

a l o t of paperless — 

COMMISSIONER LEE: We can do t h a t . 
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MR. ROSS: — processes, and then — 

CHAIRMAN WROTENBERY: Huh? 

COMMISSIONER LEE: We can do t h a t . 

CHAIRMAN WROTENBERY: Okay. 

MR. ROSS: — some of the e a r l i e r d r a f t s t h a t 

r e q u i r e plans and other items i n the Rule be submitted 

e l e c t r o n i c a l l y t o the D i v i s i o n , those p r o v i s i o n s have been 

loosened over time, I know, but they're s t i l l i n t h e r e , and 

they're — the consensus d r a f t proposes t o do away w i t h 

them i n la r g e p a r t . 

CHAIRMAN WROTENBERY: E n t i r e l y , I t h i n k . 

MR. ROSS: Yeah. I t h i n k t h a t some of the 

smaller operators aren't able t o e-mail. Perhaps they 

don't have an e-mail s e r v i c e , or they i n some cases may not 

even have computers. So t h i s — i t would be an issue f o r 

some of them t o submit e l e c t r o n i c a l l y . 

CHAIRMAN WROTENBERY: Are they able t o m a i l i n a 

disk? 

MR. ROSS: The way the t h i n g has always read, 

i t ' s submitted e l e c t r o n i c a l l y . And you could i n t e r p r e t 

t h a t as p e r m i t t i n g m a i l i n g i n a d i s k or something l i k e 

t h a t . I t h i n k people are i n t e r p r e t i n g t h a t as — 

CHAIRMAN WROTENBERY: — over the I n t e r n e t . 

MR. ROSS: — over the I n t e r n e t or through 

e-mail. 
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COMMISSIONER LEE: We can encourage them, but we 

cannot f o r c e i t . 

CHAIRMAN WROTENBERY: Well, we do — You know, 

f o r p r o d u c t i o n r e p o r t s , f o r instance, f o r operators w i t h 

over 100 w e l l s , we r e q u i r e them t o submit e l e c t r o n i c a l l y . 

And we don't i n t e r p r e t t h a t as over the I n t e r n e t . I t means 

— a l o t of them send i n a di s k w i t h a spreadsheet on i t . 

COMMISSIONER LEE: I mean i f somebody has only 

two or thr e e w e l l s — 

CHAIRMAN WROTENBERY: Uh-huh. 

COMMISSIONER LEE: — they don't want t o — 

CHAIRMAN WROTENBERY: Well, l e t me ask you t h i s . 

Are operators r e a l l y going t o be t y p i n g contingency plans? 

MR. ROSS: You mean on a t y p e w r i t e r ? 

CHAIRMAN WROTENBERY: Uh-huh. I don't know. 

MR. ROSS: Well, the D i v i s i o n owns one 

t y p e w r i t e r . 

(Laughter) 

MR. ANDERSON: A type- what? 

(Laughter) 

CHAIRMAN WROTENBERY: I t r e a l l y seems t o me t h a t 

most of them w i l l be doing t h i s , or t h e i r c o n t r a c t o r s w i l l 

be doing t h i s , on some type of computer, so t h a t they could 

send i n a d i s k . There may be a few t h a t f i l l i n the blanks 

on a form i n handwritten — 
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COMMISSIONER LEE: That's a d i f f e r e n t — 

CHAIRMAN WROTENBERY: — by hand or on a 

t y p e w r i t e r , I don't know, but — 

COMMISSIONER LEE: I t h i n k the p r o d u c t i o n data, 

the same t h i n g . We w r i t e a manual — 

CHAIRMAN WROTENBERY: Uh-huh. 

COMMISSIONER LEE: — w i t h your s i g n a t u r e on 

i t — 

CHAIRMAN WROTENBERY: Uh-huh. 

COMMISSIONER LEE: — and we go out t o v i s i t 

people and we --

CHAIRMAN WROTENBERY: Uh-huh. 

COMMISSIONER LEE: — make sure they get some, 

you know — 

CHAIRMAN WROTENBERY: Uh-huh. 

COMMISSIONER LEE: When do you need t h i s ? Four 

months? Two months? 

CHAIRMAN WROTENBERY: Probably i n a few months. 

COMMISSIONER LEE: Can we charge B u r l i n g t o n ? 

CHAIRMAN WROTENBERY: With what? 

(Laughter) 

MR. FOPPIANO: They're not allowed t o t a l k . 

CHAIRMAN WROTENBERY: Now you're using i t as a 

s h i e l d . 

COMMISSIONER LEE: Okay, w e ' l l t a l k about 
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d e t a i l s , but we w i l l — you know, we — 

CHAIRMAN WROTENBERY: Okay. So what's the — I 

w i l l say, the D i v i s i o n does not want paper. However we get 

the r e , l e t ' s get there. And I t h i n k i t ' s only f a i r t h a t 

we're working very hard t o scan a l l of our hard copy 

documents r i g h t now and make t h a t i n f o r m a t i o n a v a i l a b l e . 

We've set systems up so we can take p r o d u c t i o n r e p o r t s 

e l e c t r o n i c a l l y and APDs e l e c t r o n i c a l l y . The f u t u r e i s 

going t o be i n the area of e l e c t r o n i c communication. We're 

g e t t i n g r i d of our f i l e cabinets, we're not going t o have a 

place t o put a l l of t h i s paper. And so we need the 

i n f o r m a t i o n i n some s o r t of e l e c t r o n i c form. Anything t h a t 

we get i n paper we w i l l be having t o scan, and we'd l i k e t o 

minimize t h a t work, so — 

COMMISSIONER LEE: Can you t e l l Jan about i t ? 

Jan i s i n charge of t h i s ? Or Ben? 

CHAIRMAN WROTENBERY: Ben, probably. 

COMMISSIONER LEE: Ben and Michael Stogner. 

CHAIRMAN WROTENBERY: But you b e t t e r not have a 

requirement f o r e l e c t r o n i c f i l i n g on i t , or — 

COMMISSIONER LEE: I t h i n k f o r the people w i t h 

two or thr e e — the production, you d i d n ' t r e q u i r e them t o 

f i l e e l e c t r o n i c a l l y . 

CHAIRMAN WROTENBERY: Not the smaller ones. 

COMMISSIONER LEE: Right, so — 
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CHAIRMAN WROTENBERY: Uh-huh. 

COMMISSIONER LEE: — I t h i n k the same t h i n g can 

be ~ 

CHAIRMAN WROTENBERY: Okay. 

MR. ROSS: Some s o r t of a t h r e s h o l d — 

CHAIRMAN WROTENBERY: I f we get a f l o o d of 

contingency plans a year from now, can we send them t o PRRC 

f o r — 

COMMISSIONER LEE: Sure, sure, we — 

CHAIRMAN WROTENBERY: Okay. 

COMMISSIONER LEE: — have o f f i c e s a t NMOGA, we 

can put i t t h e r e . 

CHAIRMAN WROTENBERY: Oh, NMOGA, okay. Okay. 

COMMISSIONER LEE: But t h a t ' s your d e c i s i o n , 

t h a t ' s not our dec i s i o n . 

CHAIRMAN WROTENBERY: What's — what's — 

COMMISSIONER LEE: Whether you r e q u i r e people t o 

send i t e l e c t r o n i c a l l y . 

CHAIRMAN WROTENBERY: That's the Commission's 

d e c i s i o n , so you're here w i t h us. Okay. 

Any suggestions? 

COMMISSIONER BAILEY: I ' d l i k e t o see 

consistency. Companies w i t h more than a hundred w e l l s have 

t o f i l e e l e c t r o n i c a l l y , i t seems t o me those are the same 

operators who should be re q u i r e d t o f i l e e l e c t r o n i c a l l y 
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here. For those companies t h a t have one or two and are not 

computer l i t e r a t e , I can see where i t would create problems 

and I t h i n k i f we set t h a t t h r e s h o l d t h a t i f t h e r e are more 

than 25, more than 50 contingency plans t h a t are t o be 

f i l e d , they have t o be e l e c t r o n i c . But some s o r t of 

th r e s h o l d l i k e t h a t . 

COMMISSIONER BAILEY: Okay. Do you want t o m u l l 

t h a t one over, Steve, and — 

MR. ROSS: I t h i n k one could d r a f t language t h a t 

set a t h r e s h o l d . 

CHAIRMAN WROTENBERY: Okay. 

MR. ROSS: I' d have t o t h i n k about how t o do i t 

because obviously the Rule doesn't j u s t apply t o w e l l s , but 

I t h i n k i t could be done. 

CHAIRMAN WROTENBERY: Okay. Why don't we look a t 

something l i k e t h a t ? 

MR. ROSS: Okay, the l a s t issue i s the — there's 

been a paragraph i n the d r a f t f o r some time — i t was M i n 

e a r l i e r d r a f t s — t h a t the consensus d r a f t proposes t o 

e l i m i n a t e , and i t p e r t a i n s t o c o r r e c t i v e a c t i o n s . The 

paragraph — I t ' s r e a l l y only one sentence. I t says the 

D i v i s i o n may r e q u i r e c o r r e c t i v e a c t i o n s i f necessary t o 

maintain c o n t r o l of a w e l l or any other f a c i l i t y or t o 

safeguard p u b l i c s a f e t y . 

I t r e a l l y j u s t s t a t e s the obvious. The O i l and 
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Gas Act permits us t o r e q u i r e c o r r e c t i v e a c t i o n s t o 

maintain c o n t r o l of a w e l l w i t h o u t s t a t i n g i t here, but I 

know t h a t a t some p o i n t during t h i s process — I t h i n k i t 

came through one of the Bureau's witnesses — they f e l t i t 

i s important t o r e s t a t e t h i s so as t o avoid any confusion 

about t h e i r a u t h o r i t y when they order somebody t o f i x 

something, something along those l i n e s . 

That's — whether t h a t should — Even i f the 

paragraph i s deleted, we probably maintain t h a t a u t h o r i t y 

anyway, under the O i l and Gas Act. So the d e c i s i o n i s 

whether t o leave i t i n as a reminder of t h a t a u t h o r i t y or 

whether t o take i t out. 

CHAIRMAN WROTENBERY: And I ' l l say, the work 

group language i s lengthy and i s missing a c o n j u n c t i o n 

somewhere t h a t I t h i n k a f f e c t s the meaning, and I t h i n k i t 

r a i s e s more questions than i t answers. 

MR. ANDERSON: I t has a verb. 

CHAIRMAN WROTENBERY: I know, i t has sev e r a l 

verbs. 

(Laughter) 

COMMISSIONER LEE: But I w i l l say, the s h o r t e r 

v e r s i o n t h a t was, I t h i n k , p r e v i o u s l y agreed t o by the work 

group, by the i n i t i a l work group — I don't know i f t h a t ' s 

t r u e or not, a c t u a l l y , because we've had so many d i f f e r e n t 

d r a f t s . 
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The shor t e r v e r s i o n , l i k e Steve says, i s j u s t a 

statement of our s t a t u t o r y a u t h o r i t y . So on the one hand 

I ' d f e e l comfortable j u s t s t r i k i n g the p r o v i s i o n e n t i r e l y , 

because we've got t h a t a u t h o r i t y . 

I w i l l say, our D i s t r i c t O f f i c e s have requested a 

statement i n the Rule of t h i s a u t h o r i t y , because they run 

i n t o s i t u a t i o n s where they're asking an operator or an 

operator's re p r e s e n t a t i v e s t o address an issue, and the 

response i s , w e l l , where does i t say t h i s i n the Rules? 

And so the D i s t r i c t O f f i c e s have asked t h a t t h e r e be some 

statement of the D i v i s i o n ' s a u t h o r i t y i n t h i s area, w i t h i n 

the Rule i t s e l f . 

And I — I can go e i t h e r way. I t ' s very c l e a r l y 

w i t h i n the D i v i s i o n ' s a u t h o r i t y . 

COMMISSIONER BAILEY: My f e e l i n g i s , i f i t 

d u p l i c a t e s language of the O i l and Gas Act — 

CHAIRMAN WROTENBERY: Uh-huh. 

COMMISSIONER BAILEY: — i f i t could create 

confusion over i n t e r p r e t a t i o n of any a c t i o n the D i v i s i o n 

would take — 

CHAIRMAN WROTENBERY: Uh-huh. 

COMMISSIONER BAILEY: — t h a t i t should not be 

th e r e . 

CHAIRMAN WROTENBERY: Uh-huh. Well, t h a t ' s 

d e f i n i t e l y t r u e of the work group language, t h a t i t could 
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create confusion. 

COMMISSIONER BAILEY: I t seems t o me the 

D i v i s i o n ' s concerns could be addressed i n another v e i n by a 

p o l i c y statement or a — 

CHAIRMAN WROTENBERY: We have a — 

COMMISSIONER BAILEY: — new p o l i c y . 

(Laughter) 

CHAIRMAN WROTENBERY: Yes, because of a l l of the 

p o l i c y statements t h a t get issued, we sa i d t h a t our 

p o l i c i e s w i l l be w r i t t e n i n our Rules. 

COMMISSIONER BAILEY: I l i k e t h a t , I l i k e t h a t . 

I ' l l j u s t give them a copy of the s t a t u t e . 

CHAIRMAN WROTENBERY: Yes, a copy of the s t a t u t e . 

COMMISSIONER BAILEY: Give them t h a t , we can hand 

t h a t out. 

COMMISSIONER LEE: So we're t a k i n g out — 

CHAIRMAN WROTENBERY: I t h i n k t h a t — I would 

s t r o n g l y advise against using the work group language. We 

could use the language t h a t was i n the l a s t Commission 

d r a f t — 

COMMISSIONER LEE: I t h i n k we — 

CHAIRMAN WROTENBERY: — but given the 

controversy on the p o i n t , I ' d be comfortable l e a v i n g i t 

out. What's there i s j u s t a statement of the Commission's 

and the D i v i s i o n ' s s t a t u t o r y a u t h o r i t y — 
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COMMISSIONER LEE: So j u s t take — 

CHAIRMAN WROTENBERY: — so — 

COMMISSIONER LEE: — t h i s a l l out? 

CHAIRMAN WROTENBERY: I t h i n k we could — 

COMMISSIONER LEE: Okay. 

CHAIRMAN WROTENBERY: — j u s t leave i t out and 

maybe provide some guidance t o the D i s t r i c t O f f i c e s t h a t 

i ncludes both the p r o v i s i o n s of the Rule and the p r o v i s i o n s 

of the s t a t u t e t h a t would apply t o help them i n t h e i r 

i n s p e c t i o n and enforcement e f f o r t s . 

COMMISSIONER BAILEY: Let's not confuse — 

CHAIRMAN WROTENBERY: Okay, so w e ' l l s t r i k e t h a t 

p r o v i s i o n . 

COMMISSIONER LEE: You're going t o h u r t Bruce's 

f e e l i n g s . He wrote t h i s . 

CHAIRMAN WROTENBERY: I hope he d i d n ' t w r i t e 

t h a t . 

(Laughter) 

COMMISSIONER LEE: This i s engineering w r i t i n g . 

CHAIRMAN WROTENBERY: I t h i n k , t o me, t h a t has 

a l l the hallmarks of a committee e f f o r t . 

(Laughter) 

CHAIRMAN WROTENBERY: I wouldn't blame any one 

person f o r t h a t language. 

MR. ROSS: You may get i n p u t whether you l i k e i t 
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or not. 

CHAIRMAN WROTENBERY: Yes. Okay. 

MR. ROSS: Okay, so those are the s i x key b i g 

issues t h a t I i d e n t i f i e d w i t h t h i s l a t e s t d r a f t . The 

question i s where t o go from here, and t h a t ' s why I whipped 

up t h i s v e r s i o n f o r you t o t h i n k about, which I ' l l g i v e you 

a f t e r the meeting, and the order. But I ' l l be able t o 

de f i n e those documents a l o t more, given your i n p u t today, 

and maybe I should do t h a t and then e-mail you amended 

documents. 

CHAIRMAN WROTENBERY: And what we're t h i n k i n g i s , 

we may be able t o take f i n a l a c t i o n on t h i s Tuesday a t the 

beginning of the meeting. We do have i t on the agenda. 

And so, Steve, do you t h i n k by the end of the day you could 

get a — 

MR. ROSS: Uh-huh. 

CHAIRMAN WROTENBERY: — re v i s e d v e r s i o n of the 

d r a f t order out, and t h a t w i l l g ive us some time t o look a t 

i t before Tuesday morning. 

MR. ROSS: Uh-huh. 

CHAIRMAN WROTENBERY: Any other questions, or any 

issues t h a t the Commissioners might have wanted t o r a i s e , 

based on the work group d r a f t ? 

COMMISSIONER BAILEY: Was ther e a question on the 

use of the word "reasonable"? 
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MR. ROSS: Well, t h a t word appears i n the two 

paragraphs t h a t — 

CHAIRMAN WROTENBERY: We've delete d — 

MR. ROSS: — I understand you want me t o d e l e t e . 

CHAIRMAN WROTENBERY: So I t h i n k we took care of 

t h a t issue. 

(Laughter) 

COMMISSIONER BAILEY: That's a l l I have. 

CHAIRMAN WROTENBERY: Okay. Anything e l s e , then, 

f o r today? 

I ' l l e n t e r t a i n a motion t o adjourn. 

MR. ROSS: You might want t o make i t — 

CHAIRMAN WROTENBERY: Oh, I'm s o r r y . 

MR. ROSS: — cl e a r t h a t we're c o n t i n u i n g t h i s 

case u n t i l Tuesday. 

CHAIRMAN WROTENBERY: Okay, yes, we are 

co n t i n u i n g t h i s case u n t i l Tuesday. I t i s on the — 

MR. ROSS: I t i s on the agenda. 

CHAIRMAN WROTENBERY: — agenda f o r Tuesday and 

— so j u s t f o r the record w e ' l l make t h a t c l e a r , t h a t we 

w i l l be t a k i n g t h i s up Tuesday. 

I ' l l e n t e r t a i n a motion t o adjourn. 

COMMISSIONER BAILEY: I so move. 

COMMISSIONER LEE: Second. 

CHAIRMAN WROTENBERY: A l l i n favor say "aye". 
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COMMISSIONER BAILEY: Aye. 

COMMISSIONER LEE: Aye. 

CHAIRMAN WROTENBERY: Aye. Thank you. 

(Thereupon, these proceedings were concluded a t 

10:15 a.m.) 

* * * 
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