§ 3165.2

§3165.2 Conflicts between regulations.

In the event of any conflict between
the regulations in this part and the
regulations in title 256 CFR concerning
oil and gas operations on Federal and
Indian leaseholds, the regulations in
this part shall govern with respect to
the obligations in the conduct of oil
and gas operations, acts of noncompli-
ance, and the jurisdiction and author-
ity of the authorized officer.

[47 FR 47765, Oct. 27, 1982. Redesignated
and amended at 48 FR 36583-36586, Aug. 12,
1983, further amended at 53 FR 17365, May
16, 1988]

§3165.3 Notice, State Director review and
hearing on the record.

(a) Notice. Whenever an operating
rights owner or operator, as appropri-
ate, fails to comply with any provi-
sions of the lease, the regulations in
this part, applicable orders or notices,
or any other appropriate orders of the
authorized officer, written notice shall
be given the appropriate party to
remedy any defaults or violations.
Written orders or a notice of violation,
assessment, or proposed penalty shall
be issued and served by personal serv-
ice by an authorized officer or by cer-
tified mail. Service shall be deemed to
occur when received or 7 business days
after the date it is mailed, whichever
is earlier. Any person may designate a
representative to receive any notice of
violation, assessment, or proposed pen-
alty on his/her behalf. In the case of a
major violation, the authorized officer
shall make a good faith effort to con-
tact such designated representative by
telephone to be followed by a written
notice. Receipt of notice shall be
deemed to occur at the time of such
verbal communication, and the time of
notice and the name of the receiving
party shall be confirmed in the file. If
the good faith effort to contact the
designated representative is unsuccess-
ful, notice of the major violation may
be given to any person conducting or
supervising operations subject to the
regulations in this part. In the case of
a minor violation, written notice shall
be provided as described above. A copy
of all orders, notices, or instructions
served on any contractor or field em-
ployee or designated representative
shall also be mailed to the operator.
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Any notice involving a civil penalty
shall be mailed to the operating rights
owner.

(b) State Director review. Any ad-
versely affected party that contests a
notice of violation or assessment or an
instruction, order, or decision of the
authorized officer issued under the
regulations in this part, may request
an administrative review, before the
State Director, either with or without
oral presentation. Such request, in-
cluding all supporting documentation,
shall be filed in writing with the ap-
propriate State Director within 20
business days of the date such notice
of violation or assessment or instruc-
tion, order, or decision was received or
consijdered to have been received and
shall be filed with the appropriate
State Director. Upon request and
showing of good cause, an extension
for submitting supporting data may be
granted by the State Director. Such
review shall include all factors or cir-
cumstances relevant to the particular
case. Any party who is adversely af-
fected by the State U”wmooou.m decision
may appeal that decision to the Interi-
or Board of Land Appeals as provided
in § 3165.4 of this part.

(c) Review of proposed penalties.
Any adversely affected party wishing
to contest a notice of proposed penalty
shall request an administrative review
before the State Director under the
procedures set out in paragraph (b) of
this section. However, no civil penalty
shall be assessed under this part until
the party charged with the violation
has been given the opportunity for a
hearing on the record in accordance
with section 109(e) of the Federal Oil
and Gas Royalty Management Act.
Therefore, any party adversely affect-
ed by the State Director’s decision on
the proposed penalty, may request a
hearing on the record before an Ad-
ministrative Law Judge or, in lieu of a
hearing, may appeal that decision di-
rectly to the Interior Board of Land
Appeals as provided in § 3165.4(b)(2)
of this part. If such party elects to re-
quest a hearing on the record, such re-
quest shall be filed in the office of the
State Director having jurisdiction over
the lands covered by the lease within
30 days of receipt of the State Direc-
tor’s decision on the notice of pro-
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posed penalty. Where a hearing on the
record is requested, the State Director
shall refer the complete case file to
the Office of Hearings and Appeals for
a8 hearing before an Administrative
Law Judge in accordance with part 4
of this title. A decision shall be issued
following completion of the hearing
and shall be served on the parties. Any
party, including the United States, ad-
versely affected by the decision of the
Administrative Law Judge may appeal
to the Interior Board of Land Appeals
as provided in § 3163.4 of this title.

(d) Action on request for State Direc-
tor review. Action on request for ad-
ministralive review. The State Direc-
tor shall issue a final decision within
10 business days of the receipt of a
complete request for administrative
review or, where oral presentation has
been made, within 10 business days
therefrom. Such decision shall repre-
sent the final Bureau decision from
which further review may be obtained
as provided in paragraph (c) of this
section for proposed penalties, and in
§ 3165.4 of this title for all decisions.

(e) Effect of request for State Direc-
tor review or for hearing on the record.
(1) Any request for review by the
State Director under this section shall
not result in a suspension of the re-
quirement for compliance with the
notice of violation or proposed penal-
ty, or stop the daily accumulation of
assessments or penalties, unless the
State Director to whom the request is
made so determines.

(2) Any request for a hearing on the
record before an administrative law
judge under this section shall not
result in a suspension of the require-
ment for compliance with the decision,
unless the administrative law judge so
determines. Any request for hearing
on the record shall stop the accumula-
tion of additional daily penalties until
such time as a final decision is ren-
dered, except that within 10 days of
receipt of a request for a hearing on
the record, the State Director may,
after review of such request, recom-
mend that the Director reinstate the
accumulation of daily civil penalties
until the violation is abated. Within 45
days of the filing of the request for a
hearing on the record, the Director
may reinstate the accumulation of

§ 3165.4

civil penalties if he/she determines
that the public interest requires a re-
instatement of the accumulation and
that the violation is causing or threat-
ing immediate, substantial and adverse
impacts on public health and safety,
the environment, production account-
ability, or royalty income. If the Direc-
tor does not reinstate the daily accu-
mulation within 45 days of the filing
of the request for a hearing on the
record, the suspension shall continue.

[52 FR 5394, Feb. 20, 1987; 52 FR 10225,
Mar. 31, 1987, as amended at 53 FR 17365,
May 16, 1988]

§3165.4 Appeals.

(a) Appeal of decision of State Direc-
lor. Any party adversely affected by
the decision of the State Director
after State Director review, under
§ 3165.3(b) of this title, of a notice of
violation or assessment or of an in-
struction, order, or decision may
appeal that decision to the Interior
Board of Land Appeals pursuant to
the regulations set out in part 4 of this
title.

(b) Appeal from decision on a pro-
posed penalty after a hearing on the
record. (1) Any party adversely affect-
ed by the decision of an Administra-
tive Law Judge on a proposed penalty
after a hearing on the record under
§ 3165.3(¢c) of this title may appeal
that decision to the Interior Board of
Land Appeals pursuant to the regula-
tions in part 4 of this title.

(2) In lieu of a hearing on the record
under §3165.3(c) of this title, any
party adversely affected by the deci-
sion of the State Director on a pro-
posed penalty may waive the opportu-
nity for such a hearing on the record
by appealing directly to the Interior
Board of Land Appeals under part 4 of
this title. However, if the right to a
hearing on the record is waived, fur-
ther appeal to the District Court
under section 109(j) of the Federal Oil
and Gas Royalty Management Act is
precluded.

(¢) Effect of appeal on compliance
requirements. Except as provided in
paragraph (d) of this section, any
appeal filed pursuant to paragraphs
(a) and (b) of this section shall not
result in a suspension of the require-
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ment for compliance with the order or
decision from which the appeal is
taken unless the Interior Board of
Land Appeals determines that suspen-
ston of the requirements of the order
or decision will not be detrimental to
the interests of the lessor or upon sub-
mission and acceptance of a bond
deemed adequate to indemnify the
lessor from loss or damage.

(d) Effect of appeal on assessments
and penalties. (1) Except as provided
in paragraph (d)(3) of this section, an
appeal filed pursuant to paragraph (a)
of this section shall suspend the accu-
mulation of additional daily assess-
ments. However, the pendency of an
appeal shall not bar the authorized of-
ficer from assessing civil penalties
under § 3163.2 of this title in the event
the operator has failed to abate the
violation which resulted in the assess-
ment. The Board of Land Appeals may
issue appropriate orders to coordinate
the pending appeal and the pending
civil penalty proceeding.

(2) Except as provided in paragraph
(d)(3) of this section, an appeal filed
pursuant to paragraph (b) of this sec-
tion shall suspend the accumulation of
additional daily civil penalties.

(3) When an appeal is filed under
paragraph (a) or (b) of this section,
the State Director may, within 10 days
of receipt of the notice of appeal, rec-
ommend that the Director reinstate
the accumulation of assessments and
daily civil penalties until such time as
a final decision is rendered or until the
violation is abated. The Director may,
if he/she determines that the public
interest requires it, reinstate such
accumulation(s) upon a finding that
the violation is causing or threatening
immediate substantial and adverse im-
pacts on public health and safety, the
environment, production accountabil-
ity, or royalty income. If the Director
does not act on the recommendation
to reinstate the accumulation(s)
within 45 days of the filing of the
notice of appeal, the suspension shall
continue,

(e) Judicial review. Any person who
is aggrieved by a final order of the
Secretary under this section may seek
review of such order in the United
States District Court for the judicial
district in which the alleged violation
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occurred. Because section 109 of the
Federal Oil and Gas Royalty Manage-
ment Act provides for judicial review
of civil penalty determinations only
where a person has requested a hear.
ing on the record, a waiver of such
hearing precludes further review by
the district court. Review by the dis-
trict court shall be on the administra-
tive record only and not de novo. Such
an action shall be barred unless filed
within 90 days after issuance of final
decision as provided in § 4.21 of this
title.

(52 FR 5395, Feb. 20, 1987; 52 FR 10225,
Mar. 31, 1987, as amended at 53 FR 17365,
May 16, 1988]

PART 3180—ONSHORE OIL AND GAS
UNIT AGREEMENTS: UNPROVEN
AREAS

NotEe: Many existing unit agreements cur-
rently in effect specifically refer to the
United States Geological Survey, USGS,
Minerals Management Service, MMS, Su-
pervisor, Conservation Manager, Deputy
Conservation Manager, Minerals Manager
and Deputy Minerals Manager in the body
of the agreements, as well as references to
30 CFR part 221 or specific sections thereof.
Those references shall now be read in the
context of Secretarial Order 3087 and now
mean either the Bureau of Land Manage-
ment or Minerals Management Service, as
appropriate.

Subpart 3180—Onshore Oil and Gas Unit
Agreements: General

Sec.

3180.0-1 Purpose.
3180.0-2 Policy.
3180.0-3 Authority.
3180.0-5 Definitions.

Subpart 3181—Application for Unit Agreement

3181.1 Preliminary consideration of unit
agreement.

3181.2 Designation of unit area; depth of
test well.

3181.3 Parties to unit agreement.

3181.4 Inclusion of non-Federal lands.

Subpart 3182—Qualifications of Unit Operator

3182.1 Qualifications of unit operator.
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Subpart 3183—Filing and Approval of
Documents

3183.1 Where to file papers.

3183.2 Designation of area.

3183.3 Executed agreements.

3183.4 Approval of executed agreement.
3183.6 Participating area.

3183.6 Plan of development.

3183.7 Return of approved documents.

Subpart 3184—[Reserved]

Subpart 3185—Appeals
3185.1 Appeals.

Subpart 3186-—Model Forms

3186.1 Model onshore unit agreement for
unproven areas.

3186.1-1 Model Exhibit “A."”

3186.1-2 Model Exhibit "B.”

3186.2 Model collective bond.

3186.3 Model for designation of successor
unit operator by working interest
owners.

3186.4 Model for change in unit operator
by assignment.

AUTHORITY: Mineral Leasing Act of 1920,
as amended and supplemented (30 U.S.C.
181, 189, 226(e), 226(m)),

Source: 48 FR 26766, June 10, 1983, unless
otherwise noted. Redesignated at 48 FR
36587, Aug. 12, 1983,

EDITORIAL NOTES:

Norte 1: See Redesignation Table No. 2 ap-
pearing in the Finding Aids section of this
volume.

NoTE 2: Nomenclature changes to this
part appear at 48 FR 36587-36588, Aug. 12,
1983.

Subpart 3180—Onshore Oil and Gas
Unit Agreements: General

§ 3180.0~1 Purpose.

The regulations in this part pre-
scribe the procedures to be followed
and the requirements to be met by the
owners of any right, title or interest in
Federal oil and gas leases (see
§ 3160.0-5 of this title) and their repre-
sentatives who wish to unite with each
other, or jointly or separately with
others, in collectively adopting and op-
erating under a unit plan for the de-
velopment of any oil or gas pool, field
or like area, or any part thereof. All
unit agreements on Federal leases are
subject to the regulations contained in
part 3160 of this title, Onshore Oil and

§ 3180.0-5

Gas Operations. All unit operations on
non-Federal lands included within
Federal unit plans are subject to the
reporting requirements of part 3160 of
this title.

[48 FR 36587, Aug. 12, 1983]

§ 3180.0-2 Policy.

Subject to the supervisory authority
of the Secretary of the Interior, the
administration of the regulations in
this part shall be under the jurisdic-
tion of the authorized officer. In the
exercise of his/her discretion, the au-
thorized officer shall be subject to the
direction and supervisory authority of
the Director, Bureau of Land Manage-
ment, who may exercise the jurisdic-
tion of the authorized officer.

(48 FR 36587, Aug. 12, 1983]

§3180.0-3 Authority.

The Mineral Leasing Act, as amend-
ed and supplemented (30 U.S.C. 181,
189, 226(e) and 226(j)), and Order
Number 3087, dated December 3, 1982,
as amended on February 7, 1983 (48
FR 8983), under which the Secretary
consolidated and transferred the on-
shore minerals management functions
of the Department, except mineral
revenue functions and the responsibil-
ity for leasing of restricted Indian
lands, to the Bureau of Land Manage-
ment.

[48 FR 365817, Aug. 12, 19831

§ 3180.0-5 Definitions.

The following terms, as used in this
part or in any unit agreement ap-
proved under the regulations in this
part, shall have the meanings here in-
dicated unless otherwise defined in
such unit agreement:

Federal lease. A lease issued under
the Act of February 25, 1920, as
amended (30 U.S.C. 181, et seq.); the
Act of May 21, 1930 (30 U.S.C. 351-
359); the Act of August 7, 1947 (30
U.S.C. 351, et seq.); or the Act of No-
vember 16, 1981 (Pub. L. 97-98, 95
Stat. 1070).

Participating area. That part of a
unit area which is considered reason-
ably proven to be productive of unit-
ized substances in paying quantities or
which is necessary for unit operations
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proceeding was initiated; all supple-
mental documents which set forth
claims of interested parties; and all
documents upon which all previous de-
cisions were based.

(b) The administrative record shall
include a Table of Contents noting, at
a minimum, inclusion of the following:

(1) The decision appealed from;

(2) The notice of appeal or copy
thereof; and

(3) Certification that the record con-
tains all information and documents
utilized by the deciding official in ren-
dering the decision appealed.

(c) If the deciding official receives
notification that the Assistant Secre-
tary—Indian Affairs has decided to
review the appeal before the adminis-
trative record is transmitted to the
Board, the administrative record shall

be forwarded to the Assistant Secre- .

tary—Indian Affairs rather than to
the Board.

§4.336 Docketing.

An appeal shall be assigned a docket
number by the Board 20 days after re-
ceipt of the notice of appeal unless the
Board has been properly notified that
the Assistant Secretary—Indian Af-
fairs has assumed jurisdiction over the
appeal. A notice of docketing shall be
sent to all interested parties as shown
by the record on appeal upon receipt
of the administrative record. Any ob-
jection to the record as- constituted
shall be filed with the Board within 15
days of receipt of the notice of docket-
ing. The docketing notice shall specify

the time within which briefs shall be .

filed, cite the procedural regulations
governing the appeal and include a
copy of the Table of Contents fur-
nished by the deciding official.

§4.337 Action by the Board.

(a) The Board may make a final de-
cision, or where the record indicates a
need for further inquiry to resolve a
genuine issue of material fact, the
Board may require a hearing. All hear-
ings shall be conducted by an adminis-
trative law judge of the Office of
Hearings and Appeals. The Board
may, in its discretion, grant oral argu-
ment before the Board.

(b) Where the Board finds that one
or more issues involved in an appeal or
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a matter referred to it were decided by
the Bureau of Indian Affairs based
upon the exercise of discretionary au-
thority committed to the Bureau, and
the Board has not otherwise been per-
mitted to adjudicate the issue(s) pur-
suant to §4.330(b) of this part, the
Board shall dismiss the appeal as to
the issue(s) or refer the issue(s) to the
Assistant  Secretary—Indian Affairs
for further consideration.

§4.338 Submission by administrative law
judge of proposed findings, conclusions
and recommended decision.

(a) When an evidentiary hearing
pursuant to §4.337(a) of this part is
concluded, the administrative law
judge shall recommend findings of
fact and conclusions of law, stating
the reasons for such recommenda-
tions. A copy of the recommended de-
cision shall be sent to each party to
the proceeding, the Bureau official in-
volved, and the Board. Simultaneous-
ly, the entire record of the proceed-
ings, including the transcript of the
hearing before the administrative law
judge, shall be forwarded to the
Board.

(b) The administrative law judge
shall advise the parties at the conclu-
sion of the recommended decision of
their right to file exceptions or other
comments regarding the recommended
decision with the Board in accordance
with § 4.339 of this part.

§4.339 Exceptions or comments regarding
recommended decision by administra-
tive law judge.

Within 30 days after receipt of the
recommended decision of the adminis-
trative law judge, any party may file
exceptions to or other comments on
the decision with the Board.

§4.340 Disposition of the record.

Subsequent to a decision by the
Board, the record filed with the Board
and all documents added during the
appeal proceedings, including the
Board's decision, shall be forwarded to
the official of the Bureau of Indian
Affairs whose decision was appealed
for proper disposition in accordance
with rules and regulations concerning
treatment of Federal records.

Office of the Secretary of the Interior

Subpart E—Special Rules Applicable
to Public Land Hearings and Ap-
peals

AUTHORITY: Sections 4.470 to 4.478 also
issued under authority of sec. 2, 48 Stat.
1270; 43 U.S.C. 315a.

Cross REFERENCE: See Subpart A for the
authority, jurisdiction and membership of
the Board of Land Appeals within the
Office of Hearings and Appeals. For general
rules applicable to proceedings before the
Board of Land Appeals as well as the other
Appeals Boards of the Office of Hearings
and Appeals, see Subpart B.

APPEALS PROCEDURES
APPEALS PROCEDURES; GENERAL

§4.400 Definitions.

As used in this subpart:

(a) Secretary means the Secretary of
the Interior or his authorized repre-
sentatives.

(b) Bureau means Bureau of Land
Management.

(¢) Board means the Board of Land
Appeals in the Office of Hearings and
Appeals, Office of the Secretary. The
terms office or officer as used in this
subpart include Board where the con-
text requires.

(d) Administrative law judge means
an administrative law judge in the
Office of Hearings and Appeals, Office
of the Secretary, appointed under sec-
tion 3105 of Title 5 of the United
States Code.

§4.401 Documents.

(a) Grace period for filing. When-
ever a document is required under this
subpart to be filed within a certain
time and it is not received in the
ptoper office during that time, the
delay in filing will be walived if the
document is filed not later than 10
days after it was required to be filed
and it is determined that the docu-
ment was transmitted or probably
transmitted to the office in which the
filing is required before the end of the
period in which it was required to be
filed. Determinations under this para-
graph shall be made by the officer
before whom is pending the appeal in
connection with which the document
is required to be filed.

40-161 O—91——4

§ 4.401

(b) Transferees and encumbrancers.
Transferees and encumbrancers of
land the title to which is claimed or is
in the process of acquisition under any
public land law shall, upon (filing
notice of the transfer or encumbrance
in the proper land office, become enti-
tled to receive and be given the same
notice of any appeal, or other proceed-
ing thereafter initiated affecting such
interest which is required to be given
to a party to the proceeding. Every
such notice of a transfer or encum-
brance will be noted upon the records
of the land office. Thereafter such
transferee or encumbrancer must be
made a party to any proceedings
thereafter initiated adverse to the
entry.

(e) Service of documents. (1) Wher-
ever the regulations in this subpart re-
quire that a copy of a document be
served upon a person, service may be
made by delivering the copy personal-
1y to him or by sending the document
by registered or certified mail, return
receipt requested, to his address of
record in the Bureau.

(2) In any case service may be
proved by an acknowledgment of serv-
ice signed by the person to be served.
Personal service may be proved by a
written statement of the person who
made such service. Service by regis-
tered or certified mail may be proved
by a post-office return receipt showing
that the document was delivered at
the person’s record address or showing
that the document could not be deliv-
ered to such person at his record ad-
dress because he had moved therefrom
without leaving a forwarding address
or because delivery was refused at that
address or because no such address
exists. Proof of service of a copy of a
document should be filed in the same
office in which the document is filed
except that proof of service of a notice
of appeal should be filed in the office
of the officer to whom the appeal is
made, if the proof of service is filed
later than the notice of appeal.

(3) A document will be considered to
have been served at the time of per-
sonal service, of delivery of a regis-
tered or certified letter, or of the
return by post office of an undelivered
registered or certified letter.
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[36 FR 7186, Apr. 15, 1971, as amended at 36
FR 15117, Aug. 13, 19711

§4.102 Summary dismissal,

An appeal to the Board will be sub-
ject to summary dismissal by the
Board for any of the following causes:

(a) If a statement of the reasons for
the appeal is not included in the
hotice of appeal and is not filed within
the time required;

(b) If the notice of appeal is not
served upon adverse parties within the
time required; and

() If the statement of reasons, if not
contained in the notice of appeal, is
not served upon adverse parties within
the time required.

(d) If the statement of standing re-
quired by §4.412(b) is not filed with
the Board or is not served upon ad-
verse parties within the time required.

[36 F'R 7186, Apr. 15, 1971, as amended at 47
FR 26392, June 18, 1982)

§4.403 Finality of decision; reconsider-
ation,

A decision of the Board shall consti-
tute final agency action and be effec-
tive upon the date of issuance, unless
the decision itself provides othewise.
The Board may reconsider a decision
in extraordinary circumstances for
sufficient reason. A petition for recon.
sideration shall be filed within 60 days
after the date of a decision. The peti-
tion shall, at the time of filing, state
with particularity the error claimed
and include all arguments and sup-
porting documents. The petition may
include a request that the Board stay
the effectiveness of the decision for
which reconsideration is sought. No
answer to a petition for reconsider-
ation is required unless so ordered by
the Board. The filing, pendency, or
denial of a petition for reconsideration
shall not operate to stay the effective-
ness or affect the finality of the deci-
sion involved unless so ordered by the
Board. A petition for reconsideration
need not be filed to exhaust adminis-
trative remedies.

[52 FR 21308, June 5, 1987)
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APPEALS TO THE BOARD OF LAND APPEALS

§4.410 Who may appeal.

(a) Any party to a case who is ad-
versely affected by a decision of an of-
ficer of the Bureau of Land Manage-
ment or of an administrative law judge
shall have a right to appeal to the
Board, except—

(1) As otherwise provided in Group
2400 of Chapter 1I of this title,

(2) To the extent that decisions of
Bureau of Land Management officers
must first be appealed to an adminis-
trative law judge under §4.470 and
Part 4100 of this title,

(3) Where a decision has been ap-
proved by the Secretary, and

(4) As provided in paragraph (b) of
this section.

(b) For decisions rendered by De-
partmental officials relating to land
selections under the Alaska Native
Claims Settlement Act, as amended,
any party who claims a property inter-
est in land affected by the decision, an
agency of the Federal Government or
a regional corporation shall have 3
right to appeal to the Board.

[47 FR 26392, June 18, 1982)

§4.411 Appeal;
time limit.

(a) A person who wishes to appeal to
the Board must file in tho afficn ~F 41 -

SWER L 2220 ass varv Vil U ullic
officer who made the decision (not the
Board) a notice that he wishes to
appeal. A person served with the deci-
sion being appealed must transmit the
notice of appeal in time for it to be
filed in the office where it is required
to be filed within 30 days after the
date of service. If a decision is pub-
lished in the FeperaL REGISTER, a
person not served with the decision
must transmit a notice of appeal in
time for it to be filed within 30 days
after the date of publication.

(b) The notice of appeal must give
the serial number or other identifica-
tion of the case and may include a
statement of reasons for the appeal, a
statement of standing if required by
§ 4.412(b), and any arguments the ap-
pellant wishes to make.

() No extension of time will be
granted for filing the notice of appeal.
If a notice of appeal is filed after the

how taken, mandatory

Office of the Secretary of the Interior

grace period provided in § 4.401(a), the
notice of appeal will not be considered
and the case will be closed by the offi-
cer from whose decision the appeal is
taken. If the notice of appeal is filed
during the grace period provided in
§ 4.401(a) and the delay in filing is not
waived, as provided in that section, the
notice of appeal will not be considered
and the appeal will be dismissed by
the Board.

(R.S. 2478, as amended, 43 U.S.C. 1201; sec.
25, Alaska Native Claims Settlement Act, as
amended, 43 U.S.C. 1601-1628; and the Ad-
ministrative Procedure Act, 5 U.S.C. 5§51, et
seq.)

(36 FR 7186, Apr. 15, 1971, as amended at 36
FR 15117, Aug. 13, 1971; 49 FR 6373, Feb.
21, 1984)

§14.412 Statement of reasons, statement of
standing, written arguments, briefs.

(a) If the notice of appeal did not in-
clude a statement of the reasons for
the appeal, the appellant shall file
such a statement with the Board (ad-
dress: Board of Land Appeals, Office
of Hearings and Appeals, 4015 Wilson
Boulevard, Arlington, VA 22203)
within 30 days after the notice of
appeal was filed. In any case, the
Board will permit the appellant to file
additional statements of reasons and
written arguments or briefs within the
30-day period after the notice of
appeal was filed.

(b) Where the decision being ap-
pealed relates to land selections under
the Alaska Native Claims Settlement
Act, as amended, the appellant also
shall file with the Board a statement
of facts upon which the appellant
relies for standing under §4.410(b)
within 30 days after filing of the
notice of appeal. The statement may
be included with the notice of appeal
filed pursuant to § 4.411 or the state-
ment of reasons filed pursuant to
paragraph (a) of this section or may
be filed as a separate document.

(c) Failure to file the statement of
reasons and statement of standing
within the time required will subject
the appeal to summary dismissal as
provided in § 4.402, unless the delay in
filing is waived as provided in
§ 4.401(a).

(47 FR 26392, June 18, 1982)

§4.413

§4.413 Service of notice of appeal and of
other documents.

(a) The appellant shall serve a copy
of the notice of appeal and of any
statement of reasons, written argu-
ments, or briefs on each adverse party
named in the decision from which the
appeal is taken and on the Office of
the Solicitor as identified in para-
graph (c) of this section. Service must,
be accomplished in the manner pre-
scribed in § 4.401(c) of this title not
later than 15 days after filing the doc-
ument,

(b) Failure to serve within the time
required will subject the appeal to
summary dismissal as provided in
§ 4.402 of this title.

(c)(1) If the appeal is taken from a
decision of the Director, Minerals
Management Service, or of the Dirce-
tor, Bureau of Land Management, the
appellant will serve the Associate So-
licitor, Division of Energy and Re-
sources, Office of the Solicitor, U.S.
Department of the Interior, Washing-
ton, DC 20240.

(2) If the appeal is taken from a de-
cision of other Bureau of Land Man-
agement (BLM) offices listed below
(see § 1821.2-1(d) of this title), the ap-
pellant shall serve the appropriate Re-
gional or Field Solicitor as identified:

(i) BLM Alaska State Office, includ.
ing all District and Area Offices
within its area of jurisdiction:

Regional Solicitor, Alaska Region. U.S. De-
partment of the Interior, 701 C Strect.
Box 34, Anchorage, AK 99513;

(i) BLM Arizona State Office, in-
cluding all District and Area Offices
within its area of jurisdiction:

Field Solicitor, U.S. Department of the Inte-
rior, 505 North Second Street, Suite 150,
Phoenix, AZ 85004-3904;

(iii) BLM California State Office, in-
cluding all District and Area Offices
within its area of jurisdiction:

Regional Solicitor, Pacific Southwest
Region, U.S. Department of the Interior,
2800 Cottage Way, Room E-2753, Sacrn
mento, CA 95825-1890;

(iv) BLM Colorado State Office, in-
cluding all District and Area Offices
within its area of jurisdiction:
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Reglonal Solicitor, Rocky Mountain Region,
U.S. Department of the Interior, P.O. Box
25007, Denver Federal Center, Denver, CO
80225;

(v) BLM Eastern States Office, in-
cluding all District and Area Offices
within its area of jurlsdiction:

Assoclate Solicitor, Division of Energy and
Resources, Offlee of the Solicltor, U.S. De-
pariment of the Interlor, Washington, DC
20240;

(vi) BLM Idaho State Office, includ-
ing all District and Area Offices
within its area of jurisdiction;

Field Solicitor, U.S. Department of the Inte-
rior, Federal Building, U.S. Courthouse,
550 West Fort Street, Box 020, Bolse, ID
83724;

(vii) BLM Montana State Office, in-
cluding all District and Area Offices
within its area of jurisdiction:

Field Solicitor, U.S. Department of the :;m.
m_c... P.O. Box 31394, Billings, M'T' 59107-
394;

(viil) BLM Nevada State Office, in-
cluding all District and Area Offices
within its area of jurisdiction:

Reglonal  Solicitor, Pacific Southwest
Region, U.S. Department of the Interior,
2800 Cottage Way, Room E-2753, Sacra-
mento, CA 95825-1890;

(ix) BLM New Mexico State Office,
including all District and Area Offices
within its area of jurisdiction:

Ficld Solicitor, U.S. Department of the Inte-
MSF P.O. Box 1042, Santa Fe, MN 87504
042;

(x) BLM Orcgon State Office, in-
cluding all District and Area Offices
within its area of jurisdiction:

Regilonal  Solicitor, Pacific Northwest
Region, U.S. Department of the Interior,
Lloyd 500 Bullding, Suite 607, 500 N.E.
Multnomah Street, Portland, OR 97232;

(x1) BLM Utah State Office, Includ-
ing all District and Area Offices
within its area of jurisdiction:

Regpional Solicitor, Intermountain Region,
U.S. Department of the Interior, 6201
Federnl Bullding, 125 South State Street,
Salt Lake City, UT 84138-1180;

(xil) BLM Wyoming State Office, in-
cluding all District and Area Offices
within its area of jurisdiction:
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Reglonal Solicitor, Rocky Mountain Region,
U.S. Department of the Interior, P.O. Box
wmooq. Denver Fedcral Center, Denver, CO

0225;

(3) If the appeal is taken from the
decisilon of an administrative Iaw
Judge, the appellant shall serve the at-
torney from the Office of the Solicitor
who represented the Bureau of Land
Management or the Minerals Manage-
ment Service at the hearing or, in the
absence of a hearing, who was served
with a copy of the decision by the ad-
ministrative law judge. If the hearing
involved a mining claim on national
forest land, the appellant shall serve
the attorney from the Office of Gen-
eral Counsel, U.S. Department of Agri-
culture, who represented the U.S.
Forest Service at the hearing or, in
the absence of a hearing, who was
served with a copy of the decision by
the administrative law judge.

(4) Parties shall serve the Office of
the Solicitor as identified in this para-
graph until such time that a particular
attorney of the Office of the Solicitor
files and serves a Notice of Appear-
ance or Substitution of Counsel,
Thereafter, parties shall serve the
Office of the Solicitor as indicated by
the Notice of Appearance or Substitu-
tion of Counsel.

(d) Proof of such service as required
by §4.401(c) must be filed with the
Board (address: Board of Land Ap-
peals, Office of Hearings and Appeals,
4015 Wilson Boulevard, Arlington, VA
22203), within 15 days after service
unless filed with the notice of appeal.

(53 FR? 13267, Apr. 22, 1988)

§4.414  Answers.

If any party served with a notice of
appeal wishes to participate in the
proceedings on appeal, he must file an
answer within 30 days after service on
him of the notice of appeal or state-
ment of reasons where such statement
was not included in the notice of
appeal. If additional reasons, written
arguments, or briefs are filed by the
appellant, the adverse party shall have
30 days after service thereof on him
within which to answer them. The
answer must state the rensons why the
answerer thinks the appeal should not
be sustained. Answers must be filed
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with the Board (address: Board of
Land Appeals, Office of Hearings and
Appeals, 4015 Wilson Boulevard, Ar-
lington, VA 22203) and must be served
on the appellant, in the manner pre-
scribed in § 4.401(c), not later than 15
days thereafter. Proofl of such serviee
as required by § 4.401(c), must be filed
with the Board (sce address above)
within 15 days after service. Fallure to
answer will not result in a default. If
an answer is not filed and served
within the time required, it may be
disregarded in deciding the appeal,
unless the delay in filing is waived as
provided in § 4.401(a).

ACTIONS BY BOARD OF LAND APPEALS

§4.415 Request for hearings on appeals
involving questions of fact.

Either an appellant or an adverse
party may, if he desires a hearing to
present evidence on an issue of fact,
request that the case be assigned to an
administrative law judge for such a
hearing. Such a request must be made
in writing and filed with the Board
within 30 days after answer is due and
a copy of the request should be served
on the opposing party in the case. The
allowance of a request for hearing is
within the discretion of the Board,
and the Board may, on its own motion,
refer any case to an administrative law
judge for a hearing on an issue of fact.
If a hearing is ordered, the Board will
specify the issues upon which the
hearing is to be held and the hearing
will be held in accordance with
§5 4.430 to 4.43° and the general rules
in Subpart B v, Lhis part.

HEARINGS PROCEDURES
HEARINGS PROCEDURES; GENERAL

84.420 Applicability of general rules.

To the extent they are not inconsist-
ent with these special rules, the gener-
al rules of the Office of Hearings and
Appeals in Subpart B of this part are
also applicable to hearings, proce-
dures.

§4.421 Definitions.

As used in this subpart:

(a) Secretary means the Sccretary of
the Interior or his authorized repre-
sentatives.

§4.422

(b) Director means the Director of
the Bureau of Land Management, the
Associate Director or an Assistant Di-
rector.

(c) Bureau means Bureau of Land
Management.

() Board means the Board of Land
Appeals in the Office of Hearings and
Appeals, Office of the Secretary. The
terms “office” or “offlcer” as used in
this subpart include “Board” where
the context requires.

(e) Administrative law judge means
an administrative law judge in the
Office of Hearings and Appeals, Office
of the Secretary, appointed under sec-
tion 3105 of Title 5 of the United
States Code.

(f) State Director means the super-
vising Bureau of Land Management
officer for the State in which the par-
ticular range lies, or his authorized
agent.

(g) District manager means the su-
pervising Bureau of Land Manape
ment officer of the grazing district in
which the particular range lies, or his
authorized agent.

[36 FR 17188, Apr. 15, 1971, as amended nt 36
FR 15117, Aug. 13, 19711

§14.422 Documents,

(a) Grace period for filing. When-
ever a document is required under this
subpart to be filed within a certain
time and it is not received in the
proper office during that time, the
delay in filing will be walved if the
document is filed not later than 10
days after it was required to be filed
and it IS determined that the doen-
ment was transmitted or probably
transmitted to the office in which the
filing is required before the end of the
period in which it was required to be
filed. Determinations under this para-
graph shall be made by the officer
before whom is pending the appeal or
contest in connection with which Lhe
document is required to be filed. This
paragraph does not apply to requests
for postponement of hearings under
§4 4.452--1 and 4.452-2.

(b) Transferces and cncumbrancers.
Transferees and encumbrancers of
land, the title to which is claimed or is
in the process of acquisition under any
public land law shall, upon filing
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§ 4.423

notice of the transfer or encumbrance
in the proper land office, become enti-
tled to receive and be given the same
notice of any contest, appeal, or other
proceeding thereafter initiated affect-
ing such interest which is required to
be given to a party to the proceeding.
Every such notice of a transfer or en-
cumbrance will be noted upon the
records of the land office. Thereafter
such transferee or encumbrancer must
be made a party to any proceedings
thereafter initiated adverse to the
entry.

(¢) Service of documents. (1) Wher-
ever the regulations in this subpart re-
quire that a copy of a document be
served upon a person, service may be
made by delivering the copy personal-
ly to him or by sending the document
by registered or certified mail, return
receipt requested, to his address of
record in the Bureau. .

(2) In any case service may be
proved by an acknowledgement of
service signed by the person to be
served. Personal service may be proved
by a written statement of the person
who made such service. Service by reg-
istered or certified mail may be proved
by a post-office return receipt showing
that the document was delivered at
the person’s record address or showing
that the document could not be deliv-

ered to such person at his récord ad-

dress because he had moved therefrom
without leaving a forwarding address
or because delivery was refused at that
address or because no such address
exists. Proof of service of a copy of a
document should be filed in the same
office in which the document is filed.

(3) A document will be considered to
have been served at the time of per-
sonal service, of delivery of a regis-
tered or certified letter, or of the
return by the post office of an undeliv-
ered registered or certified letter.

(d) Extensions of time. The Manager
or the administrative law judge, as the
case may be, may extend the time for
filing or serving any document in a
contest.

[38 FR 71886, Apr. 15, 1971, as amended at 36
FR 15117, Aug. 13, 1971]
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§4.423 Subpoena power and witness pro-
visions.

The administrative law Judge is au-
thorized to issue subpoenas directing
the attendance of witnesses at hear-
ings to be held before him or at the
taking of depositions to be held before
himself or other officers, for the pur-
pose of taking testimony but not for
discovery. The issuance of subpoenas,
service, attendance fees, and similar
matters shall be governed by the Act
of January 31, 1903 (43 US.C. 102-
106), and 28 U.S.C. 1821,

HEARINGS ON APPEALS INVOLVING
QUESTIONS OF FACT

§4.430 Prehearing conferences.

(a) The administrative law Judge
may, in his discretion, on his own
motion or motion of one of the parties
or of the Bureau direct the parties or
their representatives to appear at a
specified time and place for a prehear-
ing conference to consider: (1) The
possibility of obtaining stipulations,
admissions of facts and agreements to
the introduction of documents, (2) the
limitation of the number of expert
witnesses, and (3) any other matters
which may aid in the disposition of
the proceedings.

(b) The administrative law Jjudge
shall issue an order which recites the
action taken ai the conference and the
agreements made as to any of the mat-
ters considered, and which limits the
issues for hearing to those not dis-
posed of by admissions or agreements.
Such order shall control the subse-
quent course of the proceeding before
the administrative law judge unless
modified for good cause, by subse-
quent order.

§ a.a.u— Fixing of place and date for hear-
ing; notice.

The administrative law judge shall
fix a place and date for the hearing
and notify all parties and the Bureau.
All hearings held in connection with
land selection appeals arising under
the Alaska Native Claimg Settlement
Act, as amended, shall be conducted
within the State of Alaska, unless the
parties agree otherwise.

{47 FR 26392, June 18, 19821
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§4.432 Postponements.

(a) Postponements of hearings will
not be allowed upon the request of
any party or the Bureau except upon
a showing of good cause and proper
diligence. A request for a postpone-
ment must be served upon all parties
to the proceeding and filed in the
office of the administrative law judge
at least 10 days prior to the date of
the hearing. In no case will a request
for postponement served or filed less
than 10 days in advance of the hearing
or made at the hearing be granted
unless the party requesting it demon-
strates that an extreme emergency oc-
curred which could not have been an-
ticipated and which justifies beyond
question the granting of a postpone-
ment. In any such emergency, if time
does not permit the filing of such re-
quest prior to the hearing, it may be
made orally at the hearing.

(b) The request for a postponement
must state in detail the reasons why a
postponement is necessary. If a re-
quest is based upon the absence of wit-
nesses, it must state what the sub-
stance of the testimony of the absent
witnesses would be. No postponement
will be granted if the adverse party or
parties file with the examiner within 5
days after the service of the request a
statement admitting that the wit-
nesses on account of whose absence

4hn venabiamsrnsmand o damtend weneld 18
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present, testify as stated in the re-
quest. If time does not permit the
filing of such statement prior to the
hearing, it may be made orally at the
hearing.

(¢) Only one postponement will be
allowed to a party on account of the
absence of witnesses unless the party
requesting a further postponement
shall at the time apply for an order to
take the testimony of the alleged
absent witness by deposition.

84.433 Authority of the administrative
law judge.

The administrative law judge is
vested with general authority to con-
duct the hearing in an orderly and ju-
dicial manner, including authority to
subpoena witnesses and to take and
cause depositions to be taken for the
purpose of taking testimony but not
for discovery in accordance with the

§ 4.436

Act of January 31, 1903 (32 Stat. 790;
43 U.S.C. 102 through 106), to adminis-
ter oaths, to call and question wit-
nesses, to make proposed findings of
fact and to take such other actions in
connection with the hearing as may be
prescribed by the Board in referring
the case for hearing. The issuance of
subpoenas, the attendance of wit-
nesses, and the taking of depositions
shall be governed by §§ 4.423 and 4.26
of the general rules of Subpart B of
this part.

§4.434 Conduct of hearing.

So far as not inconsistent with the
prehearing order, the examiner may
seek to obtain stipulations as to mate-
rial facts. Unless the administrative
law judge directs otherwise, the appel-
lant will present his evidence on the
facts at issue following which the
other parties and the Bureau of Land
Management will present their evi-
dence on such issues.

§4.435 Evidence.

(a) All oral testimony shall be under
oath and witnesses shall be subject to
cross-examination. The administrative
law judge may question any witnesses.
Documentary evidence may be re-
ceived if pertinent to any issue. The

adminictrativa law indoe will cismmari.

ly stop examination and exclude testi-
mony which is obviously irrelevant
and immaterial.

(b) Objections to evidence will be
ruled upon by the administrative law
judge. Such rulings will be considered,
but need not be separately ruled upon,
by the Board in connection with its de-
cision. Where a ruling of an adminis-
trative law judge sustains an objection
to the admission of evidence, the party
affected may insert in the record, as a
tender of proof, a summary written
statement of the substance of the ex-
.cluded evidence and the objecting
party may then make an offer of proof
in rebuttal.

§4.436 Reporter's fees.

Reporter’s fees shall be borne by the
Bureau.
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§ 4.437

§4.437 Copies of transcript.

Each party shall pay for any copies
of the transcript obtained by him.
Unless a summary of the evidence is
stipulated to, the Government will file
the original copy of the transcript
with the case record.

§4.438 Summary of evidence.

The parties and the Bureau may,
with the consent of the administrative
law judge, agree that a summary of
the evidence approved by the examin-
er may be filed in the case in lieu of a
transcript. In such case the adminis-
trative law judge will prepare the sum-
mary or have it prepared and upon
agreement of the parties make it a
part of the case record.

§4.439 Action by
judge.

Upon completion of the hearing and
the incorporation of the summary or
transcript in the record, the adminis-
trative law judge will send the record
and proposed findings of fact on the
Issues presented at the hearing to the
Board. The proposed findings of fact
will not be served upon the parties;
however, the parties and the Bureau
may, within 15 days after the comple-
tion of the transcript or the summary
of the evidence, file with the Board
such briefs or statements as they may

wish respecting the facts developed at

the hearing.

administrative law

CONTEST AND PROTEST PROCEEDINGS
§ 4.450 Private contests and protests.

§4.450-1 By whom private contest may be
initinted.

Any person who claims title to or an
interest in land adverse to any other
person claiming title to or an interest
in such land or who seeks to acquire a
preference right pursuant to the Act
of May 14, 1880, as amended (43 U.S.C.
185), or the Act of March 3, 1891 (43
U.S.C. 329), may initiate proceedings
to have the claim of title or interest
adverse to his claim invalidated for
any reason not shown by the records
of the Bureau of Land Management,
Such a proceeding will constitute a
private contest and will be governed
by the regulations herein.
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§4.450-2 Protests.

Where the elements of a contest are
not present, any objection raised by
any person to any action proposed to
be taken in any proceeding before the
Bureau will be deemed to be a protest
and such action thereon will be taken
as is deemed to be appropriate in the
circumstances.

§4.450-3 Initiation of contest.

Any person desiring to initiate a pri-
vate contest must file a complaint in
the proper land office (see § 1821.2-1
of Chapter II of this title). The con-
testant must serve a copy of the com-
plaint on the contestee not later than
30 days after filing the complaint and
must file proof of such service, as re-
quired by §4.422(c), in the office
where the complaint was filed within
30 days after service,

§ 4.450-4 Complaints.

(a) Contents of complaint. The com-
plaint shall contain the following in-
formation, under oath:

(1) The name and address of each
party interested;

(2) A legal description of the land in-
volved;

(3) A reference, so far as known to
the contestant, to any proceedings
pending for the acquisition of title to,
or an interest. in such land:

(4) A statement in clear and concise
language of the facts constituting the
grounds of contest;

(6) A statement of the law under
which contestant claims or intends to
acquire title to, or an interest in, the
land and of the facts showing that he
is qualified to do so;

(6) A statement that the proceeding
is not collusive or speculative but is in-
sitituted and will be diligently pursued
in good faith;

(7) A request that the contestant be
allowed to prove his allegations and
ewwe the adverse interest be invalidat-
edq;

(8) The office in which the com-
plaint is filed and the address to which
bapers shall be sent for service on the
contestant; and

(9) A notice that unless the contes-
tee files an answer to the complaint in
such office within 30 days after service
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of the notice, the allegations of the
complaint will be taken as confessed.

(b) Amendment of complaint. Except
insofar as the manager, administrative
law judge, Director, Board or Secre-
tary may raise issues in connection
with deciding a contest, issues not
raised in a complaint may not be
raised later by the contestant unless
the administrative law judge permits
the complaint to be amended after due
notice to the other parties and an op-
portunity to object.

(c) Corroboration required. All alle-
rations of fact in the complaint which
are not matters of official record or ca-
pable of being judicially noticed and
which, if proved, would invalidate the
adverse interest must be corroborated
under oath by the statement of wit-
nesses. Each such allegation of fact
must be corroborated by the state-
ment of at least one witness having
personal knowledge of the alleged fact
and such fact must be set forth in the
statement. All statements by witnesses
shall be attached to the complaint.

(d) Filing fee. Each complaint must
be accompanied by a filing fee of $10
and a deposit of $20 toward reporter’s
fees. Any complaint which is not ac-
companied by the required fee and de-
posit will not be accepted for filing.

(e) Waiver of issues. Any issue not
raised by a private contestant in ac-
cordance with the provisions of para-

‘graph (b) of this section, which was

known to him, or could have been
known to him by the exercise of rea-
sonable diligence, shall be deemed to
have been waived by him, and he shall
thereafter be forever barred from rais-
ing such issue.

§4.450-6 Service.

The complaint must be served upon
every contestee, If the contestee is of
record in the land office, service may
be made and proved as provided in
§ 4.422 (c). If the person to be served is
not of record in the land office, proof
of service may be shown by a written
statement of the person who made
personal service, by post office return
receipt showing personal delivery, or
by an acknowledgment of service. In
certain circumstances, service may be
made by publication as provided in
paragraph (b)(1) of this section. When

§ 4.450-5

the contest is against the heirs of a de-
ceased entryman, the notice shall be
served on each heir. If the person to
be personally served is an infant or a
person who has been legally adjudged
of unsound mind, service of notice
shall be made by delivering a copy of
the notice to the legal guardian or
committee, if there be one, of such
infant or person of unsound mind; if
there be none, then by delivering a
copy of the notice to the person
having the infant or persan of un-
sound mind in charge.

(a) Summary dismissal; waiver of
defect in service. If a complaint when
filed does not meet all the require-
ments of § 4.450-4(a) and (c¢), or if the
complaint is not served upon each con-
testee as required by this section, the
complaint will be summarily dismissed
by the manager and no answer need be
filed. However, where prior to the
summary dismissal of a complaint a
contestee answers without questioning
the service or proof of service of the
complaint, any defect in service will be
deemed waived as to such answering
contestee.

(b) Service by publication—(1) When
service may be made by publication.
When the contestant has made dili-
gent search and inquiry to locate the
contestee, and cannot locate him, the
contestant may proceed with service
by publication after first filing with
the manager an affidavit which shall:

(i) State that the contestec could not
be located after diligent search and in-
quiry made within 15 days prior to the
filing of the affidavit;

(ii) Be corroborated by the affidavits
of two persons who live in the vicinity
of the land which state that they have
no knowledge of the contestee’s
whereabouts or which give his last
known address;

(iif) State the last known address of
the contestee; and

(iv) State in detalil the efforts and in-
quiries made to locate the party
sought to be served.

(2) Contents of published notice. The
published notice must give the names
of the parties to the contest, legal de-
scription of the land involved, the sub-
stance of the charges contained in the
complaint, the office in which the con-
test is pending, and a statement that
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§ 4.450-6

upon failure to file an answer in such
office within 30 days after the comple-
tion of publication of such notice, the
allegations of the complaint will be
taken as confessed. The published
notice shall also contain a statement
of the dates of publication.

(3) Publication, mailing and posting
of notice. (i) Notice by publication
shall be made by publishing notice at
least once a week for 5 successive
weeks in some newspaper of general
circulation in the county in which the
land in contest lies.

(ii) Within 15 days after the first
publication of a notice, the contestant
shall send a copy of the notice and the
8:.6559 by registered or certified
mail, return receipt requested, to the
contestee at his last known address
and also to the contestee in care of the
post office nearest the land. The
return receipts shall be filed in the
office in which the contest is pending.

(iii) A copy of the notice as pub-
lished shall be posted in the office
where the contest is pending and also
in a conspicuous place upon the land
involved. Such postings shall be made
within 15 days after the first publica-
tion of the notice.

(c) Proof of service. (1) Proof of pub-
lication of the notice shall be made by
filing in the office where the contest is
pending a copy of the notice as pub-
lished and the affidavit of the publish-
er or foreman of the newspaper pub-
lishing the same showing the publica-
tion of the notice in accordance with
paragraph (b)(3) of this section.

(2) Proof of posting of the notice
shall be by affidavit of the person who
posted the notice on the land and by
aﬁm certificate of the manager or the
Director of the Bureau of Land Man-
agement as to posting in his office.

(3) Proof of the malling of notice
shall be by affidavit of the person who
mailed the notice to which shall be at-
tached the return receipt.

§4.450-6 Answer to complaint.

Within 30 days after service of the
complaint or after the last publication
of the notice, the contestee must file
in the office where the contest is
pending an answer specifically meet-
ing and responding to the allegations
of the complaint, together with proof
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of service of a copy of the answer upon
a contestant as provided in § 4.450-
5(b)(3). The answer shall contain or be
accompanied by the address to which
all notices or other papers shall be
sent for service upon contestee.

§4.450-7 Action by manager.

(a) If an answer is not filed as re-
quired, the allegations of the com-
plaint will be taken as admitted by the
contestee and the manager will decide
the case without a hearing.

(b) If an answer {is filed and unless
all parties waive a hearing, the manag-
er will refer the case to an administra-
tive law judge upon determining that
the elements of a private contest
appear to have been established.

§4.450-8 Amendment of answer.

At the hearing, any allegation not
denied by the answer will be consid-
ered admitted. The administrative law
judge may permit the answer to be
amended after due notice to other par-
ties and an opportunity to object.

§ 4.451 Government contests.

§ 4.451-1 How initiated.

The Government may initiate con-
.ammem for any cause affecting the legali-
ty or validity of any eniry or settie-
ment or mining claim.

§4.451~2 Proceedings in Government con-
tests.

The proceedings in Government con-
tests shall be governed by the rules re-
lating to proceedings in private con-
tests with the following exceptions:

(a) No corroboration shall be re-
quired of a Government complaint and
the complaint need not be under oath.

(b) A Government contest complaint
will not be insufficient and subject to
dismissal for failure to name all par-
ties interested, or for failure to serve
every party who has been named.

(c) No filing fee or deposit toward re-
porter’s fee shall be required of the
Government.

(d) Any action required of the con-
testant may be taken by any author-
ized Government employee.,
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(e) The statements required by
§ 4.450-4(a) (5) and (6) need not be in-
cluded in the complaint.

(f) No posting of notice of publica-
tion on the land in issue shall be re-
quired of the Government.

(g) Where service is by publication,
the affidavits required by § 4.450-
5(b)1) need not be filed. The contest-
ant shall file with the manager a
statement of diligent search which
shall ‘state that the contestee could
not be located after diligent search
and inquiry, the last known address of
the contestee and the detail of efforts
and inquiries made to locate the party
sought to be served. The diligent
search shall be concluded not more
than 15 days prior to the filing of the
statement.

(h) In lieu of the requirements of
§ 4.450-5(b)(3)(ii) the contestant shall,
as part of the diligent search before
the publication or within 15 days after
the first publication send a copy of the
complaint by certified mail, return re-
ceipt requested, to the contestee at the
last address of record. The return re-
ceipts shall be filed in the office in
which the contest is pending.

(i) The affidavit required by § 4.450-
5(¢)(3) need not be filed.

(j The provisions of paragraph (e)
of § 4.450-4(e) shall be inapplicable.

§4.452 Proceedings hefore the administra-

tive law judge.

§4.452-1 Prehearing conferences.

(a) The administrative law judge
may in his discretion, on his own
motion or on motion of one of the par-
ties, or of the Bureau, direct the par-
ties or their representatives to appear
at a specified time and place for a pre-
hearing conference to consider:

(1) The simplification of the issues,

(2) The necessity of amendments to
the pleadings,

(3) The possibility of obtaining stip-
ulations, admissions of facts and
agreements to the introduction of doc-
uments,

(4) The limitation of the number of
expert witnesses, and

(5) Such other matters as may aid in
the disposition of the proceedings.

(b) The administrative law Jjudge
shall make an order which recites the

§ 4.452-3

action taken at the conference, the
amendments allowed to the pleadings,
and the agreements made as to any of
the matters considered, and which
limits the issues for hearing to those
not disposed of by admission or agree-
ments. Such order shall control the
subsequent course of the proceedings
before the administrative law judge
unless modified for good cause, by sub-
sequent order.

8§ 4.452-2 Notice of hearing.

The administrative law judge shall
fix a place and date for the hearing
and notify all parties and the Bureau
at least 30 days in advance of the date
set, unless the parties and the Bureau
request or consent to an earlier date.
The notice shall include (a) the time,
place, and nature of the hearing, (b)
the legal authority and jurisdiction
under which the hearing is to be held,
and (¢) the matters of fact and law as-
serted. All hearings held in connection
with land selection appeals arising
under the Alaska Native Claims Settle-
ment Act, as amended, shall be con-
ducted within the state of Alaska,
unless the parties agree otherwise.

{47 FR 26392, June 18, 1982]

§ 4.452-3 Postponements.

(a) Postponements of hearings will
not be allowed upon the request of
any party or the Bureau except upon
a showing of good cause and proper
diligence. A request for a postpone-
ment must be served upon all parties
to the proceeding and filed in the
office of the administrative law judge
at least 10 days prior to the date of
the hearing. In no case will a request
for postponement served or filed less
than 10 days in advance of the hearing
or made at the hearing be granted
unless the party requesting it demon-
strates that an extreme emergency oc-
curred which could not have been an-
ticipated and which justifies beyond
question the granting of a postpone-
ment. In any such emergency, if time
does not permit the filing of such re-
quest prior to the hearing, it may be
made orally at the hearing.

(b) The request for a postponement
must state in detail the reasons why a
postponement is necessary. If a re-
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quest is based upon the absence of wit-
nesses, it must state what the sub-
stance of the testimony of the absent
witnesses would be. No postponement
will be granted if the adverse party or
parties file with the administrative law
judge within 5 days after the service
of the request a statement admitting
that the witnesses on account of
érmmm absence the postponement is
desired would, if present, testify as
stated in the request. If time does not
permit the filing of such statement
prior to the hearing, it may be made
orally at the hearing.

(¢) Only one postponement will be
allowed to a party on account of the
absence of witnesses unless the party
requesting a further postponement
shall at the time apply for an order to
take the testimony of the alleged
absent witness by deposition.

§4.452-4  Authority of administrative law
judge.

The administrative law judge is
vested with general authority to con-
duct the hearing in an orderly and ju-
dicial manner, including authority to
subpoena witnesses and to take and
cause depositions to be taken for the
purpose of tasking testimony but not
for discovery in accordance with the
act of January 31, 1903 (43 U.S.C. 102-
106), to administer oaths, to call and
question witnesses, and to make a deci-
sion. The issuance of subpoenas, the
attendance of witnesses and the taking
of depositions shall be governed by
§§ 4.423 and 4.26 of the general rules
in Subpart B of this part.

§4.452-5 Conduct of hearing.

So far as not inconsistent with a pre-
hearing order, the administrative law
judge may seek to obtain stipulations
as to material facts and the issues in-
volved and may state any other issues
on which he may wish to have evi-
dence presented. He may exclude irrel-
evant issues. The contestant will then
present his case following which the
other parties (and in private contests
the Bureau, if it intervenes) will
present their cases.

§4.452-6 Evidence.

(a) All oral testimony shall be under
oath and witnesses shall be subject to
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cross-examination. The administrative
law judge may question any witness.
Documentary evidence may be re-
ceived if pertinent to any issue. The
administrative law judge will summari-
1y stop examination and exclude testi-
mony which is obviously irrelevant
and immaterial.

(b) Objections to evidence will be
ruled upon by the administrative law
judge. Such rulings will be considered,
but need not be separately ruled upon,
by the Board in connection with its de-
cision. Where a ruling of an adminis-
trative law judge sustains an objection
to the admission of evidence, the party
affected may insert in the record, as a
tender of proof, a summary written
statement of the substance of the ex-
cluded evidence, and the objecting
party may then make an offer of proof
in rebuttal.

§4.452-7 Reporter’s fees.

(a) The Government agency initiat-
ing the proceedings will pay all report-
ing fees in hearings in Government
contest proceedings, in hearings under
the Surface Resources Act of 1955, as
amended, in hearings under the Multi-
ple Mineral Development Act of 1954,
as amended, where the United States
is a party, and in hearings under the
Mining Claims Rights Restoration Act
ow 1955, regardless of which partv is
uitimately successful. -

(b) In the case of a private contest,
each party will be required to pay the
reporter’s fees covering the party’s
direct evidence and cross-examination
of witnesses, except that if the ulti-
mate decision is adverse to the con-
MMmmewuﬁ. snm S:Ma in addition pay all

reporter’s fees otherwise
by the contestee. payable

(c) Each party to a private contest
shall be required by the administrative
law judge to make reasonable deposits
for reporter’s fees from time to time in
advance of taking testimony. Such de-
posits shall be sufficient to cover all
reporter’s fees for which the party
may ultimately be liable under para-
graph (b) of this section. Any part of a
deposit not used will be returned to
the depositor upon the final determi-
nation of the case except that deposits
which are required to be made when a
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complaint is filed will not be returned
if the party making the deposit does
not appear at the hearing, but will be
used to pay the reporter’s fee. Report-
er's fees will be at the rates estab-
lished for the local courts, or, if the re-
porting is done pursuant to a contract,
at rates established by the contract.

§4.452-8 Findings and conclusions; deci-
sion by administrative law judge; sub-
mission to Board for decision.

(a) At the conclusion of the testimo-
ny the parties at the hearing shall be
given a reasonable time by the admin-
istrative law judge, considering the
number and complexity of the issues
and the amount of testimony, to
submit to the administrative law judge
proposed findings of fact and conclu-
sions of law and reasons in support
thereof or to stipulate to a waiver of
such findings and conclusions.

(b) As promptly as possible after the
time allowed for presenting proposed
findings and conclusions, the adminis-
trative law judge shall make findings
of fact and conclusions of law (unless
waiver has been stipulated), giving the
reasons therefor, upon all the material
issues of fact, law, or discretion pre-
sented on the record. The administra-
tive law judge may adopt the findings
of fact and conclusions of law pro-
posed by one or more of the parties if

thov arn narrant Wa et riila unan
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each proposed finding and conclusion
submitted by the parties and such
ruling shall be shown in the record.
The administrative law judge will
render a written decision in the case
which shall become a part of the
record and shall include a statement
of his findings and conclusions, as well
as the reasons or basis therefor, and
his rulings upon the findings and con-
clusions proposed by the parties if
such rulings do not appear elsewhere
in the record. A copy of the decision
will be served upon all parties to the
case.

(¢) The Board may require, in any
designated case, that the administra-
tive law judge make only a recom-
mended decision and that the decision
and the record be submitted to the
Board for consideration. The recom-
mended decision shall meet all the re-
quirements for a decision set forth in

§ 4.470

paragraph (b) of this section. The
Board shall then make the initial deci-
slon in the case. This decision shall in-
clude such additional findings and
conclusions as do not appear in the
recommended decision and the record
shall include such rulings on proposed
findings and conclusions submitted by
the parties as have not been made by
the administrative law judge.

§ 4.452-9 Appeal to Board.

Any party, including the Govern-
ment, adversely affected by the deci-
sion of the administrative law judge
may appeal to the Board as provided
in §4.410, and the general rules in
Subpart B of this part. No further
hearing will be allowed in connection
with the appeal to the Board but the
Board, after considering the evidence,
may remand any case for further
hearing if it considers such action nec-
essary to develop the facts.

GRAZING PROCEDURES (INSIDE AND
QOUTSIDE GRAZING DISTRICTS)

Source: Sections 4.470 through 4.478
appear at 44 FR 41790, July 18, 1979, unless
otherwise noted.

§4.470 Appeal to administrative law
judge; motion to dismiss.
(a) Any applicant, permittee, lessee,

or any other person whase interest is
adversely affected by a final decision
of the authorized officer may appeal
to an administrative law judge by
filing his appeal in the office of the
authorized officer within 30 days after
receipt of the decision. The appeal
shall state the reasons, clearly and
concisely, why the appellant thinks
the final decision of the authorized of-
ficer is in error. All grounds of error
not stated shall be considered as
waived, and no such waived ground of
error may be presented at the hearing
unless ordered or permitted by the ad-
ministrative law judge.

(b) Any applicant, permittee, lessee,
or any other person who, after proper
notification, fails to appeal a final de-
cision of the authorized officer within
the period prescribed in the decision,
shall be barred thereafter from chal-
lenging the matters adjudicated in
that final decision.
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(c) When separate appeals are filed
and the issue or issues involved are
common to two or more appeals, they
may be consolidated for purposes of
hearing and decision.

(d) The authorized officer shall
promptly forward the appeal to the
State Director. Within 30 days after
his receipt of the appeal the State Dj-
rector may file on behalf of the au-
thorized officer a written motion, serv-
ing a copy thereof upon the appellant,
requesting that the appeal be dis-
missed for the reason that it is frivo-
lous, the appeal was filed late, the
errors are not clearly and concisely
.mnmema. the issues are immaterial, the
issue or issues were included in a prior
final decision from which no timely
appeal was made, or all issues involved
therein have been previously adjudi-
cated in an appeal involving the same
preference, the same parties or their
predecessors in interest. The appellant
may file a written answer within 20
days after service of the motion upon
him with the State Director. The
appeal, motion, the proofs of service
(see §4.401(c)), and the answers will
be transmitted to the Hearings Divi-
sion, Office of Hearings and Appeals,
Salt Lake City, Utah. An administra-
tive law judge, shall rule on the
E@zob. and, if the motion is sus-
nmw:ma. dismiss the appeal by written
order.

§4.471 Time and place of hearing; notice;
intervenors. i

At least 30 days before the date set
by the administrative law judge the
authorized officer will notify the ap-
pellant of the time and place of the
hearing within or near the district.
Any other person who in the opinion
of the authorized officer may be di-
rectly affected by the decision on
appeal will also be notified of the
hearing; such person may himself
appear at the hearing, or by attorney,
and upon a proper showing of interest,
may be recognized by the administra-
tive law judge as an intervenor in the
appeal.

§4.472 Authority of administrative law
judge.

(a) The administrative law judge is
vested with the duty and general au-
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thority to conduct the hearing in an
orderly, impartial, and Judicial
manner, including authority to sub-
boena witnesses, recognize intervenors,
administer oaths and affirmations, call
and question witnesses, regulate the
course and order of the hearing, rule
upon offers of proof and the relevancy
of evidence, and to make findings of
fact, conclusions of law, and a deci-
sion. The administrative law Jjudge
shall have authority to take or to
cause depositions to be taken. Subpoe-
nas, depositions, the attendance of
witnesses, and witness and deposition
fees shall be governed by § 4.26 of the
general ruies in Subpart B of this part,
to the extent such regulations are ap-
plicable.

(b) The administrative law judge
also may grant or order continuances,
and set the times and places of further
hearings. Continuances shall be grant-
ed in accordance with § 4.452-3.

§4.473 Service.

Service of notice or other documents
required under this subpart shall be
governed by §§ 4.413 and 4.422. Proof
of such service shall be filed in the
same office where the notice or docu-
ment was filed within 15 days after
such service, unless filed with the
notice or document.

§4.474 Conduct of hearing; reporter’s
fees; transcript.

(a) The appellant, the State Director
or his representative, and recognized
intervenors will stipulate so far as pos-
sible all material facts and the issue or
issues involved. The administrative
law judge will state any other issues
on which he may wish to have evi-
dence presented. Issues which appear
to the administrative law judge to be
unnecessary to a proper disposition of
the case will be excluded; but the
party asserting such issue may state
briefly for the record the substance of
the proof which otherwise would have
been offered in support of the issue,
Issues not covered by the appellant's
specifications of error may not be ad-
mitted except with the consent of the
State Director or his representative,
unless the administrative law judge
rules that such issue is essential to the
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controversy and should be admitted.
The parties will then be given an op-
portunity to submit offers of settle-
ment and proposals of adjustment for
the consideration of the administra-
tive law judge and of the other parties.

(b) Unless the administrative law
judge orders otherwise, the State Di-
rector or his representative will then
make the opening statement, setting
forth the facts leading to the appeal.
Upon the conclusion of the opening
statement, the appellant shall present
his case, consistent with his specifica-
tions of error. (In the case of a show
cause, the State Director shall set
forth the facts leading to the issuance
of the show cause notice and shall
present his case following the opening
statement.) Following the appellant’s
presentation, or upon his failure to
make such presentation, the adminis-
trative law judge, upon his own
motion or upon motion of any of the
parties, may order summary dismissal
of the appeal with prejudice because
of the inadequacy or insufficiency of
the appellant’s case, to be followed by
a written order setting forth the rea-
sons for the dismissal and taking such
other action under this subpart as
may be proper and warranted. An
appeal may be had from such order as
well as from any other final determi-
nation made by the administrative law

(c) In the absence or upon denial of
such motion the State Director or his
representative and recognized interve-
nors may present evidence if such a
presentation appears to the adminis-
trative law judge to be necessary for a
proper disposition of the matters in
controversy, adhering as closely as
possible to the issues raised by the ap-
pellant. All oral testimony shall be
under oath or affirmation, and wit-
nesses shall be subject to cross-exami-
nation by any party to the proceeding.
The administrative law judge may
question any witness whenever it ap-
pears necessary. Documentary evi-
dence will be received by the adminis-
trative law judge and made a part of
the record, if pertinent to any issue, or
may be entered by stipulation. No ex-
ception need be stated or noted and
every ruling of the administrative law
judge will be subject to review on

§4.475

appeal. The party affected by an ad-
verse ruling sustaining an objection to
the admission of evidence, may insert
in the record, as a tender of proof, a
brief written statement of the sub-
stance of the excluded evidence; and
the opposing party may then make an
offer of proof in rebuttal. The admin-
istrative law judge shall summarily
stop examination and exclude testimo-
ny on any issue which he determines
has been adjudicated previously in an
appeal involving the same preference
and the same parties or their predeces-
sors in interest, or which is obviously
irrelevant and immaterial to the issues
in the case. At the conclusion of the
testimony the parties at the hearing
shall be given a reasonable opportuni-
ty, considering the number and com-
plexity of the issues and the amount
of testimony, to submit to the admin-
istrative law judge proposed findings
of fact and conclusions of law, and rea-
sons in support thereof, or to stipulate
to a waiver of such findings and con-
clusions.

(d) The reporter’'s fees shall be
borne by the Government. Each party
shall pay for any copies of the tran-
script obtained by him. Unless the par-
ties stipulate to a summary of the evi-
dence, the Government will file the
original copy of the transcript with
the case record.

§4.475 Findings of fact and decision by
administrative law judge: Notice; sub-
mission to Board of Land Appeals for
decision.

(a) As promptly as possible after the
time allowed for presenting proposed
findings and conclusions, the adminis-
trative law judge shall make findings
of fact and conclusions of law unless
waiver has been stipulated, and shall
render a decision upon all material
issues of fact and law presented on the
record. In doing so he may adopt the
findings of fact and conclusions of law
proposed by one or more of the parties
if they are correct. The reasons for
the findings, conclusions, and deci-
sions made shall be stated, and along
with the findings, conclusions, and de-
cision, shall become a part of the
record in any further appeal. A copy
of the decision shall be sent by certi-
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fied mail to the appellant and all in-
tervenors, or their attorneys of record.

(b) The Board of Land Appeals may
require, in any designated case, that
the administrative law judge make
only a recommended decision and that
such decision and the record be sub-
mitted to the Board for consideration.
The recommended decision shall meet
all the requirements for a decision set
forth in paragraph (a) of this section.
The Board shall then make the deci-
sion in the case. This decision shall in-
clude such additional findings and
conclusions as do not appear in the
recommended decision and the record
shall include such rulings on proposed
findings and conclusions submitted by
the parties as have not been made by
the administrative law judge.

§4.476 Appeals to the Board of Land Ap-
peals.

Any party affected by the adminis-
trative law judge’s decision, including
the State Director, has the right to
appeal to the Board of Land Appeals,
in accordance with the procedures and
rules set forth in this Part 4.

§4.477 Effect of decision
during appeal.

(a) An appeal shall suspend the
effect of the decision from which it is

taken pending final action on the

appeal unless the decision appeaied

from is made immediately effective.
(b) Consistent with the. provisions of
§ 4160.3 of this title, (1) the authorized
officer may provide initially in his de-
cision that it shall be in full force and
effect pending decision on an appeal
therefrom; (2) the administrative law
judge may provide in the decision on
an appeal before such officer that it
shall be in full force and effect pend-
ing decision on any further appeal; (3)
the Board may provide by interim
order that any decision from which an
appeal is taken shall be in ful] force
and effect pending final decision on
the appeal. Any action taken by the
authorized officer pursuant to a deci-
sion shall be subject to modification or
revocation by the administrative law
judge or the Board upon an appeal
from the decision. In order to insure
the exhaustion of administrative rem-
edies before resort to court action, a

suspended
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decision which at the time of its rendi-
tion is subject to appeal to a superior
authority in the Department shall not
be considered final so as to be agency
action subject to judicial review under
5 U.8.C. 704, unless it has been made
effective pending a decision on appeal

in the manner provided in this para-
graph.

§4.478 Conditions of decision action.

(8) Record as basis of decision; defi-
nition of record. No decision shall be
rendered except on consideration of
the whole record or such portions
thereof as may be cited by any party
or by the State Director and as sup-
ported by and in accordance with the
reliable, probative, and substantial evi-
dence. The transcript of testimony
and exhibits, together with all papers
and requests filed in the proceedings,
shall constitute the exclusive record
for decision.

(b) Effect of substantial compliance.
No adjudication of grazing preference
will be set aside on appeal, if it ap-
pears that it is reasonable and that it
represents a substantial compliance

with the provisions of Part 4100 of
this title.

Subpart F—Implementation of the
Equal Access to Justice Act in
Agency Proceedings

AUTHORITY: Sec. 203(a)1), Pub. L, 96-481,
94 Stat. 2325 (5 U.8.C. 504(c)1)).

SOURCE: 48 FR 17596, Apr. 25, 1983, unless
otherwise noted.

GENERAL Provisions

§4.601 Purpose of these rules.

These rules are adopted by the De-
partment of the Interior pursuant to
section 504 of title 5, United States
Code, as amended by seciion 203¢a)(1)
of the Equal Access to Justice Act,
Pub. L. 96-481. Under the Act, an elfgi-
ble party may receive an award for at-
torney fees and other expenses when
it prevails over the Department in an
adversary adjudication under 5 U.s.C.
554 before the Office of Hearings and
Appeals, unless the Department’s posi-
tion as a party to the proceeding was
substantially justified or special cir-
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nces make an award unjust.
%ﬂmmhwnuomm of these rules is to mmg.nm
lish procedures for the submission an
consideration of applications for
awards against the Department.

§4.602 Definitions.
n this part:

Wmvawwm Mnn Bmpw_m section 504 of title
5, United States Code, as amended by
section 203(a)(1) of the Equal Access
to Justice Act, Pub. L. mmL.::.

(b) Adversary adjudication means an
adjudication under 5 U.S.C. 554 mw
which the position of the Unite
States is represented by counsel or
otherwise, but excludes an adjudica-
tion for the purpose of establishing or
fixing a rate or .no.. e%o UM:vomm of

nting or renewing a license.
mnmue ;m.ﬂ.:ﬁon:cm officer means the
official who presided at the adversary

tion.
mA.fJaWMﬁalﬁ«:h refers to the Depart-
ment of the Interior or the relevant
department component which is a
party to the adversary adjudication
(e.g., Office of Surface Mining Recla-
mation and Enforcement or Bureau of
nagement).

H.mmwm Wﬂﬂowm&:n means an adversary
adjudication as defined in § 4.602(b).

(f) Party includes a person or agency
named or admitted as a party, or prop-
erly seeking and entitled as of right to
be admitted as a party, in an agency
proceeding, and a person or agency ad-
mitted by an agency as a party for lim-
ited purposes.

§4.603 Proceedings covered.

(a) These rules apply to adversary
adjudications required by statute to be
conducted by the Secretary under 5
U.S.C. 554. Specifically, these rules
apply to adjudications conducted by
the Office of Hearings and Appeals
under 5 U.S.C. 554 which are required
by statute to be determined on the
record after opportunity for an agency
hearing. These rules do not apply
where adjudications on the record are
not required by statute even though
hearings are conducted using proce-
dures comparable to those set forth in

.8.C. 554.
mﬂucm 1f a proceeding includes both
matters covered by the Act and mat-
ters specifically excluded from cover-

§ 4.605

ly
age, any award made will include on
nwnm and expenses related to covered
matters.

§4.604 Applicability to Department of the
Interior proceedings.

The Act applies to any adversary ad-
judication pending before the Office
of Hearings and Appeals of the De-
partment of the Interior at any time
between October 1, 1981, and Septem-
ber 30, 1984. This includes proceedings
begun before October 1, 1981, if final
Departmental action has not been
taken before that date, and proceed-
ings pending on September 30, 1984.

§4.605 Eligibility of applicants,

(a) To be eligible for an award of at-
torney fees and other expenses under
the Act, the applicant must be a party
prevailing over the Department in a:.m
adversary adjudication for which it
seeks an award. The applicant Ecm.a
show that it meets all pertinent condi-
tions of eligibility set out in these reg-

ns.
Emwoﬂ.?w types of eligible applicants
re as follows:
* (1) An individual with a net worth of
not more than $1 million;

(2) The sole owner of an unincorpo-
rated business which has a net worth
of not more than $5 million, and not
more than 500 empivyees,

(3) A charitable or other tax-exempt
organization described in section
501(c)(3) of the Internal Nm<m::m.
Code (26 U.S.C. 501(c)3)) with not
more than 500 employees;

(4) A cooperative association as de-
fined in section 15(a) of the >n_.=,.:_..
tural Marketing Act (12 US.C.
1141j(a)) with not more than 500 em-
ployees; and

(5) Any other partnership, corpora-
tion, association, or public or private
organization with a net worth of not
more than $5 million and not more
than 500 employees. A unit of state or
local government is not a public orga-

nization within the meaning of this
rovision.

P (c) For the purpose of eligibility, the

net worth and number of employees of

an applicant shall be determined as of
the date the adversary adjudication
was initiated.
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(d) An applicant who owns an -
corporated business will be oo:mE:M._MM
as an “individual” rather than a “sole
owner of an unincorporated business”
if the issues on which the applicant
MMM<w_m_mem~m Nmo_wooa primarily to per-
sonal interests r:
fopal Int ather than to business

(e) The employees of an a
include all persons who wmwcwwwwﬂmwoﬂm
form services for remuneration for the
www:ommr _5%2. the applicant’s direc-

and control. Part-

m:w: be included. ttime employees
(f) The net worth and the number
employees of the applicant and all MM
its mm.::wemm shall be aggregated to de-
termine eligibility. Any individual or
group of individuals, corporation, or
other entity that directly or indirectly
controls or owns a majority of the
voting shares of another business, or
controls in any manner the election of
a majority of that business’ board of
directors, trustees, or other persons
exercising similar functions shall be
considered an affiliate of that business
for purposes of this part. In addition
nz.m adjudicative officer may amnmn..
mine that financial relationships of
a:m” applicant other than those de-
MMMMMW L: Eﬁe paragraph constitute

rcumstances
an award unjust. that would make
(g) An applicant is not eligibl i
has participated in the umon%mhmsw
mo_n_% on behalf of other persons or
entities that are ineligible.

§4.606 Standards for awards.

ﬁ.mv A prevailing applicant may re-
celve an award for fees and expenses
Incurred in connection with a proceed-
ing unless (1) the position of the De-
partment as a party to the proceeding
was substantially justified, or (2) spe-
cial circumstances make the award
sought unjust. No presumption arises
that the Department's position was
not substantially justified simply be-
cause the Department did not prevail

() An award will be reduced om
denied if the applicant has unduly or

w“”_mamm.mozmc_w protracted the proceed-

§4.607 Allowable fees and expenses.

(a) The following fees and othe
~. -
penses are allowable under the Act: o
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(1) Reasonable
Withesa expenses of expert
(2) Reasonable cost of an
y study,
analysis, engineering report, test, %n
projeet which is found necessary for
S:m preparation of the party’s case:
an '

mwwwmw Reasonable attorney or agent
(b) The amount of fees awarded
will
be based upon the prevailing market
rates for the kind and quality of serv-
Eww v?namsa‘ except that—
Compensation for an ex
pert wit-
M.wmw:%ﬁ %%e exceed the highest rate
] C e Department
witnesses; and Pays expert
(2) Attorney or agent fees
exceed $75 per hour. will not
(¢) In determining the reason
able-
ness of the fee sought, the adjudica-
M.Mm officer shall consider the follow-
C.v The prevailing rate for si
mil
mﬂqﬁomw in the community in ss_owh
€ attorney, agent, or wi
performed the service; tness has
(2) The time actually spent in
representation of the applicant; the
(3) The difficulty or complexity of
:;AM wmww.mm in the proceeding;
¥ necessary and re -
penses incurred; and asonable ex
(5) Such other factors as may b
e
on the value of the services ,cm«n%_.ﬁmmn.
INFORMATION REQUIRED FrROM
APPLICANTS

NotE: Information Collection. T

mation collection requirement aozﬂmhmﬂﬂﬂ
$§ 4.608 through 4.610, requiring an applica-
tion for fees and expenses in an adversary
adjudication under the Equal Access to Jus-
tice Act, has been approved by the Office of
Management and Budget under the Paper-
work Reduction Act, 44 U.S.C. 3507, and has
been assigned clearance members 1084-0011

The information is required to seek P:
award of fees and expenses.

§4.608 Contents of application.

(a) An application for an aw
fees and expenses under the ?\.w mﬂ%h
identify the applicant and the pro-
ceeding for which an award is sought,
Two copies of the application shall vm.
filed with the adjudicative officer. The
application shall show that the apph-
cant has prevailed and identify the po-
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sition of the Department in the pro-
ceeding that the applicant alleges was
not substantially justified.

(b) The application shall include a
statement that the applicant’s net
worth at the time the proceeding was
initiated did not exceed $1 million if
the applicant is an individual (other
than a sole owner of an unincorporat-
ed business seeking an award in that
capacity) or $5 million in the case of
all other applicants. An applicant may
omit this statement if:

(1) It attaches a copy of a ruling by
the Internal Revenue Service that it
qualifies as an organization described
in section 501(c)(3) of the Internal
Revenue Code of 1954 (26 U.S.C.
501(c)3) and is exempt from taxation
under section 501(a) of the Code or in
the case of an organization not re-
quired to obtain a ruling from the In-
ternal Revenue Service on its exempt
status, a statement that describes the
basis for the applicant’s belief that it
qualifies under section 501(c)(3) of the
Code; or

(2) It states that it is a cooperative
association as defined in section 15(a)
of the Agricultural Marketing Act (12
U.S.C. 1141j(a)).

(c) If the applicant is a partnership,
corporation, association, or public or
private organization (including chari-
table or other tax exempt organiza-
tions or cooperative associations) or a
sole owner of an unincorporated busi-
ness, the application shall state that it
did not have more than 500 employees
at the time the proceeding was initiat-
ed, giving the number of its employees
and describing briefly the type and
purpose of its organization or business.

(d) The application shall itemize the
amount of fees and expenses for
which an award is sought.

(e) The application may include any
other matters that the applicant be-
lieves should be considered in deter-
mining whether and in what amount
an award should be made.

(f) The application shall be signed
by the applicant or an authorized offi-
cer of the applicant. The application
shall contain or be accompanied by a
written verification under oath or af-

firmation under penalty of perjury
that the information provided in the
application and all accompanying ma-

§4.609

terial is true and complete to the best
of the signer’s information and belief.

§4.609 Net worth exhibit.

(a) Each application except a quali-
fied tax-exempt organization or a
qualified cooperative association must
submit with its application a detailed
exhibit showing its net worth at the
time the proceeding was initiated. If
any individual, corporation, or other
entity directly or indirectly controls or
owns a majority of the voting shares
or other interest of the applicant, or if
the applicant directly or indirectly
owns or controls a majority of the
voting shares or other interest of any
corporation or other entity, the exhib-
it must include a showing of the net
worth of all such affiliates or of the
applicant including the affiliates. The
exhibit may be in any form convenient
to the applicant, provided that it
makes full disclosure of the appli-
cant’s and all affiliates’ assets and li-
abilities and is sufficient to determine
whether the applicant qualifies under
the standards of 5 U.s.C.
504(b)(1XBXi). The adjudicative offi-
cer may require an applicant to file ad-
ditional information to determine the
applicant’s eligibility for an award.

(b) The net worth exhibit shall de-

scribe any transfers of assets from, or
Ahliantinne inonrred hv the annlicant

OCLugRuiCOS NCRITEX Y, =228 = Dpic

or any affiliate, occurring in the one-
year period to the date on which the
proceeding was initiated, that reduced
the net worth of the applicant and its
affiliates below the applicable net
worth ceiling. If there were no such
transactions, the exhibit shall so state,

(¢) Ordinarily, the net worth exhibit
shall be included in the public record
of the proceeding. However. an appli-
cant that objects to public disclosure
of information in any portion of the
exhibit and believes there are legal
grounds for withholding it from disclo-
sure may submit that portion of the
exhibit directly to the adjudicative of-
ficer in a sealed envelope labeled
“Confidential Financial Information,”
accompanied by a motion to withhold
the information from public diseclo-
sure. The motion shall describe the in-
formation sought to be withheld and
explain, in detail, why it falls within
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one or more of the specific exemptions
from mandatory disclosure under the
Freedom of Information Act, 5 U.S.C.
552, and whether it is covered by the
Trade Secrets Act, 18 U.S.C. 1905, or
other applicable statutes; why public
disclosure of the information would
adversely affect the applicant; and
why disclosure is not required in the
public interest. The material in ques-
tion shall also be served on counsel
representing the agency against which
the applicant seeks an award, but need
not be served on any other party to
the proceeding. If the adjudicative of-
ficer finds that the information should
not be withheld from disclosure, it
shall be placed in the public record of
the proceeding. Otherwise, any re-
quest to inspect or copy the exhibit
shall be disposed of in accordance with
the Department’s established proce-
dures under the Freedom of Informa-
tion Act, 43 CFR 2.11 et. seq.

§4.610 Documentation of fees and ex-
penses.

(a) The application shall be accom-
panied by full documentation of the
fees and expenses, including the cost
of any study, analysis, engineering
report, test, or project, for which an
award is sought.

(b) The documentation shall include
an affidavit from each professional

Flvves A e Aierf e el oot
A V1 auuividual wiluse Services are

covered by the application, stating the
actual time expended and the rate at
which fees and other expenses were
computed and/or charged and describ-
ing the specific services performed.

(1) The affidavit shall itemize in
detail the services performed by the
date, number of hours per date, and
the services performed during those
hours. In order to establish the hourly
rate, the affidavit shall state the
hourly rate billed to and paid by the
majority of clients during the relevant
time periods.

(2) If no hourly rate is paid by the
majority of clients because, for in-
stance, the attorney or agent repre-
sents most clients on a contingency
basis, the attorney or agent shall pro-
vide affidavits from two attorneys or
agents with similar experience, who
perform similar work in the same or
similar geographic location, stating
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the hourly rate which they bill and
are paid by the majority of their cli-
ents during a comparable time period.

(¢) The documentation shall also in-
clude a description of any expenses for
which reimbursement is sought and a
statement of the amounts paid and
payable by the applicant or by any
other person or entity for the services
provided.

(d) The adjudicative officer may re-
quire the applicant to provide vouch-
ers, receipts, or other substantiation
for any expenses claimed.

§4.611 Time for submission of applica-
tion,

(a) An application must be filed no
later than 30 days after final disposi-
tion of the proceeding. Action on an
application for an award of fees or
other expenses filed prior to final dis-
position of the proceeding shall be
stayed pending such final disposition.

(b) Final disposition means the later
of (1) the date on which the final De-
partment decision is issued; or (2) the
date of the order which finally re-
solves the proceeding, such as an order
approving settlement or voluntary dis-
missal.

PROCEDURES FOR CONSIDERING
APPLICATIONS

§4.612 Filing and mnnia,a of documents.

Any application for an award and
any other pleading or document relat-
ed to an application shall be filed with
the adjudicative officer and serve on
all parties to the proceeding in the
same manner as other pleadings in the
proceeding, except as provided in
§ 4.609(c) for confidential financial in-
formation.

§4.613 Answer to application.

(a) Within 30 calendar days after
service of an application, the Depart-
ment shall file an answer. If the De-
partment fails to answer or otherwise
fails to contest or settle the applica-
tion, the adjudicative officer may,
upon a satisfactory showing of entitle-
ment by the applicant, make an award
for the applicant’s fees and other ex-
penses under 5 U.S.C. 504 in accord-
ance with § 4.616.
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(b) If the Department and the appli-
cant believe that they can reach a set-
tlement concerning the award, the De-
partment and the applicant may joint-
ly file a statement of their intent to
negotiate. The filing of such a state-
ment shall extend the time for filing
an answer for an additional 30 days
from the date of filing of the state-
ment. Further extensions may be
granted by the adjudicative officer
upon the joint request of the Depart-
ment and the applicant.

(¢) The answer shall explain in
detail any objections to the award re-
quested and identify the facts relied
on to support the objection. If the
answer is based on any alleged facts
not already reflected in the record of
the proceeding, the Department shall
include with the answer either a sup-
porting affidavit or a request for fur-
ther proceedings.

§4.614 Settlement.

An applicant and the Department
may agree on a proposed settlement of
an award before final action on the ap-
plication, either in connection with a
settlement of the underlying proceed-
ing, or after the underlying proceeding
has been concluded. If the applicant
and the Department agree on a pro-
posed settlement of an award before
an applicant has been filed, the muc_w
cation shall be filed withh the proposea
settlement.

§4.615 Extensions of time and further
proceedings.

(a) The adjudicative officer may on
motion and for good cause shown
grant extensions of time other than
for filing an application for fees and
expenses after final disposition in the
adversary adjudication.

(b) Ordinarily, the determination of
an award will be made on the basis of
the written record of the underlying
proceeding and the filings required or
permitted by the foregoing sections of
these rules. However, the adjudicative
officer may, sua sponte, or on motion
of any party to the proceedings re-
quire or permit further proceedings,
such as informal conferences, oral ar-
gument, additional written submis-
sions or an evidentiary hearing. Such
further proceedings shall be held only

§4.618

when necessary for full and fair reso-
lution of the issues arising from the
application and shall be conducted as
promptly as possible. A motion for fur-
ther proceedings shall specifically
identify the information sought on the
disputed issues and shall explain why
the further proceedings are necessary
to resolve the issues.

§4.616 Decision on application.

The adjudicative officer shall
promptly issue a decision on the appli-
cation which shall include proposed
written findings and conclusions, and
the reasons or basis therefore, on such
of the following as are relevant to the
decision:

(a) The applicant’s status as a pre-
vailing party;

(b) The applicant’s qualification as &
“party” under 5U.S.C. 504(bX(1XB);

(¢c) Whether the Department’s posi-
tion as a party to the proceeding was
substantially justified;

(d) Whether special circumstances
make an award unjust;

(e) Whether the applicant during
the course of the proceedings engaged
in conduct that unduly and unreason-
ably protracted the final resolution of
the matter in controversy; and

«f) The amounts, if any, awarded for
fees and other expenses, with reasons

for any diiference bctween the

amount requested and the amount
awarded. If neither the applicant nor
the Department appeals within 30
days from receipt of the adjudicative
officer’s decision, this decision will be
the final Departmental decision.

§4.617 Appeals Board review.

If review is sought by the applicant
or the Department, the decision of the
adjudicative officer will be reviewed by
the appropriate appeals board in ac-
cordance with the Department’s pro-
cedures for the type of underlying pro-
ceeding involved. The appeals board
will then issue the final Departmental
decision on the application.

§4.618 Judicial review.

Judicial review of final Departmen-
tal decisions on awards may be sought
as provided in 5 U.S.C. 504(c)(2).
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§4.619 Payment of award.

An applicant seeking payment of an
award shall submit a copy of the final
decision granting the award to the As-
sistant Secretary for Policy, Budget
and Administration, U.S. Department
of the Interior, Washington, DC
20240. A statement that review of the
underlying decision {is not being
sought in the United States courts, or
that the process for seeking review of
the award has been completed, must
also be included.

Subpart G—Special Rules Applicable
to Other Appeals and Hearings

AvUTHORITY: § U.S.C. 301.

§4.700 Who may appeal.

Any party aggrieved by an adjudica-
tory action or decision of a Depart-
mental official relating to rights or
privileges based upon law in any case
or proceeding in which Departmental
regulations allow a right of appeal to
the head of the Department from
such action or decision, should direct
his appeal to the Director, Office of
Hearings and Appeals, if the case is
not one which lies within the appel-
late review jurisdiction of an estab-
lished Appeals Board and is not ex-
cepted from the review authority dele-
gated to the Director. No appeal will
lie when the action of the Denartmen-
tal official was based solely upon ad-
ministrative or discretionary authority

of such official.

[36 FR 7186, Apr. 15, 1971; 36 FR 7588, Apr.
22, 1971}

§4.701 Notice of appeal.

The appellant shall file a written
notice of appeal, signed by him or by
his attorney or other qualified repre-
sentative, in the Office of the Direc-
tor, within 30 days from the date of
mailing of the decision from which the
appeal is taken. The notice shall con-
tain an identification of the action or
decision appealed from and give a con-
cise but complete statement of the
facts relied upon and the relief sought.
The appellant shall mail a copy of the
notice of appeal, any accompanying
statement of reasons therefor, and any
written arguments or briefs, to each
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party to the proceedings or whose
rights are involved in the case, and to
the Departmental official whose
action or decision is being appealed.
The notice of appeal shall contain s
certificate setting forth the names of
the parties served, their addresses, and
the dates of mailing.

§4.702 Transmittal of appeal file.

Within 10 days after receipt of a
copy of the notice of appeal, the De-
partmental official whose action or de-
cision is being appealed shall transmit
to the Office of the Director the
entire official file in the matter, in-
cluding all records, documents, tran-
scripts of testimony, and other infor-
mation compiled during the proceed-
ings leading to the decision being ap-
pealed.

§4.703 Pleadings.

1f the parties wish to file briefs, they
must comply with the following re-
quirements: Appellant shall have 30
days from the date of filing of his
notice of appeal within which to file
an opening brief, and the opposing
parties shall have 30 days from the
date of receipt of appellant’s brief in
which to file an answering brief. Addi-
tional or rebuttal briefs may be filed
upon permission first obtained from
the Director or the Ad Hoc Appeals

Roard annainted bv him ta nancidas
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and decide the particular appeal.
Copies of all briefs shall be served
upon all other parties or their attor-
neys of record or other qualified rep-
resentatives, and a certificate to that
effect shall be filed with said brief.

(36 FR 7186, Apr. 15, 1971; 36 FR 7588, Apr.
22, 1971)

§4.704 Decisions on appeals.

The Director, or an Ad Hoc Appeals
Board appointed by the Director to
consider and decide the particular
appeal, will review the record and take
such action as the circumstances call
for. The Director or the Ad Hoc Ap-
peals Board may direct a hearing on
the entire matter or specified portions
thereof, may decide the appeal forth-
with upon the record already made, or
may make other disposition of the
case. Upon request and for good cause
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shown, the Director or an Ad Hoc Ap-
peals Board may grant an opportunity
for oral argument. Any hearing on
such appeals shall be conducted by the
Ad Hoc Appeals Board or a member or
members thereof, or by an administra-
tive law judge of the Office of Hear-
ings and Appeals and shall be gov-
erned insofar as practicable by the
regulations applicable to other hear-
ings under this part.

[36 FR 7186, Apr. 15, 1971, as amended at 39
FR 2366, Jan. 21, 1974]

Subpart H—[Reserved]

Subpart |—Special Procedural Rufes
Applicable To Practice and Pro-
cedure for Hearings, Decisions,
and Administrative Review
Under Part 17 of this Title—Non-
discrimination in Federally-As-
sisted Programs of the Depart-
ment of the Interior—Effectva-
tion of Title VI of the Civil Rights
Act of 1964

AvuTtHORITY: 43 CFR 17.8 and 5 U.S.C. 301.

Source: 38 FR 21162, Aug. 6, 1973, unless
otherwise noted.

Cross REFERENCE: See Subpart A for the
organization, authority and jurisdiction of
the Office of Hearings and Appeals, includ-
ing its Hearings Division. 'I'o the extent
they are not inconsistent with these special
rules, the general rules applicable to all
types of proceedings before the Hearings
Division and the several Appeals Boards of
the Office of Hearings and Appeals, con-
tained in Subpart B of this part, are applica-
ble also to proceedings under these regula-
tions.

GENERAL

§4.800 Scope and construction of rules.

(a) The rules of procedure in this
Subpart 1 supplement Part 17 of this
title and are applicable to the practice
and procedure for hearings, decisions,
and administrative review conducted
by the Department of the Interior,
pursuant to Title VI of the Civil
Rights Act of 1964 (section 602, 42
U.S.C. 2000d-1) and Part 17 of this
title, concerning nondiscrimination in
Federally-assisted programs in connec-
tion with which Federal financial as-

§ 4.803

sistance is extended under laws admin-
istered in whole or in part by the De-
partment of the Interior.

(b) These regulations shall be liber-
ally construed to secure the just,
prompt, and inexpensive determina-
tion of all proceedings consistent with
adequate consideration of the issues
involved and full protection of the
rights of all interested parties includ-
ing the Government.

§4.801 Suspension of rules.

Upon notice to all parties, the re-
sponsible Department official or the
administrative law judge, with respect
to matters pending before him, may
modify or waive any rule in this part
upon his determination that no party
will be unduly prejudiced and the ends
of justice will thereby be served.

§4.802 Definitions.

(a) The definitions set forth in
§ 17.12 of this title apply also to this
subpart.

(b) Director means the Director,
Office for Equal Opportunity, Depart-
ment of the Interior.

(c) Administrative law judge means
an administrative law judge designat-
ed by the Office of Hearings and Ap-
peals, Office of the Secretary, in ac-
cordance with 6 U.S.C. 3105 and 3344.

() Notice meaneg a notice of hearing

in a proceeding instituted under Part
17 of this title and these regulations.

(e) Party means a recipient or appli-
cant; the Director; and any person or
organization participating in a pro-
ceeding pursuant to § 4.808.

§4.803 Computation of time.

Except as otherwise provided by law,
in computing any period of time under
these rules or in any order issued here-
under, the time begins wilh the day
following the act or event, and in-
cludes the last day of the period,
unless it is a Saturday, Sunday, or
Federal legal holiday, or other nonbu-
siness day, in which event it includes
the next following day which is not a
Saturday, Sunday, Federal legal holi-
day, or other nonbusiness day. When
the period of time prescribed or al-
lowed is 7 days or less, intermediate
Saturdays, Sundays, Federal legal
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