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| AN Attorney General of New Mexico
.*- e . b %‘" . .
';léatgt §~ , PO Drawer 1508
k © Rl Santa Fe, New Mexico 87504-1508
o B .
N Cherersal 508/827-6000
b Fax 565/327-5826
TOM UDALL | MANUEL TLIERINA
Artorncy General ) Depury Attorney Genecal

April 3, 1997

Mr. William Kalka
Post Offica Box 663
Artesla, New Mexico 88211

Re: Use of Nonpotable Watex from a Deep Aquifer for
Agricultural Purposes

Dear Mr, Kalka:

I am writing at the requsst of Dr. William M. Turner,
Natural Resources Trustee for the State of New Mexico. You have
inquired whether highly saline water produced with oil and gas
from deep underground aquifaers may be used for agricultural
purposes, and if so, what regulatory requirements might apply.
Dr. Turher askad me to respond to your inquiry.

The Stata of New Mexico regulates the use of groundwater in

!ggﬁlared bagina. " Under NMSA § 72-12-1, the State Engineer may
aclarae fground basins having "reasonably ascertainable

boundarias® to ba public waters subject to the regulatory
jurisdiction of the State Engineer’s Office. Most of the
groundwater in the State lies within a "declared basin.* Under
NMSA § 72-12-1, any person, firm ox corporation desiring to use
groundwatar from a declared basin must apply to the State
Engineer snd receive a permit. The applicant must. demonstrate,
in accordance with NMSA § 72-12-3, that it will put the water to
a benaficial use. Beneficial use is the basis, tha measurs, and

the limit of the right to the use of water. N.M. Const. art.
XVIi, § 3; NMSA § 72-12-2.

However, under NMSA § 72-12-25, a declared basin does not
include neonpotable groundwater from = deep aquifer. This
exception applies only to water containing dissolved solids at a
level of 1000 parts per million or more, and only to water taken -
from an agquifer the top of which is 2500 feet or mors below the
ground surface.

Thus, if the water you wish to use meets both these

conditions -- containg at least 1000 parts per million dissolved
TESTIZEZ:;EScames from an aquifer the top of which is at least

' 2500Q fest deep -- the%&@M@ject to the
State Enginear’s regulatory jurisdiction. " No perxmit from the

State Engine&r would bs reguirad, and no showing of beneficial
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use would be necessary.

The State of New Mexico also requlates the dischargs of
contaminants into underground waters. The Watar Quality Control
Act, and the Water Quality Control Commiesion regulations adopted
thereundexr, exempt the discharge of water for agricultural
purposes, MNMSA § 74-6-4(K); 20 NMAC § 6.3105(C). Thug, a
discharga permit from the New Mexico Environment Department would
not ba required.

However, Naw Mexico does regulate discharges of wataer
produced in connection with exploration for and production of oil
Or natural gas under the Qil and Gas Act, NMSA §§ 70-2-12 (B) (15) .

. Thus, a permit from the 0il Conservation Division of the Energy,
Minerals, and Natural Resourceg Department would be necessary for
any discharge of such wateyr. - .

- If you have any further questions on this issue, feel free
to call me mt (505) 827-6939, '

8ince elY,

rles d:%__

Assistant Attorney General
Environmental Enforcement Division

cC: William M. Turner, Natural Regources Trustes
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