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Alpha Energy Partners, LLC (“Alpha”), through its undersigned attorneys, hereby submits 

Alpha’s Response (“Response”) to the Motion to Dismiss and Terminate Orders (“Motion”) that 

Permian Resources Operating, LLC (“Permian”) filed with the Oil Conservation Division (the 

“Division” or “OCD”).  The gravity of Permian’s Motion to terminate Division pooling orders 

properly issued warrants a thorough examination of the legal issues and a thorough Response. In 

support thereof, Alpha provides the following: 

I. SUMMARY OF THE ARGUMENT 

Without a trace of self-awareness, Permian is claiming that a farmout agreement between 

Alpha and Paloma Permian AssetCO, LLC (“Paloma”), the kind that Permian itself unsuccessfully 

attempted to negotiate with Alpha, violates the Division’s regulations and should result in the 

termination of the pooling orders the Division issued in Case Nos. 22171 and 22172.  Permian’s 

Motion lacks merit, as Permian knew when it attempted to enter into a similar agreement with Alpha.  

The Division should deny Permian’s Motion because: (1) as a threshold matter, Permian does not 

qualify as a party of record in either Case No. 22171 or Case No. 22172 and therefore lacks standing 

to challenge the pooling orders issued in these cases; (2) the foundational basis of Permian’s Motion 

that Alpha farmed out its “entire interest” is patently false; and (3) the farmout arrangement between 
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Alpha and Paloma does not undermine the Division’s authority to protect correlative rights as alleged 

by Permian nor does it create a “windfall” for Paloma as suggested by Permian.   

II. Relevant Facts and Background:  

1. On September 1, 2021, Alpha submitted applications to pool uncommitted mineral 

interests in the N/2 of Sections 19 and 20 (“N/2 Unit”) (Case No. 22171) and in the S/2 of Sections 

19 and 20 (“S/2 Unit”) (Case No. 22172) all in Township 22 South, Range 27 East, Eddy County, 

New Mexico (collectively referred to as the “Subject Lands”).   

2. On October 19, 2021, but effective July 2, 2021, shortly after Alpha filed its pooling 

applications in Case Nos. 22771 and 22772, the Division began enforcing restrictions on drilling 

activities within five miles of the Carlsbad Brine Mile, which precluded Alpha’s proposed 

development of the Subject Lands. See Self-Affirmed Statement of Riley Morris, Alpha’s Vice 

President of Land, ¶¶ 4-5 (“Morris Statement”), attached hereto as Exhibit 1; see also Division Orders 

R-21888, R-21100-B, R-21104-C and R-21123-C 

3. Alpha worked with the Division through the drilling moratoriums to achieve the 

conditions that would allow Alpha to proceed with its proposed development, including receiving the 

pooling orders that are the subject of this dispute. See Exhibit 1, Morris Statement, ¶¶ 4-5; see also 

Notice of Resumption of Certain Drilling and Completion Activity in Proximity to the Carlsbad Brine 

Well that the Division issued on July 7, 2022. The Division itself intervened in Case No. 22172 as a 

party of record to monitor matters regarding the drilling Moratorium and did not object to the case.  

4. Alpha owned working interest and operating rights in both the N/2 and S/2 Units when 

it filed its applications, during the Division’s review of the applications, after the Division issued 

pooling orders Order Nos. R-23005 and R-23006 and continues to own such interests.   

5. Permian has never been a party of record in either Case Nos. 22171 or 22172 because 

it owned no interest in the Subject Lands at the time of the hearing or when the Division issued the 
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subject pooling Orders.  Permian did not make an entry of appearance, did not file an objection to the 

cases, nor did it seek to intervene in either case. Therefore, Permian was not entitled to notice in those 

cases pursuant to 19.15.4.10 and 19.15.4.12(A)(1) NMAC.  

6. The Division conducted hearings for Case Nos. 22771 and 22772 on November 16, 

2023, by affidavit without any objections.  The Division adjudicated all criteria for pooling and 

operatorship under the Oil and Gas Act (the “Act”) and finding that Alpha had satisfied all criteria, 

the Division issued Orders Nos. R-23005 (Case No. 22171) and R-23006 (Case No. 22172) in favor 

of Alpha on January 10, 2024, almost three years after Alpha filed its original applications. See 

Conclusions of Law, Order Nos. R-23005 and R-23006, ¶¶ 6-14.   

7. After Alpha received Order Nos. R-23005 and R-23006 and as it began preparing to 

drill and operate the wells Permian, along with several other companies including Paloma, expressed 

an interest in entering an agreement with Alpha by which it would drill and operate of proposed wells 

for the Subject Lands, known as The Dude wells, in exchange for acreage within the Subject Lands, 

a not uncommon arrangement in the oil and gas industry known as a “farmout agreement.”1 See 

Exhibit 2, attached hereto (showing email exchange between Permian and Alpha in which Permian 

seeks to drill and operate the wells in the Subject Lands pursuant to a similar farmout agreement letter 

that was provided Paloma); see also Exhibit 1, ¶¶ 11-12, attached.    

8. After reviewing offers submitted by Permian and Paloma, Alpha determined that 

Paloma’s offer was superior and entered into a farmout agreement with Paloma (the “Farmout 

Agreement”). See Exhibit 1, ¶ 14, (Morris Statement), attached. 

9. Alpha recorded the Memorandum of Agreement in Eddy County on July 15, 2024, in 

Book 1184, Page 0765 (“MOA”), in order to provide notice to the world of the Farmout Agreement.  

The MOA states that Paloma would earn only a portion of Alpha’s leasehold interest upon its 

 
1 See Paragraph 29, infra, for an explanation of the nature of farmout agreements. 
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successful performance of certain drilling and operating obligations performed in compliance with 

“certain development plans,” those being Alpha’s plans approved by the OCD. See Second Recitation 

of the MOA, which was attached to Permian’s Motion as Exhibit B: see also Exhibit 3, Second 

Recitation, attached hereto; Exhibit 1, ¶ 17 (Morris Statement).  Thus, Alpha retains its position as a 

working interest owner in Subject Lands while maintaining its supervisory role over drilling and 

operations to which Paloma must comply.  

10. After Alpha rejected Permian’s farmout offer, Permian then made a trade offer directly 

with Paloma to obtain its contractual rights under its Farmout Agreement with Alpha so that Permian 

would step in to the shoes of Paloma, which would have resulted in the same situation of which 

Permian now complains.  See Exhibit 1 at ¶ 19 (Morris Statement), attached; see also Exhibit 6, 

attached hereto (Permian’s email to Alpha sent after issuance of the pooling orders stating that 

Permian wants to “step into Paloma’s shoes in the Carlsbad units” as operator).   

11. After Pooling Order Nos. R-23005 and R-23006 were issued, Permian began making 

efforts to obtain working interest in the Subject Lands. In the N/2 Unit, Permian executed a “top 

lease” that was on March 27, 2024, effective April 30, 2024, to an existing lease that had already been 

pooled by Order R-23005. See Oil & Gas Lease recorded in Book 1182, Page 1204 in Eddy County, 

leased by Warrior Exploration, LLC, on behalf of Permian. See Exhibit 1, ¶ 6 (Morris Statement), 

attached.  Although the underlying lease had been pooled, the lease was set to expire by its own terms 

on April 30, 2024, after the pooling order was issued.  When the top lease came into effect on that 

date which provided Permian with approximately 9.6% of unpooled working interest in the N/2 Unit.2 

See id.  

 
2 A pooling procedure will pool all present leasehold interests listed to be pooled in a unit, and it 

may also pool certain vested future interests, but the pooling procedure does not pool the future 

interest that reverts back to the lessor when a pooled lease expires under its own terms.  
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12. Permian Resources was able to track down and obtain a miniscule 0.13% working 

interest in the S/2 Unit, as successor to a leasehold interest that has already been pooled by Order No. 

R-23006.  See Exhibit 1 at ¶ 7 (Morris Statement), attached hereto.  However, because Order R-23006 

pooled this leasehold interest, it remains subject to the pooling order as Permian acknowledges.  See 

Permian’s Motion at p. 2, ¶ 3.  

13. As a result of the fact that the Subject Lands fall within the Carlsbad city limits, 

ownership in the units is highly fragmented into a multitude of tracts with numerous owners, most 

with only small fractional interests. See Hearing Packets in Case Nos. 22171 and 22172, Exbibits A-

3 listing ownership and tracts. This fragmental ownership increases the difficulty of examining and 

managing the ownership, especially in light of the extended length of the subject cases due to the 

Moratorium on development. And, with so many owners, changes in title occur over time, as some 

leases expired and both leasehold and unleased mineral ownership changed hands. Alpha invested 

heavily in the title work over the years for the Subject Lands. Exhibit 1, ¶ 8 (Morris Statement). It 

was during Alpha’s ongoing due diligence and title review that Alpha discovered additional parties 

who needed to be pooled including the small interest captured by Permian’s top lease in the N/2 Unit.  

See Exhibit 1, ¶¶ 8-9, attached hereto. 

14. Thus, on August 29, 2024, Alpha filed applications in Case Nos. 24826 and 24827 as 

part of its on-going, good-faith effort to resolve any remaining title issues and pool any additional 

parties in the Subject Lands in preparation for drilling and operating the wells. Having obtained the 

small amount of unpooled interest in the N/2 Unit, Permian entered an appearance in Case No. 24826 

on September 18, 2024, and become a party of record, which allowed Permian to object to this one 

case going forward by affidavit. See id. at ¶¶ 6 and 9. 

15. Permian falsely claims that it filed an entry of appearance in Case No. 24827 and 

objected to that case proceeding by affidavit. See Permian’s Motion at p. 2, ¶ 5. Permian did not enter 
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an appearance and thus did not become a party of record in Case No. 24827 because the 0.13% 

working interest it had acquired in the S/2 Unit was already pooled when Permian acquired it after 

issuance of the pooling order. See OCD Imaging Case No. 24827; see also Permian’s Motion at p. 2, 

¶ 3 (Permian acknowledging its interest is pooled under Order No. R-23006).  

16. The only party other than Permian that filed an entry of appearance in Case No. 24826 

is Eagle Natural Resources, LLC (“Eagle”), which entered an appearance in both Case Nos. 24826 

and 24827 on September 30, 2024, and objected to the cases going forward by affidavit.  Alpha has 

provided Eagle with a copy of the Joint Operating Agreement (“JOA”) and Eagle has informed Alpha 

that it is planning to sign the JOA subject to its review by their counsel.    

17. On November 21, 2024, a status conference was held and based on Permian’s 

appearance and objection in Case No. 24826 and Eagle’s appearances and objections in Case Nos. 

24826 and 24827, a hearing date was set for February 4, 2025, for Case Nos. 24826 and 24827. 

18. Although it is only a party of record in and objected to one case (Case No. 24826), 

Permian nonetheless, on December 17, 2024, submitted to the Division a motion to dismiss and 

terminate Order No. R-23005 issued in Case No. 22171 and Order No. R-23006 issued in Case No. 

22172, two cases in which Permian is not and never has been a party of record. In doing so, not only 

did Permian overlook NMSA, Rule 1-007.1(B), by failing to notify the parties of record (Alpha and 

Eagle) affected by the Motion in Case Nos. 24826 and 24827, but there are also parties of record in 

Case Nos. 22171 and 22172 who could be directly (and negatively) affected by Permian’s Motion to 

terminate Order Nos. R-23005 and R-23006 and who may very likely oppose the Motion if notified.  

The parties of record in Case Nos. 22171 and 22172, who are directly affected by Permian’s Motion, 

include MRC Permian Company, City of Carlsbad, Alpha, Realeza Del Spear, LP, the Division itself 

(by intervention in Case Nos. 22171 & 22172), Sarvis Creek LLC and SEDG I LLC. In contravention 
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of NMSA, Rule 1-007.1(B), Permian failed to notify these parties and recite their positions in its 

Motion to terminate pooling orders issued in Case Nos. 22171 and 22172.  

III. Legal Arguments 

A. Permian Lacks Standing to Challenge the Pooling Orders Issued in Case 

Nos. 22171 and 22172  

 

19. Moving the Division to undertake such a serious action as terminating pooling orders 

properly issued – and thereby divesting all owners subject to those pooling orders of the correlative 

rights secured by the orders -- requires Permian to provide the Division with some minimum grounds 

showing it has standing to make such a request.  In order to establish standing under New Mexico 

law, a party must show: “(1) injury in fact, (2) a causal relationship between the injury and the 

challenged conduct, and (3) a likelihood that the injury will be redressed by a favorable decision.” 

See ACLU of New Mexico v. City of Albuquerque, 2008-NMSC-045, ¶ 1, 188 P.3d 1222, 144 N.M. 

471.  Permian fails to mention, much less establish, any of these requirements nor could it establish 

standing under the facts.  

20. Permian was not a party of record in Case Nos. 22171 and 22172, made no 

appearances, interventions, or objections in the cases, and had no ownership interest in either of the 

Units pooled under Order Nos. R-23005 and 23006 when the pooling orders were adjudicated that 

would have qualified Permian to be a party of record in these cases. Therefore, Permian lacks the 

requisite standing to request the Division to terminate the two pooling orders that the Division 

properly adjudicated and issued in these cases.  

21. While it made an entry of appearance in only one case, Case No. 24826, in which 

Alpha has applied to pool additional owners, Permian fails to mention, much less show, how its status 

as a party of record only in Case No. 24826 provides it with sufficient standing in Case Nos. 22171and 

22172 to authorize a request to terminate Order Nos. R-23005 and R-23006. 
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22. Permian acquired its small interests in the Subject Lands after the Division issued 

Pooling Orders Nos. R-23005 and R-23006.  Thus, Permian glosses over an important distinction in 

its recitation of facts. First, with respect to the S/2 Unit, while Permian correctly acknowledges that 

its 0.13% working interest in the S/2 Unit is currently pooled under Order No. R-23006 (see Permian’s 

Motion at p. 2, ¶ 3), Permian was not a party in Case No. 22172. Permian’s interest in the S/2 Unit is 

pooled under the Order because Permian acquired pooled interest after the Division issued Order No. 

R-23006 and not because Permian was an owner or party of record at the time of the hearing.  

23. Similarly, the Division pooled Permian’s small leasehold interest in the N/2 Unit in 

Case No. 22171 when it was owned by another party; however, after the Pooling Order was issued, 

the pooled lease expired by its own terms resulting in the original lessor’s interest being released from 

the pooling order and the interest becoming unpooled. Months after the Division issued Order No. R-

23006, Permian obtained a top lease that captured this interest. Thus, Permian now owns an unpooled 

interest in the N/2 Unit not because Alpha overlooked or missed Permian as an owner in the original 

hearing in Case Nos. 22171, but because the interest that Order No. R-23005 pooled became unpooled 

by the expiration of the original pooled lease. Thus, Permian is a late comer to these proceedings and 

only has a right to object to Case No. 24826. 

24. Because Order Nos. R-23005 and R-23006 affect the rights of the owners subject to 

those orders and do not affect Permian rights,3 Permian has suffered no injury in fact by the issuance 

of those Orders and therefore lacks standing to challenge them.   

25. It was only after the Division issued the Pooling Orders that Permian began acquiring 

interest in the Subject Lands. See Exhibit 1, Paras. 6 and 8, attached.  Thus, Permian acquired this 

interest knowing the two Units had been pooled and were subject to the specifications of Alpha’s 

 
3 When Permian acquired its interest in the N/2 Unit, that interest was subject to Pooling Order No. 

R-23005 and Permian’s predecessor in interest waived its right to challenge the proposed pooling of 

the N/2 Unit. Permian’s acquisition of that interest is thus subject to Pooling Order No. R-23005.  
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approved development plan. Furthermore, since Permian, pursuant to its own offer to operate after 

Order Nos. R-23005 and 23006 were issued, sought to have the drilling and operation of the wells 

expanded to include the participation of a third party through a farmout agreement, Permian cannot 

now claim injury based on Alpha’s decision to expand participation in drilling operations to a third 

party. Finally, had Permian’s offer to be the third party involved in drilling and operations been 

accepted, it would have been necessary for Permian to have relied on the validity of the pooling 

orders, the same ones it now seeks to terminate. 

26. Because there is no injury in fact, there is no causal relationship between the injury 

and the challenged conduct, and terminating the orders would not redress any injury claimed by 

Permian. The Farmout Agreement requires Paloma to comply with the development plans for the 

pooled Units under the same conditions as set forth in the Pooling Orders. Thus, Permian’s correlative 

rights remain protected under Pooling Order Nos. R-23005 and R-23006. Clearly, termination of the 

orders would not redress any injury that could be claimed by Permian; however, termination of the 

Pooling Order would result in harm to all the pooled owners who are relying on their correlative rights 

being secured and protected by the Orders Permian seeks to nullify. 

27. In sum, Permian does not have standing to challenge the Pooling Orders because 

Permian was not a party of record in Case Nos. 22171 and 22172 and, more importantly, because 

Permian fails to meet any of the criteria for standing under New Mexico case law.      

B. Permian’s Foundational Assertion that Alpha Farmed Out its “Entire 

Interest” to Paloma is a Misrepresentation of a Material Fact.  

 

28. “A farm-out agreement is a contract to assign oil and gas lease rights in certain 

acreage upon the completion of drilling obligations and the performance of any other covenants and 

conditions therein contained.” Kuntz Oil and Gas, Vol. 2, Sec. 19A.3, p. 75 (1989), citing Petroleum 

Finance Corp. v. Cockburn, 241 F.2d 312, 313 (5th Cir. 1957) (Emphasis added). In the first paragraph 
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of its Argument, Permian states that “Alpha farmed out its entire interest subject to [the Pooling 

Orders] to Paloma.” (Emphasis added). This assertion is patently false.  As stated in the second recital 

in the recorded MOA “Paloma has an option to earn a portion of Alpha’s leasehold interest in the 

Leases [identified in the Exhibit A].” (Emphasis supplied); see also Exhibit 1, ¶ 16 (Morris 

Statement), attached hereto. It is the leasehold interest (working interest) pooled by the Orders that 

constitutes the primary interest subject to the Pooling Orders (see, e.g. NMSA 1978 Sec. 70-2-17(C)), 

and Alpha did not assign its entire leasehold interest under the Farmout Agreement but farmed only 

a portion of it and retained a portion. The language in the MOA that Alpha Paloma only receives “a 

portion” of Alpha’s interest subject to the Orders in unmistakably clear and unambiguous.  If Alpha 

had intended to assign all of its interest subject to the Orders, Alpha would have used the operative 

grant language, “all its right title and interest,” instead of “a portion.” 

29. Furthermore, a farmout arrangement does not necessarily have be one that assigns 

leasehold interest but in a more basic form, “an oil and gas farmout agreement is an agreement by 

one who owns drilling rights to assign all or a portion of those rights to another in return for drilling 

and testing on the property.” John S. Lowe, “Analyzing Oil and Gas Farmout Agreements,” Oil and 

Gas, Natural Resources, and Energy Journal, 268 (1987) (Emphasis added).  Alpha, which obtained 

full rights of operation under the Pooling Orders, does not farmout its “entire interest” in drilling and 

operations but only a portion, retaining sufficient operating rights to supervise drilling and operations 

to ensure that Paloma complies with “certain development plans” as specified by Alpha, which are 

the development plans approved under the Pooling Orders. See Alpha’s MOA (second recital), 

Exhibit B of Permian’s Motion; see also a copy of the MOA attached hereto as Exhibit 3; Exhibit 1, 

¶ 17 (Morris Statement). If Paloma cannot meet its drilling obligations to comply with the 

development plan that the Division approved then Alpha will reclaim – pursuant to the reversionary 

interest in the operating rights that it retained in the Farmouts Agreement. -- that portion of conditional 
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rights extended to Paloma to drill and operate the wells under the Farmout. See Exhibit 4, redacted 

Farmout Agreement, ¶¶ 2, 3, and 7, attached hereto; see also Exhibit 1, ¶ 17 (Morris Statement), 

attached. Thus, whether one considers the farmout agreement in its more advanced form that assigns 

both leasehold interest and operating rights or in its more basic form that assigns only operating rights, 

Alpha did not farm out its entire working interest subject to the Pooling Orders nor did it farm out its 

entire interest as operator. Therefore, Permian’s central assertion in its Motion on which its primary 

argument relies – that “Alpha farmed out its entire interest subject to these orders” – is a 

misrepresentation of a material fact asserted to persuade the Division to terminate legitimate pooling 

orders that the Division properly issued.    

C. Permian Fails to Establish a Prima Facie Case in Support of its Motion.  

30.  Permian’s less than three-page Motion fails to provide the Division with a prima facie 

case which is necessary to justify such a serious request that the Division terminate legitimate pooling 

orders it issued to Alpha in Case Nos. 22171 and 22172, cases that the Division adjudicated without 

objection. Pooling orders are issued after a hearing to protect the correlative rights of all the pooled 

owners, and termination of these orders would disrupt and violate the correlative rights secured by 

the orders for the protection of the pooled owners.  Moving the Division to terminate orders issued 

pursuant to legitimate hearings is a serious request that requires substantive legal reasoning and 

justification, which Permian’s less than three-page Motion does not provide.  

31. Not only is Permian’s primary assertion – that Alpha farmed out its entire interest 

subject to the pooling orders – incorrect, Permian describes no factual or legal basis in support of its 

assertion that the Division should terminate the Pooling Orders. Instead, Permian offers only a copy 

of the recorded MOA without any explanation of how the terms and conditions described in the MOA 

support Permian’s argument. See Permian’s unsupported assertion in its Motion at p. 2 (Argument). 

Even the most cursory review of the MOA’s content shows it does not support Permian’s argument 
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but directly contradicts it. See Paragraphs 29-30 above. In addition to relying on its patently false 

assertion, Permian’s Motion rests squarely on the incorrect assertion that the Farmout Agreement will 

“undermine the tribunal’s authority to protect correlative rights.”  Permian’s Motion at p. 2.  As set 

forth in the MOA’s second recital, Paloma’s right to earn a portion of Alpha’s leasehold interest in 

the Subject Lands is premised on “complying with certain development plans designated to test the 

Wolfcamp formation in [the Subject Lands].” See also Exhibit 1, ¶ 17 (Morris Statement). Thus, the 

drilling and operation of the wells on the Subject Lands by Paloma will be under the supervision of 

Alpha and will be prescribed by the terms of the two pooling orders that protect correlative rights. If 

Paloma does not comply with the specifications of the Division-approved development plan, then 

Alpha can terminate the Farmout Agreement and any rights of operatorship extended to Paloma will 

revert back to Alpha. See id. Thus, the correlative rights of the owners whose protection has been 

secured by the Division’s review and approval of Alpha’s development plan will remain protected 

under the Pooling Orders.  

32. In an attempt to support its assertion that Paloma would receive a “windfall” and 

“undermine the tribunal’s authority to protect correlative rights” if the original pooling orders are not 

terminated, Permian provides a mere laundry list of citations to rules that include NMAC 19.15.4.8; 

19.15.4.9; and 19.15.4.12(A)(1), (B), and (C), without explanation or specifics of how they apply. 

See Permian’s Motion at p. 2. In its list of rules, Permian fails to describe or explain how Alpha 

violated any of these rules in Case Nos. 22171 and 22172. Owning working interest and the right to 

drill wells, Alpha qualified as the applicant in these Cases from which the orders were issued, thus 

Alpha satisfied NMAC 19.15.4.8 and 19.15.4.9.4 See Hearing Packets for Case No. 22171 & 22172, 

 
4 Alpha satisfied Rule 19.15.4.8 in Case Nos. 22171 and 22172 because it qualified as an applicant 

and provided its name, address, a general description of the source of supply and area, general 

nature of the notice for publication, and a proposed legal notice, and filed the application at lease 30 

days before the hearing; Alpha satisfied Rule 19.15.4.9 because the OCD published notice 

describing the hearing’s time and place, the applicant’s name and contact address, case name and 
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Riley’s Self-affirmed Statements, Exhibits A. Alpha satisfied 19.15.12(A)(1)5 because it provided 

proper notice by certified mail to owners. See id., Exhibits C and its sub-exhibits. Alpha satisfied Rule 

19.15.4.12(B) by providing letter notice and service of notice by publication (see id.), and Alpha 

satisfied Rule 19.15.4.12(C) because at the hearings, Alpha did make a record that complied with the 

notice provisions of 19.15.4.9 NMAC; and conducted a good-faith diligent effort to find correct 

addresses of persons entitled to notice. See id. Exhibits A and C. The Division reviewed Alpha’s 

efforts, exhibits and testimony during the hearings and found no material defects with notice and 

issued Order Nos. R-23005 and 23006 pursuant to its thorough review process. Alpha made no 

material changes to the applications or exhibits during the OCD’s review or when the orders were 

issued; therefore, the orders were properly issued and remain valid. See Conclusions of Law, Order 

Nos. R-23005 and 23006, ¶¶ 6-14. 

33. Furthermore, because it is a working interest owner and has a right to drill on the 

Subject Lands, Alpha qualifies as an applicant in Case Nos. 24826 and 24827 to pool additional 

parties, and because Alpha will maintain ownership of working interest and supervisory rights of 

operatorship during the adjudication of these subsequent cases and during the drilling and operations 

of the wells, Order Nos. R-23005 and R-23006 as issued in Case Nos. 22171 and 22172, are secure 

and will remain in place during the proceedings in Case Nos. 24826 and 24827. Permian’s laundry 

list of rules does not change this outcome.   

D. Permian Is Engaging in a Hall of Shame Level of Hypocrisy 

 

 

number, brief description of the hearing’s purpose, reasonable identification of the subject matter, 

and legal descriptions of the units. Thus, both rules were satisfied.   

 
5 Alpha had satisfied Rule 19.15.4.12(A)(1) because it gave notice by certified mail to each owner 

of an interest evidenced by written conveyance document found through reasonable diligence 

pursuant to (A)(1)(a) and satisfied (A)(1)(b)(i) through (ix) through testimony and exhibits 

submitted in Case Nos. 22171 and 22172.  
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34. After the Orders were issued on January 10, 2024, Alpha, as the successful applicant 

in the adjudication, was in the process of pursuing its plans to drill and operate the wells when Alpha 

and Permian engaged discussions about the possibility of Permian drilling and operating the wells 

pursuant to a farmout agreement with similar terms as the Farmout Agreement that Alpha entered 

into with Paloma. See Exhibit, ¶¶ 10-14 (Morris Statement), attached; see also Exhibit 2 (email 

regarding Permian’s offer to operate). During these discussions, Alpha began to consider the 

possibility of a third-party, such as Permian, drilling and operating the wells as a more efficient and 

productive means of developing the units; and in addition to accepting offers from Permian, Alpha 

also reviewed offers from other parties, including Paloma. See Exhibit, ¶¶ 10-14 (Morris Statement), 

attached.  

35. If Alpha had accepted Permian’s offer instead of Paloma’s, Permian would have 

entered a farmout agreement with Alpha, and under such circumstances, Permian have would have 

necessarily relied on the validity and effectiveness of Orders Nos. R-23005 and R-23006 as the basis 

for Permian’s farmout to participate in the drilling and operation of The Dude wells.   

36. After Alpha rejected its offer, Permian approached Paloma whose offer had been 

accepted and whose Farmout Agreement depended on the legitimacy of Order Nos. R-23005 and R-

23006. Permian made a trade offer to Paloma to obtain the rights to step into Paloma’s shoes and drill 

the wells pursuant to the Pooling Orders.  See id. at ¶ 19; see also Exhibit 6 (email to Alpha stating 

that Permian would “step into Paloma’s shoes in the Carlsbad units.”) 

37. Thus, Permian’s claim -- that Paloma’s direct involvement in drilling and operations 

violates correlative rights – is not only without merit, it displays the maximum possible level of 

hypocrisy in which a party to a Division adjudication can engage. To illustrate the absurdity of 

Permian’s position, its Motion might as well have come out and stated: We tried to enter into 

agreements with both Alpha and Paloma that would have allowed us to drill and operate the wells 
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under the pooling orders, but since our attempts failed, we now move the Division to punish the 

parties who entered the same arrangement that we sought to establish. 

38. Similarly, Permian claims that somehow it is a “windfall” to Paloma to have it 

participate in the drilling and operations of Alpha’s development plan.  See Permian’s Motion at p. 2. 

This is the same so-called “windfall” that Permian attempted to negotiate for itself.  Thus, it appears 

that Permian, as a twice-rejected suitor, first by Alpha and then Paloma, has had a change of heart 

regarding this “windfall” that it was seeking for itself.  Since it was denied the opportunity to 

participate in the drilling and operation of the wells and earn interest under a farmout, Permian now 

labels the opportunity it sought as a “windfall” in an effort to disparage what Alpha views to be the 

best way to complete its approved development plans. Permian is using this disparagement to retaliate 

against Alpha and Paloma through a “scorched-earth” strategy of trying to persuade the Division to 

terminate orders for both N/2 Unit and S/2 Unit, thereby erasing Alpha’s three years of progress and 

returning Alpha to ground zero.  Thus, it is Permian, and not Paloma, who would be receiving the 

most amazingly unjustified windfall in the Subject Lands if Alpha’s standing orders properly 

adjudicated in Case Nos. 22171 and 22172 were terminated and the correlative rights, they secured 

for all the owners in the Subject Lands were scattered to the wind at Permian’s sole, retaliatory 

request.  

E. The “OCD Notice: Material Changes or Deficiencies in Applications 

Submitted to the OCD Engineering Bureau (Effective June 11, 2020)” 

(“OCD Notice Re: Changes”) grants opportunity for the re-submission of 

applications in order to address any concerns regarding deficiencies, and 

Alpha will exercise its right pursuant to the OCD Notice Re: Changes to 

amend its applications to pool additional parties in Case Nos. 24826 and 

24827.   

39. Permian wrongly claims in its Motion that it “filed an entry of appearance and 

objection to proceeding by affidavit in Case Nos. 24826 and 24827.” See Permian’s Motion, at p. 2, 

¶ 5. Permian did not enter an appearance in or object to Case No. 24827. The record shows that 
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Permian only entered an appearance in and objected to one case, Case No. 24826. See OCD Imaging 

files for Case Nos. 24826 and 24827.  

40. Furthermore, Alpha’s applications to pool additional parties filed in Case Nos. 24826 

and 24827 did not state that Case Nos. 22171 and 22172 were to be reopened nor did they request 

that these cases be reopened. The applications state that Alpha “files this application with the 

[Division] for the limited purpose of pooling additional uncommitted interest under the terms” of 

Division Orders Nos. R-23005 for Case No. 24826 and R-23006 for Case Nos. 24827. (Emphasis 

added). As a party of record only in Case No. 24826, Permian can object to the application filed in 

that case but not in Case No. 24827 and certainly not in Case Nos. 22771 and 22772.  

41. Yet, in an attempt to justify its request to terminate standing pooling orders properly 

reviewed, adjudicated and issued 10 months ago, Permian provides no statutory, case, or regulatory 

authority but relies almost exclusively on a notice of policy, the OCD Notice Re: Changes. See 

Permian’s Motion at p. 2. There is nothing in this policy notice that would grant the Division the 

authority to terminate the pooling orders at the request of Permian. The OCD Notice Re: Changes 

clearly states that the OCD “intends to deny applications [not adjudicated orders] for which the 

applicant proposes a material change during the review process or when a material deficiency is 

identified during the administrative or technical review process.” See OCD Notice Re: Changes at 

p. 1, attached hereto as Exhibit 5 (Emphasis added). During the adjudication and review process of 

Case Nos. 22171 and 22172, Alpha did not propose any material changes to its applications and none 

were identified during the administrative process; the applications were fully adjudicated at the 

hearing; approved at the conclusion of the review process; and orders properly issued. Thus, the 

pooling orders do not fall under the purview of the OCD Notice Re: Changes and are not subject to 

Permian’s request based on this policy.  
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42. At the hearings, the Division reviewed Alpha’s working interest and history as an 

operator and found Alpha to be fully qualified as the applicant and operator and approved Alpha’s 

development plans along with their specifications for preventing waste and protecting correlative 

rights. See Conclusions of Law, Order Nos. R-23005 and R-23006, ¶¶ 6-14. Under Order Nos. R-

23005 and R-23006 Alpha remains qualified to drill and operate the Subject Lands. The Farmout 

Agreement itself executed July 1, 2024, does not transfer all of Alpha’s interest in operatorship to 

Paloma nor does it change the amount of present interest Alpha currently owns in the Subject Lands.  

It only provides Paloma a future executory interest to a portion of the leasehold interest in the units 

that will become vested only if Paloma is able to fulfill its obligations in the drilling and completion 

of the wells pursuant to Alpha’s supervision and specifications.   

43. Thus, the only potential material change to be reviewed by the Division pursuant to 

the OCD Notice Re: Changes would be in the applications currently before the OCD in Case Nos. 

24826 and 24827, and that potential change would concern the role that Paloma will play in the 

drilling and operation of the wells. The Division has not yet had the opportunity to review this change 

during an administrative or technical review process because Permian and Paloma did not engage in 

discussions with Alpha for a farmout agreement until after the hearings concluded and Order Nos. 

23005 and 23006 were issued. The Division will have the opportunity to review this change in the 

nature of the operatorship when it adjudicates the upcoming hearings in Case Nos. 24826 and 24827, 

scheduled for February 4, 2025.   

44. The only reason Permian is able to raise this issue of a potential change in the 

operatorship at this late time in the history of Alpha’s project is because Permian itself began 

acquiring interest in the Subject Lands after the orders were issued. Permian’s top lease allowed it to 

enter Case No. 24826 and attack Paloma’s involvement after Paloma’s offer was accepted, and that 

was only because in Alpha’s diligent and good faith effort to pool any remaining additional parties in 
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the final stages of the project, Alpha sent notice to Permian to pool the small interest it acquired in 

the N/2 Unit. Changes in well operations are commonly made after a pooling order has been issued, 

and such changes are often done pursuant to a ministerial act, not a hearing, by filing an OCD form 

for change of operator. Alpha assumes that this is how Permian might have pursued its transition to 

being a participant in the drilling of the wells had its offer been successful. Now, Permian is taking 

advantage of the crack in the door created by Alpha’s good faith efforts to pool remaining parties in 

order to sabotage Alpha’s approved-development plans in their final stages before the OCD.  

45. Permian alleges that Paloma is somehow hiding behind Alpha in order to sneak in as 

the operator. See Permian’s Motion at p. 3. This is not what happened. Notice of the contents and 

primary terms of the Farmout Agreement was recorded with the Eddy County Clerk for the world to 

view, as demonstrated by the fact that Permian easily obtained a copy of the MOA and included it as 

Exhibit B in its Motion. Furthermore, since Paloma supports Alpha’s development plan, any portion 

of the leasehold interest conveyed in the future would be committed to Alpha’s plan. Paloma has 

corresponded directly with the working interest owners, including Permian, describing its role in the 

drilling and operation of the Subject Lands, and the exhibits and hearing packet that Alpha is working 

on to present to the Division and parties of record for their review in the upcoming hearings describe 

Paloma’s role in the drilling and operation of the wells. See Exhibit 1, at ¶ 23, attached hereto. Clearly, 

there is no hiding.   

46. The only issue that arises from Permian’s Motion is whether Alpha’s current 

applications to pool additional parties filed in Case Nos. 24826 and 24827 should have mentioned 

Paloma’s farmout role in drilling and operations for purposes of notice in these two cases. At this 

point in the proceedings, if there exists a notice defect in the applications filed in Case Nos. 24826 

and 24827 because the Division might view the Farmout Agreement as creating a change in the status 

of operatorship necessitating prior notice in these two cases, then pursuant to the OCD Notice Re: 
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Changes, the Division might deny the applications in Case Nos. 24826 and 24827 during its upcoming 

review. However, if it denies an application because of a material change, the Division grants the 

applicant the right to re-file the application in order to cure the material change. See Exhibit 5, OCD 

Notice Re: Material Changes at ¶ 1, attached hereto (“If the OCD denies an application, the applicant 

may refile through the fee portal”). In Case Nos. 24826 and 24827, there is time and opportunity to 

amend and resubmit the applications in these cases to satisfy any requirements prescribed by OCD 

Notice Re: Material Changes. Thus, in its effort to persuade the Division to terminate Alpha’s pooling 

orders, Permian misapplies the policy in the OCD Notice Re: Material Changes by ignoring the 

policy’s provision for an easy cure of the particular concern Permian has identified in its Motion, as 

it tries to mangle the OCD policy in pursuit of its own draconian and retaliatory agenda, the total 

termination of adjudicated pooling orders, which the policy neither contemplates nor authorizes.   

47. In order to avoid the possibility that the Division could find a defect in the applications 

submitted in Case Nos. 24826 and 24827 during its upcoming review, Alpha will amend the 

applications to include notice of Paloma’s involvement in drilling and operating the wells pursuant to 

the Farmout. Accordingly, Alpha will amend the applications by inserting the following paragraph: 

“On July 1, 2024, Alpha entered into a Farmout Agreement with Paloma Permian AssetCo, LLC 

(“Paloma”), in which Paloma will receive a portion of Alpha’s leasehold interest in the unit upon its 

fulfillment of certain drilling and operational obligations, and therefore Paloma will be involved in 

the unit by drilling and operating the wells in compliance with Alpha’s approved development plans.” 

Exercising the right granted by the OCD Notice Re: Changes to resubmit amended applications will 

cure any concern raised by Permian that Paloma’s involvement would be a material change. 

48. Although Permian’s rights as a party of record in Case No. 24826, based on its small 

9.6% working interest, do not include standing to seek termination of pooling orders properly issued 

in Case Nos. 22171 and 22172, Permian’s rights in this one case do give Permian standing to submit 
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a competing application in Case No. 24826 for control of the N/2 Unit. If it exercises this right, then 

Permian, a late comer to the N/2 Unit, would be attempting to strip from Alpha a development plan 

that Alpha has been investing in, putting together, and developing over the past three-plus years.  

IV. Conclusion 

Permian wanted badly6 to be involved in the drilling and operations of Alpha’s wells in the 

Subject Lands under Order Nos. 23005 and 23006, that it made an offer to Alpha to drill and perform 

operations on the wells in exchange for a farmout to earn a portion of Alpha’s working interest, same 

as Paloma did. However, Alpha rejected Permian’s offer and instead chose Paloma’s. Permian then 

sought to buy out Paloma’s rights in the Farmout Agreement.  Now, in an apparent act of retaliation, 

Permian uses its small 9.6% working interest in Case No. 24826 to lash out at Alpha -- not a sufficient 

amount of working interest to be competitive in a contested hearing, but enough to submit a Motion 

designed to punish Alpha by attempting to invoke the Division’s police powers, through a material 

misrepresentation of Alpha’s interest and its arrangement with Paloma, an arrangement that Permian 

sought for itself, to terminate hard-earned pooling orders that represent the culmination of Alpha’s 

successful efforts and perseverance over the course of more than three years to develop the Subject 

Lands under challenging conditions that included months of drilling moratoriums and fragmented, 

complex title.   

Permian accuses Paloma of “trying to step in to Alpha’s shoes without proper notice to affected 

parties or having to follow the required Division adjudicatory process.” See Permian’s Motion at p. 

3. Ironically, these are the same shoes that Permian coveted, wanted to wear, and would have worn 

had its offer been chosen over Paloma’s.7 Permian’s offer to Alpha to enter a farmout agreement was 

predicated on Division Order Nos. R-23005 and R-23006 remaining valid and secure to provide the 

 
6 See, e.g. Exhibit 1, ¶ 20 (Morris Statement), attached hereto.   
7 See Exhibit 6, attached hereto (email to Alpha in which Permian proposes to “step into Paloma’s 

shoes in the Carlsbad units.”) 
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foundation for a farmout agreement; otherwise, it can be rightly assumed, Permian would never have 

made its own substantive offer, which required a farmout for its consummation, if it believed the 

underlying orders on which its offer and farmout depended were defective and subject to termination. 

The level of Permian’s hypocrisy is truly astounding, and its abuse of the Division’s processes to 

retaliate against Alpha for rejecting its offer to drill and operate the Dude Wells is disgraceful.   

For the foregoing reasons described herein, Division Orders Nos. R-23005 and R-23006 should 

remain secure without defect, effective, and valid, and the Division should allow Alpha to exercise 

its right under the OCD Notice Re: Changes to amend applications in Case Nos. 24826 and 24827 to 

include notice of Paloma’s involvement.  Therefore, Alpha respectfully requests that the Division 

deny Permian’s Motion.  

Respectfully submitted, 

 

ABADIE & SCHILL, PC 

 

  /s/ Darin C. Savage 

 _______________________ 

        Darin C. Savage 

          

Andrew D. Schill 

William E. Zimsky  

        214 McKenzie Street 

        Santa Fe, New Mexico 87501 

        Telephone: 970.385.4401 

 Facsimile: 970.385.4901 

 darin@abadieschill.com 

andrew@abadieschill.com 

 bill@abadieschill.com 

  

Attorneys for Alpha Energy Partners, LLC 
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CERTIFICATE OF SERVICE 

 

I hereby certify that a true and correct copy of the foregoing was filed with the New Mexico 

Oil Conservation Division and was served on counsel of record via electronic mail on January 3, 

2025:  

 

Michael H. Feldewert – mfeldewert@hollandhart.com 

Adam G. Rankin – agrankin@hollandhart.com 

Paula M. Vance – pmvance@hollandhart.com 

Attorneys for Permian Resources Operating, LLC in Case No. 24826 

Attorneys for MRC Permian Co. in Case Nos. 22171 & 22172 

Attorneys for Sarvis Creek Energy LLC and SEDG I LLC in Case Nos. 22171 & 22172 

 

Sharon T. Shaheen – sshahhen@spencerfane.com 

ec: dortiz@spencerfane.com 

Attorney for Eagle Natural Resources, LLC in Case Nos. 24826 & 24827 

 

Deana M. Bennett – dmb@modrall.com 

Attorney for City of Carlsbad in Case Nos. 22171 & 22172 

 

Jesse Tremaine – jessek.tremaine@emnrd.nm.gov 

Attorney for Oil Conservation Division in Case No. 22171 & 22172 

 

Scott S. Morgan – smorgan@cilawnm.com 

Brandon D. Hajney – Bhahny@cilawnm.com 

Attorneys for Realeza del Spear in Case No.  22172    

 

/s/ Darin C. Savage 

        ____________________ 

        Darin C. Savage 

 

mailto:mfeldewert@hollandhart.com
mailto:agrankin@hollandhart.com
mailto:pmvance@hollandhart.com
mailto:sshahhen@spencerfane.com
mailto:dortiz@spencerfane.com
mailto:dmb@modrall.com
mailto:jessek.tremaine@emnrd.nm.gov
mailto:smorgan@cilawnm.com
mailto:Bhahny@cilawnm.com


EXHIBIT
1

23 of 123



24 of 123



25 of 123



26 of 123



27 of 123



28 of 123



29 of 123



30 of 123



From: Nick Maxwell
To: Riley Morris
Subject: FW: PR - Alpha Dude Carry Proposal
Date: Friday, January 3, 2025 9:17:50 AM
Attachments: image001.png

Carlsbad Area – The Dude and El Duderio.pdf

 
 
From: Trevor Irby <Trevor.Irby@permianres.com> 
Sent: Thursday, April 4, 2024 2:17 PM
To: Nick Maxwell <Nick@alphapermian.com>
Cc: Brandon Gaynor <Brandon.Gaynor@permianres.com>
Subject: PR - Alpha Dude Carry Proposal
 
Nick—
 
Good to catch up yesterday. Putting our carry proposal on The Dude DSU in writing as promised. PR
proposes a % carry through the tanks on  wells across The Dude DSU to earn % of
Alpha’s leasehold interest in Sec. 19 & 20, T20SR27E, Eddy County, NM. PR has a simple letter
agreement that we will work up if these terms are acceptable.
 
As discussed, we are happy to link up our technical teams to walk through development plans if it
would be helpful for your evaluation.
 
We think PR is the best operator for this development and look forward to getting this moving
forward.
 
Given the relatively short time clock on the spud requirement, please get back to us by 4/17/24.
 
Thanks,
 
Trevor
 

 

Trevor Irby | Business Development Commercial Manager
O 432.400.1032  M 214.240.9949 | trevor.irby@permianres.com
300 N. Marienfeld Street, Suite 1000 | Midland, TX 79701 
permianres.com
  
Permian Resources is a result of the merger of Centennial Resource
Development and Colgate Energy effective September 1, 2022. 
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State of New Mexico 
Energy, Minerals and Natural Resources Department 

 

1220 South St. Francis Drive ▪ Santa Fe, New Mexico 87505 
Phone (505) 476-3460 ▪ Fax (505) 476-3462 ▪ www.emnrd.state.nm.us/ocd 

Adrienne Sandoval, Director 
Oil Conservation Division 

Michelle Lujan Grisham  
Governor 
 
Sarah Cottrell Propst 
Cabinet Secretary 
 
Todd E. Leahy, JD, PhD 
Deputy Secretary 

       
 

NOTICE  
 

MATERIAL CHANGES OR DEFICIENCIES IN APPLICATIONS 
SUBMITTED TO THE OCD ENGINEERING BUREAU  

 
EFFECTIVE June 11, 2020 

 
The OCD Engineering Bureau (OCD) gives notice that it intends to deny applications for which 
the applicant proposes a material change during the review process or when a material 
deficiency is identified during the administrative or technical review process. A change or 
deficiency is material if its existence or nonexistence is of consequence to the public notice or 
substantive rules for the application.  If OCD denies an application, the applicant may refile 
through the fee portal. 
 
OCD provides the following non-exclusive list of common material changes and deficiencies:  
 

 Compulsory Pooling  
o Change to horizontal spacing unit  
o Change to financial evidence, including expenditures or risk charge 
o Failure to completely and accurately notice as required by 19.15.4.12 

NMAC 
 

 Authorization to Inject  
o Change to surface or bottom-hole location that results in a new “affected 

person” as defined in 19.15.2.7(A)(8) NMAC.  [Note: If the change of 
location does not result in a new “affected person”, the applicant must re-
notice the application to all previously identified “affected persons.”].  

o Change to injection interval 
o Failure to completely and accurately provide notice as required by 

19.15.26.8(C) NMAC 
 

  Non-Standard Location  
o Change to first or last take point resulting in increased encroachment 
o Failure to completely and accurately provide notice as required by 

19.15.4.12 NMAC for hearings and 19.15.15.13 NMAC for administrative 
applications 
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 Downhole Commingling  
o Change or addition of pool 
o Changes to allocation method made by the applicant 
o Failure to completely and accurately provide notice as required by 

19.15.12.11(C) NMAC  
 

 Surface Commingling  
o Change or addition of lease 
o Change or addition of pool 
o Change to allocation method made by the applicant 
o Failure to completely and accurately provide notice as required by 

19.15.12.10(C)(4) NMAC 
 

 Off-Lease Storage and Measurement 
o Change or addition of lease  
o Change or addition of pool 
o Change to location of storage facility or measurement configuration 
o Failure to completely and accurately provide notice as required by 

19.15.23.9(A)(5) NMAC 

 
 OCD Hearing Applications 

o Change of Operator Name 
o Change in Operator OGRID Number 
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From: Nick Maxwell
To: Riley Morris
Subject: FW: Paloma Trade Ideas
Date: Friday, January 3, 2025 11:54:32 AM
Attachments: image001.png

PR Alpha - Paloma 11272024.pdf

 
 
From: Brandon Gaynor <Brandon.Gaynor@permianres.com> 
Sent: Wednesday, November 27, 2024 4:29 PM
To: Nick Maxwell <Nick@alphapermian.com>
Cc: Patrick Godwin <Patrick.Godwin@permianres.com>; Travis Macha
<Travis.Macha@permianres.com>; James Walter <James.Walter@permianres.com>
Subject: Paloma Trade Ideas

 
Nick,
 
I enjoyed drinks last week and want to work to find a solution that works well for all parties.  To
that end, I had the team round up some trade opportunities for Paloma.  The idea would be
that we trade Paloma one (or a couple) of these units and step into Paloma’s shoes in the
Carlsbad units.  Paloma would receive the PR units free and clear, without any carry required. 
Obviously, we’ll need to work on the correct trade ratio, etc.
 
To the extent that Paloma is interested in something different, we are willing to discuss other
structures as well.  We may be able to offer up other units if Paloma wants to carry PR
somewhere, but we thought we’d start here since this would be the simplest solution.
 
Take a look and let me know how we can help.  We appreciate your willingness to explore
these possibilities with Paloma.
 
Thanks,
 

Brandon Gaynor | EVP of Business Development and Strategy
O 432.695.4237 | M 432.266.8382 | brandon.gaynor@permianres.com
300 N. Marienfeld Street, Suite 1000 | Midland, TX 79701
permianres.com
 

This message may contain confidential and/or privileged information. If you are not the addressee or authorized to receive this
for the addressee, you must not use, copy, disclose or take any action based on this message or any information herein. If you
have received this message in error, please advise the sender immediately by reply e-mail and delete this message.
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