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STATE OF NEW MEXICO 
ENERGY, MINERALS, AND NATURAL RESOURCES DEPARTMENT 

OIL CONSERVATION COMMISSION 
 

IN THE MATTER OF 
PROPOSED AMENDMENTS TO 
19.15.2, 19.15.5, 19.15.8, 19.15.9, 
AND 19.15.25 NMAC 

 
 

CASE NO. 24683 

 
NEW MEXICO OIL AND GAS ASSOCIATION AND INDEPENDENT PETROLEUM 

ASSOCIATION OF NEW MEXICO EXCEPTIONS TO HEARING OFFICER’S 
RECOMMENDATIONS ON JOINT MOTION TO DISMISS 

 
 The New Mexico Oil and Gas Association (“NMOGA”) and Independent Petroleum 

Association of New Mexico (“IPANM”) (collectively, “Movants”) submit these Exceptions to 

Hearing Officer’s Recommendations on Joint Motion to Dismiss (“Recommendation”), pursuant 

to 19.15.3.8 of the New Mexico Administrative Code (“NMAC”).1   

I. Introduction and Standard of Review 

Pursuant to 19.15.3.8 NMAC, NMOGA and IPANM submit these Exceptions to the Hearing 

Officer’s Recommendation to deny their Joint Motion to Dismiss portions of Applicants’ proposed 

amendments to 19.15.2.7 and 19.15.8.9 NMAC. The Recommendation, by adopting the reasoning 

of Applicants and the Oil Conservation Division (“OCD”) without independent statutory analysis, 

fails to apply the controlling limits of authority under the New Mexico Oil and Gas Act (“the Act”), 

NMSA 1978, §§ 70-2-6, 70-2-11, and 70-2-14(A). For the reasons set forth below, the Commission 

should reject the Recommendation as contrary to law and unsupported by substantial reasoning. 

II. Statutory Framework of NMSA 1978, § 70-2-14(A) 

Section 70-2-14(A) expressly confines the Commission’s financial-assurance authority to 

three enumerated categories: 

1. One-well assurance in an amount “determined sufficient to cover 
the cost of plugging;” 
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2. A blanket assurance not exceeding $250,000; and 
3. A separate category for temporarily abandoned wells. 

 

By allowing new categories labeled “marginal,” “inactive,” and portfolios exceeding 15 

percent marginal wells, the Recommendation transforms this limited statutory delegation into an 

open-ended grant. That reading disregards the statute’s structure and the Legislature’s deliberate 

use of a cap as a jurisdictional ceiling. Marbob Energy Corp. v. OCC, 2009-NMSC-013, ¶ 5 

(agency may not create a regulation that exceeds its statutory authority). 

III. Functional Circumvention of the $250,000 Statutory Cap  

The Recommendation concludes that Applicants’ proposed $150,000 “per-well” 

obligations are permissible “one-well” assurances even when secured through a single instrument 

covering entire well portfolios. In substance, such an instrument operates as a blanket bond far 

exceeding the statutory cap. The Recommendation’s focus on form over effect nullifies the 

Legislature’s express limitation and invites unlawful circumvention.  Moreover, the 

Recommendation overlooks that all Marginal Wells are also active wells, and therefore captured 

by the $250,000 blanket bonding cap. As discussed below in the 2018 Rulemaking, the Division 

made clear in testimony submitted and accepted by the Commission, integral to the final financial 

assurance scheme, that only temporarily abandoned wells in TA status greater than 2 years could 

create bonding burdens in excess of the $250,000 cap. 

IV. Misconstruction of “Acquisition” Under Proposed 19.15.8.9(A) NMAC 

The Recommendation accepts Applicants’ assertion that “acquisition” means “acquisition 

of operating authority,” treating the new sentence as a mere timing clarification. The plain text, 

however, reads: 

“The division shall not approve, and the operator shall not proceed with, any proposed 
drilling or acquisition until the operator has furnished the required financial assurance.” 
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“Acquisition” is a property term, not a regulatory one. Nothing in the Act authorizes OCD 

to approve or disapprove property transfers. Reading new words into the text cannot cure this 

overreach. The proposed rule thus exceeds the Commission’s statutory jurisdiction and must be 

dismissed. 

V. Proposed Textual Fixes to Conform Rules to Statute  

NMOGA and IPANM propose the following edits to Applicants’ proposed text to ensure 

that the proposed rules conform to the requirements of the Act:  

1. 19.15.8.9(A) – Clarify the scope of “acquisition:”  

• Replace “…any proposed drilling or acquisition…”  

o With: “…any proposed drilling or acquisition of operating authority through 

registration or transfer of operatorship…”  

2. Add savings clause:  “Nothing in this Part authorizes the Division to approve or 

disapprove the acquisition, sale, or transfer of property interests.”  

3. 19.15.8.9(D)-(F) – Preserve statutory categories 

4. Replace current subsections with:  

“The Division may require one-well financial assurance in an amount commensurate with the 

estimated plugging cost based on well depth, condition, and compliance history, consistent 

with NMSA 1978, § 70-2-14(A). Blanket financial assurance shall not exceed $250,000.”   

5. 19.15.2.7(M)(2) – Strike proposed definition of “marginal well,” or substitute:  

Marginal well means a well producing less than 750 barrels of oil equivalent annually, 

consistent with the 2025 Legislative Finance Committee’s 2025 recommendation.”  

VI. 2018 Division Testimony Confirms the Statutory Limits on Bonding Authority  
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During the 2018 Commission rulemaking on financial assurance (Case No. 16078), Allison 

Marks, then OCD Deputy Director, testified that NMSA 1978, § 70-2-14(A) authorizes only two 

categories of financial assurance for active wells—(1) a one-well amount sufficient to cover 

plugging costs for the well; or (2) a blanket assurance not to exceed $250,000—and that the 

Commission’s role is to implement those limits, not expand them: 

 “Consistent with the statute, an operator can either post a single-well bond or a blanket 

bond for the wells produced within the last two years.” Testimony of Allison Marks, Deputy 

Director of Oil Conservation Division, Witness for Environmental Natural Resources Department, 

Transcript of Proceedings, Case No. 16078, Vol. 1 of 2, 18:8-10 (July 19, 2018), attached hereto 

as Exhibit A. In the 2018 Rulemaking, OCD and the Commission agreed that both had to follow 

the legislative cap of $250,000 for active wells. Ms. Marks’ testimony makes clear that temporary 

abandoned wells are inactive wells and excluded from the blanket bonding calculations, while also 

the only category of well that would increase financial assurance levels in excess of the $250,000 

blanket bonding cap. See generally id., 25-31 (extensive colloquy between Ms. Marks and 

EMNRD attorney running through hypothetical well scenarios and bonding requirements).  

Additionally, in proposing new single-well bonding costs, the OCD performed an 

exhaustive analysis of actual plugging costs, excluded outliers as not representative of the average 

costs, and established a per-footage basis—wholly absent from Applicant’s Proposed Rules which 

set a blanket $150,000 single well cost regardless of condition, depth, or time produced.  See id. at 

13:7-17 (after reviewing statutory mandate in Section 70-2-14(A), attesting that in drafting the 

2018 rule, “the statutory requirements are really taken to heart, and we have tried to develop the 

most fair and equitable proposal”); see also id., 14:6-21 (explaining review and analysis of 

plugging costs), and id., 17:20-22 (after experience filling in for OCD bond administrator, Ms. 
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Marks “attempted to add a lot of clarity for operators, as the existing language is confusing.”).   

Not to belabor the point, but EMNRD counsel and the Commission’s own counsel 

repeatedly advised as to the role of the Commission to adopt rules which implemented, not 

exceeding, the legislative directive up to $250,000.  See, e.g., id., 25:21-26:4 (rule increases 

amount of certain financial assurances pursuant to legislative authorization); see also Transcript 

of Proceedings, Case No. 16078, Vol. 2 of 2 (July 20, 2018), 4:2-6:4, attached as Exhbiti B, 

(Commission counsel explaining the “statutory guidance”  in what SB-189 instructed the 

Commission to accomplish). 

Finally, in Order R-14834, the Commission agreed that Section 70-2-14(A) specifies the 

types and requirements of acceptance financial assurance and that the 2018 amendment “increased 

the cap on blanket financial assurance for active wells.” Order R-14834, Case No. 16078 (August 

20, 2018), attached as Exhibit C, at ¶¶1 & 9.  In explaining its reasoning for the adopted rule 

changes, the Commission modified OCD’s proposed to increase financial assurance “as required 

by the Act, without unnecessarily burdening small operators.” Id, ¶19. 

 These statements demonstrate that the Division itself recognized its authority as bounded 

by § 70-2-14(A) and understood that broad bonding increases require legislative action. Adopting 

the current Recommendation would therefore place the Commission in a position directly contrary 

to its own sworn representations in 2018, undermining the consistency and integrity of the 

Commission’s rulemaking record. 

Conclusion 

Because the Recommendation disregards statutory limits, misconstrues rule text, and 

contradicts the Division’s own prior testimony, NMOGA and IPANM respectfully request that the 

Commission reject the Hearing Officer’s Recommendation and grant the Joint Motion to Dismiss 
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the challenged provisions—19.15.2.7(M)(2) and 19.15.8.9(A), (D), (E), and (F). Alternatively, the 

Commission should direct that any further consideration of these provisions be confined to the 

statutory categories and language set out in Section VI above. 

 

Respectfully submitted, 

DATED: October 19, 2025. 
 

BEATTY & WOZNIAK, P.C. 
 
By: /s/ Miguel A. Suazo_______ 

Miguel A. Suazo 
James P. Parrot 
James Martin 
Jacob L. Everhart 
500 Don Gaspar Ave., 
Santa Fe, NM 87505 
(505) 946-2090 
msuazo@bwenergylaw.com  
jparrot@bwenergylaw.com 
jmartin@bwenergylaw.com   
jeverhart@bwenergylaw.com   

Attorneys for New Mexico Oil and Gas 
Association  

 
 
HINKLE SHANOR LLP 
 

By:_/s/ Ann Cox Tripp  
Andrew J. Cloutier 
Ann Cox Tripp  
P.O. Box 10  
Roswell, NM 88202-0010 
acloutier@hinklelawfirm.com           
atripp@hinklelawfirm.com   

Attorneys for Independent Petroleum 
Association of New Mexico 
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STATE OF NEW MEXICO 
ENERGY, MINERALS AND NATURAL RESOURCES DEPARTMENT 

OIL CONSERVATION DIVISION 

IN THE MATTER OF THE HEARING CALLED 
BY THE OIL CONSERVATION COMMISSION FOR 
THE PURPOSE OF CONSIDERING: 

IN THE MATTER OF THE: 

PROPOSED AMENDMENTS TO THE COMMISSION'S 
RULES ON FINANCIAL ASSURANCE AND 
PLUGGING AND ABANDONMENT OF WELLS, 
19.15.2, 19.15.8, AND 19.15.25 NMAC. 

CASE NO. 16078 

REPORTER'S TRANSCRIPT OF PROCEEDINGS 

COMMISSIONER HEARING 

July 20, 2018 

Volume 2 of 2 

Santa Fe, New Mexico 

BEFORE: HEATHER RILEY, CHAIRWOMAN 
ED MARTIN, COMMISSIONER 
DR. ROBERTS. BALCH, COMMISSIONER 
BILL BRANCARD, ESQ. 

This matter came on for hearing before the 
New Mexico Oil Conservation Commission on Friday, 
July 20, 2018, at the New Mexico Energy, Minerals and 
Natural Resources Department, Wendell Chino Building, 
1220 South St. Francis Drive, Porter Hall, Room 102, 
Santa Fe, New Mexico. 

REPORTED BY: Mary C. Hankins, CCR, RPR 
New Mexico CCR #20 
Paul Baca Professional Court Reporters 
500 4th Street, Northwest, Suite 105 
Albuquerque, New Mexico 87102 
(505) 843-9241 

PAUL BACA PROFESSIONAL COURT REPORTERS 
500 FOURTH STREET NW - SUITE 105, ALBUQUERQUE NM 87102 
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APPEARANCES 

FOR NEW MEXICO OIL CONSERVATION DIVISION: 

DAVID K. BROOKS, ESQ. 
Office of General Counsel 
New Mexico Energy, Minerals and Naturalization 

Department 
Wendell Chino Building 
1220 South St. Francis Drive 
Santa Fe, New Mexico 87505 
(505) 476-3215 
davidk.brooks@state.nm.us 

FOR INDEPENDENT PETROLEUM ASSOCIATION OF NEW MEXICO: 

GARY W. LARSON, ESQ. 
HINKLE SHANOR, LLP 
218 Montezuma Avenue 
Santa Fe, New Mexico 87501 
(505) 982-4554 
glarson@hinklelawfirm.com 

PAUL BACA PROFESSIONAL COURT REPORTERS 
500 FOURTH STREET NW - SUITE 105, ALBUQUERQUE NM 87102 
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(10:25 a.m.) 

CHAIRWOMAN RILEY: Let's now move on to the 

3 deliberations of the FA rule. 

4 

5 

6 

MR. BRANCARD: Madam Chair, before we get 

started, Commissioner Balch had asked me at the end of 

the discussions yesterday about what was the exact 

7 language that was in the statutory change so that the 

8 Commission could have a sense of just exactly what 

9 

10 

11 

12 

13 

14 

15 

they're being asked to do and how it fits in with what 

the statute says. 

CHAIRWOMAN RILEY: Okay. Would you please? 

MR. BRANCARD: I didn't have that language 

in front of me, and I have it now. 

CHAIRWOMAN RILEY: Okay. Thank you. 

MR. BRANCARD: Okay? The prior language 

16 said, at the beginning of the sentence, before we get 

17 

18 

19 

20 

into talking about temporarily abandoned status -- for 

now I'll just focus on the blanket -- the generic 

blanket bond. The prior language said, when it talks 

about "the division shall establish categories of 

21 financial assurance after noticing such categories 

22 

23 

24 

25 

blanket financial assurance in an amount not to exceed 

$50,000." Okay? That's what the statute used to say. 

So whereas 50,000 was capped at 50,000, it could have 

been less, but by rule, this Commission has set that at 

PAUL BACA PROFESSIONAL COURT REPORTERS 
500 FOURTH STREET NW - SUITE 105, ALBUQUERQUE NM 87102 
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50,000, period. Okay? 

The new statute says: "Such category shall 

include a blanket plugging financial assurance which 

shall be set by rule in an amount not to exceed 

$250,000." So the "not to exceed" goes from 50- to 

250,000, but basically directs the Commission to 

establish this rule to implement that. 

COMMISSIONER MARTIN: Right. 

MR. BRANCARD: I mean, the other part of 

the Act that has not changed but is sort of the basis 

for the discussion about the one well, what we call the 

single-well bond -- the statute calls it a one-well 

bond -- in listing the categories of financial assurance 

it says: "Includes a one-well plugging financial 

assurance in amounts determined sufficient to reasonably 

pay the cost of plugging the wells covered by financial 

assurance." Okay? 

It then goes on to talk about: "In 

establishing categories of financial assurance, the 

agency shall consider the depth of the well involved, 

the length of time since the well was produced, the cost 

of plugging similar wells and such other factors as the 

agency deems relevant." 

So those are the two things here, is the 

increase from 50- to 250- for the blanket and then 

PAUL BACA PROFESSIONAL COURT REPORTERS 
500 FOURTH STREET NW- SUITE 105, ALBUQUERQUE NM 87102 
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implementing the provision in the Act requiring that the 

one-well bond be in amounts sufficient to reasonably pay 

3 the cost of plugging the well. So that's your statutory 

4 

5 

6 

guidance in this situation. 

CHAIRWOMAN RILEY: Thank you. 

I think at this point it would be 

7 appropriate to bring back up the witness -- the OCD 

8 

9 

10 

11 

12 

13 

14 

15 

witness, Allison Marks. She was tasked with providing 

some additional documentation, and it looks like she's 

come with that. 

ALLISON MARKS, 

after having been previously sworn under oath, was 

recalled, questioned and testified as follows: 

THE WITNESS: I did also just -- I didn't 

make a ton of copies, but I had referred to a global 

16 bonding compliance report. This is what that report 

17 looks like. There are a lot of pages here, but all the 

18 operators who are out of compliance with our current 

19 

20 

21 

22 

23 

24 

25 

bonding is here. You can just look at that. It's not 

really an exhibit but so you can see there. 

And then I thought it might be helpful -- I 

have lots of copies of these, too. Mr. Marker was here 

yesterday. This is what his sites look like 

( indicating) . 

MR. BRANCARD: I don't think the Commission 

PAUL BACA PROFESSIONAL COURT REPORTERS 
500 FOURTH STREET NW - SUITE 105, ALBUQUERQUE NM 87102 
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