
STATE OF NEX, V MEXICO
ENERGY, MINERALS AND NATURAl. RESOURCES DEPARTMENT

OIL CONSERVATION COMMISSION

IN THE MATTER OF THE HEARING
CAi,i~ED BY "[HE OIL CONSERVATION
COMMISSION FOR THE PURPOSE OF
CONSIDERING:

APPI.ICATION ()i: NEARBURG EXPLORAI’iON

COMPANY i,.1,.( ~ FOR T%VO NON-STANDXRD
GAS SPA( ING AND PRORATION UNITS,
I.E X ( ()INF,’, NEW MEXICO.

CASE NO. 12622 ~de novo)

APPI~I(’ATION OF 1HE OI1~ CONSERVVIION
DIVISION FOR AN ORDER CREATING,

.... N
RI,~-DESIG: ATING kND EXTENDING 1HE
VERTi(YAI~ AND HORIZONTAL LIMITS
OF CERTAIN POOl.S IN i.EA COUNT~,
NEV, MEXIC().

9 ’CASE NO. 12 08-A (severedattd
re-opened)

ORDER NO. R-I 1768-A

ORDER ON PRE-HEARING MOTIONS OF REDROCK

B’~ I’HE DIVISION DIRECTOR:

l-}-Ji~ matter has come before the DivisioJ~ Direclor of the Oil ( (u>cl\ ation
l)ix i~itm tm ln~,tk;l> <~f Redrock ()perating l.ld. (’o. (hereinafter referred to as ’Rcdroek")
tor an ()rdcr stril<in~ cot-rain exhibits and limitiu~ evidence during the hearil>,~ ol’lhis
maucr, and the consolidated l-esponse to the motions oiNcarburg Exploration (-’ompany
1,.I~ ( (hcrcilmttur rcicrred to as "Nearburg"), and the Division Director. on tills 15th 
of ()clobcr 20()2. hax ing reviewed the motio~ls, the response, the predicating slalcmeJlls,
zmd the pr(,posed cxhtbits submitted by Nearburg,

FINDS:

1~ Redrock Ires filed two motions in this mailer. The firsl is ~1 n~olion i;e/imi, l~’.
xx hich sccl,:s to exclude from the hearing of this matter any evidence concerning
scttlcmc14, disco\ er\. contracts, title or "Redrock’s overriding royalt3 ." lhc second, a
motio~l t~ strike, ob.iccts to Nearburg’s proposed Exhibit 2 (the chronoiogy). Exhibit 12 

title opini{}n}, Iixhibi[ 13 (a letter and title opinion}, and Exhibit 23 (~ letter and 
assJgml~cnI).

2 lu both motions, Redrock expresses concern thai admissio~ olthcsc items
mi!-Inl ttndulv i~ai]u~_’tacc the (’onamission, might cause the (omnaissiola to be prciudiccd
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agains~ l),c; rock, ~r ulisdirect the Commission’s attention av, ay li-om ,, ioiatious of rules

and rcgLllalions el tlnc ()il Conservation Division "that Redrock alleges \\ ore made 
Ncarburg. Rcdrock ;dso expresses concern that Ihc Commission aill bc asked to interpret
or c(3nslrklc COl]!lacls.

3. Ncarbtlrg proxided a consolidated rc.,,ponsc to the motion> Ncarburg argues
that the motion to snqkc is improper in this context because the evidence soL@~t to be
slrickcn is, not contained in a pleading, and does not COlffOnl~ to NMRA 2()()2. Rule 
012( t ) l Nearburg ;UgkleS that the motion in hmi/~u is vague and lacks specit]citv, and that
Redrock’s failure to specify ahich arguments and exhibits il seeks to exclude means the
1~ ] ( ) [ L () i ~ l / [I] } ]i ~ ][’ [ ] ] [ I S t l)e dismissed. Ncarburg arguesthat its chronology and its

proposed [Exhibit 12 (the title opinion) will not be offered to establish title, but instead 
help uxplain hoa the present dispute arose. Nearburg argues that proposed Exhibits 13

and 23 arc necessary to establish the relevant pool boundaries and the boundaries of the
gas stora,,qe unit. Ncarburg argues that its proposed Exhibit 23, pertaining to the Llano
aull. is role\ ant to the issue of the appropriate spacing unit. Nearbur4 c~rgues that all IDI"
the obicctions lodged by Rcdrock go to the \~eight of the e\idcllce, i1ol. its admissibililv.

4. ]hu Nct~ Mexico Rules of Evideucc apply in hearings bel\~rc the
(’onlnlissi<m. bul thu rules arc relaxed v~hcrc justice requires. Rule 1212. 19 NMAC
15.N.1212 (the Nc~ Mexico Rulcs of Evideucc apply in hearings before the
(t~mlnission. but " such rules may be relaxed ... where .. the end-, OI’jLISI.ice ’A ill be
bcttur scr\ cd."). IZulv 1212 adopts a standard thai is similar to that applied b\ the Ne\\

Mcxico(’~,urts. SccFereuson-StecreMotorCo. x. State Corporation (’ommission, 314
P.2d ~94. (~3 N.M. 137 (t957). The rule has its limitations. Scc v.j.z. BransRwd \. Stale
]axalionandRu\cnucDepartment, 125 N.M. 295, 960 P.2d 827 ((’t \pp. 1008)(h’~at

ru.~idtm/~, rulu)=

5. E\idctltiarv issues like those presented hcrc do 1lot arise ~ttcn in disputes
bctbru lhc (,’omlni.~sion. The Commission is ~cll kno\sn as a bed? possessing special
expertise, iechnical competence and specialized knoxvledge in matters relating to the
regulalion oioil and natural gas exploration and production. Santa Fc Exploration 114

N.M. at 114-115 ("l]l]he resolution and interpretation of [conflictin~ c\ idence] requires
expertise, lechnicatl competence, arid specialized kno\\.ledgc or engineering and geolog>
as possessed by (’omlnission members."). See also Vikin~ Petroleum ’,. Oil
(’onscr\ ;.ttioI1 (ommission= 100 N.M. 451, (~72 P.2d 28(1 ( 1983)(thc ()it (’onscrxation
(’omnlission has experience, technical competence and specialized knox\ ledge dcalin4

\\ ith complex matters relating the rcgulatiou of exploration and prodttctioll oroil and
m~tural gas, and the sometimes arcane rules lhat govern such operalions), Grace v. Oil

(onscr\::t~ou (’omn~ission, 87 N.M. 205, 2(18,531 P.2d 93:) (1975)(samc).

(> Thu (t)llln/ission’s special expertise, technical competeucc mid specialized
l,:l~,~x ledge mal,:c it m~likely that it will be unfairly sxvayed or prejudiced and the
(’omn~ission is CIUll,~ capable of giving evidence its proper \veight..\~d. for the sarnc
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reason, il is unlikcl\ that objections to the adn~issibility orevidence b~scd on Rule 11-
403 ollhc F:ulc’s of t’;idcnce on the grounds of prejudice or conJilsion \xi!l bc \\oil-token.

7. (_also N~.~ 12(~22 COl~ccrns the application of Nearburg to create non-standard
1 (~(~ ucrc spacing units comprising the northeast quarter and the southeast quarter 
,’;cctioll 34 (To\~ nslnip 21, Range 34 East, NMPM, Lea County, Nev, Xlcxico). Case 
1290S-A is a nomenclature case originally f~lcd by the Division in xxhidl it is proposed
that the ~!ast (h-area Ridge-Morrow Gas Pool be contracted to exclude the easl hallTof
Section 34, and the (ilama Ridge-Morrow Gas Pool be cxtended to include the east hal/
of thin section. The relevance of Nearburg’s proposed exhibits, other c\ idcncc and
argument :d~ould bc cx aluated according to tile goals of the proceeding ’,is set lbrth in the

applications.

N Iakin~ lhc spccit]c objections of Redrock one by one, Rcdrock ob cots to the

introduction of any c\ idence regarding settlement. The only such evidence thal seems to
bc o[lurcd at prcscl]l is contained in Ncarburg’s proposed Exhibit "~ tile chrouoloev
Ncarburg offers the chronology to show hoxx the events of the last three years led to the
[]line ofthcapplications. See Nearburg’s consolidated response, at8 Ncarburgalso
arMucs ~.hat the chronology is responsive to the issue raised by Redrock: "ho\~ did
NcarburV ~,cI into this mess " See Redrock’s Motion in Limine, at ~ Ncarburg amues
thz~l cx idcncc o1 scltlcment negotiations is admissible so long as the co]]duct of
stzttc’n/cnts contained in those proceedings arc not offered to establish lizibilitv.

_()()_~, pro\ ides that "[eJvidcncct). Rule l-4{)NoftheRulesofEvidcncc, NMRA’~ .
el(} } Iurllishin~ ~n otlering or promising to lurnish, or (2) accepting or o fi’crin,g 

prolnisinb; lo accept, u valuable consideration in compromising or altcmpting to
con3prolllisc a claim xx hich is disputed as to either validity, or amounl, is llot admissible to
prove lizd)ilitv ollhc claim or its amount." The Rule does not prohibil :atmission otsuch
evidence ior another-purpose, and the mere liter that a settlement has occurrcd may be
admissible Sec Fahrbach v. Diamond Shah]rock, Inc., 199(i-NMSC-(}(~3. 122 N.M. 543,
928 P.2d 2{~9. He\\ c\cr, "matters regarding settlement are not usual!\’ relevant."
Fahrbachi 1__~~ N.\I. at 548. Moreover. the rule "... generally COLIlISCJS the trial court lo,

exclude c\idcncc of settlement unless the party wishing to introduce such evidence
cstablishus ’a \alid purpose." Examples era valid purpose are pro\idcd in Vahrbach; the
ptJrposc described b\ Nearburg (to give context to these proceedings) is noI one el’then].

t(~. Asuotcd. Rule 1212oFthcrulcsandregulationsoftlle()rlConscnation
[)i\isioll requires z,dherence to the New Mexico Rules of Evidence c×ccpt \\here
relaxation of the rules is necessary to serve ".. the ends of iusticc .. ’* l Isrc. the l’act

that scttlc]:qcnt ncgoiizltions occurred, or their day-to-day progress, is not critical to the
(’on~m ss o ~ > deliberations and relaxation oi’the Rules of E’, idence in this instance is; m~l
required br the cuds ofjustice. Accordingly,, the chronology should hc revised to c×cludc
such i-ci’crcncc~
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11. Redrock also objects to any evidence concerning "discover\." It is not clear
xvhat discovery Redrock is concerned with, and no specific objection is made to any
particular exhibit or line of questioning or argument. ThereJbre, no speci l]c ruling cart
issue on this point unless and until evidence is offered during the hearing o[this matter.
It should be noted that if the Commission is asked to resolve any remaining procedural
matters during the hearing of this matter, it may need to receive evidence concerning
"discovery" in order to render a proper ruling.

12. Redrock objects to evidence being received by the Commission concerning
"contracts," "title," or "Redrock’s overridim~i royally." Redrock spcci iicallv objccls to
Nearburg’s proposed Exhibit 12, a title opinion, Exhibit 13, at letter and a title opinion,
and Exhibit 23. a letter and assignment. With respect to Redrock’s overriding royalty,
Rcdrock asserts that its existence has been admitted to by,’ Nearburg, and also asserts that
there is no issue whether the royalty interest exists as described, citing to the rccord of the
Division case for finis assertion.

13. it appears, on review ofNearbura’s~ pre-hearing statemenl and Exhibits 1"~_,,, 13
and "~’~_,_~, that this evidence (denoted as "land testimony" by Nearburg) presents a history 
Section 34 and otthe two pools at issue here, and is apparently being oflered by

Ncarburg to explain how this controversy arose. This kind of contextual evidence is
ahx ays hclpt\Jl to the Commission.

14. t tox~ cver~ Exhibit 12, a title opinion issued to Roca Resources (’ompany,
[nc.~ appears to raise hearsay concerns. But its admissibility cannot bc assessed until a
foundation is presenlcd during the hearing. Exhibit l 3 appears to be a ctocument

prepared by’ Rcdrock and may therefore be admissible under the hearsay exception in
N M RA 20~/2, Rulc 11-801 (D)(2)(a) (admission party,’ opponent). Once again, its
admissibility cannol be assessed until a fbundation is presented during the hearing.

Exhibit 23 consists ot a letter that may constitute hearsay, and an assignnlent that appears
not to bc hearsay. See Rule 11-803(N)(records of documents affecting an interest 
property) or Rule 11-803(O)(statements in documents affecting an interest in property).
No ruling call bc llladc on the documents thai comprise Exhibit 23 until cl foundation is
laid during the hearing.

15. Redrock also expresses a broader concern that the Commission ~xill be
in\ itcd to decide "contractual" issues between the parties. Nearburg. in its consolidated
response to the motion in limine and motion to strike, states that its t{xhibit 13 "... will
not be oiTcrcd tbr the purpose of establishing title or arguing title issues" see Nearburg’s
Consolidated Response, at 8. In the remainder of its response and in its amended pre-
heating statement, Nearburg does not raise any contractual or title issues, and its pledge
not to raise such issues on page 8 of the consolidated response appcars to be a broad one.
]hcrclbrc. no protective order is necessary at this time; if such issues arise during the
hearing of this matter. Redrock should makc objection at the time c\ idence is otTcred.
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10 Rcdrock also lodges an objection to the chronology as a ~xhole (Nearburg’s
proposed exhibit 2) on the grounds that tile exhibit is argunlentative, contains hearsay,
contuins cvLrancous matters and contains matters beyond the jurisdiction of [he
Comnlission.

17 lhc Ncxx Mexico Rules of Evidence permit admission of~i summar\ of"...
\oluminou;; xxritin,,s which cat-mot be conveniently bc examined in cotut ..."

NNII{A2tl2. Rulc 11 1006. An adequatc foundation for introduction ol a summary under
Rule 1 ()()(> can bc cslablished by a witness who either prepared the summary or 
super\ isor 3. role and knowledge ofhow it was prepared. Cafeteria Operators \.
Coronado - Santa Fc Associates, 1998-NMCA-f105, 124 N.M. 440; 952 P.2d 435.
Ncarburg appears to view the chronology as a summary, admissible under Rule 1006. A
[bundation \~ill haxc to established during the hearing tbr admission under Rule 1()06,
and ~t ruling on this point will have to await the hearing.

18. t to\~cxcr, proposed Nearburg Exhibit 2 appears to be a h\brid; while it 
partly a summary of documents, it is also partly a chronology of events. Re\ ic\~ of the
document discloses that documents reprcseming each entry are not goine to bc in the
record. The chronology is probably best characterized as a demonstrative aid to
Ncarburg’s witnesses rather than as a summary. It may be admitted as a demonstrative

aid or, ilthc proper loundation is laid during the hearing, as a summary pursuant to Rule
11 1<~/~6. 1 should bc noted that documents similar to Nearhure’s chronolouv (Rcdrock
citers at sinlilar document) are routinely accepted by the Oil Conservation Division and
the (’ommission and have been helpful to provide neccssar? backgrotmd and orientation.

19. Rcdrocl< objects to "extraneous matters" in the chronolog>, mid this o[!icclion

seems to bc one oi relevance. Redrock has not identified which items arc "cxlrLII1COHS."
Thcrelbrc, no ruling can be made on this point. Rcdrock also ohjects to inclusion in the
chrono [ogy <>[" matters that are "beyond the jurisdiction" of the Commission. Once again,
no specific items arc rcfelTed to. This may be an argument related lo Rcdrock’s concerns
about "co:m-actual" or "title" issues discussed earlier, in \~hich Rcdrock’s concerns have

.... "
Its2111, such as thcbccn addressed. Re\ lowing the chronoloav, it appears that any gtven 

otTer of the Slate l.and Office to lease acreage on December 21, 1900. may relate to a
matter that is "bc\,ond the jurisdictiolf’ of the Commission in terms of regulatory
authority, but thai it is nevertheless relevant and admissible to provide backgroulld and
context for the present controversy. No ruling on this point can be made dttc to the lack
oJ spcci licity.

IT IS THEREFORE ORDERED THAI:

1. Redrock’s motions concerning the chronology (Nearburg’s proposed Exhibit 2)

arc granted in-putt and denied in-part. Redrock’s objection to the docttmcnt in its entirely
is denied s]bjcct to at proper lbundation being laid by Ncarburg during the hearing ot" fills
matter, either as ’~ summary or as a demonstrative aid. Redrock’s objection to c\ idencc of
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settlement negotiations contained within Exhibit 2 is granted; NearburU shall remove all
such ref’crences and resubmit the document. Redrock’s objections to material within

Exhibit 2 concerning "extraneous matters" and to "matters beyond the .jurisdiction of the
Commsso 1’ arc denied for lack of specificity,.

2. Redrock’s motions concerning the title opinion (Ncarburg’s proposed Exhibit

12) arc denied subject to a proper foundation being laid by Nearburg during the hearing.

3. Redrock’s motions concerning the letter and title opinion (Ncarburg’s proposed

Exhibit 13) arc denied subject to a proper foundation being laid by Ncarburg during the
hearing.

4. Rcdrock’s motions concerning the letter and assignment (Ncarburg’s proposed

Exhibit 23) are denied subject to a proper foundation being laid by,’ Ncarburg during the
hearing.

5. Rcdrock’s motion iH limiHe concerning contracts, title and Rcdrock’s overriding
royalty arc denied. If Nearburg raises these issues for the purpose of obtailling a
Commission ruling on such matters (rather than for the purpose of providing context, as

they are presently offered), Redrock may raise an appropriate objection.

0. ix, ruling on Redrock’s motion iH limisze concerning "disco\ cry" is deferred to
the hearing upon appropriate objection.

~E at Santa Fe, New Mexico, on the day and year hereinabove designated.

S~IATE OF NEW MEXICO
OILCONSER%’ATIOI DIVISION

r

’, i’
LORI %VROTENBER~ i/r

t ~ Director t/

SEAl,


