
STATE OF NE%V MEXI(;O

ENERGY, MINERALS AND NATURAI~ RESOURCES DE IJAR]’MENT
OIL CONSERVATION COMMISSION

IN THE MATTER OF THE HEARING
CAIJ.ED BY THE OIL CONSERVATION
COMMISSION FOR THE PURPOSE OF
CONSIDERING:

CASE NO. 12905

THE APPIJCATION OF PRONGHORN MANAGEMENT
CORPORATION FOR APPROVAL OF A SAIfF %VATER

DISPOSAl. VvEI~I~, I~EA COUNTY, NE%V MEXICO.

ORDER NO. R-11855-B

ORDER OF THE OIL CONSERVATION COMMISSION

BY THE COMMISSION:

TillS MATTER came before the Oil Conservation ("ommission (hereinafter
-- ¯ 7)rclcrrcd to as "the (ommission") for evidentiar)hearing on March o/} .00.~ at Santa [:c,

Now Mexico on application oF Pronghorll Mailagomenl Corporatiol3 thereinafter rel’crred
to as "Pronghorl-l"), Ue nol,o, opposed by,’ DKD, I,.L.C. (hcreinalter roterred to 
"DKD"), and the Commission, having carefully considered the e\idcl~cc, the pleadings

. ~ -:()()-~,and olhci" materials submitted by the parties hereto, no\v, on this 151h ,:ta\ o1 N"lav, "~ ’

FINDS,

1. Notice has been given of the application and lhe hearing ~ this lllatlcr, al~d the
Col~lnlission has jurisdictioil of the parties and the subject mattel heroin.

2. lhis lnatter is before the Commission on application of Pr~:.n,~holn lbl re\iev\
J(’ 11(~1"(2.

3. In this 1;latter, Pronghorn seeks a ?ermit pursuai]t to Rule -f)l ollhc P, ules and
Rcgulalions oFthc Oil Conservation Division1, 19.13.:).i01 NMA(’ { i 1-{12-2{)(){)), 
dispose of produced \rater into the San Andres and Gloricta formatic>lls, lhonghorn seeks
to use the’ State "1" \Veil No. 2 (API No. 30-025-03735) for this ptlrt~,osc. Disposal is 
be accomplished through 2 7/8 inch plastic-lined tubing sct in a packer located at
approxi 1lately 5,59(I reet. DKD opposes the application on various >rounds.

4. Befblc movillg to the merits of the dispute, the subject oF llotice shotlld be
addressed. Notice xxas raised as an issuie in the Oil Conser\alio]l [)ix ision’s orders and
the parties hereto presented evidence and testimony on the subject ctc~ring the Division’s
proceeding (but not during the hearing Ue n()vo).
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5. An operator desiring to inject produced water must apply. Iora permit and
serve a copy ofthe application oll the "owner el’the surf’ace of the land upon which each
in jcclion or disposal well is to be located" and "each leasehold operator x~ iflfin one-half
mile el’the well" proposed for il!iection. Seu 19.15.9.701 (A) and (B) NMAC.

(~. Pronghorll filed such a1-1 application tbr administrative appro\al of its proposed

operation on April 5, 2002. On April 30, 2002 the Oil Conservatiol~ Ill\ ision (hereinafter
~>_,(~ and granted theroterred to as "the Division") issued Administrative Order No. S\,V1)-" ~

application. Such applications may be approved administrativdy unless an objection to
the order is tSlcd \vithin fifteen days of the date of application. See lg.15.9.701(C)
NMA(’. DKD ob cctcd to the application and advised thc Division Hint it operales a xvcll
witlfin one-haltmile el’the State "T’" "Well No. 2. DKD also ad\ iscd the Division that it
had not been provided notice of the administrati\e application as required by,’ Form C-10S
and Rule 701, lg.15.O.701(B)(2) NMAC. The Division ad\ised Pro,..qghorn by letter 
,luly 9, 2002 tha! Order No. SWD-836 wouht be suspclldcd pending fi~c outcome ola

hcarin- bel])re a Division examiner. On September 5, 2002. the Division conducted 
hearing on the matter. The failure to provide notice to DKD apparcr41y lormcd the basis
For the Divisioifs suspension of Order No. SWD-836.

7. Circumstances have changed substantially since the Division hearing. During
the hearing (/~’ nero it becamc apparent that DKD \,vas Rot in fact nell licd of thc initial
application, but it also became apparent that DKD was not a record "leasehold operator
\vitlnin one-hailmile of the [proposed disposal] well" pursuant to Ruic 701,

- ( "r19.1>. )./01(B)(2). Almost six weeks after the application \vas filed. <in assignment 
(Thesapcakc to I)KD was recorded (May, 14, 2002).l Moreover, the l,lct that the

documem was unrecorded strongly suggests that notice to DKD’s prcdeccssor-in-interesl
~\as appropriate. Sc’c NMSA 1978, § 70-1-2 (Repl. 1995)(effect of l~tilurc to record).
Nevertheless, alicr being notified of the potential notice issue, the Division sct the matter
For hearing. The subsequent hearing before the Di\ision in which DK[) activch,
parlicipatcd (as well as during the hearing on the application ibr rex ~cxv el~’ ieo~o) cured
any dci’cct in the notice.

8. Another notice issue addressed by the Division concerned 1,oticc to surlhcc
ox~ ncrs Fclipe A. Moreno and Adelaida P. Morcno. It seems to bc undisputed that these
persons, owners of record of surface rights at the proposed injection site, x\cre not
notified oJ’thc application in this matter. How’ever, subsequent to the hearing before the
Division and prior to the hearing of this matter, those indi\’iduals convc’,cd their interest

Io C, amtv Corporation. Through a letter agreement, Gandy Corporation ~md Pronghorn
have become partners m the proposed disposal operation (along xx ith Marks & Garner)
and (]alld},’ Corporation has agreed to the use el’the property Jbr purposes ot saltwater
disposal. It scorns this transaction has cured any notice issue with respect to the surlhcc
Ox,\ llCF.

t .,\s il~c assignment does not bear the approval of lhe >;tare 1.and ()lficc. its \ :flidi>, is in doubt. 

NN1%.’\ /¢)7S. ,~ 19 1-13 (Repl. 1{)94).
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9. A final notice issue was obliquely raised bv DKD conccl-llitlg the extent of the

pcrloraliol~s through which injection would be accomplished, ll~itiall~, nolicc was
pro\ idcd that injection would be accomplished through perforations located between
6,Q()() ;.tlld (),2(JO (’ee[. Later, Pronghorn, after a conversation u-ith a [)ivision engineer,
requested that it be permitted to inject fl-om 6,()(}0 to 6A00. It does m~, appear that this
det’cct is material or that DKD was prejudiced by lhe change.

1(!. Thus, it appears that notice is nol an issue in thi.~ matter ,t~ld \vc can consider
the merits oflhc application.

11. As noted, Pronghorn proposes to dispose orproduced x~llcr ilHo tile Sail
Andros and (iloricta formations. Pronghorn seeks to use the State -! Well No. 2 (API
No. 3(t-025-03735)for this purpose.

12. Rulcs 701 through 708 (19.15.9.701 through 19.15.9.7()S NMA() govern 
in jcclioll ot" produced water inlo any formation, ll!jectioll \x ells musl bc equipped,
operated, monitored and maintained in such a \ray as to asstlre mccl’~mical integrity and
prcven[ leaks and tluid movement adjacent to the ~ell bore. Sc’e 10. i5.9.703(A) NMAC.
Furthermore, injection wells must be operated and maintained in such a way as to confine
the injected Fluids into the interval approved and prevent surtime damage or pollution.
5,’c,c’ 19.15.9.703(B) NMAC. In no event may il!jection operations bc pcrmilted 
endanger underground sources of drinking xvater (19.15.9.703(C) NNiAC) and injection
xx ells must undergo rigorous testing to serve thcsc goals (1!), 15.9.7{)4 NMAC).

13. Order No. SWD-836 appears to haxe addressed e~ch of these points, and the
parties have not laiscd any issue with respect to the conditions tbr il\icction set out in
S’~V[)-83(~. Administrative notice is taken ol()rder No. SWD-83(~ a~d tile accompanying
tilc.

14. Although not stated explicitly in the rules, injection operations must not cause
x~ astc or- threaten correlative rights. Apparently to address this issue the parties focused
their presentations on the potential producti\ it 3 of the San Andres ~z~d Oloriela
formations.

15. Pronghorn prescnted the testimony oia petroleum engi~>..’cr \vho tcstitied that
hc had s~udied production data, scout ticket data, production test data. log data and other
data to reach conclusions concemingthe proposed well. lqc testified that no \~ell in the
ilnmcdialc vicinity el’the proposed injection x\cll produced oil or g~l~; l]om either the San
Andres or Glorieta fbrmations in either Section t0 or Section 1. All 35 wells in those
sections had pcnetrated both foi-mations but produced oil and gas o~l\ l]om lo\\ 
Jbrnmtions such as ltle Welt’camp or the Pelmsylvania-Strawn. Pronghorn’s x\ itncss
testified that data t]om electric logs indicated that the resisti\ ity o1 ik)rmation water ill the
San Andros was (). 1 (~5 ohm and 0.86 ohm in the Glorieta; this datz~ demonstrates thai 
\valet saturation otthe basal San Andros and the upper Glorieta ill ~,I~C vicinity ot’thc
proposed injection \\ ell exceeds 94 percent. In the two primary zol>:s of permeability,
’,x ~_llcr sattlratiolls exceed 98% in the upper interval a~d 62% il~ the i~xx el inl.crval.
Pronghorn’s expert testified that even though some hydrocarbons ,uc likely present in the
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reservoir (a "shox~" el’hydrocarbons was seen in the State "T" \Veil No. 2 ), lhc relative
permeability of the rock and the water saturation make it extremcl\ unlikely that any of
the hydrocarbons could move to a well bore and be recovered. The ,~ imess iilrthcr

tcstifScd that the nearest production From either the San Andres or the (,]lorieta tbrmations
x~as six miles south of the proposed injection aell.

lfl. DKD’s witness testified it was his intent to drill a well to ~roducc

hydrocarbons iiom "shallow zones" but failed to identify any speci iic objective and tifilcd
to produce any eviderice si.ipportirig its apparent assertion that either the San Andros or
the Gloricta will produce oil or gas. The witness also testified concerning the potential
harm that the proposed injection could cause to DKD’s injection ,,,,ell. some 2,000 feet

away, but Pronghorn’s witness testified that the DKD well was using a zone i\~r disposal
that was several thousand feet below the proposed zone. Furthermore. Plorighorn’s
expert testified even after nine years of operation at 1,500 barrels per day. water would be
swept from the well bore at most 1,320 feet south. Therefore. it is appm-cnt that the
proposed \~ell does not pose a danger to DKD’s operations or other <~crations in the
vicinity.

17. It thus appears that the Glorieta and San Andres are wet ~,nd will not produce

commercial quantities ofoil or gas in the vicinity of the proposed injection \\ell. It also
appears that the proposed operation will not pose a physical threat to I)KD’s operations.
since xxatcr will be swept at most 1,320 Feet From the well in nine vc,us. Nor does it
appear that the proposed operation poses a hazard to other oil and ga,.~ operations in the
vicinity.

1 g, DKD seems to claim that Pronghorn’s application threatens its existing
operations and its substantial investment in those operations and coud result ultimately in
a loss ofapproximatcly 35 to 40 percent ofits total revenuc. This claim cannot be
addressed here; the (’ommission has no authority to regulate competition among
commercial disposal operations.

19. Finally, DKD objects to the application of Pronghorn on legal grounds. DKD
argues that a mineral right is necessary to operate the proposed injcc’,ion \x ell, but that
(’hcsapcakc owns the mineral interest and Pronghorn only oxvns ~t small surli~ce parcel,-
DKD argues thai Chesapeake’s letter stating it has no objection to the application or the
issuance clan injection permit is irrelevant.

: l)Kl)’s argument that a mineral leasc is necessary is undcI-cut by ils oxx ~ opcra~tions. The
assignmcnl from (’hcsapeake to DKD on the property ~\ here I)KD lnaintclll-ts its o\\n injection
operation appears not to be valid since it was not approved by the (’onlllli:->ionci o[" PLiblic l.ands
pur<,uant It~ NMSA 1978, § 19-10-13. Thus, DKD appears not lo po5,~c>;>, d minclal lease for its
injection Ol)Cintions cithei-. 5’ec> paragraph 7, abovc.
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20. Pronghorn, citing Sn,/der Ranches Inc. v. Oil Conservation Commission ct
al~, 11() N.M. 637,798 P.2d 587 (S.Ct. 1991)), seems to argue that subsurthce trespass 
matter for the courts, not this body, and that the potential l\~r subsurface trespass is
essentially irrelevant in this proceeding.

21. It appears to be undisputed that Pronghorn controls a one-acre parcel at the

site of the proposed disposal well. It also appears to be undisputed that Pronghorn does
not own the relevant mineral interest underlying the one-acre disposal site; that is owned

by Chesapeake, who holds an oil and gas lease granted by, the State [.and Office. It also
seems to be undisputed that Chesapeake has acquiesced in writing to the disposal
operation proposed by Pronghorn.

22. DKD’s assertion that the right to inject water produced in connection with oil

and gas exploration and production can be drawn from a mineral lease appears to be
correct; the right to inject fluids is usually considered to be inherent in the mineral lessee

as a part elthe lessee’s right to use so much of the land as is necessary to explore for and
remove the oil and gas. DKD’s apparent assertion that the typical oil and gas lense does

not grant inherent rights to dispose of water that is produced [’ronl another lease,
transported to the lease, and proposed for disposal also appcars to bc correct.

23. Hoaever, a surface owner like Pronghorn may also possess an independent
right to permit injection into non-productive zones underlying the property. This right is
tlneoretical and no conclusions should drawn in this case concerning it. An interesting
discussion appears in the annals of the Rocky, Mountain Mineral Law Institute. 5’tee
Yodcr & Owcn, "Disposal of Produced Water," 37 Rocky, Mountain Mineral Law
Institute. ~, =" 1.02121-

24. Snvder Ranches holds that a salt water disposal permit under Rule 701
( 19.1 ,’,. )./01 NMAC) is merely a license to reject and does not conlcr any specific
property right on the holder. Thus, the issue of subsurface trespass is the responsibility of
the operator, as correctly observed by Pronghorn. The Commission and the Division may
in appropriate circumstances require an operator demonstrate that the operator has a good
faith claim to operate the well or operation. Nee e.~. Application of TMBR/Sharp
Drilling. Inc., Cases 12731 and 12744, paragraphs 27, 28 (Order No. R-117(10-B):

27. When an application for perlnit to drill is i]led, the Division
does not determine whether an applicant can validly claim a real property
interest in the property subject to the application, and therclbre whether
the applicant is "duly authorized" and "is in charge elthe dexelopment of
a lense or the operation era producing property." The Division has no
jurisdiction to deterlnine the validity of any title, or tl~c \alidity or
continuation in force and effect of‘any oil and gas lease. Exclusive
jurisdiction of" such matters resides in the courts of the State o[" New

Mexico ....
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28. It is the responsibilily of the operator filing ~m application i\~r 
permit to drillto do so under a good Faith claim to title and a good thith
belief that it is atRhorized to drill the well applicd fol.

25. Hox~evcr, in this matter, Pronghorn can make such a good lhith claim.
Pronghorn owns the property in the immediate vicinity of the proposed injection
operation. Chcsapeake, the mineral lessee, has indicated it has 11o objection to the
proposed injection operation. Pronghorn has indicated its willingness to secl< from lhc
Stalc Land Office a salt-water disposal easement (if required by the State Land Office).

Given these undisputed facts, Pronghorn meets any reasonable criteria for issuance of a
permit. If DKD believes that Pronghorn lacks the necessary title in this case, its recourse

is in the courts o ithe State of New Mexico, not this lortinl. A1V)lic~zs(m o/ E’IltTR,,,",S’Iz~I~I~
/)ri/li<~,, IHc.. slq~ra.

26. The reason the permit to dispose elproduced \rater exists i~l the lirst place is

to enst|rc that ionnations potentially productix c of oil or gas arc protected tlom the
in, jcction operations alld that sources of fiesh \\atcr are also protected. As noted, SDW-
836 appears to mcct these objectives.

27. For the foregoing reasons, the application of Pronghonl herein should bc
approved.

IT IS TilEREFORE ORDERED THAT:

1. The application of Pronghol-n is granted and Order No. S\VD-836 (granting
t’r~m~_horn Manauement~ Corporation a permit to utilize lhc State "" 1 \Vcll No. ~ ~ (APl

.~0-(L3-0.~7~>) for injection of produced water) shall be and hcldb\ is reinstated.

2. Jurisdiction of this matter is retained for thc entry of such l\u-thcr orders as the
(’ommission may dccm necessary.

DONE at Santa f:c, New Mexico, on the day and year hcrcinabo\e designated.

STATE OF NEW MEXICO
OI1. CONSERVATION COMMISSION

....... /5~:2Z ’ J

R()BERT LEE, MEMBER

A.ORI "~VROTENBERY, CHAIR {

S E A I, : {


