‘ Appendix F

Court of Appeals Decision Relating to the
Water Quality Control Commission Regulations
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On Ocz=cker 14, 1980, =he New Mexico Watear Jualicy Contzol

Commissicn {Cocrmission) approved the zavironmental Improvemant

. Divisioen's (EID) request o holé a public¢ aearing on zroposed

reculations concerning toxic water pollutants. The public
nearings, conductéd by a hearing officer pursuant to § 74-6-§,
N.M.S.A; 1978 (Repl. lSQ}), were held on January 14 and 15, 1981..
The Commission- adopted the following regulation setting forth i
a new derinition of toxic pollutants (Water Quality Control
Commission Regqulatien 1-101.X), and aﬁended. several other i
regul;tions (Regqulations 1~-101., 35105.A, 3-106, 3-109.C, 3-312.
B):

X. “"toxic pollutant® means. a. watexr
contaminant or combination of water con-
taminants: in. concentration(s) wiaich, .
upon expogure, ingestion, or assimilation
either directly from. the environment. or
indirectly by ingestion through food -
chains, will unreasonably threaten to
injure human health, or the health of
animals or plants which. are comronly
hatched, bred, cultivated or protectaed
for use by man for focd or economic benefit.
As used in this definition injuries to
health include death, histiopatliologic
change, clinical symptoms of diseasa,
bahavioral abnormalities, genetic mutation,
physiological. malfunctions or physical
deformations: in such organisms or their
offspring. In. order to be. considered a
toxic pollutant a contaminant must be one
of the potential toxic pollutants listed
below and be at a concentration shown by
scientific information currently available
to the public to have potential for causing
one or more of the effects listed above.

Any water contaminant or combination of the
water contaminants in the list below creating
a lifetime risk of mora than one cancer per
1,000,000 exposed persons is a toxic pollutant.

agrolein
acrylonitrile
aldrin
benzene
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TagulzzTign L-Lll.X a2nd ne zzTher z2menc ulLaTLCSnsS wersa
2il28 wizh z=he Scate Records Canctar cn June I, 1981, and wick
zhe Surreme Cours Law Librarian on June +, 188lL. Rerr-McGee,

. Zomestaka, .Phillips, and Unitad Nuclear (the Companies) appeal

| chese regqulations pursuant £o § 74-8=7, N.4.S.a. 1378 (Repl.

1981), wnich permits an appeal to this Couzxt by "{alany person
who is or may be affected by a regulation®”. The issues on
appeal are: 1) whether Requlation 1-10l.X is constitutional;
2) whether the second paragraph of Requlation 1-101.X is
supported by substantial evidence and is in accordance with
law; 3) whether the appellant Companies recaived a fair and
impartial hearing; and 4) whether the Commissicn unlawfully
ésleqétad’its;anthority’and'functions‘to-thazzxn-

We hold the regulations are constituticnal, the second
paragraph of Regulation 1-10l.X is supported by substantial
aevidence, the Companies received a fair hearing, and the
Commission did not unlawfully delegata its authority.

Constitutionality of

the Requlationg

Section:. 74=6-7(C), N.M.S.A. 1978 (Repl. 1981), states:

Upon appeal, the court of appeals
.shall set aside . . . {a regulation
adopted by the commission] only if
found to bae:

(1) arbitrary, capricious or an
abuse of discretion;

(2) not supported by substantial
evidence in the record or reasonably
related to the prevention or abatement
of water pollutioen; or

(3) otherwise not in accordance
with law.

The Companies contend Regulation 1-10l.X defining toxic

pollutants and all other requlations making reference to that

definition are unconstitutionally vague and, therefore, arbitrary,

capricious, an abuse of discretion, and not in accordance with

-2~
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22 zne Zlcomzanias' zrgument 1S Iiat e ragulaticn

1S 50 uncer=ain zhat they do not have fair notlice of what can-

i centration of compounds £alls within thke definition of toxic
A . . . - .
; sollutants. The Companies state chat they will incur penalties

for discharging compounds that they, in good faith, believe are
not toxic.

The Companies alsc claim the regulation is an ex post facto
law and, therefore, unconstituticnal because the determination’
by the Director of the EID of what is ; toxic pollutant will be
made after a discharger is:already digcharging.

Both of the Companies' constitutional arguments are based
on a misperception of. the requlatiéns and how they are apéliad.
The Companies intarpret the: reculationg as placing the burden on
them to detarmine whether the: discharge containg toxic pollutants
and, therefore, Qhethe: they need a discliarge plan. They contend
there are many unknowns in this area: such as, whether to
‘extrapolate the data from animal experiments to humans; whether
the linear, non-threshold hypothesis saould be applied:’ how
sensitive a population to use to determins standards; and, the
Companies do not. know what standards to use. Thay assert if
they incorrectly detarmine whether a toxic pollutant.is present,
they will lataxr be punished. This is an incorrect interpretation
ofithe érocedures provided in tlie regqulatiions. The following is
a summary of the applicable proceduras.

any person intending tc make a new water contaminant dis-
charge or intending to alter the character or location of an
existing one must file a notice with the EID. The notice must

contain the name and address of the discharger, the quantity

L
This theory states that if adverse effects occur at high con-

centrations, adverse effects will also octur at lower concen-
trations, in a linear proportion.
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‘on the regulations.. Eﬁ:'example1'asqula:iad 3-105.A provides:

32 zhe Zischarge, znZ :n 2stimacta oI tlhe ccncen-

| zration of water <ontaminants sraesant i1n the discharge.

. Regulation 1-201.

Requlétion 3-104 is entizled "Discharge Plan Required” and
describes those dischargers who must have a plan approved by the
Director of the EID (ﬁirector). any person causing or allowing
effluentz or. leachate} to be discharged directly or indirectly
into ground water must have a discharge plan approved by the
Direéfo:, The next regulation, 3-105,=aescribes "Exemptions
From Discharge Plan Requirement”. In thirteen diffarent
instances set out. in this requlation, no discharge plan will be-
rgqui:ed. The:Campanies;assuma thay have the authority to detgr-~
mine that they are exempt under this regqulation and that they,
therefore, need not apply for a discha:ga'plén avery timas they

come to the conclusicn that they are exempt. It is upon this

assumption'that they base part of their conatitutional attack.

that a discharger is exempt if the discharge is composed. of
'[é]ftluent*ar leachate which conforms to all the listad numer-—
ical.standazds~o£lSoction:3-103 and has a total nitrogean con-
cantration of lb mg/l or lass, and does not contain any toxic
pollutant.” The Companies contend they might, in goed faith,
detarmine thay are exempt under this secticm, but the Diractor
might later decide one of the compounds they are discharging

is at a concentration that brings it within the definition of
toxic pollutant. The Companies would, therefore, be fined for

discharging a toxic pollutant.

2
Defined as liquid discharged as waste. Wepster's Third Inter-
national Dictiocnary (1961).

3

Defined as liquid that has percolated through soil or other
medium. Id.
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.a discharger is. not exempt from: filing a discharge plan. pursuant

.included in the: numerical standards of 3-103, the discharger may

in
[N

Zzw Lo This arzgument sIzms Zrcm thie Izct tnat acwhers

in the

"

2guizticns is tzhe discharcter himsell civen the authoricy

-
[

£

aciie whatler he is axemp: and t¢ act accordingly. The

regulations state Lhat it is the Director who makes that deter-

| mination. It is the Director who informas =ie discharger whether

he qualifies for an e:éemption under Regulation 3-105. The
language of the regulations supports this conclusion. "To
determine conformance (to Regulation 3-103 and the toxic pollu-
tant standards], samples may be taken byv_the agency (EID] before
the effluent or leachate is discharged . . . . If for any
reason the agency [EID] .does not have access to obtain the.
apprcg:iata samplaes, this e.xemptioﬁ shall not apply.” Regulatiocn
3-105.A. (Emphasis added.) "If the director determines that.

to Sectiom 3-105, or that the material to be discharged comtains
any toxic pollutant as defined in Section 1-101.X., which is not m

appeal such detsrmination . . . ." Regqulation 3-112.B.
(Emphasis added.) _

The procedure. for applying for appraval of a discharge plan
under certain circumstances: is set out. ir Ragqulation 3=-106.
Anyone who was- already discharging before- or. within 120 days
of ﬁhe effective date c;‘the requlations will be notified by the
Director if a discharge plan is required. Even if the Director
notifies the discharger that he needs to submit a plan, he may
discharge up to 240 days without a plan, 9r longer if the
Director allows. Regqulation 3-106. If a person plans to begin
discharging a contaminant listed in Requlation 3-103 or a toxic
pollutant more than 120 days afi:er the efifective date of the
regulations, he must inform the Director éf his name and address,
the loéation and quantity of the discharge, and an estimata of

the concentration of water contzminants in the discharge. (This
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L3 tha zame onformacicn 2.0 IZischirTars zusmis I otha I upcer
feculation 2-20l.) The IZirectTor must tihian notily thig rerson
iZ a discharce »2lan is reguired. If£ a zlan is raguirzed, a

.. srovosed plan must be submitted, ané it must inclucde the informa-

tion set out in Regulation 3-106.C. Within 30 days of the
submission of a proposed plan, the Director must notify the
public, any affected government agencies, and anyone else who
has requested notification. Regulation 3-108. During the 30
days following public notice, comments ‘may be made, a public
hearing may be reguested and shall be held if the Director
determines thera is significant public interast. Regulation
3-L08.

If no public: hearing is: held, the Directoxr must aither:
.approve or disapprove the propased. plan within 60 days aftar the
necassary information was made available to him. quulatiqn:f
3=109.A. If a hearing was held, tha Director must either
approve or disapprove the plan witlin 60 days of the hearing,
or the ﬁimnatheznecessary information waSzmade-aiailable to him,
whichever is: later. Regulation 3-109.3. Regulation 3-109.C
sets out the c:ite:ia:th;=ni:ector must use in detsrmining
whéthe: to approve or disapprove a discharge plamn. If the
Dirxector disapproves a proposed discharge nlan or approves: a
plan subject to COnditicﬁy the discharger has the fight to a
hearing de novo by the Commission. Regulation 3=-112. The
Commission's decisions may be appealed to the Court of Appeals.
Regulation 3-113; see genmerally, § 74-6-5, N.M.S.A. 1978 {Repl.
l981).

A statute or regulation is unccnstitutiénal if it defines
a prohibited act in terms so vague that men of common intelligencé
mist guess at the meaning and would differ in its application.
Bokum Resources v. N.M. Water Quality Cont., 93 N.M. 546, 603

P.2d 285 (1979). We hold this regulation is not unconstituticnallly
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‘detefminations-before a discharge plan is approved or disapproved,

zceve Zefinisizcn, (. The ra2gulzzicons dascriZe zhe
srocess 23ch discharcer must undertake bhefore Lt discharges.
Onca the discharger decides when, where, what, and how much it
will discharge, it must submit that information to the ZID. It
must then apply for a discharge plan, no matter what the content
of the discharge. If‘a toxic pollutant is present, the Director
will inform the discharger. If the exemption statute applies,
the Director will inform the discharger. The only way the dis-~
charger can be fined is if he dischargés without a plan in
violation cf.the-Diiector's determination that one is. required,
or where he discharges in violation of an existing appfovedAplan.

This is not vague. Each step is set out in the regulations and

~each regulation is. clearly labeled. Althiough there are no

numarical standards in the requlations. for what concentration of.
compounds triggersthe label "taxic pollutant,” this. is not.
daetrimental to the dischargers. The Director will make those:

and_the~dischérger will be‘r_xctified.4 The lack of numerical
sﬁ;ndards is, therefore, not a basis for finding the statute
unconstitutional. _

In State v. Dority, 55 N.M. 12, 225 P.24 1007 (1950), our
sﬁprems~Cou:t'stated: '"Legislative-enact;ents:may ba: declarad
void for uncertainty if their msaning is so uncertain that thae
court is unable, by the applicar:ion of known and accepted rules
of construction, to determine what the legislature intended with
any reasonable degree of certainty. But absolﬁte or mathematical

certainty is not required in the framing of a statute." 1In

Although the Supreme Court in EHokum, supra, stated that the dis-
charge of a toxic pollutant is a criminal act, we do not beliave
that is what they meant. We believe they meant esgentially

what we have described above, that is, that the discharge of a
toxic pollutant in violation of a discharge plan is the
prohibited act.

-7
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standards zrz :sed as Iz2r statutas. -See, 3ckum, susra. Since

. we ares able =2 iantercret the sagqulations in cuestion wizh

. reasonab.le i‘:e::ai.nty, ané for the reasons set cut above, we

hold the regqulations are constitutional.

Substantial Evidence

The Companies contend that the second paragraph of the
definition of toxic pollutant in Regqulatiom 1-101.X is not
supported by substantial evidence in the record, as required
by § 74-6-7(C), N.M.S:A. 1978 (Repl. 1981). That part of the
definition provides: "Any water contaminant or ccmbinatir'au of
the water contaminants in the list below creating. a lifetime
risk of more than one cancer per 1,000,000 exposaed persons is
a toxic pollutant. .

acrolein

acrylonitrila

We find there was substantial evidence in the record to.

support the adoption of the above paragraph of Regulation 1-101.

%.5 one of the exhibits offered by the EID at the hearing was

a summary of Ambient Water Quality Criteria for the protaection

of human health published by the Environmmt:al‘ Protaection Agency
(EPA) in 1980. For potuex_xtial carcinogens {cancer producing.
agents)., a water concentration of zaro was recommended by the
EPA. BHowever, if a zero levei is not cbtainable, tha EPA
recommended three other concentrations, one of which is the one

in 1,000,000 level incorporated intoc the second paragraph of

.The standard to be used here is the same as for findings by a
court: If’there is substantial evidence, the finding or
requlation mist be upheld. 1In determining whether theres is
substantial evidence, this Court must view the avidence in the
most favorable light to support the finding, and only favorable
inferences will be drawn. United Veterans Org. v. New Mexico
Prop. App. Dept., 84 N.M. 114, 500 P.2d 199 (Ct.App. 1972).
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‘The Companies rely on Xerr-McGee Nuclear Corporation v.

i New exico Environmental Improvement 3card, 20 N.M. St. B. 3ull.

‘316 (Ck.app. 198l) (Weod, Specially Concurring), for their

argument that the regqulations are invalid because the Companies
ware not given a fair and impartial hearing. We hold the
hearing was fair and impartial. +

In Rerr-McGee, supra, requlations adopted by the Environ-
mental Improvement Board (Board) were held to be invalid because
the EID participated in drafting the requlations, counseled the
BQard; and also acted as an interested party at the ragulation
hearings. Thase factors ware hald to be: indicative of an unfair
hearing vis~a-vis the Companies. The Ccmpamies hers: contend .
that the statutes for Commission hearings. are identical to those

in the Rerr-McGee, supra, case and, since the EID prepared the-

regulations in this case and then acted as an interastad party,
the‘requlations are invalid.

This case differs from Keiyr-McGee, supra, in one majoxr
aspect. inike-:ha Environmeni:al Improvament Board, the Watar
Quality Control Commission is comprised of members of eight
environmental or other Eﬁate agencias, pius a representative
of the public. Section 74-6=3, N.M.S.A. 1978 (Repl. 1981),
provides that the members of the Commission shall be the dirsctor
of the environmental improvement divisicrn, the director of the
New México department of game and fish, the state engineer, the
secretary of the o0il conservation commission, the director of
state park and recreation, the director of the department of
agriculture, executive secretary of the sﬁate natural resource
conservation commission, the director of the bureau of mines,

and a reprasentative of the public appointed by the governor.
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rapraesent =im 15 desired. Secticn Ti-4-3, suzra. This serves

the purtese of having expertise cn the Ccmmission which deals
with highly technical and complicated mat:tars. See, § 74-6-4,
¥.M.S5.A. 1978 (Repl. 1981l). The agency memders of the Commission
are also the same as the constituent agencies. Section 74-6=2(J)
N.M.S.A. 1978 (Repl. 1981). These constituent agencies are
granted certain powers (§ 74-6-9, N.M.S.A. 1978 (Repl. 198l)),
among which is to recommend regulatiané for adoption by the
Commission. It is not difficult to see the wisdom behind this
section. Agencies which deal with certain technical aspects of
yatar'quality and‘éuantityAa:e be:te: able to keep a continuing
study of their particular duties as are charged by law. They
have tha 'expe:tise.. By contrast,. the: New Maxico. mv:.:onunta.l
Improvement Board consists: sizhply of "five membars appointad by
the: governor”. Section 74-1-4, N.M.S.A. 1978 (Repl. 1981l).. In
light of the fact that the Legislature has seen £it to have tha
Director of the EID sit as a member of the Commission, we: decline|
to hold that because the EID proposed requlations to the Commis-

sion and then‘actedias"an‘intarested party at the hearings, that
the Companiaes were denied a fair and impartial hearing. The
laqislative:schéme does not support the Companies’ position.
Delegation of Autﬁdrigx
The Companies contend the Commission, in adopﬁinq the
regulations in question, unlawfully delegated its authority
and functions to theVEID and the Director. They argue it is
unlawful delegation for two reagons. ~Ffirst, the Director is
allowed to determine at what concentration a compound constitutes
a toxic pollutant. Second, the preparation of the requlations
was delegated to the EID, which also appeared as an interested
party at the hearings. The Commission responds  that there is no

delegation and, even if there were, it is lawful.

-10=




10
11

13
14
15
16
17
18
19
20

BREBREE

26
27

30
31
32

: . mapmeme g imm Yammall
_____ SLIss Tn2 JormmisslZa snass

adept, sremulgace ané zuplish regulacions <o zrevent cr abate
wazTar ;ollﬁtion in the state . . . ."

Under *“he ragulations, thera nas zeen no delagation. The
Commission set the standards when it adopted the regulations
pursuant to § 74-6-4 (D), supra. The Director merely applies
those standards, as allowed in § 74-6=3, N.M.S.A. 1978 (Repl.
1981): "Each constituent agency shall administer requlations
adopted pursuant to . . . [74-6-4, N.M.S.A. 1978], responsibility
for the administration of whici has been assigned to it by the
commission." Since the Commission gave the EID the authority
to administer cértain requlations, we hold there has baeen no
delegation. V '

Even if there were dalegation of authority im this instance,
it would be lawful. In National Labor Ralations Bd. v. Duval.-
Jawelry Co., 357 U.S.. 1, 78 s.Ct. 1024, 2 L.Ed.2d 1097“(1958);4
the UnitédAStatasASupreme Court held where the ultimate decision
on the: merits of the issue does not rest with the delegate, the
dalegation is permigssible. In that case, tha National Labor
Ralations.Boa:d.dalegata&.its'statutory power to issue and ravokae
subpoenas go hearing officers. Rulings of the hearing officar
could be: appealed tc the National Labor Relations Board if speciall
permisgion'was~grantad;rlrha~court, exprassing sympathy for an
administrative agency's nead forr assistance in matters of this
sort, held "{wlhile there is deilegation here, the ultimate
decision on a motion to revoke is reserved to the Board [NLRBI],
not to a subordinate. Aall that the Board has delegated is the
preliminary ruling on the motion to revoke. It retains the
final decision on the merits. . . . The fact that special
permission of the Board is raquired for the appeal is not
important.”

Under Duval, supra, any delegaticon of authority from the

-11-




Iormisszicn Tz othe IIZZ LE LawzDul Instaad o z2n zzzeal Izcm ke
2 Cecisicns o =he Dirzector cf tze IID, § Ti-5-3(L) ané ().,
3{ N.M.3.a. 1978 (Repl. 198l), srovide Zor 2 de ncvo learing before
4& the Commissicn. The petitioner may submit evidence orally or in

(41}
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writing. The Sact that the burden of proef is on the petitioner

at the hearing does nét invalidate the delegation as suggested

~1

by the Companies. Since the appellant has the burden where the
8|| cnly recourse is a traditional appeal, and that did not invalidate
9|| the procedures in Duval, supra, we cannot hold that the regulatior
10/} in the case at bar are invalid because the discharger has the

11}{ burden of proof at the trial de novo. Accordingly, any reliance
12 yy appallants on Rerr-McGee Nucleai Corporation,- suora, is mis-
13l| placed.

14 We hold the Commission's requlations are valid.

15 IT IS SO ORDERED. '

17 Hilliap,. SR Fontley

Judge Vi




