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K i l l \ I ii \. 
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Kr.i.iUl I IN 

Attorney at Law 
P.O. Box 2265 
Santa Fe, New 
Mexico 87504 

117 North Guadalupe 
Santa Fe, New 
Mexico 87501 

Telephone 505-982-
4285 

Facsimile 505-982-
2047 

keilahin@earthlink.net 

To 

Name; 
Agency 
Oil Con 
Fax 5C 

• Urge* 
• Fori 
• Pie 
o Pleas 

F A X T R A N S M I T T A L F O R M 

From 

W. Thomas Kellahin 

Telephone 505-982-4285 
Facsimile 505-982-2047 
Kellahin@earthlink.net 

Date sent: 3-11-04 
Time sent: 4:15 pm 

t>ent : Number of pages including cover page: 

•ich, Esq. 

i Commission 

77iei 
tee attached letter dated March 11,2004 and objection to 
9th subpoena. 

tile to: 

M, CiCD, 605-476-3462 

I 505-989-9857 

IBsq, 505-982-2155 

L Production Company, LP. 
fchark Winchester 

THE 
T E N D S 
THIS 
SIBLE 
THAT 
COMl^i 
ERR ' 
FACS 

NOTICE OF CONFIDENTIALITY 
iN CONTAINED IN THIS FACSIMILE MESSAGE IS CONFIDENTIAL AND IN-
USElOF THE INDIVIDUAL OR ENTTXY NAMED ABOVE. IF THE READER OF 
NOT THE INTENDED RECIPIENT, OR THE EMPLOYEE OR AGENT RESPON­

DING IT TO THE INTENDED RECIPIENT, YOU ARE HEREBY NOTIFIED 
EMINATION, DISTRIBUTION, COPYING, OR UNAUTHORIZED USE OF THIS 
iN IS STRICTLY PROHIBITED. IF YOU HAVE RECEIVED THIS FACSIMILE IN 
NOTIFY THE SENDER IMMEDIATELY BY TELEPHONE AND RETURN THE 

SENDER AT THE ABOVE ADDRESS. THANK YOU. 
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W. Thomas Kellahin 

AH IN & KELLAHIN 
orney at Law 

P.O. Box 2265 
" • ' • , " " '«° »«»HmiiM y;;iiw&^vSanta'Fe, New Mexico 87504 
Recognized Specialist in the Area of. f ^ m f ^ \ 7 North Guadalupe 

•N 3 ^]Re S our C e S ; on andgas law- • J * : S a n t a i F e , New Mexico 87501 
New Mexico Board of Legal SpecializatiqrJi$^v 

Telephone 505-982-4285 
Facsimile 505-982-2047 
kellahin@earthlink.net 

March 11,2004 

VIA FACSIMILE 

Carol Leach, Esq, 
Oil Conservation Coi 
1220 South St Francis, 
Santa Fe New Mexico 8 

Re: NMOCD Case novo) Subpoena 
Application of E0^^s6urcps, Inc. for pool expansion 
or in the alternativ^»^i creation, Lea County, New Mexico 

Re: NMOCC Cases l^^pfed 13049 (de novo) 
Order R-l 1962 4 l i p : 

(1) Case l^Hpijpplipatioo of Devon Energy Production Company, 
L.P. for c c ^ m ^ i y pooling, Lea County, New Mexico 

(2) Case 
forcomr 

lication of EGL Resources, Inc. 
5, Lea County, New Mexico 

.Dear Ms. Leach: • • ;^§i#l.-" • 

Yesterday, I w a ^ | M by! Mr. Jim Brace that Mr. Scott Hall, attorney for 

EGL-Landreth, had ob^^^omithe Division a subpoena 'for my client, Devon, 

to produce data at 9:0^p|friday, March 12, 2003 at the Division's Santa Fe 

office. I have not and dil^isccefit service, but I now have obtained a copy of this 

subpoena. 
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Carol Leach, Esq. 
March 11,2004 
Page 2 

Please find ericl 

objections to this siibpei 

service; (c) whether tĥ  

time other then a sched 

that is pending before 

response to those items „ , 

deliver them to Mr. Hal| 

J$jointj objection by Devon and Southwestern raising 

|*Whilb it is questionable (a) whether there is proper 

on can issue a valid subpoena for production at a 

ing; or (d) even has jurisdiction to do so in a case 

islsion, Devon is gathering data to send to me in 

fcichi there is no objection and upon receipt I will 

As to those items?fSŜ tpBch there is an objection, I will await your decision 

on our objections. Unl 

Division's office at 9:00«6|tomourow. 

direct otherwise, I am not planning to appear at the 

r 
« '. Veiiy truly yours, 

omas Kellahin 

cc: J. Scott Hall, Esq^l 
Attorney ft$ 

James Bruce, Esq.;; 
Attorney fô  

• 
Devon Energy Pity 

Attn: Rich* 

•Landreth 

/estern Energy 

Ccjmpany, L.P. 
ichester 
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ENERGY, MINE] 
O 

ATE OF NEW MEXICO 
NATURAL RESOURCES DEPARTMENT 

NERVATION COMMISSION 

IN THE MATTER OF 
EGL RESOURCES, INC 
FOR POOL EXTENSK 
DEVONIAN GAS POOL, 
POOL CREATION 
EXPANSION OF A G; 
LEA COUNTY, NEW 

DEVON 

SOUTHWE 

EGL RE 

Devon Energy Pr< 
Kellahin, and Southwes 
attorney James Bruce jo 
on March 2, 2004 at the 
Robert Landreth (jointly" 
appear at 9:00 AM, F 
documents set forth in the 

As grounds for their 
following; 

The central issue of 
to deny EGL-Landreth's 
required 320-acre gas sp, 
of Section 4, T23S, R34E, 

JCATIONOF 
* ROBERT LANDRETH 
THE NORTH BELL LAKE 

toTtRNAtTVLEY, FOR A 
:iAL jPOOL RULES, AND 
HNG! AND PRORATION UNIT, 

CASE NO. 13085 
ORDER NO. R-12106 

DE NOVO 

Y PRODUCTION COMPANY, L.P. 
AND 

ENERGY PRODUCTION COMPANY 
tfOINir OBJECTIONS 

TO 
AS DATED MARCH 2, 2004 

D AT THE REQUEST OF 
S, INC. AND ROBERT LANDRETH 

:Comjpany, L.P. ("Devon") by its attorneys, Kellahin & 
gy}> Production Company ("Southwestern") by its 

t to jthe Subpoena Duces Tecum issued by the Division 
of J.i Scott Hall, attorney for EGL Resources, Inc. and 
ndr̂ th") in Case 13085 which commands Devon to 
arch 12, 2004 before the Division and to produce 

Duces Tecum. 

ions to this subpoena, Devon and Southwestern state the 

i fy*tm CENTRAL ISSUE 

•proceedings is whether the Commission should continue 
to dedicate a 640-acre gas spacing unit, instead of the 

it, to i the Rio Blanco 4-1 well now dedicated to the N/2 
»unty, New Mexico. 
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NMOCD Case 13085 
Devon-Southwestern?s Ob| 
Page 2 

Having failed to 
Blanco 4-1 well to sup 
13085, Order R-121Q6), 
the well Devon drilled, 
T22S, R34E. Devon is 
Southwestern's corapehtoj 
leading to relevant data m 
a well EGL-Landreth musfc 

The problem with 
to overcome the Division^ 
now seeking data from 
EGL/Landreth had the 
not to. Now they want a< 

Case 13085 is but 
Devon-Southwestern over 
4 should be dedicated to 
production. r^ 

Devon sought wi 
Division Rule 104, for the 
The Division approved by 
standard 320-acre gas spa 
13049, EGL-Landreth s 
gas spacing unit to this si 
the fact that EGL-Landretb 
sought and obtained a De 
the Division entered an of< 

Case 13085 was 
February 20, 2004, once 
the Rio Blanco 4-1 well 

to Subpoena 

CRITICAL PROBLEM 

fficient reservoir data from their re-entry of the Rio 
application for 640-acre spacing for Section 4 (Case 

rejth is now attempting to subpoena Devon's data for 
•entry completing and testing in the S/2 of Section 33, 

that this subpoena is simply an effort by Devon-
gam information under the guise of being relevant or 

L-ILandreth can use Devon's data to assess the risk for 
drill ih the S/2 of Section 4. 

L-Lahdreth Subpoena is that, for the most part, it seeks 
of jheir application by Order R-12106, case 13085 by 

Southwestern for the wellbore they are still testing, 
ry to acquire data in the Rio Blanco 4-1 well, but chose 
Devdn's data, at no risk or expense to EGL/Landreth. 

BACKGROUND 

t câ e involving a dispute between EGL-Landreth and 
the; Rio Blanco 4-1 well located in the N/2 of Section 

0-acre or a 640-acre gas spacing unit for Devonian 

ification (320-acre gas well proration unit), pursuant to 
lanco 4-1 well in Case 13048 heard on April 10, 2003. 
R~ll'962 the dedication of the Rio Blanco 4-1 well to a 
t consisting of the N/2 of Section 4. In companion Case 
the Division denied their request to dedicate a 640-acre 
, but oddly authorized EGL to operate the well despite 

320-acre dedication. Both Devon and EGL-Landreth 
bearing before the Commission which was vacated until 
Case 13085. 

October 2, 2003, and Order R-121206 was entered on 
denying EGL-Landreth a 640-acre gas spacing unit for 
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NMOCD Case 13085 
Devon-Southwestern's Ob| 
Page 3 £,k 

EGL-Landreth hav 
Devon's Rio Blanco 33 F 
Subpoena items 7-8 cone 

DEV 

Devon-Southwesti 
attempt to impose obligai 
Civil Procedure, impose 
product, attorney/client 

For Devon's Rio Blanco 3 

Subpoena Item #1: 
Request: AH 
the top of th< 
Response: 

Subpoena Item #2: 
Request: all' 
Devonian to 
Response: 

Subpoena Item #3: 
Request: All 
and observed? 
with respect 
Response 
Devon has no 

Subpoena Item #4: 
Request: Alt 
of me well. > 
Response- wi 
frj2m__£he_ 
irrelevant to 
formations 

to Subpoena 

est: hi Section 33 and are not involved in any way with 
Well [No. 1 in the S/2 of Section 33, yet they attempt to 

APE and actual well costs for this well. 

PONSE TO SUBPOENA ITEMS 

to! EGL-Landreth's request to the extent that they 
are beyond those imposed by the New Mexico Rules of 
ie burden, or seek discovery in violation of the work 
applicable privileges. 

•ral Well NJ 

•hole and cased hole-logs for the interval from 50' above 
an fonnation to total depth 
ce when available. 

logs :fbr the interval from 50' above the top of the 
th. 
tee. 

reports, including pressures charts, fluid recovery data 
rates, together with service company analysis thereof 
oir parameters, 

oduce only the^jaw^Jield^r^ 
or obligation to do EGL/Landreth's homework. 

* dnlling reports from commencement through completion 

uce drilling reports for the period of drilling operations 
p Devonian fftrmarimi to TP. Any other period is 
e and could reveal information regarding prospective 

iane to this case. 
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NMOCD Case 13085 
Devon-Southwestern's 
Page 4 

s to Subpoena 

Subpoena Item #5 
Request: AH; 
in the Devo 
Response 

Subpoena Item #6-
Request: All 
level of the 
Response: 
Landreth calf 
publicly av 

analysis and reports for core and side-wall core obtained 
ation. 
ce 

utilized or which can be utilized in establishing the 
contact underlying Section 33 

suable due to vagujnjss. Devon guesses that EGL 
formation is provided m Item #'s 1 - 5 above as well as 
rces to arrive at their opinion. 

Subpoena Item #7: 
Request: A St^lof the AFE that was prepared for execution by Devon's 
partners. 

rant Response-

Subpoena Item #8: 
Request: AU 
commence) 
through the 
Response: 

Subpoena Item #9: 
Request: AH 
Response 

ents ; orajurmnary reflecting actual expenditures from 
operations on the^eU"ThWg105eTetB^ of the liner 

at total depth, 
ant 

ion reports as such become available 
ce 

In addition to the 
classified as confidential 
the Division is not reqi 
Rule 11-508 ofthe New 

' OCD Rule 1212 provides in part 
a jury shall be applicable, provli 
will be better served." (eniphi 

>REtH SEEK DEVON'S DATA 
COJNFTOENTiAL IN NATURE 

RVJES TO BE PROTECTED 
AS A TRADE SECRET 

provided, Devon has data and interpretations that are 
information and the trade secrets of Devon. Although 

gtnctly adhere to the New Mexico Rules of Evidence,1 

Rules; of Evidence provides: 

•al, the rules of evidence applicable in a trial before the court without 
h rules may be relaxed, where, by so doing, the ends of justice 
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NMOCD Case 13085 • ^ • • 
Devon-Southwestern's Obf^JIfc to Subpoena 
Page 5' 

• • •••..nwt.-

*" 

"a person has a pn^fee, which may be claimed by him or his agent or 
employee, to refuse-l̂ psclose and to prevent other persons from disclosing 
a trade secret own^d»?lum if the allowance of the privilege will not tend 
to conceal fraud oro^p^ise wbrk injustice..." 

' f 
The basic purpose «|p̂ $his privilege is to foster technological advances and 

innovations. Although mê S'̂ no definition of "trade secret" contained within the rule, 
an often cited definition frqjplfeRestatement of Torts, Section 575 Comment b (1939) 
is informative: 

• •.V'Mft'i/. :\ • 

"A trade secret raay1l|pist of any formula, pattern, device or compilation 
of information wnic$l|| used in one's business, and which give him an 
opportunity to obtaja^^^advaniage over competitors who do not know or 
use it. It may be ^^nnula for a chemical compound, a process of 
manufacturing, trea^^fcr; preserving materials, a pattern for a machine or 
other devise, or a lM^I^Sustomers..." 

fit 

In addition, it is ms^pive tp note that Congress in drafting the Freedom of 
Information Act ("FOIA")^^|ich requires that every agency of the United States make 
available to the public ce«^fedbformation, found justification for withholding certain 
types of information from ffirablic, including two specific types: (1) trade secrets and 
other confidential inform^^i, and (2) confidential geological and geophysical 
information, ' C\ : 

J " 
One of the major ĵm x̂ves for gas exploration is the opportunity to obtain 

exclusive knowledge conĉ W -̂ potential gas or oil reserves. Without the additional 
incentive of having this mm-- remain confidential, Devon's exploration would be 
compromised. Such infor̂ &an meets the definition of a trade secret defined above 
because it is information ^Wl Devon is using in its exploration business, and which 
gives it an opportunity to 'JpSin an advantage over competitors who do not have this 
seismic data. „ 

ft* 

5 American Law oOltng Section 186.01 (Matthew Bender 1994). 
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NMOCD Case 13085 
Devon-Southwestern's Ob 
Page 6 

Although the trade 
qualified evidentiary prty 
information. Covey Oil G 

When deciding the i 
under what circumstances, 

(1) What is the need for 

Will disclosure of 
fulfilling its functions? 
that they can operate a w 
to any issue to be decided 

(2) What is the danger to 

Because Devon-S 
the immediate vicinity , the 
Landreth either (a) a co 
and/or (b) establish a o 
others. 

In this case, the 
compulsory pooling cases 
business interests of DeVi 
spacing units in this 
competitor of Devon and 
would allow it to obtain aa 
was developed at great 
uncommitted investors and 
Pennzoil Company v. Fi 
United States Court of 
discretion when it required^ 
information. The Court 
demonstrate that disclos' 
function. 

Pennzoil Co.F< 

to Subpoena 

'SURE OF TRADE SECRETS 
D tS LIMITED INSTANCES 

privilege is not absolute, the courts have recognized a 
for tjrade secrets and other confidential commercial 
intinental Oil Co., 340 F.2d 993 (10th Cir 1965). 

tf whether to require disclosure of a trade secret and if so 
ision is faced with the following issues:2 

of information significantly aid the Commission in 
*sase, EGL-Landreth pretend to "need" Devon's data so 

S/2 of Section 4. However, that "need" is not relevant 
Commission. 

ler ofthe trade secret in requiring disclosure? 

arid EGL-Landreth own other mineral interests in 
e of Devon's confidential data will in fact give EGL-

advantage in other tracts in which they own interests 
value for purposes of selling or trading their interest to 

not relevant to the Commission's decision in the 
the N/2 of Section 4 and can serve only to harm the 

GL has interests in this area, including other potential 
vicinity. It is without doubt that EGL and Landreth are a 

stern. The disclosure of the data to EGL-Landreth 
advantage to the detriment of Devon. This information 
is of a type not normally released to the public or to 

id cause substantial competitive harm if released. In 
tower Commission, 534 F,2d 627 (5th Cir. 1976) the 
held that the Federal Power Commission had abused its 

iiire iof trade secrets including confidential geophysical 
ide4 the case because the Commission failed to 

this information would serve a legitimate regulatory 

tower Commission, 534 F.2d 627 (5th Cir. 1976). 
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NMOCD Case 13085 
Devon-Southwestera's Ob] 
Page 7 

The disclosure of 
pool designation or pool v 

(1979). hi Amerada Hes* 
held that: 

"The general dia 
inhibiting effect on 
could equally bene 
geophysical expera 

(3) Are there alternative 
requiring disclosure? 

To require disclosi 
prior decisions by the Div 
Division has respected r 
applicants and opponents 
analysis. 

If EGL-Lartdreth 
company work, then it c< 
them to receive it free of 

to Subpoena 

(4) How adequate are ttafe1 

The second senti 
"such protective measures 
and me furtherance of j 

In this case, it will 
protect Devon's trade sec* 
protect Devon in this case 
Landreth will allow them 
properties. 

s data in these cases does not serve any legitimate new 
ion function of the Division. See 70-2-17(C) NMSA 

50IFPC 1048 (1970), the Federal Power Commission 

of proprietary reserve data would have an 
exploration of natural gas reserves so speculators 
those producers when they make geological and 

of obtaining the same or similar information without 

f<data in this case would be a substantial departure from 
'Even in cases where such data is relevant to an issue, the 

for the confidentiality of such data and has allowed 
id, the raw data and conduct there own studies and 

they need such studies, reports or analysis of service 
and purchase its own studies. There is no reason for 
Devon. 

e measures available to the Division? 

e 11-508 requires the Court (the Division) to take 
interests of the holder of the privilege and of the parties 
require". 

possible for the Division to take adequate measures to 
disclosure. No type of confidentiality agreement will 

very act of turning over any part of this data to EGL-
the information to assess the potential of its other 
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NMOCD Case 13085 
Devon-Soumwestern's Obi 
Page 8 

EGL-Landrefli w; 
gas/water contact in Sectii 
specific location of the 
contact is available in the 

EGL-Landreth is 
Landreth's research. All 
public records or in EGL' 
homework for EGL-Lan< 

to Siibpoena 

iRETH SEEKS DOCUMENTS 
L E IN PUBLIC RECORDS 

ogic and petroleum engineering data concering the 
No new relevant data has been obtained regarding the 
contact. Prior information regarding the gas/water 

tecord. 

'-Devon to prepare EGL-Landreth case and to do EGL-
tt dajta is already available to EGL-Landreth either in 

's possession. Devon has no obligation or duty to do 

EGL-Landreth s 
concerning estimates of 
no obligation to make of 
desire to drill a well is thte 
decision or to value its 
Cornmission must make in 

Devon's cost infa 
Blanco "33" Federal Com 

RETH SEEK DEVON'S 
BUSINESS RECORDS 

eduction of Devon's internal economic documents 
sis i which are not relevant. Devon-Southwestern have 

dcKtoments to assist EGL-Landreth in deciding if they 
Section 4. They seek documents to help them make that 

neither of which is relevant to any decision the 

FOR EXPENDITURE 
"AFEs" 

til regarding drilling, completion and testing of the Rio 
kll is confidential to Devon, and of no relevance to this 
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NMOCD Case 13085 
Devon-Southwestern's 0 
Page 9 

This is a plain 
unnecessarily obtain conft 
other tracts in which it o 
in this area. Devon has no 
in deciding if it desires 
documents to help it makev" 
to any decision the Co; 
motives, the discovery of 
and would be an abuse of 

to Subpoena 

CONCLUSION 

icing case in which EGL-Landreth are seeking to 
data so that it can give itself a competitive advantage in 

its, and to establish a commercial value for its interests 
on to provide confidential data to assist EGL-Landreth 

and loperate a well in the S/2 of Section 4. It seeks 
isiofl or to value its interest neither of which is relevant 

imust imake in this case. Regardless of EGL-Landreth's 
trade secrets is not relevant to any issue in these cases 

sion's powers. 

tfu|$ submitted, 

. Thomas Kellahin 
ellahin & Kellahin 

P. Q. Box 2265 
Santa Fe, New Mexico 87504 

fc ATE OF SERVICE 

I certify that a true 
facsimile or hand delivered 

urrect icopy of the foregoing pleading was transmitted by 
1th day of March, 2004 as follows: 

Carol Leach j, 
OilConserval 
Santa Fe, N< 
Fax: 505̂ 47< 

J. Scott Hall 
Miller, Strai 
Santa Fe, Ne 
Fax: 505-98' 

James Bruce 
Santa Fe , N 
Fax: 982-215 

ommission 
co 817505 

Torgerson, P.A. 
ico 87501 

omas Kellahin 


