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CAVIN & INGRAM, PA.

TELEPHONE

SeaLy H. CAVIN, JR, 9% Arronneys & CousELORS AT Law - (505) 243-5400
STRPIEN D. INGRAM # 40 Fist Praza s FacsiMiLE
Suvite 610 .., ‘ (505) 2431700
ALBUQUERQUE, New Mexico 87102<.,7 « .
1+ Also Admitted in Texas R T M.ul ING ADDRESS
* Alsp Admttted In Colorado o - PO.-BOX 1216
® New Mexlco Board of Le
Sg‘:dnfiz:gt)xlnl::co‘:;nﬁzcgs] Bpeciakiat in ALBUQUERQ’UE NM 871031216
the Area of Natural Resources - Oil and CILAWFIRM@AOL.COM
Cas Law February 7, 2014

Via Facsimile to (505) 476-3462 and U.S. Mail
New Mexico Energy, Minerals and
Natural Resources Department
Oil Conservation Division
1220 S. St. Francis Drive
Santa Fe, NM 87501

Re:  Inthe Matter of the Application of Energen Resources Corporation to Amend
Compulsory Pooling Order No. R-10154, San Juan County, New Mexico,
NMOCD Case No. 15072

Gentlemen;

Enclosed for filing in the referenced matter is a Motion to Dismiss Application on behalf
of Frank King and Paula S. Elmore f/k/a Paula S. King. Thank you for your attention to this

matter,
Sincerely,
CAVIN & INGRAM
Wd)—f—
S‘tep}(cn D. Ingram ("
Enclosure

c¢c w/enc: Joseph Scott Hall
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STATE OF NEW MEXICO
DEPARTMENT OF ENERGY, MINERALS AND NATURAL RESOURCES
OIL CONSERVATION DIVISION

e~

IN THE MATTER OF THE APPLICATION
OF ENERGEN RESOURCES CORPORATION
TO AMEND COMPULSORY POOLING Case No. 15072
ORDER NO. R-10154, SAN JUAN COUNTY,
NEW MEXICO
MOTION TO DISMISS APPLICATION

Frank A. King and Paula S. Elmore f/k/a Paula S. King (the “Kings™), by and through
their undersigned attommeys, Cavin & Ingram, P.A (Stephen D. Ingram), hereby move the
Hearing Examiner to dismiss the Application of Energen Resources Corporation (“Energen™) for
an Order Amending Compulsory Pooling Order No. R-10154, and in support thereof would
show as follows:

1. The Kings are the owners of the minerals underlying the following lands in San
Juan County, New Mexico:

Township 30 North, Range 11 West. NMPM

Section 19: W/2NW/4SE/4, except 1.63 acres, more or less
Containing 18.37 acres, more or less

Energen seeks to amend Order No. R-10154, issued on July 19, 1994, so as to pool the Kings’
minerals to the base of the Pictured Cliffs Formation (the “King Interests”) by its present
Application.

2. The Kings leased the King Interests in 1972. Norman L. Gilbreath and Loretta E.
Gilbreath (the “Gilbreaths™) are the successor lessees under said lease. The leasehold interest
granted in the King Interests was in the nature of a fee simple determinable with possibility of
reverter in the Kings if production ceased for any cause and was not resumed within sixty (60)

days thereafter. In this case, the Wright #1 Well, API 30-045-21174, which originally held the
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lease of the King Tnterests, did not produce any oil or gas during the Gilbreaths’ operation of the
Wright #1 Well for the periods of May 1990 — February 1991, April 1991 — February 1996, and
June 1999 - February 2004, as reflected by the OCD production records regarding said well.
Accordingly, the lease expired for non-production at least as of July 1990.

3. The King Interests were purportedly pooled by Order No. R-10154 on application
of Energen’s predecessor-in-interest, Maralex Resources, Inc. (“Maralex”). The Kings were
undisputedly not noticed in said proceeding and were provided no opportunity to participate in
said pooling proceeding. Instead, only the Gilbreaths were noticed and appeared as purported
lessees of the King Interests sought to be included within the pooled unit. However, as of the
1994 pooling proceeding, the lease of the King Interests had expired for non-production, and the
Gilbreaths had no valid leasehold interest in the King Interests as of the time of the 1994 pooling
proceeding to be committed to the spacing unit.

4, The Kings have filed a lawsuit entitled Frank A. King and Paula S. Elmore fik/a
Paula S. King v. Norman L. Gilbreath, et al, No. 1:13-CV-00862 RHS-LAM, In the United
States District Court for the District of New Mexico, in which the Kings have sued to have the
court declare that the lease of the King Interests had previously forfeited for non-production and
to recover damages for the failure of the Defendants therein to account to the Kings for revenues
generated by the production of oil and gas from lands to which the King Interests pertain. The
Defendants in said suit include the Gilbreaths, Energen, Maralex, and other working interest
owners who purported to jointly operate the King Interests as part of the pooled unit. That suit is
pending. See, Exhibit A, Complaint for Declaratory Relief, Accounting, Quiet Title and Other
Relief. Said action invokes the district court’s jurisdiction to construe the lease provisions, to

quiet title to the King Interests, and recover damages for unpaid revennes. The Kings also seek
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relief therein for the Defendants’ breach of NMSA 1978, §70-2-18(B) of the New Mexico Oil
and Gas Act for failure to propetly pool the King Interests, in which said statute authorizes the
Kings to recover the amount to which they would be entitled if pooling had occurred or the
amount to which the Kings are entitled in the absence of pooling, whichever is greater. The
Defendants contest the Kings’ entitlement to the relief requested in the district court action,
Thus, there is pending a contested civil action which involves contractual rights, title disputes,
and damage recovery, none of which matters fall within the jurisdiction of the OCD.

5. Energen’s Application to Amend Compulsory Pooling Order No. R-10154 was
filed after the Kings’ district court suit, and is an improper attempt to have the OCD alter the
legal status of the parties 20 years after the fact. It would not be in the proper exercise of the
OCD’s authority to hear this dispute. The Kings accordingly move the Hearing Examiner to
dismiss Energen’s Application.

6. No New Mexico statute confers jurisdiction upon the OCD to adjudicate issues
regarding contractual disputes, title disputes and recovery of damages. The OCD’s authority is
to prevent waste of oil and gas resources and protect correlative rights. NMSA 1978, §70-2-11;
Continental Oil Co. v. Qil Conservation Commission, 70 N.M. 310, 321, 373 P.2d 809, 816
(1962). The OCD has no authority to rule on any application absent this basis of jurisdictional
power. Sce, Continental Oil Co., 70 N.M. at 321. The Kings’ claims in the district court action
do not implicate the technical expertise of the OCD. Disputes over contractual rights or title do
not implicate the OCD’s duty to prevent waste or protect correlative rights. The OCD has
repeatedly disclaimed authority to resolve disputes over contracts and ownership of property, as
being with the exclusive province of the courts:

The Division has no jurisdiction to determine the validity of any
title, or the validity or the continuation in force and effect of any
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oil and gas lease. Exclusive jurisdiction of such matters reside in
the courts of the State of New Mexico.

In re Timber/Sharp, Order No, R-11700 (Dec. 13,2001). The issues in the pending federal court
action involve issues of contract, title and damages, all of which are inherently judicial in nature.
For the OCD to act on Energen’s Application would be to impede on the federal cowmt’s
jurisdiction.

7. The primary jurisdiction doctrine “provides courts with flexible discretion to refer
certain matters to a specialized administrative agency.” Schwartzman, Inc. v. Atchison, Topeka
& Santa Fe Railway Co., 857 . Supp. 838, 841 (D.N.M. 1994). The doctrine of primary
jurisdiction applies omly when both a court and administrative agency have concurrent
jurisdiction. Eldridge v. Circle K Corp., 1997-NMCA-022, 921, 123 N.M. 145, 934 P.2d 1074.
In Eldridge, the worker’s compensation judge was instructed to defer action on a worker’s
compensation claim until a pending district court tort action by the employee was resolved by the
court:

[TThe district court is a constitutional court of general jurisdiction
in which parties are afforded full discovery, actual confrontation of
witnesses, and the right to a jury tial. In contrast, the WCJ
presides over an administrative court of limited jurisdiction with
restricted opportunities for discovery, limited live testimony, and
no jury trial.... Common law claims for intentional tort involve
questions that are ‘within the conventional competence of the
courts.” [cite omitted.] The common law claim in this case does
not invoke the expertise of the WCJ in determining whether the
Estate’s claim is within the coverage of the Act. Therefore, we
conclude that this case does not call for deference to the
administrative agency under the doctrine of primary jurisdiction.
[cited omitted.]
Eldridge, 123 N.M. at 150-1. The OCD neither possesses the expertise or jurisdiction over the

issues made the basis of the claims in the federal court litigation. The issues presented by the

Kings® federal court suit are squarely within the conventional expertise of judges and are
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routinely decided by courts. See, Johnson v. Yates Petroleum Co., 1999-NMCA-066, 127 N.M.
355, 981 P.2d 288 (“Interpreting lease agreements is well within the judicial competence of this
court.”). The entire dispute conceming the status of whether the Defendants possess any
leasehold or other interests in the King Interest, whether the King Interests were properly pooled,
and the damages to which the Kings are entitled as a result of the failure to pay the Kings |
revenues to which they are entitled from production, have all been submitted to the jurisdiction
of the federal court.

8. Additionally, the retroactive relief requested by Energen is extraordinary and
unjustified. No OCD Order has been found in which the extraordinary retroactive relief
requested by Energen has been granted, in which an unleased mineral interest was pooled 20
years after the initial pooling order while a court action was pending regarding the matter. Other
cases considering such attempts to retroactively pool have denied such attempts. For example, in
Godyfrey v. Chesapeake Exploration, LLC, 2012 WL 2865187 (Tex. App. — Eastland 2012, writ
denied), the court held that unless the lease specifically authorized retroactive effective dates on
designations of pooled units, the court would not allow a pooling designation to be made
effective retroactively, so as to “change history.” Id at *2. In Adkins v. Board of Qil, Gas &
Mining, 926 P.2d 880 (Utah 1996), a landowner’s request to retroactively expand a drilling unit
to include his lands was denied where the drilling unit was cstab}ished 18 years earlier, the
landowner was notified of the original proceeding but did not participate, no well was drilled on
the original unit that included the landowner’s lands, the oil had since migrated, and the other
parties had acted in reliance on the standing spacing order. Id. at 884. By contrast, here, the
Kings were not notified of the original pooling proceeding, the Flora Vista Wells were drilled in

the spacing unit which included the King Interests, oil and gas is still producing therefrom, and
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the operator and working interest owners have acted as if the King Interests were committed to
the pooled unit (although they have failed to pay the Kings revenues owed), yet Energen is now
seeking to amend the pooling order to include the King Interests 20 years later.

9. Further, Energen’s request to retroactively force-pool the King Interests back to
1994 defeats the purpose of NMSA 1978, §70-2-18(B), which places the burden on the operator
to ensure that all interests are properly noticed and included in the pooled unit. If an operator
can disregard his responsibilities to properly pool, and “change history” by obtaining a
retroactive pooling application 20 years later withont consequences for his violation of the
pooling statute, the purpose of the statute is defeated.

10.  Alternatively, it is premature for the OCD to be heariﬁg this matter, pending the
determination by the district court of the status of the lease of the King Interests. If the OCD
does not dismiss Energen’s Application, it should at the very least stay Energen’s Application
indefinitely pending determination of the issues in federal district court.

11.  Energen, its predecessor operator, and its co-working interest owners, have
benefitted from the inclusion of the King Interests in the pooled unit for the Flora Vista Wells.
But the King Interests were not properly pooled in 1994. Since that time, the Kings have not
received their just and equitable share of production from the Flora Vista Wells as required. This
is the subject of the Kings’ pending district court suit. The OCD should not accept Energen’s
invitation to change history at this stage and amend Order No. R-10154 to retroactively pool the
King Interests back to 1994. This would not prevent waste and protect correlative rights.
Rather, it would exceed the OCD’s authority and involve it in pending litigation and matters not

conferred to its expertise and jurisdiction.
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WHEREFORE, Frank A, King and Paula S. Elmore f/k/a Paula S. King request that

Energen’s Application be dismissed, and that the Kings receive all other and further relief to

which they are entitled.

I hereby certify that a true and correct copy
of the foregoing was served via e-mail and
U.S. mail on February 7, 2014 to the
following:

Joseph Scott Hall

Montgomery & Andrews PA
P.O. Box 2307
Santa Fe, NM 87504-2307

CAVIN & INGRAM, P A.

o (AL

Sth D. Ingram

RESPECTFULLY SUBMITTED,

CAVIN &1 GRAM PA.

Ste\'hén D. Ingram
P. 0. Box 1216
Albuquerque, NM 87103
(505) 243-5400
sding1216(@aol.com

ATTORNEYS FOR FRANK A. KING and
PAULA S. ELMORE f/k/a PAULA S. KING
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Case 1:13-cv-00862 Document1 Filed 09/10/13 Page 1 of 15

IN THE UNITED $TATES DISTRICT COURT
FOR THE DISTRICT OF NEW MEXICO

FRANK A. KING and PAULA 8, ELMORE
f/lkla PAULA 8. KING,

Maintiffs,
No.

\

)

)

)

)

3
NORMAN L, GILBREATH, LORETTA E. )
GILBREATIL, ENERGEN RESOURCES )
CORFORATION, ROBERT L. BAYLISS, )
PRODUCER LLC, JAMES M. MARTIN, )
SAN JUAN BASIN PROPERTIES, LLC )
a/k/a SAN JUAN BASIN OPERATING )
all/a SAN JUAN BASIN RESOURCES, )
TOP OPERATING COMPANY, MARALEX )
RESOURCES, INC,, JOHN DOESI-X, AND )
ALL UNKNOWN PERSONS WHO MAY )
CLAIM A LIEN, INTERYXST OR TITLE )
ADVERSE TO PLAINTIFFS, )
)

)

Defendants,

COMPLAINT FOR DECLARATORY RELIEY,
ACCOUNTING, QUIET TITLE AND OTHER REIAET

Plaintiffs Frank A, King and Pavla 8. Elmore f/k/a Paula §. King, for theiv Complaint,

state as follows:

PARTIES
L. Plaintift Frank A. King is an individual resident and citizen of Texas.
2. Plaintiff Paula S. Elimore f/k/a Paula S, King is an individual resident and citizen

of Texas.

3. Defendant Nosman L. Gilbreath is an individual resident and citizen of

New Mexico,
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4, Defendant Lorette E. Gilbreath is an individual resideni and cifizen of New
Mexico,

5. Defendant Energen Resources Col‘por.mion is a corporation formed under the laws
of Alabama with its principal place of business in Alabama. ‘.

6. Defendant Robert L. Bayless, Producer LLC, is a limited liability company
formed under the laws of Colorado with its principal place of business in Colorado, and is sued
as successor-in-interest to Robert L. Bayless.

7. Defendant James M, Martin is an individual resident and cilizen of Kansas.

8. Defendant San Juan Basin Properties, L.1,C a/k/a San Juan Basin Operating a’k/a
San Juan Basin Resowrces is 4 limited lability company formed under the laws of Colorado with
its principal place of business in Coloi‘ado.

9. Defendant Top Operating Company is a corporation formed wnder the laws of
Colorado with its principat place of business in Colorado.

10.  Defendant Maralex Resousces, Inc. is a corporation formed under the laws of
Colorado with its principal place of busiﬁess in New Mexi;m.

1. Defendants Jolin Docs X are all partics presently unknown who may be
subsequently discovered as claiming an interest in the Subject hiterests deseribed below and/or
who may be responsible to account to Defendants.

12, Plaintiffs are credibly informed and believe, and upon such information and belief
allege, that there are persons unknown to Plaintifls who may claim some lien, interest or vitle
adverse to the ownership of Plaintiffs in and Lo the Subject Interests described below. or some
portion thercof. Plainti{fs have made due and diligent search and inquiry to ascertain the nanes.

residences and whereabouts of such unknown peesons, but Plaintitls have been unable to obtain
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such information, All such persons arc made Parties Defendant hercin under the name “Al.l
UNKNOWN PERSONS WHO MAY CLAIM A LIEN, INTEREST OR TITLE ADVERSE TO
PLAINTIFFS."
JURISDICTION AND VENUE
13.  This Court has subject matter jurisdiction over this case pursvant to 28 U.S.C.

§1332, in that Plaintiffs are citizens of a state otlicr than (hat of which all of the other Defendants

- ave citizens as of the time of filing of thi¢ Complaint, and thie amount in controversy exceeds

$75,000, exclosive of interest and costs.

14, Venue in this districl is pioper under 28 U,S.C. §1391(n), in that a subsianlial part
of the events or omissions giving rise to this claim oceurred, or & substantial part of the property
that is the subject of this action is situated, in this district. |

FACTS

15, This is an action o enforce the forfeiture of an oil and gas lense and to recover
damages for Defendants’ failure to account to Plai_ntiffs forvevenues generated by the production
of oil and gas from lands in which Plaintiffs own a mineral interest.

16, Plaintiffs topether own 100% of the minerals underlying the following lands in

San Juan Coynty, New Mexico:

Towmship 30 North, Range 11 West, NMPM
Section 19; W/2NW/4SE/4, except 1.63 acres, more or less
Conlaining 18.37 acres, more or less

(herenfter the “Subject Interests™).

17, Plaintiffs entered into an Oil and Gas lease dafed August 4, 1972 (“Subject
L.ease”) with Rodney P. Calvin regarding the Subject Interests, The primary term of (he Subject

Lease wag Lhree years and as long (hereafler as oil of gas or caginghead gas is produced. The

P,

1/25
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Subject Lease covers all horizons from the surface of the earth to the base of the Pictured Clitfs
Formation.

8. The oviginal lessce, Roduney P. Calvin, thereafler drilled the Whight #1 Well, API
30-045-21174, and completed said well in the Pictured Cliffs Formation. The spacing unit for
the Wright #1 Well as approved by the New Mexico Oil Conservation Division (“OCD7)
inctudes the Subject Interests, Well spacing is the repulaiion of the number and location of wells
over an oil and gas reservoir as a conservation measure,

19.  Norman L. Gilbrealh and Loretia E. Gilbreath (the “Gilbreaths™) became
successor operators of the Wright #1 Well on or abont March 5, 1985. Since ihat time, the
Gillneaths have been responsible for operations on the Wright #1 Well and have been
responsible for paying revenues to Plainliffs as lessors of the Subject [nterests for production
from said well. Mowever, the Gilbreaths have paid no revenues attributable to production from
the Wrlght #1 Well to Plaintiffs.

20.  The Subject Lease has expired by its terms for non-production. There was no
production of oil or gas during the Gilbreaths” operation of the Wright #1 Well for the periods of
May 1990 ~ Febiuary 1991, April 1991 - February 1996 and June 1999 ~ Februnry 2004. The
Subject Lease contains no shut-in clauge allowing it to be perpetvated by being shut-in. No
delay rental or shut-in xoyally was paid to Plainliffs. Under the express terms of the Subject
Lease, if produgtion ceases for any cause, the Subject Lease terminates if operations for drilling a
well are not resumed within 60 days aftcr cessation. No such operations occursed on the Wright
#1 Well so a3 to prevent aulomatic termination of the Subject Lease. Accordingly, the Subject

[nterests have been unleased since at least July ol 1990,

P

12/15
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21.  Maralex Resources, [nc. (“Maralex”) as operator purporled to pool the Sub_ieci
linerests in a pooling proceeding before the OCD in 1994, Pooling is a voluntary or compulsory
joining of ol and gas interests for common development within a state-established spacing or
proration unit. Pooling of separate inicrests within a spacing unit, whether by agreement or
compulsory pooling, is required by New Mexico law in oidet to protect the correlative rights of
all owners within gaid unit and to prevent waste 1lwough the drilling of unnecessary wells. All
owners of interests to be pooled must be rotjced in such proceeding. At that time, the Gilbreaths
had no valid Jeaschold interesl in the Subject Interests. Howevet, only the Gilbreaths, and not
Plaintiffs, were noticed in said proceeding as concems the Subject [nterests.

22, Dursnant to said pooling proceeding, the Flora Visa #19-2 Well, AP} 30-045-
29139, was drilled on Jands dedicated to the spacing unit for said well, including the Subject
Interests, and was completed in lhe Fruitland Coal Formation. Energen Resources Corporation
(“Eniergen™) subsequently took over operationg of the Flora Vista #19-2 Well in 2004, and diilled
the Flora Vista #19-3 Well, APl 30-045-32574, in 2004, within the same pooled unit, under the
putpotted authority of the 1994 OCD pooling ovder. The Flora Vista #19-3 Well was also
completed in the Fruitland Coal Forimation,

23.  Energen entered into an Operating Agreement dated August 1, 2004 regatding the
Flora Vista #19-2 Well with working interest owners James M. Marlin, Maralex, Robert L.
Bayless, San Juan Basin Operating, Top Operating Company, and the Gilbreaths, in which they
agreed to jointly develop and operate lands including the Subject Intercsts.

24.  Energen entered into an Operating Agreement dated November 21, 2004

regarding the Flora Vista #19-3 Well with working interest awners James M. Martin, Maralex,

o
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Roberi L. Bayless, San Juan Basin Operaiing, Top Operating Company and the Gilbreaths, in
which they agreed to jointly develop and operate lands including the Subject Interests.

25.  The Flora Vista #19-2 and #19-3 Wells which were purportedly pooled by
Maralex arc now being operated as if pooled by Energen. But the Subject [nierests were never
properly pooled. Defendants are co-tenants of Plaintiffs regarding the Subject [nterests.

26.  In Avpust 2005, the Gilbreaths opted to take their gas i kind, and purported to be
responsible for paying the royalty burdens aitributable to their interests. However. (he Gilbreaths
did not do so. Plaintiffs bave never received payment of revenues from the Gilbreaths
atiributable to the Flora Visia #19-2 and #19-3 Wells.

27, Plaintiffs have been denied production revenues 10 which they are entjtled by the
Gilbreaths with respect to the Wright #1 Well. Plaintiffs have been denied production revenues
lo which they ate entitled by Defendanls with respect to the Flora Vista #19-2 and #19-3 Wells.

28, Using reasonable difipence under the circwmstances of this case, Plaintiffs coold
not have discovered facts as to the failure to pay revenues wrongfully withheld from them prior
to the expiration of any operative limifations period.

COUNT ONE
DECLARATORY RELIEF

29, Plainiffs incorporate by reference the foregoing allegations.

30.  Plaintiffs assert a cause of action to have the Courl ‘declare that the Subject

Interests have been unlzased since at least July of 1990, as the Subject Lease was fotfeited for '

non-production at that time, and that the Subject Inlerests are wnpooled, 03 they weie not

properly made the subject of a pooling order or pooling agreement.
31, Under NMSA 1978, §70-1-3, it is (he duly of the [essee, within 30 days from the

date of the forfeiture of an oil, gas or niineral leage. 1o release such lease of record in the county

P,
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where the leased land is situated, without cost to the owner thereof. Under NMSA 1978, §70-1-
4, the failure of the lessee to so release the lease following forfeitwe entitles the owner of the
leased premiscs fo sue to gbtain such release, upon whieh it may recover damages in the amount
of $100 plus any additional damages that the, evidence warrants, logether with costs and
reasonable attomey’s fees for preparing and prosecuting the suit. Plaintiffs have made demand
upon the Gilbreaths Lo velease the Subject Lease, which the Gilbreaths have neglected or refused
to cxecute, Accordingly, Plaintiffs sue 1o have the Con declare the forfeiture of the Subject
Lease, and to recover all damages which they may show in this case, plus costs and reasonable
attorney's fees,

32, Under NMSA 1978, §70-2-18(B), a mineral interest must either be included in 8
voluntary pooling agreement or pooled by OCD ordet by proper notice 10 the mineval interest
owner, Plaintiffs were owners of the unleased Subject Inleresta at the time of the 1994 pooling
procceding, bul were noi noticed therein, and were thereby denied dus process. Plainlifls seek a
declaration that the S‘ubj ect Interests were not and are not effectively pooled,

1. This cause of action is additionally brought under the authority of the
New Mexico Declatatory Judgment Act, NMSA 1978, §44-6-1, ef seq., for which Plaintiffs se¢k
recovery of their costs as authorized by §44-6-11 of said Act.

COUNT TWO
UIET TITLE

34, Plalntiffs incotporale by reference the forepoing allegations.

35, Plaintiffs are credibly informed and believe that Defendants make some claim

adverse (o the estate of Plaintiffs in and (o the Subject [nterests, and pray for the establishment of

Plaintiffs" estate agoinst such adverse claims, and that Defendants be burred and forever cstopped

from having or claiming any lien upon or any right or (itle to the Subject Interests adverse to

P.
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Plaintitfs, and that Plaintiffs’ title thereto be forever quieted and set al rest, Plaintifls are entitled
10 a decree guieting title to the Subject Inlerests in Plainliffs in preference to and against all
person or manner of persons whaisoever, In accordance with NMSA 1978, §42-6-1, ¢f seq..
Plaintifts request that tifle to the Subject Inlerests be established in Plaintiffs against the adverse
claims of Defendants and that the title of Plainliffs in the Subject Interests be forever quieted and

sel at rest,

COUNT THREE
ACCOUNTING

36.  Plaintitfs incorporate by reference the foregoing allegations.

37.  Plaintilfs assert o cause of action for an accounting apainst Defendants. Plaintiffs
are entitled to a full and complete accounting as Lo all sevenues generated and costs and expeses
incurred with regard to the exploration, drilling and production of oil, gas and mincrals regarding
the Wright #1 Well as {o the Gilbreaths, and regarding the Flora Vista #19-2 and #19-3 Wells a5
to all Defendants, from the time such operations were commenced thercon through the preseat.
Plaintiffs seek payment of all such revenues to which they are entitled as parl of such accounting.

COUNT FOUR

BREACH OF NMSA 1978, §70-2-18(B)

38, Plainiiffs Incorporate by rsfexcnce the foregoing allegations,

39.  Plaintiffs assert a cause of action against Defendants under NMSA 1978, §70-2-
18(B) of the New Mexico Oil and Gas Act, NMSA 1978, §70-2-1, ef seq. As set fovth therein,
any operator failing to obtain voluntary pooling agreements or failing (o apply for an order of the
OCD pooling the lands dedicated to the spacing ar proration unit as required shall nevertheless
be liable to account to end pay mineral owners either the amount to which each interest would be

entitled if pooling had occurred or the amount to which gach interesi is entitled in the absence of

No. 3020 P,
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pooling, whichever is greater, Defendants failed to properly pool the Subject Interests. The
Subject Lease had terminated for non-production prior o the pooling proceeding regarding the
Flora Vista #19-2 Well and Plaintiffs were not noticed therein. Defendants are therefore liable
under §70-2-18(B) (o pay Plaintilfs the greater of the fevenues to which they are entitled,
Plaintiffs are authorized to bring an aclion for this breach of said Act tnder §70-2-29 of the Act.

COUNT FIVE
TRESPASS

40.  Plaintifls incorporate by reterence the foregoing allegations.

41, Plaintifts assert a cause of aclion for respass against the Gilbrealhs. Since the
Sobject Lense expired, the Gilbreaths entered the lands to which the Subject Interests pevtain
without authority and wrengfully removed oil and gas therefrom without the permission of
Plaintiffs in contravention of Plaintiffs’ rights as mineral interesf owners.

42, Plantiffs are entitled to recover their actual damages as a resull of the Gilbreaths’
trespass, including the value of the otl and gas wrongfidly removed from the lands to which
Plaintiffs’ mineral interest periains. In the event (hat the Gilbreaths are found 10 be good faith
trespassers, then Plaintiffs are entilled fo the value of the oil and gas less the reasonable cost of
bringing the oil and gas to the swface. In the ovent the Gilbreaths are found to be bad faith
trespassers, then Plaintiffs are entitled to the value of the oil and gas in place withoul deduction
for the costs of bringing the oil and gas to the surface.

43, The Gilbrealths‘ aclions werc done intentionally, willfully and maliciously, and in
reckless and wanton disregard of Plain(iffs' rights, justifying an award of punitive damages,

COUNT SIX
CONVERSION

44, Plaintiffs incorporate by reference the foregoing allegations.

P.
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45, Plaintiffs assett a cause of aclion for conversion against the Gilbreaths. Plaintiffs
have ownership rights in oil, gas and minerals produced from those lands aftribulable 10 the
Subject Interests. Through the Gilbreaths’ aclions in producing oil and'gas fiom the Wright #1
Well, purporting to take in kind oil and gas produced from the Flora Vista #19-2 and #19-3
Wells, and failing fo account to Plaintiffs for their shave of the oil and gas produced thérefrom,
the Gilbreaths have wrongfully exérCIScd dominion and control over such severed oil and gas
and/or their proceeds to the exclusion of or in defiance of Plaintiffs’ rights in same.

46.  Plaintiffs have been damaged as a result of Defendants’ conversion in an amount
equal to the markst value of the oil !ind gas converted by the Gilbreaths at the lime of (he
conversion plus interest. Because lhe oil and gas converted by the Gilbrealhs was a commodily
of fluctuating value, the market value of said oil and gas should be the highest vatue between the
date of conversion and the time of trial. [iv the event that the Gilbreaths are found (o have
converted Plaintiffs” oil and gas in good faith, Plaintiffs are entitled 1o recover the value of the
oil and gas as enhanced by the Gilbreaths, less the reasonable costs of bringing aboul the
increase in value. In the event the Gilbreaths are found 1o have converted Plaintiffs’ oil and gas
willfully or in bad faith, then Plaintifls are entitled to recover the full valug of the oil and gas as
enhanced by the Gilbreaths without deduction for any costs jn bring aboul the increase in the
value of the oil and gas.

47.  The Gilbreaths’ aclions were done intentionally, willfully and maliciously, and in
reckless and wanton disregard of Plaintiffs’ rights, justifying an award of punlilve damages,

COUNT SEVEN
BREACH OF FIDUCIARY DUTY

48.  Plaintiffs incorporate by reference the foregoing allegations,

10
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49.  Plaintiffs assert a cause of action lfor breach of fiduciary duty against the
(rilbreaths, The Gilbreaths owed a fiduciary duty to Plaintiffs which the Gilbteaths breached
through the aforesaid conduct. Plaintiffs seek to impose 1 constructive trust as a result of the
Gilbreaths™ breach of their fiduciary duty, and to recover afl damages to which they are entitled
as a vesult of same.

50.  The Gilbreaths” actions were done intentionally, willlully and maliciously, and in
reckless and wanton disregard of Plaintiffs’ rights, justifying an award of punitive dunages,

COUNT EIGHT
UNJUST ENRICHMENT

51, Plaintiffs incorporale by refercnce the foregoing allegations.

52.  DPlaintiffs assert a cause of action for unjust enriclunent against the Gilbreaths.
The Gilbreaths have failed to limely pay revenues owed to Plaintiffs, and thereby unjustly
entiched themselves in the amount of revenues received by them that are owed but were not paid
lo Plaintiffs.

53, The Gilbreaths’ actions were done intentionally, willfully and maliciously, and in
reckless and wanton disregard of PlaintilTs” rights, justifying an award of punitive damages,

COUNT NINE
" OIL AND GAS PROCELDS FAYMINT ACT

54.  Plaintif(s incoporate by reference the foregoing allegations.

55.  Plaintifl3 assert a canse of action under the New Mexico Oil and Gias Proceeds
Payment Act, NMSA 1978, §70-10-1, ef seq., against the Gilbreaths, Troeeeds from the
produetion of the oil and gas produced from the Wright #1 Well, and the Flow Vista #19-2 and
19-3 Wells. constitute praceeds derived from the sale of production from a well producing oil,

gas or related hydrocarbons in New Mexico, and therefore payment of such proceeds are

11
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governed by said Act. The Gilbreaths have not paid Plaintiffs the proceeds due them arising
from the production of oil and gas within the time required by §70-10-3 of the Act. Plaintiffs are
entitled to payment of said proceeds plus intgrest on said procecds at the rate of 18% per anium
in accordance with §70-10-5 of the Act.

56.  Plaintiffs additionally seek l'ecovel:y of their court costs and reasonable atiorney’s

fees as authorized by §70-10-6 of the Act.

COUNT TEN
\EGLIGENCE

57, Plaintiffs incorporatclby reference the foregoing allegations.

58.  Plainfiffg nssert a cause of action for nepligence against Defendants. Defendants
owe a duty of reasonable care 1o mineral interest owners such as Plaintiffs to delermine ihe status
of their rights in the course of Lheir joint operations. Defendants failed to exercise reasonable
care by failing to acknowledge and eredit Plaintiffs’ ownership of fhe Subject Interests, failing to
determine that the Subject Legse had expired, failing to properly pool lhe Subject Interests, and
failing to account to Plaintiffs for revenues to which they are entitled, which proximately caused
actual damages to Plaintiffs, for which they seek recovery,

59.  As among the Defendenis, the Gilbreaths’ aclions weve done inlentionally,
willfully and maliciously, and in reckless und wanlon disregard of Plaintiffy’ rights, justifying an
award of punitive damages.

WHEREFORE, PREMISES CONSIDERED, Plainfiffs Frank A, King and Paula S,
Elmore t’Ik:"a Paula 8, King pray that Defendanis be cited to angwer and appear herein, thal
Plaintiffs recover judgment against Defendants for declaratory relief as requested herein, actual

damages, punilive damages, attomey’s fees, costs, pre-judgment and post-judgment interest at

12
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the maximum rate allowed by law, and that Plaintiffs have ull other and furlher reliel 10 which

they are entitled.

RESPECTFULLY SUBMITTED,

By:
Stephién D, Ingram _—
P. 0.Box 1216

Albuquerque, NM 87103

(505) 243-5400

ATTORNEYS FOR PLAINTIFES
FRANK A, KING and PAULA §, ELMORE
f/k/a PAULA S, KING
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VERIFICATION
STATE OF TEXAS )
)
COUNTY OF DALLAS )

FRANK A. KING, being first duly swomn, upon hig oath deposes and states that he has
read the above and foregoing Complaint for Declaratory Relief, Accounting, Quiet Title and
Other Relief and from personal knowledge knows the matters therein containied to be true and
correct, or else on information and belief believes them to be true.

Yo L }4

FRANK A, KING
Subscribed and sworn to before me this 0? ’?O day of ,\ZEJ , 2013 by Frank A.

King.

\j K Ctombe

Notary Publie

My Coinmission Expires:

1022 015

- *‘B'““ I Crombles
% My Comil32kn Expirad
7@ nivaaiy

4
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VERIFICATION
STATR OF TEXAS )
COUNTY OF WICHITA FALLS 3
PAULA 8. ELMORE f/k/a PAULA §. KING being first duly sworn, upon her oath
deposes and states tﬁat she has read the above and foregoing Complaliil for Declaratory Relief,
Accounting, Quict Title aud Other Relief and from personal knowledge knows the matters

therein contained fo be true and correct, or clse on information and belief believes them to be

true,

%ﬁlﬁff/t ) /ﬂﬁ“ﬁ»é/’

PAULA S. ELMORRE f/k/a
PAULA 8. KING

Subscribed and swort to before mie this ,1&) day of gf 75&“ 2013 by Paula 8.

Elmore fk/a Paula 8, King.

Notary Publl

My Commission Expires:
Ll ] e, PEGGYCARR b
77 4 7 Ao\ NOTARY PUBLIC &

§ GYATE OFTEXAS P

My\)ommm(l&d& 2015 b

15
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