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COG'S STATEMENTOFTHE CASE 

Background and the ReliefScmght under the Filed,Applications 

COG is the operator ofrecord for the following horizontal wells located in Township 26 

· South; Range 28 East, NMPM, in Eddy County, New Mexico: 

• The SROState 16H(API No. 30-015-38071) dedicated to the W/2 W/2 ofSe.ction 20 .. 
drilled by COG on: March 4, 2011 ("the 16H well''); · 

• SRO State Com Well No. 043H (APINo. 30-015-41141) dedicatedto theW/2.W/2 
of Sections 17 and 20 drilled by COG on August 8, 2014 ("the 43H Well"); and 

. .· .. ·~ 

• SRO State Com Well No. 044H (API No. 30~015-:41142) dedicated to the.E/2 W/2 of.· 
Sections 17 and 20 ("the 44H Well") drilled by COG on October 10, 2014. 

·,s~'e COG Exs. 7-9. The surface hole locations for the 43Hand 44Hwells are located on.the W/2 

o(~ection 1 7, a state lease (V-7470) in which Yates Petroleum Corporation is the lessee of 
. ~.'"; .. ,· 

record. The 16Hwell and the bottom hole locations for the 43H and the44H wells are located in 

tlie, W/2 of Section 20, a state lease (V-7450) in which Nearburg Exploration Conlpanyis;:the 

lessee of record. At the time the 16H well was drilled and the 43H and 44H wells were· . 

, pen11itted; the lands in Sections 17 and 20 were part of a voluntary unit established tinder that · 

Uriit, Agreement for the Development and Operation of the SRO State Exploratory Unit dated 

· M~f8th, 2009. See COG Ex. 5. The SRO Unit terminated effective March 1, 2014, butthe.:u.nit 
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.. , Oper,ating Agreementremains in effect for the. contract. area, which includes the W /2 of Sections 

.. • i/and20. See COG Ex. 4 at p. 16, Article XHI; pp. 22 and 29: 

On November 24, 2015, Nearburg Exploration Co111pany, SR02 LLC and .SR03 LLC ·· 
. . . . 

( collectively ''NEX"} filed a Complaint in Santa Fe County State District Court requesting, 

. among, other relief, that the Court declare NEX is "not subject to the Operating Agreemerit'' that . - . . . . . . . . . . . . . - - . - . 

. . . · .- . . . . . . . . . . . . . . .·.. . _·. . ...... · . . 

. lists the W/2 of Section 20 as part of the contract area and to declare that no other volrthiary 

.. · .. · · y ~gteement authorizes COG. to operate on the acreage in. the W /2 of Section 20. See COGiExliibit ~- . ·. 
. . - . - . . . . . . . - . 

·. ' 6: 1 .>At the same time, NEX filed its Application with the Division under Case No.'. 15~4)\ .. 

. seek~rig,thefollowing.relief: .·. 

. A. To declare COG."did.not have the right to drill" the 43H and44H weUs{Applicatfori ., .·· 
at paragraph A); 

! • • . .· . . -, 

.· B. · To>determineCOG violatedDivision rules-when.itfiled the C-101sandC-l02sfor.· 
the 43H and 44H wells (Application at paragraph B); . . .. 

. . . . 

c .. To declare that "COG is required to account and pay to NEX the ar~ount to. \\'hlph, iWs .. 
entitlefiir the absence of pooling· and that COG is prohibited from recovering welLcosts .· 
or~~penses from the time of first production" for the 43H and 44H wells (Application at . 
paragta.ph · C); · · · · · 

. . . - - .... · . . . . -· .· .-·- .. 
. . . .. . . 

, D, To cancel the drilling permit fot the SRO State Com 069H well (Application at· .. ··. 
p~nigtaph D); and · · · · · · · 

.· . . . - . : .·. 

E. To, provide. ''appropriate. relief' _regarding. the 16H well that "may include design.~tin·g ·· 
.. Nearburg Producing Company as operator of the well" (Applicationad,afagraph:E); .. · -

-- . -~. _., ~~ -
1 .The Agr~etjlents repudiated by NEX include: (a) the Operating Agreement that lists thew /2 of Secti,o.~ -~9 as .p~rt . 

. · ... of,the·.contract-ilrtia and unde·r which the 16H, the 43H and the 44H wells have been drilled(see COQ·Ex/4:a(pgs . 
. . . . . 22_anl29);· (b)>the!'Ratification And Joinder Of Unit Agreement And Unit Operating·Agreerrient'?. executed by'.· 

N~arburg as'·a wcirking interest owner in June of 2009 and approved by the State Land Office:in)uly\>f 2009'.(i~e 
. . C09: EX. 2h ( c)'the agreement to extend a Term Assignment providing Nearburgwith an overriding royajty\nterest; 

i-a:ther. thana' worki11g.-interest; in the contract area after termination of the SRO Unit (see COG Exs: I, 10, 19A), an.d· .· 
( d) ;the .Cotrifnunitjz~tion Agreements signed by NEX on May 20, 2015; stating in bolded type th'at,CQG .is: die .. · .. ·· ·· 
operatofoftbe sp'acing ·and proration units dedicated to the43H and44H wells with an effective· date pnorct~ the , ·· 

·. driiiing·ofthesewells (see COGExs: 18, 18A, 26, 27). . ... 
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.. : .. With .tlie. exception of the. relief sought mider paragraphs B and D. above, these requests· Inirror .·· 

... th~ relief sought under the Complaint NEX contemporaneously filed in the First Judicial District·· 
. . . . . . . . . . . . . - . . . . . - . . . 

. . : 2 .. 
Court ... 

In response to NEX'srepudiation of any agreement authorizing COG to Qperate bn"tlie, 

.· .· .: . . W/2 ofSection 20; C:OG filed applications to pool NEX:'s interests in the spacing arid proratiorl 

. · .. µn.its: dedicated to the 43H and 44H wells. CaseNo.1548rcontains the pooliµg application for 

: .. · / theacreagededicatedto the 43lI:\VeH, while Case No. l5482contains the pooling applic~tio11for ·. · 

. acreagededtcatedtothe 44HwelL .· 

: :The·, Dismissals and '.ResoliitionlJ rider Division Order R-14187 . 
. -··-·---_._;,:,_ .-

.· .. · · Atthe.I\,fay4, 2016, hearing, ~F:X informed the Division that it no longer sought -rerpo~al •. 

oJcbnas operator of the 16H well producingfroni the Ne~rburg's lease and suggested ho other 
. . :; . - . . . . . ~ . - - . . . . - . . 

. . - . . . . . . . ' . - . . . . - . - . - . . . ' . 

. . - .- ·· .· ~·~pp~bpriate relief;" accordingly the relief sought under Paragraph E ofNEX's Application has. 
. - - ' . . . . . . . - - - . . . ~ ' ·.· . 

, . bee~'-disni1s'sed. SeeQrder R-14187 at p. 9, ,r,r (49f(51). With respect to the "accouriting''' 
. . -. . . . . . . .- _,· 

· .. ~ougqt under Paragraph C. of NEX' s Application, the. Division. properly determined if la~ked 
·:·.' - ·. -. . . . . . ,· : . ; 
. : - ~ i r· . . -

' .. iaut~ority to order an accminting exceptpursuant to. the exercise of its compulsory pooling power. ' 
. '. ', .··. ·. . ... - . . . . . . - •. . 

\se~· R-14187 at1i 8, ,r,r(40)~(41). With respect to the remaining requests for reliefund~r NEX's 

. : .••. ·-Application, the -Div-ision correctiy. concluded that Commission precedent limited jurisdiction to ... 

. / whether COG "( a) [had] agood faith belief that it had permission to drill the prqposed w~ll; (b)_ 

· .· .·· fro1ira·:person whom the operator in good faith believes owns a val1d subsisting working interest 

: .. · 
2 See Co~piaint-tiied in Nearburg Exploration Company, L.L.C, SR02 LLC, and SR03 LLCiv. COG· Operating.· 

.. · · LLC, ·cv~w_l.5-0254 at.page 11 (Count I, trespass alleging no rightto drill); page 13, at 165 (C<>t1!1FTwo, seekihg . 
. . . I.. . . . . . ,· . . . . . . . . . . . • .. -· . 

ai:r,ac.counting without credit for any costs of development or production); page 14 (Count Four/seeking)m 
'a:c:~~~ntirig)/page 14 at 1 77 (seeking a declaration COG ''was no longer entitled to drill the\Velis" arid th~t)~EX· is 
~-'riot ~~bject to the Qperating Agreement" governing the subject area). . - -
. ,, . - ·" . . . . . . . . . . . . . . . . 
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in the drillsite." See Order R-1418?°at p. 5, 1(25), citing OrderR-'11700-B at pg. 5, 127and ~?8 
· (Tmbr/Sharp cases). 

--. The Division then reviewed the facts presented aUhe May 2016 hearing and found the 

· following: __ - ___ -_ -_ _ -_ _ _ _-- · / · _ _ - _ _ · __ ---_ _ :, 

(27) - - The evidence indicates that COG did have the requisite good faith beliefJhafit, _ _- __ 
was the duly authorized operator of the W/2 of Section 20 on :the· dates when• it -- _-

- commenced drillingthe43H-Well.and the 44H Well. -·COG could~ in g"ood.fai~h:\have,:· - -
believed,.and apparerttiy did believe, that the SLO-:prescribed form o(Ratif1c:atiq11'q.f the . 
UnitAgreement, executed by Nearburg [COG Exhibit3], was effective to ratifythe:Bnlt, 
OperatingAgreement. - · - · · -

. . . 

· -_.-_ (28). COG could also have apparentiy believ~d;·'b,a~e_d on email corresp9ndenc~,, __ -.• . 
-that Nearburg, who owned the underlying tfrle; had-iuthorized it to/'mov[e] fohv#q qn.0

1 

the. assumption that it was- intended· t9_k~ept~e [Term] assignme_hteffecti\ie"JCOG\ __ 
· Exhibit 10; at page2]. In view_dfthe_continued exchange of emails evidJnc;,irig-irit¢riti9Ii: __ 

on the_part of both parties to "renew the term assignment, and .the absence.·9('oth~r-_--_ -
- ~vicien~eofbad faith,_theDivisioncondud_es t4arcoG believed, in good fa~tfo!h~tlr~~~f ·---
. permission to develop this property assuming Nearbutg would remain a royalty owner 
only. · · · · · 

: • i ~ ; • - • :. • •• • 

. __ OrciefR-14187.at p. 6. As a result ofthese-firtdings,-the Division found no violationof biyis10n _ -

· -rules when COG drilled the43H and 44H wells, nor when COG permittedthe 69H;welL Id. at •· . -
,. ··'· - . . . .· . . . . _- -: . . ,,: . 

1(3 3}anf ,i( 4 7); 3 

- _-_ The Division also denied COG' s pooling applications for the -spacing ~nd proration units _.• -- - -
. . - . - . . - - . . .. 

- - - dedicated to the 43Hand 44H wells on the grounds thatit "does not have jurisdiction to construe --
, -.. - . . . . . . . . . . . 

- - --- contact;·ordetermine their validity.'~ OrderR-J4187atp~ iO; 1(59). While the_Division certainl~ _ .-­

lac~~jmthorityto determine the parties' rights under contacts; that lack of authority is not a __ .·. 
. . . ... · . _.. _· . . . . - ... · _.. 

_ P~?per basis for denying pooling. Indeed, the Division routinely pools acreage subjec!, to -- _-

contr~ct or title disputes with the norma1 caveatthat ''[t]he operator orthe wen and theunit~ha11- -
. . . ·. ~ . . . . . . . - ' '· .· ·, 

notify the -bi vision in writing of the subsequent voluntary agreement of parties subject to the -
·. .;: ~ . . . . , 

co111pu,lsory pooling provisions of this order." __ -See, e.g., Order R-14145 -at p. 5, 1( 17); In -this 

-
3COCip~nnitted the 69H well (API No. 30,0i 5-43093) on May 5, 2015, This well h~snot been drilled. 
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· case, there is no debate that COG has authority to operate on the W/2 of Section 17 wh~re-,the 

surf~ce holes for the 43H and 44H wells are located.4 Further, NEX has never objected to 

COG's operation of the 16H well located on the W/2 of Section 20 and further noted at the. 
. . 

Divisicmhearihg it was not seeking to remove COG as the operator ofthatwell completed'in the · 

same pool as the 43H and 44H wells: _If was not until July of 2015, almost a year after the 43H_ 

and_ 44H wells were drilled, that NEX first infomied COG that it repudiated the Operating 
. ~ _,. t'. '' '.~ ~-

. 'A_greerent and no longer desired to extend the Term Assignment providing NEX )Vith a~ 

_, oy~pid~ng royalty interest in the contract area. See COG Exs. 24 and 30. Now that ;NEX h;·s _ -

·- ·_ foinialized its position by filing. its Complaint in district court and its Application witfrtpe 
' ' ',· . - - ~ .. - . 

bjyision -:-- over two years after these wells were permitted .,- a pooling order must issue thJt, . 

- 9()nfoqns with:the Communitization Agreements signed by NEX and approved by the ~,tate .Carie{ 
' . .: .. ' . ., . -~-

Office. S~e ·coo Exs. 26 and 27. Indeed, Sections 70.,2:.I 7(C) and 70-2.;l8(A) of the Oila:rid, 
•. . ' . ' .. . ·~··. - . ' . . 

-, Qas -Act, when read together, require an operator to obtain pooling orders oh ''just and.· 
-,--·-_ .:1 ·,.,,' ., .... 

- . : 

reasori~ble" •.• terms that are "effective from first -production" for -spacing and proration 11ftitt ·. -
·, ·. :• . 

:-~de:di~ated to wells that have been "drilled" once an owner takesthe position it is-no lortger 
. . 

' \tifoett to a voluntary agreement combing the acreage. That pooling order then remains :in 

. }ffect,lmtil. a voluntary agreement is reached or confirmed. 

COG'S PROPOSED EVIDENCE. 

WITNESS ESTIMATED TIME EXHIBITS 
; N afue:and Expertise 

RyanOwen 30.minutes Approximately 8° 
. Petroleum Landman 
·:· .-·, 

A Vates}i:trol~~m,. wliich holds the state lease covering the W /2 of Section I 7, has not repudiate4 _th_e Qpet~ting 
,Agreement· which itahd the other Yates Entities subscribed to using the same Rattfication form as -that e~eciited by _ 

- Ne'arhurg in:2009. See COG Ex. 4 at p. I 9; Ex. 2 at p;4. - .-.. 
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. PROCEDURAL MATTERS 

-: . . ',. ... . . .·. . .· . - .· - . 

__ --::agre~ upon a Statement of Undisputed Facts to shorten the hearing time necessary to pres~nt --

-- ._- Pursuant to the instructions from the Commission, the ,parties have engaged in effort~- to· 

· • --_- .- ," -these consolidated matters on de novo appeal. The efforts fo date are contained on Attachmen~ A 
. . . . . . - . . . . . 

. . . : : herd(),' which identifies the accepted facts. in nomml type- and. redlines the remaining are~s of:.- . 
·. :,.·-·., . '. - - - . . - - . . . . . . . . ·. ·- .. 

. :.dis~~eementas to certain proposed facts. cod \Villdem~nstrate atthe hearing that th,~ redlined -_ •. _- _-. _- .. 
. . . - 1 ._·. ,. . . . . . .; . . - . 

- - _- . _- -prppbsed facts are likewise fully supported hythe Exhibits fileci with the Commission. 
- -·- -,,.. - . ·. . . - - - - . . . .. - - _. . 

Respectfully submitted, 

:··HOLLA~D&HARTLLP _-

_- MiclfadH; ,Feldewert : -­
-Jordari.L._Kessler 

- Post Offic~l~,ox 2208 _ 
Santa Fe, New Mexico 87504:..2208 

. (505) 988.;4421 · 
(505)983~6()43 Facsimile 
. mfolde'vVert@hollaridhart.com ·­
jlkessler@hollandhari.com. 

- . . . . . . 

ATTORNEYFORCOG OPERA TING LLC .. 
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I _· _· .. 

I .·. 

. :. . . _· . . . . . 

STATEMENT OF UNDISPUTED FACTS FOR COMMISSION PROCEEDING· 
. . 

. . . · 1. COG is the operator of record for the following horizontal wells in Township 26 
· South; Range 28 East, NMPM, in Eddy County, New Mexico: 

• . The SRO State 16H (APlNo. 30-015-38071) dedicated to the W/2 WJ2 of 
Section 20 drilled by COG on March 4, 2011 ("the 16H well"); .· · · 

. . . . 

• . SRO State Com WeUNo. 043H(APLNo.J0~015-4114l}dedicated ~qethe W/2 
-W/2 of Sections 17 and-·20 drilled by COG on Augusts,· 2014 ·c~'the 43H 
Well"); and 

•. SROStateComWeHNo.044H (APINo~ 30-015-41142) dedicatedtotheE/2 . 
. _ W/2 of Sectionsl7 and 20 ("the 44H Well") drilled by COG on October 10; .· . 

2014. 
. . . . . . . . . . . 

· · ·. 2. . The surface hole locations fot the 43H and 44H wells are located on the.W/2 of· 
· Section 17, a state lease (V-74 70) in which Yates ;Petroleum Corporation is the lessee ofrecot& 

. . . .. 

. . . . - . . . . 

, 3. The 16H well and the bottom hcile locations for the 43H and the 44Hw.eUs ~re 
. loc~ted in the W/2. of Section20,. a state lease (V-7 450) in which Nearburg Exploratior1 Company 

. .·.·' (''Ne~rbtirg") IS the lessee of record. . . . 

·· 4. When the 16H wells was drilled, but before the 43H and 44H wells were drilled, · 
. . . . · .. · :1M··.\ancls,)n Sections 17 and 20 were part of a voluntary unit established under that Unit · · ... _.· 

. ·_•· .·· /\greimerttfor the Development and Operation of the SRO State Exploratory Unit dated May 8th, 
· 2009~ COG Ex. 5. 

5. The SRO State ExploratoryUnitbecame effective on June 29, 2009. COG Ex. 5. 

6. · · COG is the successor operator to Marbob Energy Corporation ("~arbob")" the 
.. , naIJled operator under an Operating Agreement for the SRO State Exploratory Unit datti'd May'.8,·, · 

2009. . . . 

. . 

. . . }; On June 26, 2009, at the request of Marbob, Nearburg executecl a .form 
· pr9mlilga,ted bythe State Land· Office entitled "Ratification And Joinder Of Unit Agreell}erit 'Arid 

... UriitbperatingAgreement" (hereinafter the ''Ratification") NEX Ex. 10. . 

• _ ii . ; ·.: 8: · .· •.• _Atthe time Neareurg ex.eeuted the Ratifieatioft it hele all of the v,orkiag ia_ter~st iB · 
· · -tlie·J}/}~f Of:Se·eti·0,{20.- Cod Ex·s~ 1-afld-2. - - . . .. ,. . 

. . 

. · · _ ... ·-• 9. . Oa July 13, 2QQ9, Marboe submitted to the State Laad Offiee ~atifiet);ti9ns . · ·· 
.'. , • 0](:~~~feg:by.N"eex~~ aad Chesapeake Ex.pl oration along with a ''revised 'Exhiait 8' ie 'the Unit 

.· · .A,gi:¢~meat.'' 'COG Ex. 2 at p; 2. . .. 

ATTACHMENT 
A 

-.~.----.--.,--.. -. -.,. -_·.,·:. .... -· 



... · .· . . . . . .· 

... ,. -1-0-:&._Mereoe's On July 13,2009, Marb6b submitted a letter to the State Land Office 
thatfeptesented the following: · · · · · · · 

.. _· .· . . . . . 

. . . ~'Chesapeake and Nearburg have both subscribed to the Unit Operating 
... · Agreement andwillpay their proportionate share of the expenses . 

. assodatedwith drilling. the SRO State Unit #1 H welL" 
. . . 

. ·· COG Ex; 2 at p. 2 . 
. . . - . . . .· . . . . ... · . . 

. I · .·· +h9. • By letter dated}uly 22; 2009, th~ Stat~ Land Office recognizeq that itreceived the 
''subsequent joinder ratifications from Chesapeake Exploration LP and Nearburg Exploraticm 
Company comrn.itting their interests to the ·SRO State. Exploratory Unit Agreement.'; The· 
Coqiiiliss1oner further state.cl "In accordai;ice. whh .Artide 22 of. the unir agreeweht, the ' . 

. Coinmissioner of Public Lands ·approves the. subsequent joirider ratifications of Che'.~~pe,ake 
Exploration LP and Nearburg. Exploration .Compariy to the SRO State Exploratory l.Jnit 
Agreement Tracts Nos. 23, 25 and26 will be cotjuniuedto.this unit agreement effective August·. 

'l,2009." COG Ex.2. Nearburg \Vas notcopiedon theJuly22; 2009 letter. . .. 
' · .. ~ . . . . . . . . . . . . . ' . '" 

.· : :1-2-:10. Article·22 ofthe SRO State Unit Agreement states: .... : . : ... · ... · : . . 

'SUBSEQUENT JO IND ER.: Any oil• or gas interestin lands within.the unit ... ':.riia{ . 
be committed hereto by the owner or·owners ofsuch rights ..... and if such o_'\yner,is>. 

. · also a working interest owner, by·subscribing to the operating agreement pro.YicHn'g . 
. . . • · for the alfocaticm of costs ofe~ploration, development and operation. . ,: : . . . . 

. . COG Ex.Sat ,i 22. 

. .. · .. ·. 13. · Yates PefFOleWB Corpomtioa,Yate_sDrilliag Cofflf)any, Myeo h)ges!tjes,; iae._aHd··· 
· :Ab(> Petrolelim Corpoi=etioa ("Yetes··Eatities") eommitted ilieirwofkiag iaterest' ~a the .Vl/2 of,, .. · 

SeetioR fo:to the OperetiRg Agreemeat~eyexee~tlOR ofthe Same Ratifieetio~ furm:asthaf . 
. ex~~t:ited ey Nearl,HFg. COG Exhibit 4. (OperatiRgc .t\greemeat) et fl. 19. . .. 

. . . . . - . . . . . . - . . . . . . 

· I . . ~~On August 24, 2009, Ne~rburg executed a • ''Term Assignment" conveyjng its ·· · 
working interest in the W /2 of Section 20 to Marbob. and retaining for N earburg an -overriding 
royalty interest effective July 1, 2009. See COG Ex; l. . . . . . . 

I .· • ~12. The NeereHFgMerhoe Tenn Assignment provides that it continues in force so long 
. . . - as the SRO Unitremained in effect.See COG Ex .. L · . . 

..•...•.•. ~13. InOctober 2010, COG succeeded Marbob as the Operator tinder the Operating 
· .·· . Agreement. . . . . . . . . 

. - . . . 

I ' . l+.14~ In 2012, COG drilled and conipleted·the 16H Wellollthe Nearburg lease in the 
W/2 :w12 of Section 20: . . . . . 
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. . . . . . 

-- , --_- 14~Before its expiration, the MElfboe _ Term Assignment contained reporting :and _ 
- . notifi(iationrequirements for the Unit Operator to provide to Nearburg with respect to aU\yells -

-- _-- __ -.:drilled on the Subject Interests or on lands covered by the Unit Agreement ("WeH Iriformatiori 
--_ : Requirements"), including: _ - - ---

• Copy of the drilling and completion procedures 48 hours pnor to the 
commencement ofoperation. . , - - -

• Copy of survey plats, permit to drill, and other regulatory forms and letters 
filed with any governmental agencies: -- . --

• One (1} copy each ofaU- titl.e, opinions, governmental OCD examiner. and 
-_commission hearing orders anci cu'rative instruments covering the spacing,uriii. 

. . - ' . - - - . -· ·\ . . ,. . . . ' . . . . ' '.~ -.~ . . : -

- • - Nearburg should receive i4:.hoµ.r· notice of the following events: spudding, 
_ - - - wireline logging, open hole testirig,:coring, or plugging o"rthewelL _ -_ _ __ 

- • · Prior to any operation; .Operat9f_ ~h~ll furnish to Nearburg, .a \vell/co,mpletion 
prognosis specifying in ;rea'sonable -detail the procedure of work :fgt ;the 

-proposed operation. Such prognosis shall be sentto Nearburg not faierttian 48 
- --hours prior to commencement of any such operation. -- -

- _- .- _-- _- _- --_-- roG .Ex_. l, Term Assignment; Exhibit A 

I: •- ---·· ·' : -··:-+9; 16; Jn February 2013, COG filed: aJld the)Division approved drilling permits for the - -- _- -
- -- 4:Hfah(i:44H\ve-lls ori the Yates and the,Nearbµrifeases in the W /2 ofSectioris 17 ancf20. COG -

-- )eft th~- c6nsolidatfon code -on the drilling peflllits blank -fof both wells; COG Ex. 8 and 9. -

; - / l ~i . ~l-7. On March 1, 2014, the SRO Un1Lterminated withthe voluntary agreement of -
-- · ,CQ'G;:th¢ otlier\vorking interest owriets, the State tand Office, andNearburg; COGEx>l l;'NEX 

- Ex.'lL_--_--_-_- - - - . - - . 

---· -I · '. _ ~~18. The Marboe Term Assigmnent states: "The Subject Interests and As_signqr",8 
_- - _- .. _ rese~edoyerriding royalty interest shall, during the term of this Assignmenfarid nor_the'te~fter, 
--- -- •- -- ·be ·subject to the ·terms and provisions of that certain Unit Agreement fof the Devefopmerit ·a~d 

' ' Operation of the SRC> Unit Area; Eddy County, New Mexico." COG Ex. 1, page 2. - - . 
I

_-- - _- -

- . 

. . . ' . 

i _- __ -- •.·, - >-.---_--•i~19. _Pursuant to Article XIII; the SRO Unit-()perating Agreementremainedin effedfef 
~e eoatmetareadespite termihationofthe SRO Unit. - - - -

-_- _: ---- , : ---->. i20. OnMarch: 6, 2014, five days after the voluntarytennination of the Unit :and the:· -_-
- -_- -,Marb.bb:}erm Assigninent, -C_QG filed new c.:102 Well Location and Acreag~ Dedication'P_h1is',, 
- .- _- ptirsuarit, t&:the c_cmditions of approval on a previously filed Form C-103 that changed ·the' ~eH 

_____ -_-- - naqie(f~r_th.e Q43H -and 044H wells. COG left the consolidation code_ blanlc fo(be>tf\Vells and 
_- _--_- - signed-th~ certification ori the C'.'102 Well Location and Acreage Dedication Platsthat it had the 
- - - ' ri~tto·clrill oh the-lartdswhere the wens were located. COG Ex. 8 and 9. - . - -

- - - - --1 : _ _ _- ~2L In late March 2014, CQGinfonned Nearburg ofits opinion that, with respect to 
- _- .- -- -- --- _- _ : Nearburg's stateJease in -the W /2 of Section 20: - -
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• That the Operating Agreement rem~ined: in effect and that the coil tract area .· 
"can be drilled at will subject to the JOA already in place"; and . 

• "I believe that the most pressing issue is that the term assignn1en(frorri · 
Nearburg to Marbob is effective·until the SRO Unit is clissolved .. sotechnically· . 
it·has expired. ·However, we aremo~H1gforward on the.assumption tha.t;it""~~ 
intended to keep the assigrutjent aricl, the ORR effective until all the· w:e!ls' in ( or 
formerly in) the unit are piugged,.so ·we will need to paper that'up; However, if 
that.assumption is itjcorrect please let"tne know'since it will affect:the work the· 

. title lawyer is doing Ort 'the updated opinions for the wells.'' .. 

COGEx. 10 at pages 2~3 . 

. ·~22. JnJune of 2014, Nearburg sent an invoice to COG for payment of the annual lease . 
rental for tlieNearburgState Lease vo:7450. . .. 

I ±6:,23. On July 9, 2014, COG provided Nearburg with a proposed communitization 
~greementfor the previously permitted 43H well. COG Ex. 12 . 

. · I n.24: On August 2, 2014, COG spud the 43H well. 

:I . . ....•. · ~25. The 43H well was completed on February 25, 2015 and began producing oh March, 
·1, 2015·. . ., 

l ,· *-26~ Nearburg did not execute orreturna com:munitization agreement forthe 43:E-I\vell 
priortp CQGdriHing or completing the well. . . 

I · I .. ~27. An October 8, 2014, title opi~ion for the SRO State Unit Com 38H, 39HaridAOH 
wells jn Section 34, T-25-S, R-28--Estates: . . ... 

Because the SRO · State Exploratory Unit was voluntarily terminated 
effective March 1,,2014,)t appears ·that the primary termof tlie Terpi 
Assigririlent is now expired and theinterests assigned thereunder in all of .. 
the Subject Lands except Tra~ts 7 arid 8, whichcomprise the spaciu'g uhi,t . 
for the SRO State Unit Com #1 lH Well, have reverted backto ·Nearburg 
Exploration Company, L.L.C. We have reported title accordingly. 

· .:coo provided Nearblirg with the October 8. 2014, Title Opinion on January 27. 2015. NEX Ex: · 
24.: 

~28. On October 10, 2014; COGspudthe44Hwell. 

I . *-29. The44Hwellwas completed on March 4, 2015 and began producing on~ar~h 5; 
2015. 
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.· I ·· ·· ~30. Nearburg did not execute or return a communitizatiori agreement for the 44H well 
· priorto COG drilling or completing the well. · 

.,. · ·· ·. ·. · .~3 L COG did not provide any of the Well Information Requirements attached to the .· · 

... ~4arbri~'TermAssigtiment to Nearburg before drillingt4e'43H and.44H wells. Specific~lly;:·coG .. 
·. • · . did' nofprovide a .''copy of survey plats, permit.to<lriltand otherregulatoryfdnns.and lettet!rfiled· . 

.. .. •with any govermi1ental agencies." COG Ex; l; Term Assignment, Exhibit "A.'' 

· · I• · . ~32. On October 15, 2014, Nearburg arid COG metto discuss the Marbob Term 
· · .· .Assignment 

.. _· .· .· '· .·.: .· .-· ... 

-I : · ·.· . ·• · .. · ~33. {)fl November 3, 2014, Nearburg serit COG an email stating the following with 
··. respecfto the)Aarbob Term Assignment: . 

. . . 

• ;,We are, however, agre~able to your ~hanges to the Term As_sigrim~rit/of Jhe 
· Oil and Gas Lease coveririg::th~ W /2 of Sect1on 20-26S.c28E. I issume this\vill 

. . actually bean Amendment or ·correction to Term Assigiunen'tof Oil ~rid Ga~ 
Lease." 

• "Also, we would still like Jo se.e COG' s _calculations on a well by. wellJ,asis f~r .· 
our ORRI in the weils 1riciuded on the lands subject to the SRO Operating . 

. · Agreement." 

. . ' . . . . . . . . . 

··coG.Ex.15; 

.. · .· · l ·· · ~34. On November 18, 2014, COG provided Nearburgwith a "CorrectionTerrri 
.· Assigijment:,, ·· COG Ex. 16: . . . . . . 

. . . '. . . -~- . . 

.. · .· • I.· . ' /~35.· On November 25, 2014, Nearburg resportdsto,the Corrected Term Assignment 
: 'Yidi·'a ·series of emails stating: . . . . . . . 

• "Th~ waylreadthe.Correctioil TermAssignment,Nearburg wouidchvnan · . 
. . · overriding royalty as allbc~ted iinti,eitheJOA:. :Please confirm h6w COO planito· .· .· . 

. ·· allocat.e per the JOA an<J not pay b~s~d ~n the interest set outt~~rein. ,W~,artd1ot .•· .. 
trying to complicate matters, but feel we need to stipulate exactly what we own, or .. · . 

. · will own, after executing the Corr. Tenn Asgnit'' COG Ex. 17. ' .. . . 

• "L~t's touch base after the turkey's been put away and see ifwe can reach scnne . 
· •. sorfofagreement that suits both sides." NEXEx. 23 · 

- . . . . . . . . . . . . 

.· .. · 1: .· .... / ~36 •• On March 9 and March 12, 2015; COGfiled"AsDrilled'; C-102."WeHLocation··· .• .·-, .·. 
· · · · .· •. ,:ahd:A.cre'age Depication Plat forthe 43H and the 44H wells. COGleftthe consdlidattori:codes·_.· • .. · .· 

· .· .... :6.fa~~µfsighecl,the certification that "this organization either owns a working interest or : •. . · .. · .· .· 
.. ·J_iil~~sid rninerafinterest in the land including the proposed bottom hole location or has a·right' to.· . 

. · .. ·. ,drifr,this ~~h at this location;" NEX Exs.4, 6. . .. . . 
. ' :~-. . . i. .. . . 
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I· *37. On April 22, 2015, COG inadvarice of a.planned meeting, providedNearburg\vi~h 
.. · .. communitizatiort agreem~nts for the spacing units· de~icatedto the 43H and 44.H well~ ind/an 

· ·· ·· agenda for the meeting. COG Ex: 18. · · 

. I · 4h38. On the morning of Apri124,2015, COGandNearburgmettodiscussCOG's · 
. propose~ communitization · agreements, an ameri.dmertt to the. Term Assigiunerit, artd clata op. the . 
• SR.OUnitwell~,including the 43H and 44Hwells ... COG Ex. 19. Immediatelyfollowing tlia.t 
meeting, N earburg sent the following documents/via email to COG: 

. . . ~ . -

. . .. 

• A spreadsheet· of the SRO Unit w~11s showing the "NEX ORRI" and ideritifyirig. 
wells for which Nearburg was missihg well.in:formation.. . . . .. 

• "Our most · updated Wen• Irtfonnation Requirements" to replace · the statement 
I · · attached to the Marboh Tenrt Ass.ignmenf · cod Ex. 19 .. · · · 

· · 1 · ~39. 'Nearburg again requested .wellinformation on the SRO Unit Wells on.May. 5, 
· .··. >2015; partjcularly the 43H and 44H wells. COG delivered information related to the 43H and 

· .. 44Hwells·on May 6, 2015. COG Ex. 20 .. 

I . . . ~.40. On May 14, 2015, COG forwarded :Nearb~rg an email frnm the StateLand.Office 
. : :where~it''1t}lf~atens to expire the leases involved with the well and charge the ope:rator:do~]:,le the 

·.· '.Y.~!Ue:~f.?iVgasremoved from the well" if the prope,r communitization agreements were no.t tile.cl .. 
·· NEXE:ic 56. 

. . 

.· l :::· · · .:' :.44.41. On May 20, 2015, Nearburg; as the lessee.of record for theW/2of S.ection 1-7, 
· -•exetfot~dt.w'o Communitization Agreements forthe spacing unitsdedicatedtothe 43Handtlie 

. · .. · \t4H \vell~. See COG Exhibits 26 and 2 7. . 

• . BotB. Commt1nitizatiQR Agreemeftts}:uwe ae effeetive date thaf.f)reeedes ~he .. 
drillieg of the 43Hafld the 44H wells; · · 

• .·· Both Communitizatioe Agreem~µt.~ 11am-e C,OG · as Of)erator of the aereage 
dedieated to the 43H and the 44H, statiflg ifl balded type: · · 

COG.OpeFBeng LLC slleH he the OpeFBteF efseid eeRimeejfize:d:·~Feli 
end ell m'etteFS ef epeFBB8R shall he deteFmieed ~Rd peFfe~fued by .. ·. 
COG OpeFBtieg LLC. 

Id. at ~8. 

, · #42 .. Ort May 28, 2015, Nearburg sent COG a letter stating: 

• "The Term Assignment has expired by its own terms and has .not,been 
extended. We would requestthat you inform us as fothe sourceoft~(gQcfs 
authority to drill the Wells utilizing the acreage covered': by"/the.):.ease. 
Nearburg is not aware of any Operating Agreement related to the Wells(>rany 

Page6 



..... · .. ··.: ... ·. _:· .· .· ..... · . . . _- ' 

other arrangementwhichwotild grant.COGtheright to drill the Wellswithth~---- -
acreage covered by the Lease.;, . ·. · · · 

• In ah effort to comply with -the SLO's request, Nearburg would/cohs1der: 
executing the conimunitization -agreements; · however, Nearbuig ~~pl_i~itly ,. · 
stated that theagreements should'he-iimitedto the "2nd Bone.Spriiuf;interva1 
and that "any execution of the:_Agriements would not extend or ratify th~:Tenn 
Assignment and Ne3:tbiirg:woul_c(not waive any rights held by it ,as p\V11er, and 

· · holder -of the Lease. Near]?urg would_ consider executing the ::.A°gr_~~fu.~rtts 
merely to comply with the State ofNew.MexicoLandOffi~erequin~ments; bµt -
Nearburg would specificaliyreserveallrights relating_to-this situation~;, NE;X. 

- - - Ex.14.· . . · .. _· ·_ ·_-_-- __ :· __ -- __ :_.--.-- -- -- _-- _- .- :·_--- _ _ _ _ _ _ _ - .· -

I_' . : , .. 46;4~. On June 2, 2015, CO_G _iforwarded : revised-__ -replaeemeat -13ag~s ., ; Jo~ the 
--- -communitization. agreements that limited .the ,"commuiiitized interval to the '~2nd Borie Spring · 
. 'fr1tery~l';'as srequested by Nearburg. NEX M,'{/':·lJune 2, 2015 email between.Aaroh Myers 
' an&Randy Howard; . . . . . ' 

. _ 1.- ----• :: · 47A4. By a letter agreement 9c1tedJ~ne lO, 2015, Nearburg provided COG _with,the 
~ie,fo~~ciComniunitization Agreements Jor'filing:-withih.e Stat~ Land Office, requested~sp~~!fi~ 

- -· _.] 'wellinforrmitionto "to forth.er evaluate our wbrking itjt~iest in the Wells" and requested:that it be' 
ptovicled "going. forward"_ expense -ahd reveri'ue _in(6rmation "provided to -other wdrking)~tere§t. 
'0~11e,rs in the Wells." Under this letter agre~m~nt, COG expressly recogt1izedthat ''.N~,arburfs 

_. • executioµ .and delivery of the. enclosed Agreerrie·nts does not extend or ratify ·11_ie<-j::enn 
. . ' _ .• _ f\.s'sign,ment- and'Nearburg does not waive any rights heldby itas owner and holder: of the Lease 

and:that.Nearbutg specifically reserves all rights relating to this situation." NEX Ex.15._ .. 
·' . . . . ,_ 

:.,-.- .. ;.48:A5. 011 June 23, 2015, COG filed .commuµitization agreements wiWthe_ siat:1::.Larid.··· 
< Qffi~e:'.thatincdriectlyi<lentified ~Ht failed to iaelede. the revised page limitiBg the cqmniµ~Itized .·• 

< ;':iqt~rval'to'.Uie :'2ad Bbae 8priag" rather than as- the entire -''Bone Spring Formation" ratlier than~ . 
· . '{he'"2rtdBon~'spring intervaL"~N:EXEx. 49arid 50: _- - _- .· - - - - - . . .· .. 

. ·.. . . . . . . . 

_ .. : '. ~6: . On July 2, 2015, the State La_nd- Office approved the communitization agre'.eriietits 
filed by COG.and theywere recorded iri Edciy County: COG Exs. 26 and 27, . . .. _ .. 

. . . . . -,-, - . ' . 

1 _ --__ •.. · <S0.47. -Byl~tter dated July 14,2015, Nearbtirg informed COGthat with.the. tepninatiQn9f 
- ._ tlie,SROUnit, COG's contractual obligation to payNearburg an overriding}oyaltyjnter~stjnthe: -
.... SRO:w~nstermiriated;·but that Nearburg had ccmtinued to receive paymerits,frmrt·cod.,~earblirg 

eticlos~d 'a:check· toreimburse COG for •the overpaymerits_.-itreceived _aft~r tlie ·s.R<Y·Uhit 
- . terminated and requested that no future paymentsof these overrides be sent to Nearburg~ COG 

Ex. 24.. - . - . - - - . - - - ' 

1-··· .. <51.48. From 2009 through July of 2015, the parties fo. the Qpera.ting·;:Agre~m~nt' . 
distributed income and paid expenses for the contract area on the basis that the working interest in 

. '-the·Nearburg lease coveri~g the W/2 of Section 20 was committed to the· Operating Agreement 
~iidthatNearburg held an overriding royalty interest. -- . 
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I ~9. On July 20, 2015, Nearburg informs COG bYemail that "[t]he July 13'qffer'of 
- COG to extend the Term Assignment is not acceptable" .andthaJ by virtue of drilling.the 43ff~nd 

44Hwells COG has "committed mineral trespass arid converted Nearburg hydrocarbons}·-.. -- . 
. . . . . . . - - - . . . 

. . . - . . . 
. . - - . 

I _ _ -~so/ 011 August 17, 2015, NEX sentaletter to COG revoking Division Orders for ;SRO -
. Uni(weBs crediting an overriding royaltyinterestto Nearburg. . 

.. - - . . . .. .· . . . . -·_ . 

_- _- · _--- __ -- -• . .~51. Qn .November 24, _ 2015, Ne~rbU[!?;:filed.: ~ Complaintin Santa .Fe C::ppntY.~tafe -- --_ -
-- .bisifict_ Court reques~~eg, amoeg other,relief; iliat ta,e: C,ourt tieelare NeElfbtlfg is·· "aot ~~jeet· t_o . 

-- ; th~: :QpemtiHg. :ft:greemeef' -aRd .- that_- RO VOh,mtary° ·agreemeet· _ffi:ttAORi':0S -COd. to _ aei/elop -the . -
ae·reage i~ ihe\W2 of Seetioe 20. COG Exhibit' 6. -- · - -

. . - . . .. 

- - -__ -_ •• _-- __ -- /_: ~52. ijyletterdated DecemberJ0,2015, COO informed the StateLand-Officethc1t$e - -
firs(p~g~~-:El(the .tiled Communitiiatioe A~emeBtsJor the 43H afld 44H \v¢_lls''etj~aifoeti Ii . 

·--- -''~iene:ar error,;' "that ·the parties intended to limit the· agreements to the· ''2nd Bone Spnng fr1tt;:rval"- _ 
:anffsubniittedsubstitute pages to the State Land Office te eeri=eetthe elerieal eFFOr. COG Ex~ 28; 

. _:: . ··-. .· .· . . - - . _· _· .· . - .· . 

___ -: · --_- _5'3: .- --- _• _ ~tate Land Offiee. reeords refle_efthat: tli-e_.state _ has disbHrsed·.royaJty_ pa,ytB~R~sJor 
·tee: ~-3 H•: aad , 4 4 H 1.vells pursuaet -to the Cemn:umit1iatioa Agreemeets aed that ao funds ·are· sasp~aded: . . . . . . . . . . . . . . . . . . 

. .· : . . . . . . . . . . . . . .. 

I - -._- ~53. The 43H and44H wells are completed in the Second Bone Spring interval ofthe 
lfayHollow; Bone Spring Pool (30215), anoilpool s~bjectto the Division's statewiderul~s: ' 

. . . 

I - ~54. The_ acreage • dedicated to the 43H and 44H wells consists of eight_ (8) ~djacent •-
-. quarter'.'quaiier sections for each well. . . . . 

-- --1.··_ .• _- - , ~55.- Nostructuralorgeologic impediments existforthe Second Bone ~pring interval in ---
- . ·.:the .SJ.lbNct area: and the dedicated acreage is suitable for development by horizontal wells. 'CbG' . Ex: 31. - - - - - - - - - - -- -

. . . : . - . - '. . . . . . . . . . . . . . . . . 

1 ••·_.- • ; ; \~5<5; The Second Bone Springint~rvalis continuous acmss Sections 17 and 20, ~hd ~H _ 
. : _- \iJart~r.~qiiartef se~tions within the dedicated non-standard. spacing. and . proration. units are 

- - piqductive. CQG Ex. 32. 
. . . . - . . . . . 

-1 · _ - .~57.- The. E/2 of Sections 17 and 20 have likewise been developed, with two,-inile 
st~_ndµjJ ijoriiontal. wells_ completed in the Second Bone_ Spring interval of the Hay Ho Bow; Bone 

- Spring Pool. - --_ · _ -- - _ -- _ _ -- -- _- -. · - -- -_ -__ 
.. q .. ' . 
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