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New Mexico Register / Volume XXX, Issue 22 / November 26, 2019

NOTICE OF PUBLIC MEETING AND PUBLIC HEARING

.¢ State of New Mexico through the Oil Conservation Commission (Commission) hereby gives notice that the Commission will hold the
following public meeting and public hearing commencing at 9:00 a.m. on January 2, 2020, in Porter Hall, 1! Floor, Wendell Chino Building,
1220 South St. Francis Drive, Santa Fe, New Mexico. The Commission shall make available to the public a preliminary agenda for the
meeting no later than two weeks prior to the meeting, and a final agenda for the meeting no later than 72 hours before the meeting.

Case No. 20895: APPLICATION OF THE NEW MEXICO OIL CONSERVATION DIVISION TO AMEND THE COMMISSION'S
RULE FOR COMPLIANCE AND ENFORCEMENT IN SECTIONS 3, 8, 9, AND 10 OF 19.15.5 NMAC; STATEWIDE.

The New Mexico Qil Conservation Division (OCD) proposes to amend (1) 19.15.5.3 NMAC to add the legal authority in Section 70-2-31
NMSA 1978; (2) 19.15.5.8 NMAC to state the dutics and obligations of the OCD; (3) 19.15.5.9 NMAC to reorganize the section and remove
superfluous language; and (4) 19.5.5.10 NMAC to describe the OCD's enforcement authority and the procedures that the OCD will follow to
issuc and adjudicate notices of violation and temporary cessation orders,

Purpose of Proposed Rule. The proposed rule implements the enforcement authority delegated to the OCD by the 2019 amendments to the
Oil and Gas Act, Sections 70-2-1 through 70-2-38 NMSA 1978.

Legal Authority. The proposed rule is authorized by the Oil and Gas Act, Sections 70-2-1 through 70-2-38 NMSA 1978, and specifically,
Section 70-2-6 (authorizing the Commission to exercise jurisdiction, authority and control of and over all persons, matters, and things
necessary or proper to enforce the statute), Section 70-2-11 (authorizing the Commission to make rules to prevent waste, protect correlative
rights, and to do whatever may be reasonably necessary to implement the statute), Section 70-2-12 (enumerating the powers of the
Commission and OCD), and Scction 70-2-31 (authorizing the Commission to adopt rules for the issuance and adjudication of enforcement
actions, including the assessment of civil penalties). The public hearing is governed by the Commission’s rule on rulemaking proceedings,
19.15.3 NMAC,

Availability of Propesed Rule. The full text of the proposed rule may be obtained from the Commission Clerk, Florene Davidson, 37
'a0r, Wendell Chino Building, 1220 South St. Francis Drive, Santa Fe, New Mexico, 87505, florene.davidson@state.nm.us, (505) 476-

8, or can be viewed on the Rules page of the OCD's website at http://www.emnrd state.nm.us/ocd, or in the OCD's offices in Santa Fe,
Hobbs, Artesia or Azicc.

Public Hearing. The Commission will hold a public hearing on the proposed rule at the Commission meeting commencing at 9:00 a.m. on

January 2, 2020, in Porter Hall, 1% Floor, Wendell Chino Building, 1220 South St. Francis Drive, Santa Fe, New Mexico. The hearing may
be continued to the following day(s) if not completed.

* Proposed Modifications, Technical Testimony, and Cross Examination. Any person intending to propose a modification to
the proposed rule, to present technical testimony at the hearing, or to cross-cxamine witnesses must file six copies of a Pre-Hearing

Statement conforming to the requirements of Subsection B of 19.15.3.11 NMAC, no later than 5:00 p.m. on December 17, 2019. Filing may

be accomplished by hand-delivery or first class or electronic mail to the Commission Clerk, Florene Davidson, 3™ Floor, Wendell Chino
Building, 1220 South St. Francis Drive, Santa Fe, New Mexico, 87505, or florene.davidson@state.nm.us, A person filing a Pre-Hearing
Statement who intends to use projection equipment shall contact the Commission Clerk no later than seven business days prior to the
hearing. Any person who presents technical testimony will be subject to cross-examination by the members of the Commission, the
Commission's counsel, or another person who has filed a Pre-Hearing Statement on the subject matter of the person’s direct testimony.

* Oral Comments. Any person who has not submitted a Pre-Hearing Statement may present non-technical testimony or make an
unsworn statement at the hearing, and may offer exhibils at the hearing so long as the exhibits are relevant to the proposed rule and do not
unduly repeat the testimony, and the person provides at least six copies conforming to the requirements of Subsection C of 19.15.3.12
NMAC. Any person who wishes to present non-technical testimony must indicate such intent on the sign-in sheet at the hearing. Any
person who presents non-technical testimony will be subject to cross-examination by the Commission, the Commission's counsel, or another
person who has filed a Pre-Hearing Statement on the subject matter of the person’s direct testimony.

* Written or Electrgnic Comments. Any person may submit written or electronic comments on the proposed rule no later than
9:00 a.m. on January 2, 2020, unless extended by the Commission or the Chair of the Commission, by hand-delivery or first class or

~'~ctronic mail to the Commission Clerk, Florene Davidson, 3™ Floor, Wendell Chino Building, 1220 South St. Francis Drive, Santa Fe,
v Mexico, 87505, or florene.davidson{@state.nm.us.

* Wireless Access. Wireless access will be available at the location of the hearing, but a person intending EXHIBIT
provide the electronic device. g

164.64.110.134/nmac/nmregister oo/ EMNRDnotice_xo22.hml
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County of Bernalilio SS

NOTICEOFPUBLICME
ETINGANDPUBLICHE Elise Rodriguez . the undersigned, on oath statas that she is an authorized Representative of
ARINGTHESTATEOFN The Albuguerque Journal ang that this newspaper is duly qualified to publish legal notices
EWMEXICOTHROUGH or advertisements within the meaning of Section 3, Chapter 167 Session Laws of 1937, and that
THEOILCONSERVAT) Payment therefore has been made of assessed as court cost, that the notice copy of which hereto
ONCOMMISSIONCOM altached, was published in saig Paper in the regular daily edition for 1 ftime(s) on the following
MlSSlONHEREBYGlVE date(s)
SNOTICETHATTHECO
MMISS] 1171512019

OFFICIAL SEAL
Susan Ramirez

5 ‘ NOTARY FUp C-5Ta OF.\'EWMEXICO
My Commiss 10 Eng'res: _éi ‘2-2 Eé Q)“;

Ly [~ = e

Sworn and subscribeq before me, a N ary Public, in and
for the County of Bernalillp and State of New Mexico thig

15 day of November of 2018
PRICE $491.39 EXHIBIT
Statement to come at the end of month. g B

ACCOUNT NUMBER 1009556




~ IDAVIT OF PUBLICATION
i OF NEW MEXICO
gl Bornalillo SS

e Rodriguez , the undersigned, on oath states that she is an authorized Representative of
erque Journal, and that this newspaper is duly qualified to publish legal notices

ements within the meaning of Secton 3, Chapter 167, Session Laws of 1937, and that
h'i'lerefore has been made of assessed as court cost; that the notice, copy of which hereto
-:»fﬂas published in said paper in the regular daily edition, for 1 time(s) on the following

OFFICIAL SEAL
Susan Ramirez

A AP :

i =
And subscribed before me. a Néfary Public, in and
unty of Bernalillo and State of New Mexico this

-ly of November of 2018
$491.39

o NOTARY FUBLIC - STATE OF NEW MSXICO
/ p My Commiss.on Exgires: )‘
=

‘nt to came at the end of month.
1008556

EXHIBIT




NOTICE OF PUBLIC MEETING AND PUBLIC HEARING

The State of New Mexico through the Oil Conservation Commission (Commission) hereby gives notice that the
Commission will hold the following public meeting and public hearing commencing at 9:00 a.m. on January 2,
2020, in Porter Hall, 1* Floor, Wendell Chino Building, 1220 South St. Francis Drive, Santa Fe, New Mexico. The
Commission shall make available to the public a preliminary agenda for the meeting no later than two weeks prior to
the meeting, and a final agenda for the meeting no later than 72 hours before the meeting,

Casc No. 20895: APPLICATION OF THE NEW MEXICO OIL CONSERVATION DIVISION TO AMEND
THE COMMISSION'S RULE FOR COMPLIANCE AND ENFORCEMENT IN SECTIONS 3, 8, 9, AND 10
OF 19.15.5 NMAC; STATEWIDE.

The New Mexico Qil Conservation Division {OCD) proposes to amend (1) 19.15.5.3 NMAC to add the legal
authority in Section 70-2-31 NMSA 1978; (2) 19.15.5.8 NMAC to state the duties and obligations of the OCD; 3)
19.15.5.9 NMAC to reorganize the section and remove superfluous language; and (4) 19.5.5.10 NMAC to describe
the OCD's enforcement authority and the procedures that the OCD will follow to issue and adjudicate notices of
violation and temporary cessation orders.

Purpose of Proposed Rule. The proposed rule implements the enforcement authority delegated to the OCD by the
2019 amendments to the Oil and Gas Act, Sections 70-2-1 through 70-2-38 NMSA 1978,

Legal Authority, The proposed rule is authorized by the Oil and Gas Act, Sections 70-2-1 through 70-2-38 NMSA
1978, and specifically, Section 70-2-6 (authorizing the Commission to exercise jurisdiction, authority and control of
and over all persons, matters, and things nccessary or proper to enforce the statute), Section 70-2-11 {authorizing the
Commission to make rules to prevent waste, protect correlative rights, and to do whatever may be rcasonably
necessary to implement the statute), Section 70-2-12 (enumerating the powers of the Commission and 0OCD), and
Section 70-2-31 (authorizing the Commission to adopt rules for the issuance and adjudication of enforcement
actions, including the assessment of civil penaltics). The public hearing is governed by the Commission’s rule on
rulemaking proceedings, 19.15.3 NMAC,

Availability of Proposed Rule. The full text of the proposed rule may be obtained from the Commission Clerk,
Florene Davidsen, 3™ Floor, Wendell Chino Building, 1220 South St. Francis Drive, Santa Fe, New Mexico, 87503,
florene.davidson(@state.nm.us, (505) 476-3458, or can be viewed on the Rules page of the OCD's website at
hitp://www.emnrd.state.nm.us/ocd, or in the QCD's offices in Santa Fe, Hobbs, Artesia or Aztec,

Public Hearing. The Commission will hold a public hearing on the proposed rule at the Commission meeting
commencing at 9:00 a.m. on January 2, 2020, in Porter Hall, 1* Floor, Wendell Chino Building, 1220 South St.
Francis Drive, Santa Fe, New Mexico. The hearing may be continued to the following day(s) if not completed,

Proposed Modifications, Technical Testimony, and Cross Examination. Any person intending to

propose a modification to the proposed rule, to present technical testimony at the hearing, or to cross-examine
witnesses must file six copies of a Pre-Hearing Statement conforming to the requirements of Subsection B of
19.15.3.11 NMAC, no later than 5:00 p.m. on December 17, 2019. Filing may be accomplished by hand-delivery or
first class or electronic mail to the Commission Clerk, Florene Davidson, 3™ Floor, Wendell Chino Building, 1220
South St. Francis Drive, Santa Fe, New Mexico, 87505, or florenc.davidson@state.nm,us. A person filing a Pre-
Hearing Statemnent who intends to use projection equipment shall contact the Commission Clerk no later than seven
business days prior to the hearing. Any person who presents technical testimony will be subject to cross-
examination by the members of the Commission, the Commission's counsel, or another person who has filed a Pre-
Hearing Statement on the subject matter of the person’s direct testimony.

Oral Comments. Any person who has not submitted a Pre-Hearing Statement may present non-technical
testimony or make an unswomn statement at the hearing, and may offer exhibits at the hearing so long as the exhibits
are relevant to the proposed rule and do not unduly repeat the testimony, and the person provides at least six copies
conforming to the requirements of Subsection C of 19.15.3.12 NMAC. Any person who wishes to present non-
technical testimony must indicate such intent on the sign-in sheet at the hearing. Any person who presents non-

EXHIBIT
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12/16/2019 Print

The newspapers of New Mexlco make public notices from their printed pages available electronically in a single database for the benefit of
the public. This enhances the legislative intent of public notice - keeping a free and independent public infarmed about activities of thelr
government and business activities that may affect them. Importantly, Public Notices now are in one place an the web
{www.PublicNoticeAds.com), not scattered among thousands of government web pages.

wanty: Bernalilio
.-rinted In: Albuguerque Journal
Printed On: 2019/11/15

NOTICE OF PUBLIC MEETING AND PUBLIC HEARING The State of New Mexico through the Oil Conservation
Commission (Commission) hereby gives notice that the Commission will hold the following public meeting and
public hearing commencing at 9:00 a.m. on January 2, 2020, in Porter Hall, 1st Floor, Wendell Chino Building,
1220 South St. Francis Drive, Santa Fe, New Mexico. The Commission shall make available to the public a
preliminary agenda for the meeting no later than two weeks prior to the meeting, and a final agenda for the
meeting no later than 72 hours before the meeting. Case No. 20895: APPLICATION OF THE NEW MEXICO OIL
CONSERVATION DIVISION TO AMEND THE COMMISSION'S RULE FOR COMPLIANCE AND ENFORCEMENT IN
SECTIONS 3, 8, 9, AND 10 OF 19.15.5 NMAC; STATEWIDE. The New Mexico Oil Conservation Division (OCD)
proposes to amend (1) 19.15.5.3 NMAC to add the legal authority in Section 70-2-31 NMSA 1978, (2) 19.15.5.8
NMAC to state the duties and obligations of the OCD; (3) 19.15.5.9 NMAC to reorganize the section and remove
superfluous language; and (4) 19.5.5.10 NMAC to describe the OCD's enforcement authority and the procedures
that the OCD will follow to issue and adjudicate notices of violation and temporary cessation orders. Purpose of
Proposed Rule. The proposed rule implements the enforcement authority delegated to the OCD by the 2019
amendments to the Oil and Gas Act, Sections 70-2-1 through 70-2-38 NMSA 1978, Legal Authority. The proposed
rule is authorized by the Oll and Gas Act, Sections 70-2-1 through 70-2-38 NMSA 1978, and specifically, Section
70-2-6 (authorizing the Commission to exercise jurisdiction, authority and contral of and over all persons,
matters, and things necessary or proper to enforce the statute), Section 70-2-11 {authorizing the Commission to
make rules to prevent waste, protect correlative rights, and to do whatever may be reasonably necessary to
implement the statute), Section 70-2-12 (enumerating the powers of the Commission and 0CD), and Section 70-
2-31 (authorizing the Commission to adopt rules for the issuance and adjudication of enforcement actions,
including the assessment of civil penalties}. The public hearing is governed by the Commission's rule on
rulemaking proceedings, 19.15.3 NMAC. Avallabllity of Proposed Rule. The full text of the proposed rule may be
~btained from the Commission Clerk, Florene Davidson, 3rd Floor, Wendell Chino Building, 1220 South 5t. Francis
ive, Santa Fe, New Mexico, 87505, florene.davidson@state.nm.us, (505) 476-3458, or can be viewed on the
Rules page of the OCD's website at http://www.emnrd.state.nm.us/ocd, or in the OCD's offices in Santa Fe,
Hobbs, Artesia or Aztec. Public Hearing. The Commission will held a public hearing on the proposed rule at the
Commission meeting commencing at 9:00 a.m. on January 2, 2020, in Porter Hall, 1st Floor, Wendell Chino
Building, 1220 South St. Francis Drive, Santa Fe, New Mexico. The hearing may be continued to the following
day(s) if not completed. Proposed Modifications, Technical Testimany, and Cross Examination. Any person
intending to propose a modification to the proposed rule, to present technical testimony at the hearing, or to
cross-examine witnesses must file six copies of a Pre-Hearing Statement conforming to the requirements of
Subsection B of 19.15.3.11 NMAC, no later than 5:00 p.m. on December 17, 2019. Filing may be accomplished by
hand-delivery or first class or electronic mail to the Commission Clerk, Florene Davidson, 3rd Floor, Wendell Chino
Building, 1220 South St. Francis Drive, Santa Fe, New Mexico, 87505, or florene.davidson@state.nm.us. A person
filing a Pre- Hearing Statement who intends to use projection equipment shali contact the Commission Clerk no
later than seven business days prior to the hearing. Any person who presents technical testimony will be subject
to cross- examination by the members of the Commission, the Commission's counsel, or another person who has
filed a Pre- Hearing Statement on the subject matter of the person’s direct testimony. Oral Comments. Any person
who has not submitted a Pre-Hearing Statement may present non-technical testimony or make an unsworn
statement at the hearing, and may offer exhibits at the hearing so long as the exhibits are relevant to the
proposed rute and do not unduly repeat the testimony, and the person provides at least six copies conforming to
the requirements of Subsection C of 19.15.3.12 NMAC. Any person who wishes to present non- technical
testimony must indicate such intent on the sign-in sheet at the hearing. Any person who presents non-technical
testimony will be subject to cross-examination by the Commission, the Commission's counsel, or another person
who has filed a Pre-Hearing Statement on the subject matter of the person's direct testimony. Wireless Access.
Wireless access will be available at the location of the hearing, but a person intending to use the access must
provide the electronic device. Persons with Disabilities. If you are an individual with a disability who needs a
reader, amplifier, qualified sign language interpreter, or any other form of auxiliary aid or service to attend or
participate in the hearing, including a summary or other accessible form of document, please contact the
ymmission Clerk, Florene Davidson, florene.davidson@state.nm.us or (505) 476-3458, or through the New
-2xico Relay Network at 1-800-659-1779, er than December 17, 2019. Technical Information. There is no
technical information for the proposed rule the State of New Mexico Oil Conservation
Commission at Santa Fe, New Mexico on t , 2019, STATE OF NEW MEXICO OIL
CONSERVATION COMMISSION Adrienne S ation Commission Journal: November 15,

12




STATE OF NEW MEXICO
OIL CONSERVATION COMMISSION

APPLICATION OF NEW MEXICO OIL
CONSERVATION DIVISION TO AMEND
19.15.5 NMAC; STATEWIDE CASE NO. 20555

NEW MEXICO OIL CONSERVATION DIVISION’S
APPLICATION TO AMEND 19.15.5 NMAC

The New Mexico Oil Conservation Division (“OCD") hereby applies to the Qil
Conservation Commission to amend 19.15.5 NMAC — Compliance and Enforcement. The OCD
proposcs to amend the following provisions:

(1} 19.15.5.3 NMAC 1o add the legal authority in Section 70-2-31 NMSA 1978;

(2) 19.15.5.8 NMAC to state the duties and obligations of the OCD;

(3) 19.15.5.9 NMAC to reorganize the section and remove superfluous language; and

4) 19.5.5.10 NMAC to describe the OCD's enforcement authority and the procedures

that the OCD will follow to issue and adjudicate notices of violation and temporary
cessation orders.

A draft of the proposed amendments and a legal notice of publication are attached as
Exhibits A and B, respectively.

Respecll,fm]ly submitted,
% %

II i
Eric Ames
Assistant General Counsel
New Mexico Energy Minerals and Natural
Resources Department
1220 S. St. Francis Drive
Santa Fe, New Mexico 87505

(505) 476-3463
eric.ames @state.nm.us

EXHIBIT




This is an amendment to 19,15.5 NMAC, amending Sections 3, 8, 9 and 10 effective x/xx/xxxx.

Explanatory statement: Statute citations were corrected throughout the rule to conform to correct legislative
styles.

19.15.5.3 STATUTORY AUTHORITY: 19.15.5 NMAC is adopted pursuant to the Oil and Gas Act.
Section 70-2-6, Section 70-2-11, [aad} Section 70-2-12 and Section 70-2-31 NMSA 1978.
[19.15.5.3 NMAC — N, 12/1/2008, A, X/XX/XXXX]

19.15.5.8 ENFORCEMENT OF STATUTES AND RULES: The division is charged with the duty and
obligation of enforcing the state’s rules and statutes relating to the conservation of oil and gas, including the
prevention of waste and the protection of correlative rights, and [inehsding] the protection of public health and the
environment. An owner or operator shall obtain information pertaining 1o the regulation of oil and pas before
beginning operations.

[19.15.5.8 NMAC - Rp, 19.15.1.12 NMAC, 12/1/2008, A, X/XX/XXXX]

19.15.5.9 COMPLIANCE:
A. An operator is in compliance with Subsection A of 19.15.5.9 NMAC if the operator:

n currently meets the financial assurance requirements of 19.15.8 NMAC;

2) is not subject to a division or commission order, issued after notice and hearing. finding
the operator 1o be in violation of an order requiring corrective action;

3) does not have a penalty assessment that is unpaid more than [78] 30 days after issuance
of the order assessing the penalty; and

(4) has no more than the following number of wells out of compliance with 19.15.25.8

NMAC that are not subject to an agreed compliance ar final order setting a schedule for bringing the wells into
compliance with 19.15.25.8 NMAC and imposing sanctions if the schedule is not met:

(a) two wells or fifty percent of the wells the operator operates, whichever is less, if
the operator operates 100 wells or less;

(b) five wells if the operator operates between 101 and 500 wells:

(c} seven wells il the operator operates between 501 and 1000 wells: and

(d) 10 wells if the operator operates more than 1000 wells,

[ B——TFhe division-shall-nolify-an-operator-on-a-monthlyv-basis when-according o records-on-file with
the-division-a-well-on-the-inaetivewelllist- deseribed-in-SubsectionJLof40.15.5.9 NMAC shows-re-production-of
i = : detion-agans-an-eperaorfora-violation-o /-1 945 50 NMAC the

——FE]B. Inactive wells.

{1) The division shall make available on its website, and update daily. an “inactive well list™
listing each well, by operator, that according to division records:
{(n) shows no production or injection for past 15 months:
EXHIBIT
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A, General. Whenever the division determines that a person violated or is violating the Oil and Gas

Act or a provision of any rule, order, permit or aythorization issued pursuant Lo the Oil and Gas Act. the division
may seck a sanction by:
(1) issuing a temporary cessation order if it determines that the alleged violation is causing or

will cause an imminent danger to public health or safety or a significant imminent environmental harm. The

temporary cessation order shall remain in place until the earlier of when the division determines that the alleged

violation i5 abated or 30 days, unless a hearing is held before the division and a new order is issued;

{2) issuing a notice of violation; or
3) commencing a civil action in district court.
B. Sanctions. The division may seek one or more of the following sanctions:
(1) a civil penalty;
(2) modification, suspension, cancellation or termination of 2 permit or authorization:
3 plugping and abandonment of a well:
(C)) remediation and restoration of a_weli location and associated facilities, including the
removal of surface and subsurface equipment and other materials;
(5) remediation and restoration of a location affected by a spill or releasc:
(6) forfeiture of financial assurance;
(1) shutting in a well or wells; and
(8) any other remedy authorized by law.
C. Notice of violation.
(0 A notice of violation issued by the division shall state with reasonable specificity:
{a) the identity of the atleged violator;
{b) the nature of the alleped violation, including the provision of the Qil and Gas
Act or rule, order, permit or authorization allegedly violated:
{(c) whether compliance is required immediately or within a specified time period;
{d) the sanction(s) available for the alleged violation and the sanction(s) proposed
by the division;
{e) the availability of a process for informal review and resolution of the afleged
violation;
{f) a statement that if the notice of violation_is not informally resolved within 30
days of service, the division will hold a hearing; and
{g) the date of the hearing, which shall be no later than 90 davs after the date of the

notice of violation,
{2} The division shall serve the notice of violation on the alleged violator by certified mail.
(3} If during the informal review the division and the alleged violator apree to resolve the
alleged violation, they shall incorporate their agreement into a stipulated final order signed by both parties, The

stipulated final order shall state that the alleped violator admits the division's jurisdiction to file the notice of

violation. consents to the specified relief, including the civil penalty, if any, and waives the alleped violator's right

of review by the commission.
(4) If the division and the alleged violator [ail to enter a stipulated final order within 30 days
of service. the division shall hold a hearing at the division's principal office.

D. Civil penalties, The division shall calculate a proposed civil penalty for each alleged violation in

the notice of violation._The calculation shall account for the seriousness of the violation, good faith efforts to

comply with the applicable requirement. history of noncompliance under the Qil and Gas Act and other relevant
factors. The civil penalty assessed by the division shall not exceed $2.500 per dav of noncompliance for each
alleped violation, unless the alleged violation presents a risk either to the health or safety of the public or of causing
significant environmental harm. or unless the noncompliance continues beyond the time specified in the notice of
violation or stipulated final order, whereupon the civil penalty may not exceed $10,000 per day of noncompliance
for each alleged violation, provided that the civil penalty assessed by the division for an alleged violation shall not
exceed $200.,000.

E. Adjudicatory procedures. These adjudicatory procedures shall apply to hearings on temporary
cessation orders and notices of violation before the division. and the provisions of 19.15.4 NMAC shal] not apply.

(1) General provisions.

19.15.5 NMAC 3



shall be in writing, specify the grounds for the motion, state the relief sought, indicate whether the motion is
opposed or unopposed and be served on the other party.

(ii) ____Unopposed motions. An unopposed motion shall state that
concurrence of the other party was obtained and shall be accompanied by a proposed order approved by the parties.
{iii sed motions. An opposed motion shall state either that

concurrence was sought and not obtained, or the reason that concurrence was not sought.

(iv) Response. No later than 10 days after service of an opposed motion,

the opposing_party may file a response. Failure to file a response shall be decmed a waiver of any objection to the

granting of the motion,

{v) Reply. _No later than 10 days after service of a response o an opposed
motion, the moving party may file a reply.

{vi) Decision. The hearing examiner shall decide all motions without a

hearing, unless otherwise ordered by the hearing examiner sua sponte or upon written request of a party.
3) Hearing procedures,

{a) General._The hearing examiner shall admit all evidence, unless he or she
determines that the evidence is irrelevant, immaterial, unduly repetitious or otherwise unreliable or of liule probative
value. Evidence relating to settlement that would be excluded by the New Mexico Rules of Lvidence is not
admissible.

{b}) Witness examination. Witnesses shall be examined orally and under oath or
affirmation, provided that the parties may stipulate to the admission of the testimony of a witness, or part thereof.
Parties shall have the right to cross-cxamine a witness, provided that the hearing examiner may limit cross-
examination that is unduly repetitious, harassing or beyond the scope of the direct testimony.

{c) Lxhibits. A party shall label cach exhibit used during the hearing or ofiered
into evidence with a designation identifying the party, the witness using or offering the exhibit and a serial number.,
(d) Burden of persuasion. The division has the burden of poing forward with the

cvidence and of proving by a preponderance of the evidence the facts relicd upon to show the alleged violation
occurred and that the proposed civil penalty is appropriate. Following the establishment of a prima facie case,
respondent shall have the burden of going forward with any adverse evidence or defense to the allegations,

(4) Post-hearing procedurcs.

{a) Transcript. The hearing shall be transcribed verbatim. Respondent may order
a copy of the transcript from the reporter at its own expense.

{b) Recommended decision. The director may request that the hearing examiner
prepare a reconunended decision.

(c) Final order. The director shall file a final order addressing the material issues

of fact and law and may assess a sanction for each alleged viglation, which shall be served on the division and the
respondent,

F. Commission review, No later than 30 days after the director serves the final order, & party may
file a notice of appeal with the commission and shall serve the notice of appeal on the other party. The commission
shall schedule a hearing on the appeal and notify the parties of the date and time of the hearing. The commission
may appoint a hearing examiner, who may be a member of the commission. The commission shall conduct a de
novo review, provided however, that the parties may stipulate (o the issues to be heard and to the admission of all or

art of the record before the division. The commission shall conduct the hearing in accordance with the
adjudicatory procedures in Paragraph (1), Subparagraphs (c) through (£} of Parapraph (2}. Paragraph {3} and
Subparagraph (a} of Paragraph (4} of Subsection E of 19.15.5.10 NMAC,
G. Payment of civil penalty. No later than 30 days after the director serves the final order.

respondent shall pay the full amount of the civil penalty assessed in the final arder. provided however that if
respandent files a notice of appeal to the commission, no later than 30 days afier the commission files a final order

or the appeal is withdrawn. respondent shall pav the full amount of the civil penalty assessed in the final order.

H. Resolution after commencement of hearing. If the parties apree to resolve a notice of violation
at any time after the commencement of a hearing, they shall file a stipulated final order signed by both parties. The
stipulated final order shall state that respondent admits the division's jurisdiction to file the notice of violation,
consents to the specified relief, including the civil penalty. if any. and waives respondent’s right of review by the
commission or the court, as applicable.

L Publication. On or about October | of each year. the division shall publish a list identifyvin the
temporary cessation erders and notices of violation issued during the preceding year. along with the civil penalty
paid. if any,

19.15.5 NMAC
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NOTICE OF PUBLIC MEETING AND PUBLIC HEARING

The State of New Mexico through the Oil Conservation Commission (Commission) hereby gives notice that the
Commission will hold the following public meeting and public hearing commencing at 9:00 a.m. on January 2,
2020, in Porter Hall, 1* Floor, Wendell Chino Building, 1220 South St. Francis Drive, Santa Fe, New Mexico. The
Commission shall make available to the public a preliminary agenda for the meeling no later than two weeks prior to
the meeting, and a final agenda for the meeting no later than 72 hours before the mecling.

Case No. {0895 : APPLICATION OF THE NEW MEXICO OIL CONSERVATION DIVISION TO
AMEND THE COMMISSION'S RULE FOR COMPLIANCE AND ENFORCEMENT IN SECTIONS 3,8,
9, AND 10 OF 19.15.5 NMAC; STATEWIDE.

The New Mexico Oil Conservation Division (OCD) proposes to amend (1) 19.15.5.3 NMAC to add the legal
authority in Section 70-2-31 NMSA 1978; (2) 19.15.5.8 NMAC to state the duties and obligations of the OCD; (3)
19.15.5.9 NMAC to reorganize the scction and remove superfluous language; and (4) 19.5.5.10 NMAC to describe
the OCD'’s enforcement authority and the procedures that the OCD will follow to issue and adjudicate notices of
violation and temporary cessation orders.

Purpose of Proposed Rule. The proposed rule implements the enforcement authority delegated to the OCD by the
2019 amendments to the Oil and Gas Act, Scctions 70-2-1 through 70-2-38 NMSA 1978,

Legal Authority. The proposed rule is authorized by the Oil and Gas Act, Sections 70-2-1 through 70-2-38 NMSA
1978, and specifically, Section 70-2-6 (authorizing the Commission to exercise jurisdiction, authority and control of
and over all persons, matters, and things necessary or proper to enforce the statute), Section 70-2-11 (authorizing the
Commission to make rules to prevent waste, protect correlative rights, and to do whatever may be reasonably
necessary 1o implement the statute), Section 70-2-12 (enumerating the powers of the Commission and OCD), and
Section 70-2-31 (authorizing the Commission 10 adopt rules for the issuance and adjudication of enforcement
actions, including the assessment of civil penalties). The public hearing is governed by the Commission’s rule on
rulemaking proceedings, 19.15.3 NMAC,

Availability of Proposed Rule. The full text of the proposed rule may be obtained from the Commission Clerk,
Florene Davidson, 3™ Floor, Wendell Chino Building. 1220 South St. Francis Drive, Santa Fe, New Mexico, 87505.
orene.davidson@ state.nim.us. (505) 476-3458, or can be viewed on the Rules page of the OCD's website at
http:/fw w w.emnrd.state. nm.us/ocd. or in the OCD's offices in Santa Fe, Hobbs, Artesia or Aztec.

Public Hearing, The Commission will hold a public hearing on the proposed rule at the Commission meeting
commencing at 9:00 a.m. on January 2, 2020, in Porter Hall, 1* Floor, Wendell Chino Building, 1220 South St.
Francis Drive, Santa Fe, New Mexico. The hearing may be continued to the follow ing day(s} if not completed.

Proposed Modifications. Technieal Testimony. and Cross Examination. Any person intending 1o

propose a modification to the proposcd rule, to present technical testimony at the hearing, or to cross-examine
witnesses must file six copies of a Pre-Hearing Statement conforming to the requirements of Subsection B of
19.15.3.11 NMAC, no later than 5:00 p.m. on December 17, 2019, Filing may be accomplished by hand-delivery or
first class or electronic mail to the Commission Clerk, Florene Davidson, 3% Floor, Wendell Chino Building, 1220
South 5L Francis Drive, Santa Fe, New Mexico, 87503, or florene.di idson @ state.nm.us, A person filing a Pre-
Hearing Statement who intends to use projection equipment shall contact the Commission Clerk no later than seven
business days prior to the hearing. Any person who presents technical testimony will be subject to cross-
examination by the members of the Commission, the Commission's counsel, or another person who has filed a Pre-
Hearing Statement on the subject matter of the person’s direct testimony,

Oral Comments. Any person who has not submitted a Pre-Hearing Statement may present non-technical
testimony or make an unsworn statement at the hearing, and may offer exhibits at the hearing so long as the exhibits
are relevant 1o the proposed rule and do not unduly repeat the testimony, and the person provides at least six copies
conforming to the requirements of Subsection C of 19.15.3.12 NMAC. Any person who wishes to present non-
technical testimony must indicate such intent on the sign-in shect at the hearing. Any person who presents non-
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STATE OF NEW MEXICO
OIL CONSERVATION COMMISSION

APPLICATION OF NEW MEXICO OIL
CONSERVYATION DIVISION TO AMEND
19.15.5 NMAC; STATEWIDE CASE NO. 20895

NEW MEXICO OIL CONSERVATION DIVISION’S
NOTICE OF FINDING OF NO ADVERSE EFFECTS UNDER
SMALL BUSINESS REGULATORY RELIEF ACT

The New Mexico Oil Conservation Division (“OCD”) gives notice that it received a finding
of no adverse effects from the Small Business Regulatory Advisory Commission, a copy of which

is attached as Exhibit A, as provided by the Small Business Regulatory Reliel Act, NMSA 1978,

Re5[7fﬁﬂy \submitted,

I >

ASSIZ General Counsel

New Mexico Energy Minerals and Natural
Resources Department

1220 S. St. Francis Drive

Santa Fe, New Mexico 87505

(505) 476-3463

cric.ames @state.nm.us

Section 14-4A-5(C).
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Ames, Eric, EMNRD

e = e i = T 2 = iwea

Wednesday, November 27, 2019 1:13 PM
Letter to Small Business Regulatory Advisory Commission re Proposed Amendments to

SBRAC Letter and Attachments - November 7 2019.pdf

From: Nelson, Johanna, EDD
Sent:
To: Ames, Eric, EMNRD
Subject:

19.15.5 NMAC
Attachments:
Eric Ames

Office of General Counsel

New Mexico Energy, Minerals and Natural Resources Department

1220 South St. Francis Drive
Santa Fe, New Mexico 87505
(505) 476-3463

Hi Eric,

The SBRAC found no adverse effects on small businesses in regard to Proposed Amendments to 19.15.5 NMAC.

Thank you for alerting the SBRAC of the proposed amendments.

Please reach out if you have any questions.

Johanna Nelson, MBA, CEcD

Finance Development Specialist

New Mexico Economic Development Department
1100 S. St. Francis, Santa Fe, NM 87505

0: 505-827-0264

C: 505-469-6204

Johanna.nelson@state.nm.us
*Hoblo ingles y Espafiol

NMEDD Website

NM Rural Efficient Business Program
NM Collateral Assistance Program
NM FUNDIT




NOTICE OF PUBLIC MEETING AND PUBLIC HEARING

The State of New Mexico through the Oil Conservation Commission (Commission) hereby gives notice that the
Commission will hold the following public meeting and public hearing commencing at 9:00 a.m. on January 2,
2020, in Porter Hall, 1 Floor, Wendel! Chino Building, 1220 South St. Francis Drive, Santa Fe, New Mexico. The
Commission shall make available to the public a preliminary agenda for the meeting no later than two weeks prior to
the meeting, and a final agenda for the meeting no later than 72 hours before the meeting.

Case No. 20895: APPLICATION OF THE NEW MEXICO OIL CONSERVATION DIVISION TO AMEND
THE COMMISSION'S RULE FOR COMPLIANCE AND ENFORCEMENT IN SECTIONS 3,8,9,AND 10
OF 19.15.5 NMAC; STATEWIDE.

The New Mexico Oil Conservation Division (OCD) proposes to amend (1) 19.15.5.3 NMAC to add the legal
authority in Section 70-2-31 NMSA 1978; (2) 19.15.5.8 NMAC to state the dutics and obligations of the OCD; 3)
19.15.5.9 NMAC to reorganize the section and remove superfluous language; and (4) 19.5.5.10 NMAC to describe
the OCD's enforcement authority and the procedures that the OCD will follow to issue and adjudicate notices of
violation and temporary cessation orders.

Purpose of Proposed Rule. The proposed rule implements the enforcement authority delegated to the OCD by the
2019 amendments to the Oil and Gas Act, Sections 70-2-1 through 70-2-38 NMSA 1978.

Legal Authority. The proposed rule is authorized by the Oil and Gas Act, Sections 70-2-1 through 70-2-38 NMSA
1978, and spccifically, Section 70-2-6 (authorizing the Commission to exercise jurisdiction, authority and control of
and over all persons, matters, and things necessary or proper to enforce the statute), Section 70-2-11 (authorizing the
Commission to make rules to prevent waste, protect correlative rights, and to do whatever may be reasonably
necessary to implement the statute), Section 70-2-12 (enumerating the powers of the Commission and OCD), and
Section 70-2-31 (authorizing the Commission to adopt rulcs for the issuance and adjudication of enforcement
actions, including the assessment of civil penalties). The public hearing is govemed by the Commission’s rule on
rulemaking proceedings, 19.15.3 NMAC.

Availability of Proposed Rule. The full text of the proposed rule may be obtained from the Commission Clerk,
Florene Davidson, 3™ Floor, Wendell Chino Building, 1220 South St. Francis Drive, Santa Fe, New Mexico, 87505,
florene.davidson@state.nm.us, (505) 476-3458, or can be viewed on the Rules page of the OCD's website at
http://www.emnrd.state.nm.us/ocd, or in the OCD's offices in Santa Fe, Hobbs, Artesia or Aztec.

Public Hearing. The Commission will hold a public hearing on the proposed rule at the Commission meeting
commencing at 9:00 a.m. on January 2, 2020, in Porter Hall, 1* Floor, Wendell Chino Building, 1220 South St.
Francis Drive, Santa Fe, New Mexico, The hearing may be continued to the following day(s) if not completed.

Proposed Modifications, Technical Testimony, and Cross Examination. Any person intending to

propose a maodification to the proposed rule, to present technical testimony at the hearing, or to cross-cxamine
witnesses must file six copies of a Pre-Hearing Statement conforming to the requirements of Subsection B of
19.15.3.11 NMAC, no later than 5:00 p.m. on December 17, 2019. Filing may be accomplished by hand-delivery or
first class or electronic mail to the Commission Clerk, Florene Davidson, 3™ Floor, Wendell Chino Building, 1220
South St. Francis Drive, Santa Fe, New Mexico, 87505, or florene.davidson@state.nm.us. A person filing a Pre-
Hearing Statement who intends to use projection equipment shall contact the Commission Clerk no later than seven
business days prior to the hearing. Any person who presents technical testimony will be subject to cross-
examination by the members of the Commission, the Commission's counsel, or another person who has filed a Pre-
Hearing Statement on the subject matter of the person’s direct testimony.

Oral Comments. Any person who has not submitted a Pre-Hearing Statement may present non-technical
testimony or make an unsworn statement at the hearing, and may offer exhibits at the hearing so long as the exhibits
are relevant to the proposed rule and do not unduly repeat the testimony, and the person provides at least six copies
conforming to the requirements of Subsection C of 19.15.3.12 NMAC. Any person who wishes to present non-
technical testimony must indicate such intent on the sign-in sheet at the hearing. Any person who presents non-



Comments concerning NMAC 19.15.5

These comments have been prepared on behalf of Dugan Production Corp.

In 19.15.5.10.B the proposed amendment lists the various sanctions that will be made available
to NMOCD agents in the event an operator is found to be non-compliant with the oif and gas act. With
this new amendment the OCD is being given the authority to issue civil penalties to operators. If this
was their only tool they could use to punish and encourage/intimidate operators into compliance it
would be very hard to argue against the need to grant them the authority to fine operators. However
they have many tools at their disposal that are far more effective than forcing someone to write a check.
For example, in 19.15.5.10.B.2, it gives the division the ability to cancel permits and approvals if an
operator is not in compliance. If the purpose here is to ensure compliance a sure fire way to get
compliance is by terminating permits and cancelling approvals. Simply cance! the c-104 for any well that
is not in compliance, order the well be shut in and it will all but be guaranteed the operator will move
heaven and earth to correct the problems on site. The point being made is the division has very
powerful tools, that doesn’t include the issuance of fines, at their disposal to regulate effectively.

Furthermore regarding penalties, we also feel that penalties should not be viewed as
mandatory. At Dugan it is our operational philosophy to do everything legally, morally and ethically
correct as possible. We do not wish to harm the environment, waste resources or do a bad job. In the
event on operator is able to reach an informal solution and then corrects the issue in an informal setting
we fill there is no need for a penalty. In the event an operator blows off the NMOCD and doesn’t fix the
issues the OCD identifies we feel in these cases issuing a fine is appropriate if the operator cant
demonstrate a valid reason why they weren't able to correct the issue in a timely manner.

In addition to what has already been said concerning civil penalties we at Dugan wish to stress
again the NMOCD doesn’t need this authority. They already have plenty of tools to scare/intimidate
operators into compliance. With that said we take issue with the penalty amounts. If the commission
chooses to proceed with granting the NMOCD the power to fine operators for non-compliance we
cannot stress enough how damaging this is to small independent operators. We simply cannot afford,
literally, the additional costs of writing checks that potentially can add up to $70,000 per week. |am
not sure exactly what the best course of action is on this issue but the overall effect of making fines too
burdensome will not result in more compliance. Our request here is that when penalty calculation is
determined please bear in mind that small operators will not survive if you use the same size hammer to
hit them as you do a larger company.

In conclusion we at Dugan recognize the need to be able to enforce the rules and regulations
that govern the oil industry. We feel that having power to punish an operator is not a bad thing. If
these rules are mismanaged all that will be accomplished is the slow elimination of small independent
companies, driving businesses from the state and damaging the oil and gas industry.
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Davidson, Florene, EMNRD
m

From: cfm oil <cfmoilcomp@outlook.com>

Sent: Tuesday, December 24, 2019 8:42 AM

To: Davidson, Florene, EMNRD

Subject: [EXT] Opposition to proposed rule January 2 hearing
Greetings,

I am writing you to day to express my overwhelming concern for the proposed rule being discussed. This
proposed rule change in effect strips ones most basic rights under the the 5th amendment of the US Bill of
Rights. Removing ones right to due process violates what it is to be an American.

In effect the proposed rule is designed to target small businesses engaged in the production of oil. Disallowing
persons to represent themselves, requiring legal representation and holding hearings far removed from the
local being governed, are all designed to limit the small business owner from being fully capable of having
recourse.

Our company is a 4th generation oil company, having strong ties to the origins of the oilfields in Southeastern
New Mexico, the actions of the OCD over the past 5 years have been geared towards the destruction of the

independent oil producer. Rules and regulations have all but shuttered our small company.

t urge those charged with protecting our nation's resources to utilize common sense lawmaking, that takes
into account small businesses, and their limited resources.

Respectfully,

Louis F. Fulton
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December 30, 2019
NMOCD Rule Making Body
Re: Comments on Administrative Penalties

Dear Sir or Madam,

I am concerned about the potential abuse of administrative penalties by over-zealous
regulators. The purpose of administrative penalties should be to discourage operators
who might be trying to circumvent the rules and to punish those who do. Any
assessment of penalties should serve that purpose, The purpose should NOT be to punish
operators who make a simple mistake with no intent to do so. Therefore, such penalties
should ONLY be levied when an operator purposefully disregards a rule or one who
repeatedly keeps making the same *mistakes™. There should be a requirement in the rule
that the Administrative Officer make such a finding prior to assessing a penalty.

1 am also concerned about the fact that the fines can pile up on a daily basis. Again, that
is open 1o abuse, without serving the real purpose of the rule itself, For example, if a
pumper leaves the hatch open on a tank, it may not be discovered for several weeks,
opening the door for the assessment of a huge fine for a relatively minor unintended
offense.

In summary, the NMOCD should be working with operators to promote compliance, not
playing “gotcha”, trying to catch and punish operators at every opportunity. The oil and
gas industry already provides a third of all revenues to the State. In that regard, the
industry should be encouraged; not treated like the enemy. The rules should be written to
that end.

Sincerely,

L0 A A—

Geo harpe

Manager, Oil & Gas Investments
505-402-5798 cell
gsharpe@merrion.bz

EXHIBIT
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January 2, 2020 Administrative Penalties Hearing

Public Comments

Ms. Florene Davidson,

florene.davidson@state.nm.us

Epic Energy, LLC is a small Northwest New Mexico producer and would like to add the
comments below for the record during the Administrative Penalties Hearing to be held at 9 AM
on January 2, 2020.

Epic Energy joined with IPANM and many other producers in New Mexico in opposition to the
legislation that was recently passed that gave the OCD the authority to administer monetary
penalties for violations of OCD rules, We all believed that this legislation was unnecessary as
the rules allowed the Oil Conservation Division to withhold approvals of drilling permits, C-
104’s, Change of Operator forms, ect., until any violations were addressed. Withholding these
approvals would have been very effective and ensuring compliance. In cases where operators
knowingly and willfully violated NMOCD rules the Oif and Gas Act had a process where the
Attorney General’s office could file suit to force the offender to comply.

With that said, Epic Energy would like the OCD to consider the following items when they
finalize the Administrative Penalties Rule:

1. The OCD should create a table showing the amount of the fine for a specific violation
with specific factors that could cause the amount of the penalty to go up or down. Without
such transparency OCD could put themselves in a position of appearing to be biased if not all
similar violations resulted in similar fines. Court costs and OCD staff time could severely
hamper the OCD’s ability to do their mandated job.
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EPIC ENERGY, LLC (50 297 4BVZ | Fax (505) 327 9634
2. The rute should not be written to make fines mandatory. No penalties are appropriate

where the operator and the OCD agree to a resolution and the operator complies with that
agreement.

3. Operators should not be penalized for violations that they were not aware of. Daily
penalties should only be imposed after the operator has received proper notice of a violation,
given adequate time to rectify to violation, and failed to resolve the issue.

4, The proposed rule does not allow an aggrieved operator the opportunity to have a
District Court review any matters that the operator and OCD cannot agree on.

As a long time San Juan Basin operator and resident | am disappointed that the OCD has
proposed these monetary penalty rules. There used to be a time where the OCD and operators
collaborated on ways to produce oil and gas in the safest, most efficient, and most
environmentally friendly manner. With these rules the era of cooperation is over and we are
now in an adversarial relationship. These rules will make it more difficult to operate in New
Mexico which will have a negative effect on ail and gas revenues to the State to the detriment
of the state’s school children.

Paul C. Thompson, P.E.
President

Epic Energy, LLC



7415 East Man Strest
Fasrmnington, New Mexico 87402
[505) 3274892 | Fax [S05) 3279834




Curriculum Vitae of Gabriel Wade

Employment

Deputy Director of the New Mexico Oil Conservation Division (OCD).
New Mexico Energy, Minerals and Natural Resources Department (EMNRD)
November 2018 to Present

e Make policy decisions on issues affecting the OCD and the oil and gas industry, ranging
from routine to complex and controversial.

» Supervise the development and implementation of OCD's compliance and enforcement
program, including the hearing process.

e Supervise the development and implementation of OCD policies and procedures,
including the consistent application of rules by the district offices.
Coordinate legal matters with the Office of General Counsel.
Serve as Vice-Chair of the New Mexico Water Quality Control Commission, the state’s

water pollution control agency for purposes of the federal Clean Water Act and Safe
Drinking Water Act.

Acting Director of the New Mexico Qil Conservation Division, EMNRD
January 2019 to April 2019

¢ Duties of Deputy Director listed above.

o Made policy decisions on issues affecting the OCD and the oil and gas industry, ranging
from routine to complex and controversial.

e Led the OCD through the 2019 60-day legislative session, including drafting and

testifying regarding proposed legislation, and assisting the Cabinet Secretary and General
Counsel to prepare their testimony.

e Served as Chair of the New Mexico Oil Conservation Commission (OCC). Led the OCC
in hearings and decided a range of complex and controversial issues affecting the oil and
gas industry.

Assistant General Counsel, Mining and Minerals Division (MMD) and OCD, EMNRD
May 2013 to October 2019

o Legal support for MMD on a wide variety of complex and controversial legal issues
including conducting rulemaking hearings before the NM Mining Commission.

» For the OCD, identified and investigated administrative and environmental compliance
issues; prepared notices of violation to ensure administrative and environmental
compliance.

» Represented the OCD in administrative hearings; provided legal counsel to OCD hearing
examiners at OCD administrative hearings; and provided legal counsel to the NM Qil
Conservation Commission.

¢ Reviewed existing and proposed statutes, rules, and policies for improvement. Drafted
new or amended statutes, rules, or policies. Represented OCD in rulemaking hearings.
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Special Assistant Attorney General
New Mexico Office of the State Engineer
November 2008 to May 2013

* Represented the Water Rights Division in administrative hearings before the State
Engineer (SE). Lead counsel for the SE in appeals to state courts and ensured regulatory
compliance for the SE against illegal uses of water through compliance orders and
injunctions.

o Litigated water rights adjudications on behalf of the state of New Mexico in state and
federal courts.

Assistant Public Defender

New Mexico Public Defenders Office, Santa Fe Trial Division
January 2008 to November 2008

* Represented criminal defendants in a variety of different felony cases, including
homicide.

Assistant District Attorney
1* Judicial District Attorney’s Office, State of New Mexico
August 2005 to Janvary 2008

e Prosecuted misdemeanor and felony criminal offenses, including homicide.

Education

University of New Mexico Law School
Juris Doctorate 2005

Southern Oregon University
Bachelor of Science, History 1999



thousand dollars ($200,000); provided that such limitation does not apply to penalties
assessed by a cour.

E. The commission shall make rules, pursuant to Section 70-2-12.2 NMSA 1978,
providing procedures for the issuance of notices of violations, the assessment of
penalties and the conduct of informal proceedings and hearings pursuant to this section.

F. Itis unlawful, subject to a criminal penalty of a fine of not more than five
thousand dollars ($5,000) or imprisonment for a term not exceeding three years or both
such fine and imprisonment, for any person to knowingly and willfully:

(1) violate any provision of the Oil and Gas Act or any rule, regulation or
order of the commission or the division issued pursuant to that act; or

(2) do any of the following for the purpose of evading or violating the Oil and
Gas Act or any rule, regulation or order of the commission or the division issued
pursuant to that act:

(a) make any false entry or statement in a report required by the Oil and Gas
Act or by any rule, regulation or order of the commission or division issued pursuant to
that act;

(b) make or cause to be made any false entry in any record, account or
memorandum required by the Oil and Gas Act or by any rule, regulation or order of the
commission or division issued pursuant to that act;

(c) omit or cause to be omitted from any such record, account or
memorandum full, true and correct entries; or

(d) remove from this state or destroy, mutilate, alter or falsify any such record,
account or memorandum.

G. For the purposes of Subsection F of this section, each day of violation shall
constitute a separate offense.

H. Any person who knowingly and willfully procures, counsels, aids or abets the
commission of any act described in Subsection A or F of this section shall be subject to
the same penalties as are prescribed in Subsection D or F of this section.



70-2-31. Violations of the Oil and Gas Act; penalties. (Effective
January 1, 2020.)

A. Whenever the division determines that a person violated or is violating the Qil
and Gas Act or any provision of any rule, order, permit or authorization issued pursuant
to that act, the division may seek compliance and civil penalties by:

(1) issuing a notice of violation;

(2) commencing a civil action in district court for appropriate relief, including
injunctive relief; or

(3) issuing a temporary cessation order if the division determines that the
violation is causing or will cause an imminent danger to public health or safety or a
significant imminent environmental harm. The cessation order will remain in effect until
the earlier of when the violation is abated or thirty days unless a hearing is held before
the division and a new order is issued.

B. A notice of violation issued pursuant to Paragraph (1) of Subsection A of this
section shall state with reasonable specificity the nature of the violation, shall require
compliance immediately or within a specified time period, shall provide notice of the
availability of an informal review and the date of a hearing before the division and shall
provide notice of potential sanctions, including assessing a penalty, suspending,
canceling or terminating a permit or authorization, shutting in a well and plugging and
abandonment of a well and forfeiting financial assurance pursuant to Section 70-2-

14 NMSA 1978.

C. If the notice of violation is not resolved informally within thirty days after service
of the notice, the division shall hold a hearing and determine whether the violation
should be upheld and whether any sanctions, including civil penalties, shall be
assessed. In assessing a penalty authorized by this section, the division shall take into
account the seriousness of the violation, any good faith efforts to comply with the
applicable requirements, any history of noncompliance under the Oil and Gas Act and
other relevant factors. When a decision is rendered by the division after a hearing, any
party of record adversely affected shall have the right to have the matter heard de novo
before the commission pursuant to Section 70-2-13 NMSA 1978.

D. Any civil penalty assessed by a court or by the division or commission pursuant
to this section may not exceed two thousand five hundred dollars ($2,500) per day of
noncompliance for each violation unless the violation presents a risk either to the health
or safety of the public or of causing significant environmental harm, or unless the
noncompliance continues beyond a time specified in the notice of violation or order
issued by the division, commission or court, whereupon the civil penalty may not exceed
ten thousand dollars ($10,000) per day of noncompliance for each violation. No penalty
assessed by the division or commission after a hearing may exceed two hundred
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History: 1978 Comp., § 70-2-31, enacted by Laws 1981, ch. 362, § 1; 2019, ch. 197, §
7.

ANNOTATIONS

The 2019 amendment, effective January 1, 2020, revised certain penalty provisions for
violations of the Qil and Gas Act; deleted former Subsection A, added new Subsections
A through E and redesignated former Subsections B through D as Subsections F
through H, respectively; in Subsection G, after "Subsection”, deleted "B" and added "F";
and in Subsection H, after "Subsection A or", deleted "B" and added "F", and after
"prescribed", deleted "therein" and added "in Subsection D or F of this section".

Applicability. — Laws 2019, ch. 197, § 12 provided that the provisions of Laws 2019,
ch. 197 apply to contracts entered into on and after July 1, 2019.

Source: https:/laws.nmonesource.com




This is an amendment to 19.15.5 NMAC, amending Sections 3, 8, 9 and 10 effective x/xx/xxxx.

Explanatory statement: Statute citations were corrected throughout the rule to conform to correct legislative
styles.

19.15.5.3 STATUTORY AUTHORITY: 19.15.5 NMAC is adopted pursusnt to the Oil and Gas Act,

Section 70-2-6, Section 70-2-11, [and} Section 70-2-12 gnd Section 70-2-31 NMSA 1978.
[19.15.5.3 NMAC - N, 12/1/2008, A, X/XX/XXXX]

19.155.8 ENFORCEMENT OF STATUTES AND RULES: The division is charged with the duty and
obligation of enforcing the state’s rules and statutes relating to the conservation of oil and gas, ipcluding the

prevention of waste and the protection of correlative riphts, and {ineluding] the protection of public health and the

environment. An owner or operator shall obtain information pertaining o the regulation of oil and gas before
beginning operations.
{19.15.5.8 NMAC - Rp, 19.15.1.12 NMAC, 12/1/2008, A, X/XX/XXXX]

19.15.5.9 COMPLIANCE:
A. An operator is in compliance with Subsection A of 19.15.5.9 NMAC if the operator:

(I currently meets the financial assurance requirements of 19,15.8 NMAC;

(2) is ot subject to a division or commission order, issued after notice and hearing, finding
the operator to be in violation of an order requiring corrective action;

3) does not have a penalty assessment that is unpaid more than (70) 30 days after issunnce
of the order assessing the penalty; and

) has no more than the following number of wells out of compliance with 19.15.25.8

NMAC that are not subject to an ngreed compliance or_[inal order setting a schedule for bringing the wells into
compliance with 19.15.25.8 NMAC and imposing sanctions if the schedule is not met:

(a) two wells or fifty percent of the wells the operator operates, whichever is less, il
the operator operates 100 wells or less;

(b) five wells if the operator operates betwzen 101 and 500 wells;

(c) seven wells if the operator operates between 501 and 1000 wells; and

(d) 80 wells if the operator operates more than §000 wells.

————F|B. [Inactive wells.

(0))] The division shall make available on its website, and update daily, an “inactive well list”
listing each well, by operator, that according o division records:

[£)) shows no production or injecti
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[¢)] {b) does not have its well bore plugged in accordance with 19.15.25.9 NMAC
through 19.15.25,1 1 NMAC;

[é)] {c) is not in approved temporary abandonment in accordance with 19.15.25.12
NMAC through 19.15.25.14 NMAC; and

[e3] {d) is not subject to an agrecd compliance or final order selling a schedule for

bringing the well into compliance with 19.15.25.8 NMAC [mdﬁrpesmg-suaehem-tf-ehe‘epmwr-does-m&meﬂ-lhe
eshadule],

(2) [MWMMM%MWMWMMHH
as-a] A well inactive for more than [ere-yearplus-90-duys] 15 months creales a rebultable presumption that the well
is out of compliance with 19.15.25.8 NMAC.

C. Financinl assurance. The division shall

on its websi!e and update weekl

|l9 15.5.9 NMAC - Rp, 19.15. l 40 NMAC, 12/1/2008; A, 11/30/2016, A, xx/xx/xxxx]

19.15.5.10 [GOMPLIANCEPROCEEDINGS;) ENFORCEMENT:
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may seek a sanction by:
(l) issuing a rary cessation ordes if it determines that the alleped violstion is causing or
will cause an lm nger | ub 'c or sal iznificant imminept environmenta . The

{2 issuing a notice of wola;ign; of
{3) commencing a civil action in district court.

{1} a civil penalty;
{2} modification, suspensio llation or termination of a permit or guthorization:

{3 plugging and abandonment of a well;

{4) remediation and restoration of a well localion and associated facilitics, iocluding the
removal of surface gnd subsurface eguipment and other malcrials;
(5) remediation and restoration of a location affected by a spill or release;
{6) forfeiture of financigl assurance;
(1)) shutting jn a well or wells: and
{8} aoy other remedy authorized by law.
—C. _ Notice of violation,

{1} A nolice of violation issued by the division shal state with reasonable specificity;
{a) the identity of the alleged violalor;

{b) the nature of the alleped violation, including the provision of the Oil an
or rule, orde il or authorization allepedly viola

{c) whelher compliance is required immediately or within a specified time

{d) { nction(s) avai for the alleged violation a lion se
by the division:

{c) avpilability of for inf view and resolution of the all
violation;

(N a statement that if the nolice of violation is not infermally resolved within 30
ays of servi he division will a hearing: a

(g} the date of the hearing, which shall be ng later than 90 days afier the date of the
notice of violation,

(2) The divisiop shall serve mc nolice of violation op the alleged violatgr by certifi ied mail.
{3) If during the informal review the division and the alleped violator pgree to rcsnlvg the
gllcgcd violation, they shall incorporate their agreement into a stipulated fina! order signed by both parties. The

stipulated {inal o hall siale th lleped violato its the division’s jurisdiction 1o he notice of

of review by the commission.

{4) _if the division c olleped vi il to enler 3 stipulated final prder within 30 days
of service, the division shall hold a hearing al the division's principal office.
D, Civil penalties. The division shall calculate g proposed civil ggng!!x for each alleged violation in
the notice of violation. culation shall a L {or the seriousness of the vi Mith ris (o
comply wilh the applicable requirement, history of noncompliance under the Oil and Gas Act and other relevant
factors, The civil penalty assessed by the division shall not gxceed $2,500 per day of noncompliance for each
alleged violation, unless the alleged violation presents a risk either (o the health or sat‘gtx of the public or of causing
signifi vironmental or unless the noncompliance continyes beyond the time specified in the notice of
violation or stipulaled final order, whereu ivil penal excee r day of noacompliance
for each alleped violali rovided that ivil penalty as the division for an glleped viplation sha

E. Adjudicatory procedures. These adjudicatory procedures shall gpply to hearinps on lemporary

cessalion orde notices of violation before the division, and the provisions of 19.15.4 C shall no |
(1] General provisions.
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(a) Designation of parties. The panties shafl be the division and the person serv
with g notice of violation or order, referred to hcrcm ns “respondent”.
{b) ’ g
[y} OURS ovided 0 'v
association, political subdivision or povernmental agency shatl appear only through counsel or u duly nuthoriz:
officer or member,

(c) Rute applicability. In the absence of a specific provision in this section, the
hearinp exuminer may apply the New Mexico Rules of Civil Procedure and Evidence.
{d} C mpuiation ol‘ time. In compuling an iod of time under 19,15.5.10
NMAC the da oflhe event f he de | ins to ot be j of
Sund lepal holid i

is exlended until ¢ uy which is nol Sulur ny, Sunday or lepal siate holiday. Whenever o party musl act

afier service, and service is by first class mail only, three days is ndded {o the prescribed

(c) Extensions of time. The hearing examiner may grant an extension of time to
file & document or continue 8 heuring upon timely motion vpon consent of the parties, or for pood cause shawn afler
consi jon o judice (o the olhe delay to the heari

(fy Filing of documents. A ggg_u shall file the originnl of each document and serve
o copy on the other party, accompanied by a cenificate of service identifying the method and address used to
complete service.

*

{2) Service of docnmenls. s v ocument on the ather or

0 st page al dshallbe lned the or its 1, as appli
{2) Pre-hearing procedures.
{a) Docketing. At the expiration of the 30 dyy period for jnformal resolution of o
";g of gm]atmg, when 2 nnrtx sppeals a I'mal order uader Sumg“gn Eofl ,]5,,5, ;n EMAQ or when |hg

violation o nrd r. and -ierve a nmlce ul'dm:kelin On respo!
(b) Answer. No loter than 10 days afier service of the natice of dncketmg,

objec if any, and the factual and lepa basw o1 S [

respondent shull file an
alleped violation gnd

un -I ding_the nulhnril m conduci pre- 0 h arings. rule on rm:edurnl nnd
n of wllnesses and the udmlssmn nf ewdence is eo

i th
(d) Pre-hearlng conference. The heoring cxnrnlner may hotd a QI‘B -hearing
cnnference m narrow the issues, eliminate or resolve preliminary matters and enco ttlement, and may issue
rc-hc 0 mccdural and ewdenua maners in ing a sched or the filing of motions and
Gt i lief, including civil penalties or elements
hereol, and an nlher 5. or the efficient cnnduct of the hea
{e) Pre-hearing statements. No later than 15 days before the hearing, o party who
intends to present evidence ai the hearing shall file and serve g statement thut contains the followmg information:
{i} { 55, employment and qualifications, includi io
and work history, of each witness;
(i) the direct tesiimony in narvative form of each wilness;
(iii) the exhibils vidence {o resented by each witness; and
{iv} procedural mafters that are o be resalved prior to the
[13) Enfo nt._The hearing examiner may enforce the re 0
19.15.5.10 NMAC by any appropriate means, including the exclusion of testimony, exhibits and other evidence.
{8) Motions.
i} General. All motions, escept molions made orally during the hearing,
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shall be jn writing, specify the pro or the motion, state t ief soughl, indicale w e molion i

opposed or unopposed and be served on the gther party.
(ii) Unopposed motions._An unopposed motion shall state that
concurrence of the other was obtained an accompanied by o rder approve arties.
{dif} Opnosed motions. An opposed mation shall state cithes that
concurrence was sought and not obtained, or I.hc reasop that concuirence was not sought.

{iv) later than 10 days after service of an o motion
the arly may file n ase. Failur o nse shall be dee waiver of any objection to the

tanti £ molion.
{v) Reply. No later than 10 days after service of a yesponse to an opposed

molion, the moving party may file a reply.

{vi) Decision. The hearing examiner shall decide all ions without a
ing, unless otherwise ordered by the heari iner sua sponie or wrilten request o
{3) Hearing procedures.
(a) Ge The hcnrln a 1 admit all evide C nless ¢ or she

vglye. Evidence relati Wlement that would be excluded by the New Mezxico Rules of Evidence is not

admissi
(b} Witness examingtion. Witnesses shall be examined orally and under oath or
affi rmnlinn, provided thal the parties magy §llpulutc to the admission of the tcsllmgnx of 8 witness, or part thercof,

shall have the right to cross-examine a witness, provided tha ring examiner may limit cross-

examingtion that is unduly repelitious, harassing or beyond the scope of the disect lestimony.
{c} Exhibits. A party shall label each exhibit ggcd during the hearipp or offered

n identifying th e witness using or offering the cxhlbiln

occurred and that the proposed civil pe nglly_ is appropriate. Following the establishment of a prima facie case,
respondeni shatl have the burden of going forward with any adverse evidence or defense to the allepations,
{4) Post-hegring procedures.
(a) T ript. Th i all be transcribed verbatim. Respondent may order

a copy of the ranscript from the 1 er ot ils own ex

(b) Recommended decision. The director may sequest that the hearing examiner
e p_recommend cision,
{c) Finsl grder, The director shall file a final order addressing the malerial issues
of fact and law and may assess a sanction for each alleged violation, which shall be served op the division and the
1espondent,

F. Commi_.ig'gn review. No later than 30 days after the director serves the final order, 2 parly may

fi ice of a nl with the commission and shall serve the notice of & 1 e olher party. mmission

novo review, provided however, that the pasties may stipulate to the i issues Io be hgi_lm and to the admission of all or

L of the recor 1e the divisio € commission s conduct ihe ing in accordance with the
adjudicatory procedures in Enrngrngh (1), Subparagraphs (c) through (g) of Paragraph (2). Parapraph (3) and

Subparagraph (a) of Paragraph {4) of Subsection Eof 19.15.5.10 NMAC,
G. Payment of civil penalty. No later than 30 days aller the director sesves the final order,
espoadent shall pay the full amo [ the civil pe gssessed in the final ord rovided however that if
fespondent files a notice of appeal to the commission, no later than 30 days after the commission files n final ovder
e appeal i5s withdrawn, res hall pay the full amount of the civit pe assessed i tnal order.

3 R tion afier commencement of hiearing. If the parties apeee 1o resolve a notice of violalion
at any time afier the commencement of a hearing. thcy shall file a stipulated final order sipned b! both parties. The

f " e .

ie
commission or the court. as applicable,
L. Publication. On or about October | of zach year, the division shall publish a list identifying the

femporary cessation orders sng notices of viglation issued during lhc preceding year, glong with the ¢ivil penalty

paid, if any.
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J: Reservation, Nothing in 19,15.5.10 NMAG precludes the division from bringing any other action

ond seeking any relief allowed cl
[19.15.5.10 NMAC - Rp, 19.15.14.1227 NMAC, 12/1/2008, A, xx/xx/xxxx]
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EXHIBIT 4

OCD REVISED AMENDMENTS
JANUARY 2, 2020

This is an amendment to 19.15.5 NMAC, amending Sections 3, 8, 9 and 10 effective
X/XX/XXXX.

Explanatory statement: Statute citations were corrected throughout the rule to conform to
correct legislative styles.

19.15.5.3 STATUTORY AUTHORITY: 19.15.5 NMAC is adopted pursuant to the Oil
and Gas Act, Section 70-2-6, Section 70-2-11, [and} Section 70-2-12 and Section 70-2-31
NMSA 1978.

[19.15.5.3 NMAC — N, 12/1/2008, A, X/XX/XXXX]

19.15.5.8 ENFORCEMENT OF STATUTES AND RULES: The division is charged
with the duty and obligation of enforcing the state’s rules and statutes relating to the
conservation of oil and gas, including the prevention of waste and the protection of correlative
rights, and [ineluding] the protection of public health and the environment. An owner or
operator shall obtain information pertaining to the regulation of oil and gas before beginning
operations.

[19.15.5.8 NMAC - Rp, 19.15.1.12 NMAC, 12/1/2008, A, X/XX/XXXX]

19.15.5.9 COMPLIANCE:
A. An operator is in compliance with Subsection A of 19.15.5.9 NMAC if the
operator:
N currently meets the financial assurance requirements of 19.15.8 NMAC;
(2)  is not subject to a division or commission order, issued after notice and
hearing, finding the operator to be in violation of an order requiring corrective action;
(3)  does not have a penalty assessment that is unpaid more than [70] 30 days
after issuance of the order assessing the penalty; and
(4)  has no more than the following number of wells out of compliance with
19.15.25.8 NMAC that are not subject to an agreed compliance or final order setting a schedule
for bringing the wells into compliance with 19.15.25.8 NMAC and imposing sanctions if the
schedule is not met:
(a)  two wells or fifty percent of the wells the operator operates,
whichever is less, if the operator operates 100 wells or less;
(b) five wells if the operator operates between 101 and 500 wells;
(c) seven wells if the operator operates between 501 and 1000 wells;
and
(d) 10 welis if the operator operates more than 1000 wells.

19.15.5 NMAC
EXHIBIT
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——F] B. Inactive wells.

(1)  The division shall make available on its website, and update daily, an

“inactive well list” listing each well, by operator, that according to division records:

(a) __ shows no production or injection for past 15 months;

[¢a)] (b) does not have its well bore plugged in accordance with
19.15.25.9 NMAC through 19.15.25.11 NMAC,;

()] (&) is not in approved temporary abandonment in accordance
with 19.15.25.12 NMAC through 19.15.25.14 NMAC; and

(€3] (d) is not subject to an agreed compliance or final order setting
a schedule for bringing the well into compliance with 19.15.25.8 NMAC [and-impesing
sanetions-tthe-operater doesnet-meet-thesehedule].

(2)  [Ferpurpeseset 015 5D RRLAC the listingofowell enthe-divisionls
inaetive-welH-list-as-a] A well inactive for more than [ene-year-plus-90-days] 15 months creates a
rebuttable presumption that the well is out of compliance with 19.15.25.8 NMAC.

C. Financial assurance. The division shall make available on its website and
update weekly the status of operators’ financial assurance that 19.15.8 NMAC requires,
according to division records.

[19.15.5.9 NMAC - Rp, 19.15.1.40 NMAC, 12/1/2008; A, 11/30/2016, A, xx/xx/xxxx]

POV I

19.15.5.1 [EOMPEIANCE-RROCEEDINGS:] ENFORCEMENT:
dpIpAs applicabletoadiudicator—proceedinss

7 - - -
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A, General. Whenever the division determines that a person violated or is violating

the Oil and Gas Act or a provision of any rule, order, permit or authorization issued pursuant to
the Oil and Gas Act. the division may seek a sanction by:

(1) issuing a temporary cessation order if it determines that the alleged
violation is causing or will cause an imminent danger to public health or safety or a significant
imminent environmental harm. The temporary cessation order shall remain in place until the
earlier of when the division determines that the alleged violation is abated or 30 days. unless a
hearing is held before the division and a new order 1s issued;

{2) issuing a notice of violation; or
{(3) commencing a civil action in district court.

B. Sanctions. The division may seek one or more of the following sanctions:
(1) a civil penalty;
{2) modification, suspension, cancellation or termination of a permit or

authorization:

3) plugging and abandonment of a well;

4) remediation and restoration of a well location and associated facilities,

including the
removal of surface and subsurface equipment and other materials;

(5) remediation and restoration of a location affected by a spill or release;

(6) forfeiture of financial assurance;

(7)____ shutting in a well or wells; and

(8)  any other remedy authorized by law.
C. Notice of violation,

(1) A notice of violation issued by the division shall state with reasonable

specificity:
{a) the identity of the alleged violator;

(b} ___the nature;and factual and legal basis of the alleged violation
including the provision of the Oil and Gas Act or rule, order, permit or authorization allegedly

violated;

{c) whether compliance is required immediately or within a specified

time period;
{d) the sanction(s) available for the alleged violation and the

sanction(s) proposed by the division:

(e) the availability of a process for informal review and resolution of
the alleged violation;
(H a staterent that if the notice of viclation is not informally resolved
within 30 days of service, the division will hold a hearing: and
(g) the date of the hearing, which shall be no later than 90 days after
the date of the notice of violation.
{2) The division shall serve the notice of violation on the alleged violator by
certified mai rovide the notice of violatj electronic mail if ible,
(3) If during the informal review the division and the alleged violator agree to

resolve the alleged violation, they shall incorporate their agreement into a stipulated final order
signed by both parties. The stipulated final order shall state that the alleged violator admits the
division’s jurisdiction to file the notice of violation, consents to the specified relief, including the
civil penalty. if any, and waives the alleged violator’s right of review by the commission.

19.15.5 NMAC 4



(4) If the division and the alleged violator fail to enter a stipulated final order

dlvnslon shall accnunj for gbﬂ seriousness of the vmla;;gg,_g_@_{alth eﬁbrts to comply with the

applicable requirement, history of noncompliance under the Qil and Gas Act and other relevant
factors. The civil penaltv assessed by the division shall not exceed $2.500 per day of
noncompliance for each alleged violation, unless the alleged violation presents a risk either to the

health or safety of the public or of causing significant environmental harm, or unless the
noncompliance continues beyond the time specified in the notice of violation or stipulated final

order, whereupon the civil penalty may not exceed $10,000 per day of noncompliance for each

alleged violation, provided that the civil penalty assessed by the division for an alleged viclation

shall not exceed $200.000.

E. Adjudicatory procedures. These adjudicatory procedures shall apply to
hearings on temporary cessation orders and notices of violation before the division, and the
provisions 0f 19.15.4 NMAC shall not apply.

{I) General provisions.
{a) Designation of parties. The parties shall be the division and the

person served with a notice of violation or order, referred to herein as “respondent”.

{b) Representation. Respondent may appear and participate in a
hearing either pro se or through counsel, provided that a collective entity, including a
corporation, partnership, unincorporated association, political subdivision or governmental
agency shall appear only through counsel or a duly authorized officer or member.

{c) Rule applicability. In the absence of a specific provision in this
section, the hearing examiner may apply the New Mexico Rules of Civil Procedure and

Evidence.

within 30 days of semce the dw:smn shall hold a hearmg at the lelSlon s prmcmal office.

(d) Computation of time. In computing any period of time under
19.15.5.10 NMAC the day of the event from which the designated period begins to run shall not
be included, and the last day of the computed period shall be included, unless it is a Saturday,
Sunday or legal state holiday, in which case the time is extended until the next day which is not a
Saturday, Sunday or legal state holiday. Whenever a party must act within a prescribed period
after service, and service is by first class mail only, three days is added to the prescribed period.

(e) Extensions of time. The hearing examiner may grant an extension
of time to file a document or continue a hearing upon timely motion upon consent of the parties,

or for good cause shown after consideration of prejudice to the other party and undue delay to

the hearing.

(f) Filing of documents. A party shall file the original of each
document and serve a copy on the other party, accompanied by a certificate of service identifying
the method and address used to complete service.

(g Service of documents. A party shall serve each document on the
other party or its counsel, as applicable, by personal service or first class mail, or by electronical

mail if the parties agree.
(h) Form of documents. Unless otherwise ordered, all documents

except exhibits, shall be on 8 1/2 x 11-inch white paper, shall contain the caption of the notice of

violation or temporary cessation order on the first page and shall be signed by the party or its
counsel, as applicable.

19.15.5 NMAC 5



(2) _ Pre-hearing procedures.

{a) Docketing. At the expiration of the 30 day period for informal

resolution of a notice of violation, when a party appeals a final order under Subsection E of

19.15.5.10 NMAC, or when the division gives notice that it intends to extend a temporary A
cessation order, the division shall docket the notice of violation or order for hearing, identify the Cos

al basis for t leged violation ropose ion(s), and serve a notice of docketi
on respondent.

(b) Answer. No later than 10 days after service of the notice of
docketmg, respondent shaIl file an answer statmg its objection, if any. and the factual and Iega Coow J

W' ; in the notlce of v1olat10n or order.
(c) Hearing examiner. The hearing examiner shall have the authority

to take all measures necessary to conduct a fair, impartial and efficient adjudication of issues,

and to maintain order and avoid undue delay, including the authority to conduct pre-hearing
conferences and hearings, rule on procedural and evidentiary motions. govern the examination of

w1tnesses and the admission of ev1dence, issue orders and prepare a recommended dectsnon [A

the notice of vnolat:gn, ;l]g hggrmg exammg[ Ehall not diseuss ex narte t!yg merits gf the

proceeding with the division or the respondent.

{d) Pre-hearing conference. The hearing examiner may hold a pre-
hearing conference to narrow the issues, eliminate or resolve preliminary matters and encourage
settlement, and may issue a pre-hearing order on procedural and evidentiary matters, including a /
chedule for the ﬁlmg of motions and testtmonL stipulations regardmg alleged violations and (=

il penalties or eleme eof._and any other matter

necessagg for the effi cnent conduct of the hearmg '/

(e) Pre-hearing statements. No later than 15 seven calendar days Geo<
before the hearing, a party who intends to present evidence at the hearing shall file and serve a

statement that contains the following information:
(i) the name, address. employment and gualifications,

including education and work history, of each witness;
{ii a-dires e Y-i-rarratee—farm-o Eeach-witnes 6“"/(

ment identifvi opinions ctual assertl upportin wutness testimony:
(iif) __the exhibits and other evidence to be presented by each

witness; and
(iv)  procedural matters that are to be resolved prior to the

hearing.

{f) Enforcement. The hearing examiner may enforce the

requirements of 19.15.5.10 NMAC by any appropriate means, including the exclusion of
testimony, exhibits and other evidence,

(g) Motions.
(i) General. All motions, except motions made orally during
the hearing, shall be in writing, specify the grounds for the motion, state the relief sought.

indicate whether the motion is opposed or unopposed and be served on the other party.
(ii) Unopposed motions. An unopposed motion shall state

that concurrence of the other party was obtained and shall be accompanied by a proposed order
approved by the parties.

19.15.5 NMAC 6



(iii} _ Opposed motions. An opposed motion shall state either

that concurrence was sought and not obtained, or the reason that concurrence was not sought.

(iv)  Response. No later than 10 days afier service of an
opposed motion, the opposing party may file a response. Failure to file a response shall be
deemed a waiver of any objection to the granting of the motion.

{v) Reply. No later than 10 days after service of a response to
an opposed motion, the moving party may file a reply.

{vi) Decision. The hearing examiner shall decide all motions
without a hearing, unless otherwise ordered by the hearing examiner sua sponte or upon written

request of a party.

[K))] Hearing procedures.
(a) General._The hearing examiner shall admit all evidence, unless he

or she determines that the evidence is irrelevant, immaterial. unduly repetitious or otherwise
unreliable or of little probative value. Evidence relating to settlement that would be excluded by
the New Mexico Rules of Evidence is not admissible.

(b) Witness examination. Witnesses shall be examined orally and
under oath or affirmation, provided that the parties may stipulate to the admission of the
testimony of a witness, or part thereof. Parties shall have the right to cross-examine a witness,
provided that the hearing examiner may limit cross-examination that is unduly repetitious,

harassing or bevond the scope of the direct testimony.
(c) Exhibits. A party shall label each exhibit used during the hearing

or offered into evidence with a designation identifying the party, the witness using or offering the
exhibit and a serial number.
(d) Burden of persuasion. The division has the burden of going

forward with the evidence and of proving by a preponderance of the evidence the facts relied
upon to show the alleged violation occurred and that the proposed civil penalty is appropriate.

Following the establishment of a prima facie case, respondent shall have the burden of going
forward with any adverse evidence or defense to the allegations.

(4) Post-hearing procedures.
{a) Transcript. The hearing shall be transcribed verbatim.
Respondent may order a copy of the transcript from the reporter at its own expense.
{b) Recommended decision. The director may reguest that the
hearing examiner prepare a recommended decision.
{c) Final order. The director shall file a final order addressing the

material issues of fact and law and may assess a sanction for each alleged violation, which shall
be served on the division and the respondent.

F. Commission review. No later than 30 days after the director serves the final
order, a party may file a notice of a_pDeal with the commission and_shall serve the notice of

appeal on the other garty The comm1ssnon shall schedule a heanng on the aggeal and notlﬁ the (j" ‘)A

ga_rues of the date

prowded however, that the parties may stlpulate to the_issues to be heard and to the adm:ssnon of
all or part of the record before the division. The commission shall conduct the hearing in

accordance with the adjudicatory procedures in Paragraph (1), Subparagraphs (c) through (g) of

Paragraph (2):, Para h (3} and_Subparagraph (a) of Paragraph (4) of Subsection E of
19.15.5.10 NMAC=
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: hearings. A partv ma lication for rehearing wi commission
ursuant to tion 70-2-2 SA 1978.

e QH Pavment of civil nenalh’ 5

Respondent shall the ﬁjll amount cml enalty assessed in & | order (i} no later

han 30 days after irector serves the fi r (i} if respondent file ice of appeal
to th ission or the district rsuant to Section 70-2-2 1978. no later th ; rl
avs a he commission or the district court files a final order eal is withdraw

HI. Resolution after commencement of hearing. If the parties agree to resolve a
notice of violation at any time after the commencement of a hearing, they shall file a stipulated
final order signed by both parties. The stipulated final order shall state that respondent admits
the division’s jurisdiction to file the notice of violation. consents to the specified relief, including

the civil penalty, if any, and waives respondent’s right of review by the commission or the court,
as applicable.

1J. Publication. about he divisi ish a list
identifying the temporary cessation orders and notices of violation issued during the preceding

year, along with the civil penalty paid, if any.
dK. Reservation. Nothing in 19.15.5.10 NMAC precludes the division from bringing

any other action and seeking any relief allowed by the Qil and Gas Act.
[19.15.5.10 NMAC - Rp, 19.15.14.1227 NMAC, 12/1/2008, A, xx/xx/xxxx)

19.15.5 NMAC 8
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This is an amendment to 19.15.5 NMAC, amending Sections 3, 8, 9 and 10 effective x/xx/xxxx.

Explanatory statement: Statute citations were corrected throughout the rule to conform to correct legislative
styles.

19.15.5.3 STATUTORY AUTHORITY: 19.15.5 NMAC is adopted pursuant to the Oil and Gas Act,
Section 70-2-6, Section 70-2-11, [and} Section 70-2-12 and Section 70-2-31 NMSA 1978.
[19.15.5.3 NMAC - N, 12/1/2008, A, X/XX/XXXX]

19.15.5.8 ENFORCEMENT OF STATUTES AND RULES: The division is charged with the duty and
obligation of enforcing the state’s rules and statutes relating to the conservation of oil and gas, including the
prevention of waste and the protection of correlative rights, and [ineluding] the protection of public health and the
environment. An owner or operator shall obtain information pertaining to the regulation of oil and gas before
beginning operations.

{19.15.5.8 NMAC - Rp, 19.15.1.12 NMAC, 12/1/2008, A, X/XX/XXXX]

19.15.5.9 COMPLIANCE:
A. An operator is in compliance with Subsection A of 19.15.5.9 NMAC if the operator:

(n currently meets the financial assurance requirements of 19.15.8 NMAC;

) is not subject to a division or commission order, issued after notice and hearing, finding
the operator to be in violation of an order requiring corrective action;

3) does not have a penalty assessment that is unpaid more than [70] 30 days after issuance
of the order assessing the penalty; and

@) has no more than the following number of wells out of compliance with 19.15.25.8

NMAC that are not subject to an agreed compliance or final order setting a schedule for bringing the wells into
compliance with 19.15.25.8 NMAC and imposing sanctions if the schedule is not met:

(a) two wells or fifty percent of the wells the operator operates, whichever is less, if
the operator operates 100 wells or less;

(b) five wells if the operator operates between 101 and 500 wells;

(c) seven wells if the operator operates between 501 and 1000 wells; and

8 Sipamtis 2ta—0 3 0 bas

@

10 wells if the operator operates more than 1000 wells,

—F| B. [nactive wells.

I The division shall make available on its website, and update daily, an “inactive well list”
listing each well, by operator, that according to division records:
(a j

shows no production or_injection for past

19.15.5 NMAC



[¢a}] (b} does not have its well bore plugged in accordance with 19.15.25.9 NMAC
through 19.15.25.11 NMAC;

(5] (<) is not in approved temporary abandonment in accordance with 19.15.25.12
NMAC through 19.15.25.14 NMAC; and

[¢e)] (d) is not subject to an agreed compliance or final order setting a schedule for
bringing the well into compliance with 19.15.25.8 NMAC [ard- R
schedule].

=

@ [ : isting e .
as-a] A well inactive for more than {ene-yearphis-90-days] 15 months creates a rebuttable presumption that the well
is out of compliance with 19.15.25.8 NMAC.

C. Financial assurance, The division shall make available on its website and update weekly the
status of operators’ financial assurance that 19.15.8 NMAC requires, according to division records.
[19.15.5.9 NMAC - Rp, 19.15.1.40 NMAC, 12/1/2008; A, | 1/30/2016, A, xx/xx/xxxx]

19.15.5.10 l ¢| ENFORCEMENT:

tifiing thho An-o
iy H

Y iden
rd TaCH
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: OS5 :
A. General. Whenever the djvision determines that a person violated or is violating the Oil and Gas

Act or g provision of any rule, order, permit or authorization issued pursuant to the Oil and Gas Act, the division
may seek a sanction by:

(1) issuing a temporary cessation order if it determines that the alleged violation is causing or

will cause an imminent danger to public health or safety or a significant imminent environmental harm. The
temporary cessation order shall remain in place until the earlier of when the division determines that the alleged
violation is abated or 30 days, unless a hearing is held before the division and a new order is issued;

{2) issuing a_notice of violation: or
(3} commencing a civil action in district court.
B. Sanctions. The division mav seek one or more of the following sanctions:
1) a civil penalty:
(2) modification, suspension, cancellation or termination of a permit or authorization;
3) plugging and abandonment of a weil:
(4) remediation and restoration of a well location and associated facilities. including the
removal of surface and subsurface equipment and other materials;
5) remediation and restoration of a location affected by a spill or reiease:
{6) forfeiture of financial assurance:
{7) shutting in a well or wells; and
(8 any other remedy authorized by law.
C. Naotice of violation.
(1) A notice of violation issued by the division shall state with reasonable specificity;
{a) the identity of the alleged violator;
{b}) the nature of the aileged violation, including the provision of the Oil and Gas

Act or rule, order, permit or authorization allegedly violated;
{c) whether compliance is required immediately or within a specified time period;

{d} the sanction(s) available for the alleged violation and theany sanction(s) proposed

by the division if the matter is not resolved during the informal review  process;

(e) the availability of a process for informal review and resolution of the alleped
violation;
() a statement thal if the notice of violation is not informally resolved within 30
days of service, the division will hold a hearing; and
(g} the date of the hearing, which shall be no later than 90 days after the date of the
notice of violation.
{2) The division shall serve the notice of violation on the allesed violator by certified mail
and, if contact information is reasonably available tg the division alsa by facsimile and/or e-mail.
3) If during the informal review the division and the alleged viglator agree to resolve the

alleged violation, they shall incorporate their agreement into a stipulated_final order signed by both parties. The
stipulated final order shall state that the alleged violator admits the division’s jurisdiction to file the notice of
violation, cc cif iefineluding the civil peralty ifany—and waives the allesed violator's rieht of e iew by thecommission. No
civil penaities shall be proposed by the division if the division and the alleged violator agree to a stipulated final
order and the alleged violator fulfills its obligations under that order.

{4) If the division and the alleced violator fail to enter a stipulated final order within 30 days

of service, the division shall hold a hearing at the division’s principal office,
W3 and 19.15.5.10{(E) MMAC, Fthe division

Teailie: WA CHY I E HE TP LB B T n R WHEE e e e b e iarhafinly
in conformity with the fine amounts, factors for enhancement. and factors in mitigation set forth in Tables [, 2, 3. 4,
and 5 to this Rule, The civil penalty assessed by the division shall not exceed $2,500 per dav of noncompliance for
each alleged violation, unless the alleged violation presents a risk either to the health or safety of the public or of
causing significant environmental harm. or unless the nencompliance continues beyond the time specified in the
notice of violation or stipulated final order, whereupon the civil penalty may not exceed $10.000 per day of

noncompliance for gach alleged violation, provided that the civil penalty assessed by the division for an alleged
violation shall not exceed $200,000. Daily fines recommended by the division shall commence no earlier than the
date the operator knew or, in the exercise of ordinary care, should have known about the alleged violation.

19.15.5 NMAC 3



__E. Exceptions to Civil Penalties. The division shall not propose or impose civil penalties for an
alleged violation if the BLM has imposed civil penalties or fines on the allesed violator for the same allezed
V

iolation and it shall revoke anv civil penalties imposed if the BLM subsequently imposes civil penalties or fines for

the same alleged violation.

F. Credits to Civil Penalties. Except as provide in 19, 15.10.5(E}, if the allesed violator pays civil
penalties or fines any state agency or federal agency for an alleged violation. the sums actually paid by the alleged
violator shall operate a credit to the civil penalties imposed by the division for the same alleged violation.

GE. Adjudicatory procedures. These adjudicatory procedures shall apply to hearings on temporary
cessation orders and notices of violation before the division, and the provisions of 19.15.4 NMAC shall not apply.

{1} General provisions.

{a) Designation of parties. The parties shall be the division and the person served
with a notice of violation or order, referred to herein as “respondent”,

(b) Representation. Respondent may appear and participate in a hearing either pro

se or through counsel, provided that a collectjve entity, including a corporation. partnershi unincorporated

association, political subdivision or governmental agency shall appear only through counsel or a duly authorized

officer or member.

{c) Rule applicability. In the absence of a specific provision in this section. the

hearing examiner may apply the New Mexico Rules of Civil Procedure and Evidence.

(d) Computation of time. In computing anv period of time under 19.15.5.10
NMAC the day of the event from which the designated period begins to run shall not be included. and the ast day of
the computed period shall be included, unless it is a Saturday, Sunday or legal state holiday, in which case the time
is extended until the next day which is not a Saturday, Sunday or legal state holiday. Whenever a party must act

within a prescribed period after service, and service is by first class mail only, three days is added to the prescribed
period.

{e) Extensions of time. The hearing examiner may grant an extension of time to

file a document or continue a hearing upon timely motion upon consent of the parties. or for good cause shown after
consideration of prejudice to the gther party and undue delay to the hearing,

(D) Filing of documents. A party shall file the original of each document and serve
a copy on the other party, accompanied by a certificate of service identifying the method and address used to

complete service,
(g} Service of documents._A party shall serve each document on the other party or
its counsel, as applicable, by personal service or first class mail., or by electronical mail if the parties agree.

(h) Form of documents. Unless otherwise ordered, all documents. except exhibits,

shall be on 8 1/2 x 1 1-inch white paper, shall contain the caption of the notice of violation or temporary cessation
order on the first page and shali be signed by the party or its counsel, as applicable,
{2) Pre-hearing procedures,
(a) Docketing. At the expiration of the 30 day period for informal resolution of a

notice of violation, when a party appeals a final order under Subsection E of 19.15.5.10 NMAC. or when the
division gives notice that it intends to extend a temporary cessation order. the division shall docket the notice of

violation or order, and serve a notice of docketing on respondent.

{b) Answer. No later than 10 days after service of the notice of docketing,

respondent shall file an answer stating its objection. if any, and the factual and legal basis for such objection, to each
alleged violation and sanction, including each element of the assessed civil penalty, in the notice of violation or

order.
(c) Hearing examiner. The hearing examiner shall have the authority to take all

measures necessary to conduct a fair, impartial and efficient adjudication of issues, and to maintain order and avoid
undue delay, including the authority to conduct pre-hearing conferences and hearings, rule on procedural and

evidentiary motions, govern the examination of witnesses and the admission of evidence, issue orders and prepare a
recommended decision. _Afier the initiation and before the conclysion of a proceedine under this section, the hearin

examiner shall not discuss ex parte the merits of the proceeding with the division or the respondent.

(d) Pre-hearing conference. The hearing examiner may hold a pre-hearing

conference to narrow the issues, eliminate or resolve preliminary matters and encourage settlement. and may issue a

re-hearing order on procedural and evidentiary matters, including a schedule for the filing of motions and

testimony, stipulations regarding alleged violations and requested relief, including civil penalties or elements

thereof, and any other matter necessary for the efficient conduct of the hearing,
(e} Pre-hearing statements. No later than 15 days before the hearing. a party who

19.15.5 NMAC 4



intends to_present evidence at the hearing shall file and serve a statement that contains the following information:

(i) the name, address, employment and gualifications. includine education
and work historv, of each witness;

{ii) the direct testimony in narrative form of each witness:

{iii} the exhibits and other evidence to be presented by each witness: and

{iv) procedural matters that are to be resolved prior to the hearine.

{N Enforcement. The hearing examiner may enforce the requirements of

19.15.5.10 NMAC by any appropriate means, including the exclusion of testimony, exhibits and other evidence.

(g} Motions.
(i) General. All motions, except motions made orally during the hearing,

shall be in writing, specify the grounds for the motion, state the relief sought. indicate whether the motion is

opposed or unopposed and be served on the other party.
{ii) Unopposed motions. An unopposed motion shal) state that

concurrence of the other party was obtained and shall be accompanied by a proposed order approved by the parties,

(iii) Opposed motions. An opposed motion shall state ejther that

concurrence was sought and not gbtained, or the reason that concurrence was not sought.

(iv) Response. No later than 10 days after service of an opposed motion.

the opposing party may file a response. Failure to file a response shall be deemed a waiver of any objection to the

granting of the motion.

{v) Reply. No later than 10 days after service of a response to en opposed
motion, the moving party may file a reply.

{vi) Decision._The hearing examiner shall decide all motions without a
hearing, unless otherwise ordered by the hearing examiner sua sponte or upon written request of a party.
=, (h) Shortening Deadlines. On the written request of the alleged violator showing

good cause, the hearing officer may shorten any deadlines hereunder to conduct the hearing as expeditiously as
possible. [f the request for shortening deadlines is opposed by the division the procedures for opposed mations set
forth in 19.15.5.10{G)2)(zz) shall nat apply and the hearing officer shall decide the reguest. with or without hearing,
as quickly as practicable,

{3} Hearing procedures.
{a) General. The hearing examiner shall admit ali evidence. unless he or she

determines that the evidence is irrelevant, immateriai, unduly repetitious or otherwise unreliable or of little probative
value. Evidence relating to settlement that would be excluded by the New Mexico Rules of Evidence is not

admissible.

(b) Witness examination. Witnesses shall be examined orally and under oath or

affirmation, provided that the parties may stipulate to the admission of the testimony of a witness, or part thereof.

Parties shall have the right to_cross-examine a witness, provided that the hearing examiner may limit cross-
examination that is unduly repetitious, harassing or beyond the scope of the direct testimony,

{c) Exhibits. A party shall label each exhibit used during the hearing or offered
into evidence with a designation identifying the party. the witness using or offering the exhibit and a serjal number.

(d) Burden of persuasion. The division has the burden of going forward with the
evidence and of proving by a preponderance of the evidence the facts relied upon to show the alieged violation
occurred and that the proposed civil penalty is appropriate. Following the establishment of a prima facie case,
respondent shall have the burden of going forward with any adverse evidence or defense to the allegations.

(4) Post-hearing procedures.

(a) Transcript. The hearing shall be transcribed verbatim. Respondent may order
a copy of the transcript from the reporter at its own expense,

(b Recommended decision. The director may request that the hearing examiner
prepare a recommended decision,

{c) Final order. The director shall file a final order addressing the material issues

of fact and law and may assess a sanction for each alleged violation, which shall be served on the division and the

respondent.
EH. Comm ission review. Mo later than 30 days afier the director serves the final order, a party may

file a notice of appeal with the commission and shall serve the notice of appeal on the other party. The commission
shall schedule a hearing on the appeal and notify the parties of the date and time of the hearing. The_commission
may appoint a hearing examiner, who may be a member of the commission. The commission shall conduct a de

novo review, provided however, that the parties may stipulate to the issues to be heard and to the admission of all or

19.15.5 NMAC 5




part of the record before the division. The commission shall conduct the hearing in accordance with _the

adjudicatory procedures in Paragraph (1), Subparagraphs {c) throueh (g) of Paracraph (2). Paragraph 3} and
Subparagraph (a) of Paragraph (4) of Subsection E of 19.15.5.10 NMAC:.

L. Rehearing before the Commission. Any party adversely affected by the decision of the
Commission may file a petition for rehearing with the Commission which the Commission shall act upon as
provided in Section 70-2-25{A) NMSA.

G Payment of civil penalty. No later than 30 days after the director es the final order,

respondent shall pay the full amount of the civil penalty assessed in the final ordet, provided however that if
respondent files a notice of appeal to the commission, no later than 38-35 days a ter the commission files a final

order or the appeal is withdrawn, respondent shall pay the full amount of the civil penalty assessed jn the final order.

If the respondent files an appeal to district court pursuant to Section 70-2-25(B) NMSA, any civil penalty paid by
the respondent pursuant to the final order is subject to refund. in whole or in part, by the division if and to the extent
that respondent is successful in respondent’s appeal to the district court,

HKJ.  Resolution a commencement of hearing. If arties asree to Ive a notice of violation

at any time after the commencement of a hearing, they shall file a stipulated final order signed by both parties. The
stipulated final order shall state that respondent admits the division’s jurisdiction to file the notice of violation,
consents to the specified relief, including the civii penalty, if any, and waives respondent’s right of review by the

commission or the court, as applicable.
ILK. Publication. Onora Oct lofe ear, the division shall publish a list identifyi e

temporary cessation orders and notices of violation issued during the preceding year, along with the civil penalty
paid. if any.

dME.  Reservation. ing in 19.15. IMAC precludes the division from bringina anvy other action
and seeking any relief allowed by the Qil and Gas Act,

[19.15.5.10 NMAC - Rp, 19.15.14.1227 NMAC, 12/1/2008, A, XX/XXIXRXX]
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Figure: 19.15.5.10(D)

Table 1. Penalty Guideline

General Description

Base Fine Amount

Commission denied access $500.00
failure to comply with well sign requirements $250.00
failure to comply with entrance sign requirements $250.00
failure to comply with tank battery sign requirements $250.00
no drilling permit approved $2,500
no drilling permit: no application filed $5,000
use of prohibited pits: fresh water pit area $2,500
use of prohibited pits: salt water or other fluid area $2,500
reserve pits: fresh water pit area $2,500
1eserve pits: salt water or other fluid pit area $2,500
workover and other pits: dry $1.200
workover and other pits: wet $2,500
no permit to dispose or inject $2,500
failure to comply with tubing and packer requirements $1,000
open casing/tubing $1,000
failure to comply with wellhead control requirements $2,500
failure to comply with surface casing requirements $1,000
failure to notify of setting plugs $750
failure to follow general plugging requirement $500.00
failure to remove miscellaneous loose junk and trash $500.00
failure to remove tanks, vessels, and related piping $1,250.00
failure to empty tanks, vessels, and related piping $2,500
failure to test prior to reactivating well $500
failure to file completion records/logs $1,000
failure to notify of incident $1,500
improper fire prevention $500
improper storage tank signs in a non-public area $250.00
improper storage tank signs in a public area $250.00
improper entry signs in a non-public area $250.00
improper entry signs in a public area $250.00
improper entry signs in a populated public area $250.00
failure to update contingency plan $1,250.00
failure to notify of H2S contingency plan activation $2,500
failure to notify of H2S contingency plan activation $5,000
intentional failure to file written report of H2S release $1,500
failure to file written report of emergency H2S release $2,500
no permit to dispose or inject $2,500
failure to comply with tubing and packer requirements $1,000
failure to comply with hazardous waste disposal operation requirements $1,000




Table 1 (cnt’d)

General Description

Base Fine Amount

failure to file completion report $500
failure to permit seismic/core holes penetrating usable quality water $500
failure to properly plug seismic/core holes $500




Figure: 19.15.5.10(D) NMAC

Table 2: Factors in Enhancements

Threatened or Severity of
Evidentiary Factors Actual Pollution Hazard Violation

Agricultural land or
sensitive wildlife habitat $500 to $2,500
Endangered or threatened

species $1,000 to $5,000
Minor freshwater source
(minor aquifer, seasonal
watercourse) $1,250 to $3,750
Major freshwater source
(major aquifer, creeks,
rivers, lakes, and reservoirs)
Impacted residential/public
areas
Hazardous material release
Reportable incident/accident
Reckless conduct of
operator
Intentional conduct of
operator

$2,500 to $12,500

$500 to $7,500
$1,000 to $12,500
$2,500 to $12,500

Double total penalty

Triple total penalty




Figure: 19.15.5.10(D) NMAC

Table 3. Penalty enhancements based on number of prior violations within four years

Number of violations in four years prior to action

Enhancement amount

One $500
Two $1,000
Three $1,500
Four $2,000




Figure: 19.15.5.10(D) NMAC

Table 4. Penalty enhancements based on total amount of prior penalties within four years

Total administrative penalties assessed in the four years prior

Enhancement amount

to action
Less than $5,000 $500
Between $5,000 and $12,500 $1.250
Between $12,500 and $25,000 $2.500
Between $25,000 and $50,000 $5,000
Between $50,000 and $100,000 $10,000

Over $100,000

10% of total amount




Table 5: Factors in Mitigation

Adjustments to Penal

Factors in Mitigation

Absence of similar prior | 50% reduction
violations by operator in
previous 24 months : ;
Low productive capacity | 20-30 bbls. 10-19.9 bbls. Less that 10 bbls./oil
of well for first violation | oil/day or 400- oil/day or 200-399 | day or 200 mcf./day
on well* 600 mcf/day: mecf./day 50% 75% reduction
25% reduction reduction
Lack of Severity to Tangible efforts | Substantial efforts
Violation made to comply: | to comply: 50%
25% reduction reduction _ TEet
Size of Operator/ Operates 501- Operates 101-500 | Operates less than
Financial ability of 1,000 wells in wells in NM: 50% | 100 wells in NM:
operator to pay fine NM: 25% reduction 75% reduction
reduction

*Average of 12 months prior to month of violation using reported barrels of oil for oil wells and
reported mcf. of gas for gas wells.



NMOGA EXHBIIT A
NMOGA’s Proposed Modifications (Highlighted)

19.155.3 STATUTORY AUTHORITY: 19.15.5 NMAC is adopted pursuant
to the Qil and Gas Act, Section 70-2-6, Section 70-2-11, [ard] Section 70-2-12 and
Section 70-2-31 NMSA 1978.

[19.15.53 NMAC - N, 12/1/2008, A, X/XX/XXXX)

19.155.8 ENFORCEMENT OF STATUTES AND RULES: The division is
charged with the duty and obligation of enforcing the state’s rules and statutes
relating to the conservation of oil and gas, including the prevention of waste and
the protection of correlative rights, and [ineluding] the protection of public heaith
and the environment. An owner or operator shall obtain information pertaining to

the regulation of oil and gas before beginning opcrations.
[19.15.5.8 NMAC - Rp, 19.15.1.12 NMAC, 12/1/2008, A, X/XX/XXXX]

19.15.5.9 COMPLIANCE:
A.  An operator is in compliance with Subsection A of 19.15.5.9 NMAC
if the operator:

(1)  currently meets the financial assurance requirements of 19.15.8
NMAC;

(2) isnot subject to a division or commission order, issued after
notice and hearing, finding the operator to be in violation of an order requiring
corrective action;

(3)  does not have a penalty assessment that is unpaid more than
[78] 30 days after issuance of the order assessing the penalty; and

(4)  has no more than the following number of wells out of
compliance with 19.15.25.8 NMAC that are not subject to an agreed compliance or
final order setting a schedule for bringing the wells into compliance with
19.15.25.8 NMAC and imposing sanctions if the schedule is not met:

(a) two wells or fifty percent of the wells the operator
operates, whichever is less, if the operator operates 100 wells or less;

(b) five wells if the operator operates between 101 and 500
wells;

(¢) seven wells if the operator operates between 501 and
1000 wells; and

(d) 10 wells 1f the operator operates more than 1000 wells.

19.15.5 NMAC




forthe-pasti2-months-by-making-such-information-available-on-the-divdsion’s
webstte—Furtherat-least-60-days-prie-te-commeneing-an-enforeement-action
againstan-operaterfor-a-vielation-of19-145:5-0 NMAC thedivisionshall-notifi-the
eperator-by-fiest-elass-mail-to-the-address-provided-to-the-division-pursuant-to
Subseetion-C-6f1915.9.8 NMAC:
———E——TFhe-division-shall-make-available-on-ts-website-and-update-weekly
the-status-ofoperators—finaneial-assuranee 19158 NMACrequires;-aceordingto
divisien-recerds:

) —TFhe-divisionshall-make-available-on-itsavebsite-division-or
eommrsmenmde;—s—&ssaeé-&ﬁemeuc&aHel—heanna—imdmg-an-eperate;—le-lae—m
violation-of-an-orderrequiringcorrective-action:

(Z)—An-operator-whe-contests-an-orderfinding-i-to-be-invdiolation
oFan-orderrequiring-corrective-acton-may-appeal-and-may-seek-a-stay-of-the
erder—An-orderthatis-stayed-pending-appeal-does-not-affect-an-operator’s
eomphance-with-Subseetion-A-0i-1915 59 NMAC:

(3)—An-operaterwhe-ecompletes-the-corrective-action-the-erder
requires-may-fle-a-meotion-with-the-erder s-issuer-to-declare-the-erdersatisfied:
Fhe-division-or-commission-as-applicable;may-grant-the-metion-without-hearing;
ormay-sel-the-matter-fer-hearing:

——FE+———Penalty-assessments:
—————{H)—the-division-shal-make-available-on-itsavebsite penalty
assessiients-assessed-under-the-Otand-Gas-Actoverthelast-12menths-und-the
date-the-eperaterpaid-themraceordingto-division-records:
————Z)—Any-erderthatisstayed-pending-appeal-doesnet-alfect-an
operater=s-comphiance-with-Subsection-A-oH 91550 NMAC

——F] B. Inactive wells.

(1)  The division shall make available on its website, and update
daily, an “inactive well list” listing each well, by operator, that according to
division records:

(a) _shows no production or injection for past 15 months:

[(a}] (b) does not have its well bore plugged in accordance
with 19.15.25.9 NMAC through 19.15.25.11 NMAC;

(5] (c) is not in approved temporary abandonment in
accordance with 19.15.25.12 NMAC through 19.15.25.14 NMAC; and

€3] (d) is not subject to an agreed compliance or final
order setting a schedule for bringing the well into compliance with 19.15.25.8

NMAC [mad—tmpe&ag-s&ae&en&rﬁihe—ep%dees—ne%meel—the—seheéﬁe]
@ I
division's-inactive-well-lstasa] A well 1nact1ve for more than [ene-yearplus90

19.15.5 NMAC
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days] 15 months creates a rebuttable presumption that the well is out of compliance
with 19.15.25.8 NMAC.

C. Financial assurance, The division shall make available on its
websile and update weekly the status of operators’ financial assurance that 19.15.8
NMAC requires. according to division records,

[19.15.5.9 NMAC - Rp, 19.15.1.40 NMAC, 12/1/2008; A, 11/30/2016, A,
XX/XX/XXXX]

19.155.10 [COMPLIANCEPROCEEDINGS:] ENFORCEMENT:
[A.—-’Fhe—;arevis—iens-iﬂ—l—Q.—Iéftl—NMAGappHeal}le—te-aelj-uc-lieai:ela-'
pmeeed@ngﬁ—s%»faﬂ—aﬁﬁly—la—emnpliaHee—pmeeeel%ngs-tmless-alicefed-e ramended-by
9155 H-NMAG
B—A-compliance-proeeeding-is-an-adjudiea tory-proceeding-i-which-the
division-seeks-an-order-impesins-sanetions—oryvi olatien-efa-provisien-ofthe-Oi
and-G asAe{TNMSMQJSéeGHeHSJO—EA4hmugHGJ,—3S—eHﬁFe¥isieH—&Fa
ritle-or-order-issued-pursnant-to-the-act—Sueh-sa netons-may-include-but-are-not
lintited-to:

f“ 1Ol LY !\hlﬁ\nl:"lﬁﬁﬂ (I':“\ O RIVMICIAR f\“’lﬁﬂ n:l a1y !-‘GL'

\-l} l‘-\.‘l-lll lllb \-UIIII?III.III\-\- Yy VT .ll\)\ LT AV SRl s v s e i g i b g I A IL{Q
NMSA-1978-Seclions-Z0-2—1-throu gh-70-2-38-or-a-provision-of-a-rule-ororder
issued-prrsuant-te-the-aet:

(Z)—assessment-efcivil-penalties pursuant-to NMSA-1978Section
M{Aﬁ&se&ﬁeﬂ—&%e&m#@%%%@l&

£y corractiam nni:nn ;nglu 1o bdoaat Liyratin i \'ﬂniarnnnf Fatl

\-'} e I WOV I TIVILT lll&ll.l\llllb VAT TIU0 TR OTIN;Y TOUTICCTITNCTTIT T

remeeﬁatierreilc—emaﬁﬁﬂa{-ien-aﬂdmm:al—eﬁsuﬁaee—equ%pmenﬁ
—————)—pluggingand-abandenment-oLa-well-and-restoration-and
remediation-of-the-wellHoeation-and-autherity-for-the-division-to-forfeit-the
apﬁﬁeable—ﬁlmneiﬂ!—asswaﬂee#luae-weiﬁs—ﬁel-ﬁ%ﬂgged-&nd—abandeﬁed-aﬁé—khe
lecation-restored-and-remediated;

= "enial—eaneeHai-ieﬁer—ﬁﬁpensiei 2 A
\hJ, ok [ [
L6 Ann:'_jl nv)nr-nllni;nn Fat r‘llr‘l\nnr'; (' r\rnnf"‘!nl r-)ﬁf:nn 1y fsm pn oopa oo e
‘v} u\.-ulul, =UNTELTIOTTIOTT U JLJ-JI.IUII.JIU U iaTori aco L3 LI‘IIIJPUI l-,
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—(%}—prew&ng—a—geaem#dese&p&en-eﬂhe—f&e&s—swpw&ng%he
allegations;

~—————(4)——stating-the-sanction-or senctions-seughir-and
—————(5)—providingpropesed-legal-notice:

Fellgue

(I)—the-division-shall-publish-notice-in-accordance-with-19-15.4.9
NMAC
————{()—the-division-shall-provide-notice-to-the-operator-and-any-ether
responsible-parties-against-whem-the-compliance-erder-is-seught-by-follawing-the
provisions-of1 94541 2 NMAG:

—E——The-director-may-enter-into-an-agreed-compliance-order-with-an-entity
againstwhom-comphance-is-sought-teresolvealleged-violations-ofanyprovision
of-the-Oil-and-Gas-Aet-NMSA1978;Seetions70-2-1-through-70-2-38-or-any
provisien-of-any-rule-or-orderissued-pursuant-to-the-act—The-director-may-enter
into-an-agreed-complance-orderprier-to-orafier-the-filing-of-an-application-for-an
administrative-compliance-proceeding—An-agreed-compliance-ordershall-have-the
same-force-and-effect-as-a-compliance-order-issued-after-an-adjudicatory-hearing.
—F——Nothing-in19-15:510-NMAC precludes-the-division-from-bringing
other-actions-previded-for-inthe-Oil-and-Gas-Act NMSA-1978 Seetions-70-2-1
through-70-2-38-including-but-netlimited-to-the follewing:—suit-for
indemnification-pursuant-to-NMSA-1078, Section-70-214(E)-or- NMSA-1978.
Section-70-2-38(13):-an-action-through-the-attorney-general-with-respeet-to-the
forfeiture-ofHegal-oil-or-illepal pas-pursuani-te- NMSA1978. Section70-2-32:an
injenetion-under NMSA1078; Seetion70-2-28:-or-collection-of penalties-pursuant

LA 0 e

A. _General. Whenever the division determines that a person violated or

is violating the Qil and Gas Act or a provision of any rule. order, permit or
authorization issued pursuant to the Oil and Gas Act, the division may seek a
sanction by:

(1)  issuing a temporary cessation order if it determines that the
alleged violation is causing or will cause an imminent danger to public health or
safely or a significant imminent environmental harm. The temporary cessation
order shall remain in place until the earlier of when the division determines that the
alleged violation is abated or 30 days. unless a hearine is held before the division
and a new order is issued;

(2)  issuing a notice of violation: or

(3) __commencing a civil action in district court.

19.15.5 NMAC _ 4



B. _ Sanctions. The division may seek one or more of the following
sanctions:

(1)  acivil penalty;
(2) modification, suspension, cancellation or termination of a
permit or authorization;
(3)_ plugging and abandonment of a well;
(4) remediation and restoration of a well location and associated
facilities, including the
removal of surface and subsurface equipment and other
matenals;
(5) remediation and restoration of a location affected by a spill or

release;
{(6) forfeiture of financial assurance;
(7) __ shutling in a well or wells; and
(8)__ any other remedy authorized by law.
_C. _ Notice of violation.
(1) A notice of violation issued by the division shall state with

reasonable specificity:

(a) _ the identity of the alleged violator;

(b) _the nature, factual and legal basis of the alleged
violation, including the provision of the Oil and Gas Act or rule. order. permit or
authorization allegedly violated:

(¢) _whether compliance is required immediately or within a
specified time period;

(d) the sanction(s) available for the alleged violation and the
sanction(s) proposed by the division ififheltiotice ofiviolation is not cired.

(e) the availability of a process for informal review and
resolution of the alleged violation:

(f)  a statement that if the notice of violation is not informally
resolved within 30 days of service, the division will hold a hearing; and

(g) the date of the hearing, which shall be no later than 90
days after the date of the notice of violation.

(2) __The division shall serve the notice of violation on the alleped
violator by certified mail.

(3) If during the informal review the division and the alleged
violator agree to resolve the alleged violation, they shall incorporate their
agreement into a stipulated final order signed by both parties. The stipulated final
order shall state that the alleged violator admits the division’s jurisdiction to file

the notice of violation, consents to the specified relief, including the civil penalty,
if any, and waives the alleged violator’s right of review by the commission.

19.15.5 NMAC 3



(4) _Ifthe division and the alleged violator fail to enter a stipulated
final order within 30 days of scrvice, the division shall hold a hearing at the
division’s principal office.

D.  Civil pe naltles. '
s '"m"nmﬂ--r 4*9:‘:-45!&

,: mf' o S L O O R )

'.'_. u e

“1— _.- ..' __
oF _.A._ .‘.‘L'i.-&'ﬂ-..:i- -Lli.--.-L'J

3 . Ipenalties.a 1‘ s
the Division.afier hearing The- ﬂ*'ﬁuf_’f‘ shall account for the §cr101_1§ness of the
violation, good faith efforts to comply with the applicable requirement, history of
noncompliance under the Oil and Gas Act and other relevant factors. The civil
penalty assessed by the division shall Eon mehc'em’to‘:ééir ier-thanithe a e thatthe
Division, demioniStrates thal tHe respondentwas aware or-should have been aware
ofithe violation and shaill not exceed $2,500 per day of noncompliance for each
alleged violalion, unless the alleged violation presents a risk either to the health or
safety of the public or of causing significant environmental harm. or unless the
noncompliance continues bevond the time specified in the notice of violation or
stipulated final order, whereupon the civil penalty may not exceed $10.000 per day
of noncompliance for each alleged violation, provided that the civil penalty
assessed by the division for an alleged violation shall not exceed $200,000.

E. Adjudicatory procedures. These adjudicatory procedures shall
apply to hearings on temporary cessation orders and notices of violation before the
division, and the provisions 0f19.15.4 NMAC shall not apply.

(1) General provisions.
(a) _ Designation of parties. The partics shall be the division
and the person served with a noticc of violation or order, referred to herein as

“respondent”.

(b) Representation. Respondent may appear and participate
in a hearing cither pro se or through counsel, provided that a collective entity,
including a corporation, partnership, unincorporated association, political
subdivision or governmental agency shall appear only through counsel or a duly
authorized officer or member.

(¢) Rule applicability. In the absence of a specific
provision in this section, the hearing examiner may apply the New Mexico Rules
of Civil Procedure and Evidence.

(d) Computation of time. In computing any period of time
under 19.15.5.10 NMAC the day of the event from which the designated period
begins to run shall not be included, and the last day of the computed period shall be
included. unless it is a Saturday, Sunday or legal state holiday, in which case the
time is extended until the next day which is not a Saturday, Sunday or legal state
holiday. Whenever a party must act within a prescribed period after service, and
service is by first class mail only, three days is added to the prescribed period,

(¢) __Extensions of time. The hearing examiner may grant an

19.15.5 NMAC 6



extension of time to file a document or continue a hearing upon timely motion

upon consent of the parties, or for good cause shown afier consideration of
prejudice to the other party and undue delay to the hearing.

(f) _ Filing of documents. A party shall file the original of
each document and serve a copy on the other party. accompanied by a certificate of

service identifying the method and address used to complete service.

(g) _ Service of documents. A party shall serve each
document on the other party or its counsel, as applicable, by personal service or
first class mail, or by clectronical mail if the parties agree.

(h) __Form of decuments. Unless otherwise ordered, all
documents. except exhibits, shall be on 8 1/2 x 11-inch white paper. shall contain
the caption of the notice of violation or temporary cessation order on the first page
and shall be signed by the party or its counsel, as applicable.

(2) Pre-hearing procedures.

(a) Docketing. At the expiration of the 30 day period for
informal resolution of a notice of violation, when a party appeals a final order
under Subsection E of 19.15.5.10 NMAC, or when the division gives notice that it

intends to extend a temporary cessation order, the division shall docket the notice
ing, ‘identity the factualibasis.fors ke alleged viclation

of violation or order ﬁ,;hem' n
andiproposed sanctions. and serve a notice of docketing on respondent.

(b) _Answer. No later than 10 days after service of the notice
of docketing, respondent shall file an answer stating its objection, if any, and the
factual and legg basw for such oblectlon, to each a]leged violation and proposed

TP e TATEE ] «

in the notice of

violation or order.

(c) Hearing examiner. The hearing examiner shall have the
authority to take all measures necessary to conduct a fair, impartial and efficient
adjudication of issues. and to maintain order and avoid undue delay, including the
authority to conduct pre-hearing conferences and hearings. rule on procedural and
evidentiary motions, govern the examination of witnesses and the admission of
ev1dence, issue orders and nrepare a recommended decision. :

aforadthe conelis Ea-procesdine-undertk "*ﬁi‘-‘;fiﬁ"f‘ ?"Jf’*".-f-;‘?;;.f of
fhewa?;czﬁ?b?ﬁm’ laﬁtz%ﬂ the hearmg examiner shall not discuss ex parte the merits of
the proceeding with the division or the respondent.

(d) _ Pre-hearing conference. The hearing examiner may
hold a pre-hearing conference to narrow the issues, eliminate or resolve
preliminary matters and encourage settlement, and may issue a pre-hearing order
on procedural and evidentiary matters, including a schedule for the filing of
motions and testimony, stipulations regarding alleged violations and requested

relief, including propased civil penalties or elements thereof, and any other matter

19.15.5 NMAC 7



necessary for the efficient conduct of the hearing.

() Pre-hearing statements. No later than 57 calendar
days'before the hearing. a party who intends to present evidence at the hearing
shall file and serve a statement that contains the following information:

(i) _ the name, address, employment and qualifications,
including education and work histoxz.ﬂ of each witness;
Gssertions of eagh wiiess?s testimomhe

———m Ty

(iii) _the exhibits and other evidence to be presented by

each witness; and

(iv) _ procedural matters that are to be resolved prior to

the hearing,

() _ Enforcement. The hearing examiner may enforce the
requirements of 19.15.5.10 NMAC by any appropriate means, including the
exclusion of testimony, exhibits and other evidence.

(g) Motions.

(i) __ General. All motions. except motions made orally
during the hearing, shall be in writing, specify the grounds for the motion, state the
relief sought, indicate whether the motion is opposed or unopposed and be served
on the other party.

(if) __ Unopposed motions. An unopposed motion shall
state that concurrence of the other party was obtained and shall be accompanied by
a proposed order approved by the parties.

(iii) Opposed motions. An opposed motion shall state

either that concurrence was sought and not obtained, or the reason that concurrence

was not sought.

(iv) _Response. No later than 10 days after service of
an opposed motion, the opposing party may file a response. Failure to file a
response shall be deemed a waiver of any objection to the granting of the motion.

(v) Reply. No later than 10 days after service of a
response to an opposed motion, the moving party may file a reply.

(vi) Decision, The hearing examiner shall decide all
motions without a hearing, unless otherwise ordered by the hearing examiner sua
sponte or upon written request of a party.

(3) _ Hearing procedures.
_(a) _General. The hearing examiner shall admit all evidence,
unless he or she determines that the evidence is irrelevant, immaterial, unduly

repetitious or otherwise unreliable or of little probative value. Evidence relating to
settlement that would be excluded by the New Mexico Rules of Evidence is not

19.15.5 NMAC 8



admissible.

{b) Witness examination. Witnesses shall be examined
orally and under oath or affirmation, provided that the parties may stipulate to the
admission of the testimony of a witness, or part thereof. Parties shall have the right
to cross-examine a witness, provided that the hearing examiner may limit cross-
examination that is unduly repetitious, harassing or beyond the scope of the direct

testimony.

(c) _ Exhibits. A party shall label each exhibit used during
the hearing or offered into evidence with a designation identifying the pariy, the
witness using or offering the exhibit and a serial number,

(d) _ Burden of persuasion. The division has the burden of
going forward with the evidence and of proving by a preponderance of the
evidence the facts relied upon to show the alleged violation occurred and that the
proposed civil penalty is appropriate. Following the establishment of a prima facie
case, respondent shall have the burden of going forward with any adverse evidence
or defense to the allegations.

(4)  Post-hearing procedures,

(a) Transcripf. The hearing shall be transcribed verbatim.

Respondent may order a copy of the transcript from the reporter at its own

CXPENSE.

(b) Recommended decision. The director shall may.request
that the hearing examiner prepare a recommended decision,

(c) _Final order. The director shall file a final order
addressing the material issues of fact and law and may asscss a sanctjon for each
alleged violation, which shall be served on the division and the respondent.

F. Commission review. No later than 30 days after the director serves
the final order, a party may file a notice of appeal with the commission and shall
serve the notice of appeal on the other party. The commission shall schedule a
time of the hear

hearing on the appeal and notify the parties of the date an
5 SR P T "‘-"'H'_ Sy - TRV oy M

ST O R Y Sioronioy Ly

OSSO - 8P oH RCarth - 2Xahih i
B 3The commission shall conduct a de novo review. provided however,
that the parties may stipulate to the issues to be heard and to the admission of all or
part of the record before the division. The commission shall conduct the hearing in

accordance with the adjudicatory procedures in Paragraph (1), Subparagraphs (c)

T T R e o iy T A o e
2 pileWithithelcommission
X

o I'.___:l:":'_“rT?".'.l
idetenniined,
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R i .
hall {r ar .r_gr se. l applicafion in whole. or.in part within JO"busmess day:
5

[ ey T '} P Ry e Ta
aflerthep f_.-_q yifi eS'}rt and the commission’s:; mﬁa@ aéha .the application Jthm
SRTER - Rl L T Py Vg B A e
cHiDeri p ‘l"-fj' ’r*Juggﬁg finai _'_.'!AQ.L____I G guu u.- ﬂ}if on.

int) s Sit H ”L_LJL{:.E-{M*I:‘ the 6.COmmISSIOn may.enter-a new
b‘. u Jr,e IE ”ﬁ__{, the circumstan Cesmay. m

F.G: Payment of civil penalty. No later than 30 days after the director
scrves the final order. respondent shall pay the full amount of the civil penalty
assessed in the final order, p_ovided howgver that if respondent files a notice of
appeal to the_commnsston or.d. district. court; no later than 30 days after the
issuance of commisstenfiles a final order or the appeal is withdrawn, respondent
shall pay the Iull amount of the civil penalty assessed in the final order.

G.H. Resolution after commencement of hearing. If the parties asree o
resolve a notice of violation at any time after the commencement of a hearing. they
shall file a stipulated final order signed by both parties. The stipulated final order
shall state that respondent admits the division’s jurisdiction to file the notice of
violation, consents to the specified relief, including the civil penalty. il any, and
waives respondent’s right of review by the commission or the court. as applicable.

H. £ Publication. On or about Qctober 1 of each vear. the division shall
publish a list identifving the temporary cessation orders and nolices of violation

issued during the preceding year, along with the civil penalty paid, il any.

I.J: Reservation. Nothing in 19.15.5.10 NMAC precludes the division
from bringing any other action and seeking anv relicf allowed by the Oil and Gas
Act.

[19.15.5.10 NMAC - Rp, 19.15.14.1227 NMAC, 12/1/2008, A, XX/XX/XXXX]

13953981 _v!
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500 Mosth Main Street, Suile 200
P.O. Box 1973

rm 5 fro )Zg Roswell, l:se;rs)m 88202-1973
ENERGY/ CORPORATION? Fax (575) 622-2512

January 2, 2020

Ms. Florene Davidson

Commission Clerk

Administration and Compliance Bureau
florene.davidson{@state nm.us

RE: Comments for Proposed Administrative Penalties Rule

Armstrong Energy Corporation (“AEC™) appreciates the opportunity to comment on the
proposed Administrative Penalties Rule (the “Proposed Rule™). AEC is a small independent
oil and gas exploration and production company with fewer than 30 employees, and the
Proposed Rule has the potential to adversely impact our daily operations, and unnecessarily
increase operating expenses at a time when the industry is already under economic stress.

Proposed Rule 19.15.5.10 must be revised because the enforcement provision exceeds the
authority granted to the OCD under NMSA 1978 70-2-31 (2019). Pursuant to 70-2-31(B), a notice of
violation “shall provide notice of potential sanctions” (emphasis added), and does not authorize the
division to propose sanctions. However, under proposed 19.15.5.10(C)(1)(d), the division is allowed
to propose sanctions which are then included in any stipulated final order that results from informal
review.

Further, under proposed 19.15.5.10(D), the division shall calculate a proposed civil penalty
for each alleged violation. However, 70-2-31(C), explicitly provides that if the notice of violation is
not resolved informally within thirty days after service of notice, “the division shall hold a hearing
and determine whether ... any sanctions, including civil penalties, shall be assessed.” (emphasis
added) Based on a plain reading of 70-2-31, the division is not authorized to assess sanctions, to
include civil penalties, without holding a hearing.

NMSA 1978 70-2-31 (2019) authorizes the division to assess sanctions during a hearing held
after failure of the parties to informally resolve the notice of violation. Any rule which purports to
authorize the division to assess civil penalties without a hearing would exceed the authority granted
under the statute and should be revised to conform to the language and intent of the statute.

Thank you for your consideration of these comments.

Sincerely,

ARMSTRONG ENERGY ORATION

By:
Ronald D. Hillman, Vice President
EXTBIT and General Counsel
RDH/vs % —_—



Thomas M. Beall
P.O. Box 3098
Midland, TX 79702

January 2, 2020

Via Email: florene.davidson@state.nm.us<mailto:florene.davidson@state.nm,us
To Whom It May Concern:

I was born, raised in New Mexico and was graduated from New Mexico State
University. Iam involved in the management and operations of multiple companies in
the Permian Basin of West Texas and Southeastern New Mexico. My companies operate
over 300 wells on multiple NM State, BLM and Fee leases throughout Texas and New
Mexico. Further, | own interests in many wells that arc operated by multiple other
companies both independent and publicly held. My involvement embraces over 50,000
gross acres in Southeast New Mexico.

1 am not in favor of the new rules that will allow the Oil Conservation Division
(OCD) the authority to administer monetary penalties for violations. My 40 + years of
expetience in the oil & gas industry dictates that this new authority is an overreach. |
believe and have witnessed how the cxisting framework gave OCD more than enough
authority and levcrage to assure compliance over operators to pull their permits, limit
their oil & gas marketing or refer violators to the Attorney General’s office for
prosecution,

Further, this new authority granted to OCD by the State Legislature has the
opportunity for unintended consequences. The capricious and arbitrary application of
fines and penalties will negatively impact production and development of the oil and gas
resources of New Mexico. These policies will drive operators to seek other venues for
investment and operations. What little potential new income to the OCD in penalties will
be more than offset by the much greater potential negative impact to the State of New
Mexico and will not provide incentive to the valuable income generated [rom state and
federal leasing bonuses on new leases or the substantial royalty income from new wells.

Please consider this new authority as a potential negative to the oil industry, to the
OCD and to the State of New Mexico.

Respectfully,

M

Thomas M. Beall

EXHIBIT




Carolyn R. Beall
P. O. Box 1518
Roswell, NM 88202

January 2, 2020
To Whom it may Concern:

My dad came to New Mexico to pursue a future in the oil and gas industry some
seventy years ago. He experienced many challenges throughout his life including
the national and international influences causing the unpredictable prices of oil and
gas. On top of an unpredictable market, there have been hurdles to overcome in
ever-changing techmology, turnover of personnel, volatile government regulations,
and of course the geological mystery of New Mexico itself. The oil and gas
industry has many moving parts and is difficult at best. We should admire those
who have the stomach to continue down this path.

New Mexico has recently experienced more financial success than almost any
other area of the country. The OCD has the opportunity to endorse or punish its
strongest industry. Which will it be?

The state of Texas endorses oil and gas, working to help the industry solve critical
issues. The OCD has an opportunity today to show support for the industry that
has enabled the state to improve its school systems, educate the population,
encourage other industries, and provide excellent jobs for its people. When New
Mexico punishes the oil and gas industry, it punishes everyone in the state.

Our industry is one that evolves slowly over time. Decisions made today will have
long-term effects on everyone in the state. Will the OCD endorse or punish with
more regulations? The OCD is presently in a position to make good decisions for a
strong state future. I urge you not to bite the hand that feeds you — endorse the oil
and gas industry and step forward to help New Mexico continue to thrive. Adding
burdens to a strong industry will leave long lasting scars to our state’s economy.

. New Mexico and its people will reap benefits for many years to come if we can
work together for our state’s future. It is our responsibility to keep New Mexico
the Land of Enchantment.

Sincerely,

Ol . 1eall

Carolyn Read Beall

EXHIBIT
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