
STATE OF NEW MEXICO 
DEPARTMENT OF ENERGY, MINERALS AND NATURAL RESOURCES 

OIL CONSERVATION DIVISION 
 
 
 
APPLICATION OF ALLAR DEVELOPMENT, LLC 
TO REOPEN DEVON ENERGY PRODUCTION 
COMPANY, L.P.’S CASE NOS. 21119, 21120, 21121,  
21122 AND 21123, EDDY COUNTY, NEW MEXICO   
   
 

Re-Open Case No. 21346 re 
        Case Nos. 21119, 21120,   
        21121, 21122, and 21123  
 

 

 

DEVON ENERGY PRODUCTION COMPANY, L.P.’S REPLY TO   
ALLAR DEVELOPMENT, LLC’S RESPONSE TO MOTION TO DISMISS  

 

 In accordance with the Oil Conservation Division’s (“Division”) Scheduling Order on 

Motion to Dismiss Allar Development, LLC’s (“Allar”) Application to Reopen, as referenced 

above, Devon Energy Production Company, L.P., (“Devon”) submits its Reply to Allar’s 

Response to Motion to Dismiss, stating as follows: 

I. Introduction 

1. The dispositive issue herein is whether the Division has grounds to reopen Case 

Nos. 21119 through 21123 in order to alter existing Pooling Orders that the Division properly 

decided and issued, based on Allar’s speculation that a Joint Operating Agreement (“JOA”) 

might suddenly materialize, after Allar has failed to produce a JOA to Devon, during its inquiries 

and good faith negotiations, or to the Division at the time of the hearing.  The answer is no.  

2. The Division need only account for two facts in this dispute to decide whether to 

dismiss Allar’s Application to Reopen.  First, there is the Assignment of Oil and Gas Leases 

recorded July 31, 2018, in Book 503, Page 16 (“OXY – Devon Assignment”), that referenced an 
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Exploration Agreement dated July 1, 1999, but expired June 30, 2003 (“EA”), which Devon 

examined during its review of the record. Both Allar and Devon acknowledge that the OXY-

Devon Assignment references the EA.   

3. Second, contrary to Allar’s claim, the EA did not reference, include or incorporate 

an existing or executed JOA, nor was there filed of record a JOA, or memorandum of JOA.  An 

accounting of these two facts, in their proper legal context, resolves this dispute in favor of 

Devon. Allar’s attempt to conflate the existence of the EA with the existence of a valid JOA is 

misleading and inaccurate: Allar has failed to produce any JOA, in spite of Devon’s inquiries, 

and Allar has failed to provide the Division with any evidence, new or otherwise, that Allar 

executed a JOA or that one even exists pursuant to the terms of the EA.   

4. Allar’s Response to Motion to Dismiss (“Response to Motion”) makes reference 

to the EA only in its Introduction, and then perpetuates the fallacy that a JOA actually exists of 

record and is applicable to Sections 23 and 26, Township 23 South, Range 29 East, NMPM, 

Eddy County, New Mexico (“Sections 23 and 26”) through the remainder of its Response to 

Motion by referring only to “the JOA” and not to the EA.  In sum, Allar is asking the Division to 

interpret the contractual terms of the EA, that expired more than 17 years ago, in order to 

speculate for the benefit of Allar that a JOA might exist or that Allar might execute a JOA 

pursuant to the expired EA.  This request exceeds the Division’s authority.  See Order No. R-

14187.       

II. The Division properly relied on Devon’s accurate testimony of good faith 
negotiations and due diligence when issuing its Pooling Orders that bind Allar.  
 

5. In its review, Devon identified and closely examined the contractual terms of the 

EA referenced in the OXY-Devon Assignment.  Allar’s reliance on TransTexas Gas Corp. v. 

Forcenergy Onshore, Inc., 13-10-00446-CV, 2012 WL 1244218, at Page 11-12 (Tex. App. 
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2012) is instructive to show that not only Devon but Allar too is bound by the clear terms of the 

EA.  Quoting Westland Oil Development Corp. v. Gulf Oil Corp. 637 S.W.2d 903 (Tex. 1982),  

the TransTexas court noted “that every purchaser is bound by every ‘recital, reference and 

reservation contained in or fairly disclosed by any instrument which forms an essential link in 

the chain of title under which he claims.’” Id. The terms of the EA are part of that essential link 

in the chain of title that determines the rights of ownership, and claims of interest, for both 

Devon and Allar.  

6. Devon’s examination of the EA revealed that it did not include an executed JOA, 

but only provided the Parties to the EA the potential to enter a JOA upon the satisfaction of 

certain contractual contingencies in effect prior to the EA’s expiration: “After the parties have 

determined whether ECHO or KOC will operate a given Prospect, each of the parties hereto and 

the operator will enter into an operating agreement covering the Prospect in the form attached 

hereto as Appendix 4.” Exploration Agreement, Article 5, ¶ 5.1, attached as Exhibit A. 

Furthermore, the term “Prospect” is not defined in the EA as applying to Sections 23 and 26, or 

to any specific sections or lands, but is defined as a large geographical area covering a multitude 

of sections, that can be further expanded pursuant to Paragraph 3.5 of the EA.  See Exploration 

Agreement, Article 1, ¶ 1.1, attached as Exhibit A.  Therefore, not only is there no JOA, but any 

conjecture that a JOA exists pursuant to the terms of the EA is preempted by basic property law 

principles of vagueness.    

7. Furthermore, the EA does not give constructive notice of an existing JOA for 

Sections 23 and 26.  The only way a JOA could exist for said Sections is if, during the active 

term of the EA, the Parties selected either ECHO or KOC as the operator for a Prospect, 

described the lands of that Prospect with legal specificity, and executed a JOA for the Prospect.  
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Without a specific JOA, or memorandum, filed of record, the language of the EA in Article 5, ¶ 

5.1, provides Devon only with inquiry notice, the obligation to make inquiries with Allar 

whether an actual JOA exists, which Devon satisfied prior to the hearing.      

8. Instead of seeking from the Division “a finding that a JOA existed and covered 

the spacing units,” as stated in argument C of its Response to Motion, Allar is obligated to 

produce the JOA it claims exists so the Division can determine whether it could affect the 

pooling orders Allar desires to challenge. Allar’s request that the Division “find” whether a JOA 

exists pursuant to the EA requires the Division to interpret the terms of Article 5, ¶ 5.1, to 

determine whether the original parties, or their successors, might have properly exercised their 

contractual rights to form a JOA, prior to the expiration of the EA. Devon submits that, if Allar is 

not currently a party to an existing JOA that was executed prior to the EA’s expiration, Allar is 

barred from reviving this contractual right.  Consequently, Allar’s assertion that a JOA exists 

under the terms of the EA that runs with the land and provides constructive notice is false.     

9.  The Westland court makes this perfectly clear, that constructive notice does not 

apply where upon “diligent inquiry and search,” a party is simply unable to obtain a copy of a 

JOA. See Westland 637 S.W.2d at 908 (referencing Loomis v. Cobb, 159 S.W. 305 (Tex. Civ. 

App. – El Paso 1913)).  In Westland, an oil and gas lease assignment stating it is subject to a 

specific JOA was filed of record.  The referenced JOA, not filed of record, contained a paragraph 

describing a specific letter agreement, also not of record, that granted rights to certain parties.   

The Westland court held that the assignees were subject to the JOA and letter agreement.  

However, the Westland court, referencing Loomis v. Cobb, 159 S.W. 305 (Tex. Civ. App. – El 
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Paso 1913),1 stated that it is not unusual for an operating agreement to not be placed of record, 

and that a different outcome might have resulted, if upon diligent inquiry and search, the 

assignees were simply unable to obtain a copy of the operating agreement.  See Westland, 637 

S.W.2d at 908.    

10. Devon conducted a diligent inquiry and search and was not able to obtain a copy 

of an existing JOA that covered Sections 23 and 26; in fact, Devon communicated with Allar the 

day before the hearing to discuss Devon’s proposed JOA, to which Allar responded: “We would 

have no problem signing [Devon’s] JOA in this area if everyone signs and we can see the final 

version.” See Email exchange between Devon and Allar attached as Exhibit B. Allar, at the time 

of its statement, would have understood that “everyone” would have referred to the uncommitted 

interest owners who had not yet signed the JOA, and therefore, Allar implicitly included itself 

among this group of uncommitted owners. Furthermore, if Allar had knowledge of a competing 

JOA that covered Sections 23 and 26 to which it was a party, Allar would have produced the 

JOA at that time to demonstrate its interests were already committed instead of agreeing to 

execute Devon’s JOA “if everyone signs and we can see the final version.”   Based on this 

communication, it was reasonable for Devon to assume that Allar consented to being pooled and 

would decide whether to sign Devon’s JOA after the pooling.   

III. The Division cannot reopen a case to resolve a private dispute between two parties.    
 

11. To support its request that the Division find a JOA buried somewhere in the 

contractual language of the EA, when it failed to produce an actual JOA at the hearing, Allar relies 

 
1 In Loomis, the court held that “constructive notice is not absolute; the legal presumption arising under the 
circumstances is only prima facie; it may be overcome by evidence, and the resulting notice may thereby be 
destroyed.” Loomis, 159 S.W. at 308.   
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on quoting liberally from NBI Services, Inc. v. Corp. Comm. of State, 241 P.3d 685 (Okla. App. 

Div. 2, 2010). However, Allar’s reliance on NBI Services is misplaced.   

12. In NBI Services, the court held that when two parties, such as Devon and Allar, are 

not able to come to terms regarding a voluntary agreement, or when an applicant, such as Devon, 

determines that there is no agreement in the form of an existing JOA, “[the OCC] is empowered, 

upon proper application, to order those interests pooled.” See NBI Services, 241 P.3d at 690 

(quoting Tenneco Oil Co. v. El Paso Natural Gas, 1984 OK 52, 687 P.2d 1049) (brackets in the 

original).  In the present case, Devon conducted a thorough inquiry to determine whether Allar’s 

leasehold interest was subject to a JOA prior to the hearing and found no evidence, either of record, 

or from Allar itself, that a governing JOA existed.   

13. In NBI Services, the court allowed the pooling case to be reopened only because 

NBI’s Motion to Reopen produced the JOA to which NBI was subject, thereby providing to the 

OCC new evidence that could affect the status of the pooling order. See id. at 687.  In contrast, 

Allar has failed to produce a governing JOA to the Division or Devon when it had the opportunity 

to appear and produce new evidence, and more notably, failed to produce evidence of a governing 

JOA in its Application to Reopen, referring only to the expired EA. Under the facts and evidence 

presented by both Devon and Allar, no JOA exists, and the Division properly exercised its powers 

at the hearing to pool Allar’s interest.  

14. Allar’s reliance on Chesapeake Operating, Inc. v. Burlington Resources Oil and 

Gas Company, 60 P.3d 1052 (Okla. App. Div. 3 2002), is misplaced because this case supports 

Devon’s position.  In Chesapeake, Burlington claimed in the trial court that because it was party 

to an existing JOA, Chesapeake had no right to pool its interest and therefore was not subject to 

the OCC’s pooling order.  The trial court ruled for Chesapeake, finding that Burlington was subject 
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to, and bound by, the pooling order.  The appellate court affirmed this holding. Chesapeake, 60 

P.3d at 1053.   

15. The facts of Chesapeake are complicated, but basically they can be distilled to the 

following: Burlington was a party to a JOA covering multiple sections. See id. An Owner in one 

of the sections covered by the JOA, but who was not subject to the JOA, decided to force pool the 

one section for drilling a well. See id. at 1054.  The Owner named Burlington, a party to the JOA, 

as a respondent in its pooling application. See id. Burlington received notice of the application but 

did not appear or protest. See id. Afterwards, the Owner sent a well proposal and AFE to Burlington 

as required by the pooling order. See id. Believing it was not subject to the order, Burlington never 

sent a written response. See id. Chesapeake acquired the interest in the one section from the Owner 

and notified Burlington that it was proceeding to drill a well under the pooling order. See id. Like 

Allar, Burlington claimed it was not bound by the pooling order:  Burlington alleged “it was not 

bound by Order No. 449239, that it was entitled to elect under the JOA because Burlington and 

Chesapeake share a common interest under the JOA and because it participated in the original well 

under the JOA.” Id. at 1053-54.  

16. However, the OCC found that the pooling order “effectively pooled the owners in 

the unit, including Burlington, and that it established a plan of development for the unit and all the 

owners therein.” Id. at 1055.  

Noting that the Commission is without jurisdiction to determine private disputes -- such as 

whether the JOA covers the interest Chesapeake acquired from Questar and extends to the 

non-JOA interest in Section 36 that Chesapeake acquired from Lortz – the [OCC] Referee 

concluded that Burlington’s remedy would be to file an action in district court to adjudicate 

its claim that, in light of the JOA, the Commission’s order is void as to Burlington’s 

interest.  Accordingly, the [OCC] Referee determined that it was proper for Chesapeake to 

invoke the Commission’s pooling power as to Burlington’s interest. Id. (emphasis added) 
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17. The Chesapeake court found the OCC’s reasoning dispositive and reiterated it in 

its final ruling against Burlington, that Burlington was in fact subject to, and bound by, 

Chesapeake’s pooling order  and the only venue for interpreting the applicability of the JOA lies 

with the district court, not with the Commission:  

Burlington’s underlying argument – that it should not be subject to the Commission’s force 

pooling order and the Commission is without jurisdiction to force pool Burlington because 

a private agreement, the JOA, controls – is not a dispute over rights and equities of interest 

owners within a drilling and spacing unit “which actually affects [correlative] rights within 

a common source of supply and thus affects the public interest in the protection of 

production from that source as a whole,” but a private dispute over the application and 

interpretation of a contract.  Samson Resources Co. v. Corporation Comm’n, 1985 OK 31, 

Para. 9, 702 P.2d 19, 22; see also Atlantic Richfield Co. v. Tomlinson, 1993 OK 106, 859 

P.2d 1088.  “[D]isputes over private rights are properly brought in the district court . . . . 

the [C]ommission’s jurisdiction is limited to protection of public rights in development and 

production of oil and gas.” Leck v. Continental Oil Co., 1989 OK 173, Para. 7, 800 P.2d 

224, 226 (emphasis in original).  Interpretation of the applicability of the JOA would be 

beyond the Commission’s conferred jurisdiction because it concerns a dispute between 

private parties in which the public interest in correlative rights is not concerned. Id. 
Accordingly, Burlington’s recourse properly lies with the District Court.  Chesapeake 60 

P.3d at 1057.   

 

18. Thus, under the holding in Chesapeake, when a dispute is between two parties over 

a private contract, the pooling order stands, the case is not reopened, and the parties proceed, if so 

desired, to the proper venue to resolve the dispute.   Like Burlington, Allar was provided notice of 

the Division’s hearing, but failed to appear or protest.  Furthermore, in Chesapeake, Burlington, 

unlike Allar, submitted an executed JOA to the OCC after it issued the pooling order; however, 

the Chesapeake court found the JOA was insufficient to override a properly issued pooling order, 

and the only remaining venue for its proper consideration was the district court. 

19. Based on the facts of Allar’s Application to Reopen -- that Allar has not produced 

an existing JOA, either prior to the hearing or after the Division issued its order, and that the day 

before the hearing, Allar informed Devon it had no problem signing the proposed JOA --  there 

are no grounds to reopen the cases under NBI Services or Chesapeake.  
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20. To put Allar’s claims in proper perspective, Devon submits that the facts of Allar’s 

Application to Reopen correspond closely to the facts on which the Oklahoma Supreme Court 

ruled in Leede Oil & Gas, Inc., v. Corporation Com’n, 747 P.2d 294 (Okla. 1987).  The dispute in 

Leede concerned drilling costs and payment requirements under an existing pooling order, which 

did not provide for an evaluation of certain costs, in comparison with a JOA entered into after the 

OCC issued its order, which did provide for evaluation of such costs.  See id. at 295-296.  This is 

the same concern expressed by Allar: “A concern of Allar under the orders is its inability to 

evaluate well performance of wells as they are drilled before payment requirements on subsequent 

wells are due.  The JOA allows for such evaluation.” Allar’s Response to Motion, Page 4, ¶ 3.   

21. In Leede, Appellant, seeking from the OCC a determination on drilling costs, filed 

an application to reopen the case.  See Leede 747 P.2d at 296.  Appellant based its application on 

Oklahoma pooling statute, 52 O.S. § 87.1(e) which gives the OCC jurisdiction over “the question 

of reasonableness of costs of a well drilled under the auspices of a Commission pooling order.” Id. 

at 297.  In this respect, 52 O.S. §  87.1(e) mirrors NMSA 1978 § 70-2-17(C) (“In the event of any 

dispute relative to such costs, the division shall determine the proper costs after due notice to 

interested parties and a hearing thereon.”)  

22. However, the Leede court noted that the case law interpreting this statute did not 

“involve a subsequent agreement between the parties which could be construed as governing 

expenditures for the drilling of the well authorized by the pooling order.” Leede 747 P.2d at 297. 

While it is clear that the purpose of this statute is to protect the rights of parties holding interests 

affected by the pooling order, the court opined, it is “equally clear that, once the parties have 

reached subsequent agreement among themselves regarding the rights and obligations due each 
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from and to the others in the development of a unit well, the agreement between the parties is 

enforceable in district court.” Id.   

23. The Leede court noted in Samson Resources Co. v. Corporation Comm’n, 702 P.2d 

19, that it viewed that a “forced pooling order issued by the Commission was in the nature of a 

‘bare bones’ foundation regarding the relative rights and obligations of those holding affected 

mineral interests,” and that the “parties could further flesh out the terms of the pooling order by 

private contractual agreement….” Id.  However, the Leede court ruled that if the parties enter into 

a private agreement subsequent to the pooling order, then the proper forum for the adjudication of 

such terms is not the Commission but only district court. See id.   

24. Given its failure to produce an existing JOA, either prior to or at the hearing, or 

with its Application to Reopen, Allar can only address payment provisions that vary from the 

Division’s pooling order through a subsequent private agreement with Devon. Even if Allar were 

now able to execute a JOA pursuant to the EA, which it cannot, such JOA would be a private 

contract entered into subsequent to the pooling order.  In its Motion to Dismiss, Devon stated that 

it remains open to further negotiations in the attempt to address Allar’s concerns. See Motion to 

Dismiss, Page 10, ¶ 22.  However, Devon has communicated to Allar that such negotiated terms 

cannot absolve Allar of all financial risk associated with drilling, which is contrary to all standards 

of the industry.   

25. In the end, the Leede court ruled that the Commission’s pooling order stands and 

affirmed as proper the Commission’s ruling to dismiss the appellant’s application to reopen the 

case. See Leede, 747 P.2d at 298. Because, as acknowledged by Allar in its Response to Motion, 

Page 6, the “Oklahoma statute is identical to that portion of NMSA 1978, § 70-2-17(C)” involved 

in this dispute, and because Allar relies on Oklahoma case law as being highly instructive, if not 
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dispositive, the Division, on the basis of Leede, NBI Services, and Chesapeake, should dismiss 

Allar’s Application to Reopen.   

26. In sum, Devon exceeded the standards of diligent inquiry and search by thoroughly 

examining the record for an existing JOA and communicating directly with Allar about the 

possibility of there being a  JOA and found no indication or evidence that such a JOA exists.  

Finally, if there exists a JOA to which Allar is a party or successor affecting Sections 23 and 26, 

certainly Allar would have included reference to the JOA in the Assignment of Oil and Gas Leases 

and Wells, dated March 1, 2020, recorded April 6, 2020, in Book 1135, Page 382, the assignment 

by which Allar Development, LLC, acquires its interest in Sections 23 and 26 from The Allar 

Company.  Notably, Allar does not reference an existing JOA, or any JOA, or even the EA, in this 

assignment.  See Assignment from The Allar Company to Allar Development, LLC, attached as 

Exhibit C.    

27. Procedural due process not only protects all interest owners, but it also protects all 

pooling applicants.  If a pooling applicant, and the Division, cannot rely on the due process of 

notice in its proceedings, as required by statute and regulation, then an inordinate amount of time, 

energy and resources will be wasted by the parties’ relitigating Division orders, opening the 

floodgates to judicial waste every time a party becomes unsatisfied with, or has second thoughts 

about, the terms of a properly issued order.  

For the foregoing reasons, Devon remains opposed to Allar’s Application to Reopen and  
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respectfully requests from the Division that it be denied and summarily dismissed.     

 

 

 

 

Respectfully Submitted, 

 

      ABADIE & SCHILL, PC 

 

      /s/ Darin C. Savage  

      ________________________ 

      Darin C. Savage 

 

      Andrew D. Schill 

      William E. Zimsky 

 214 McKenzie Street 

        Santa Fe, New Mexico 87501 

        Telephone: 970.385.4401 

 Facsimile: 970.385.4901 

 darin@abadieschill.com 

 andrew@abadieschill.com 

     bill@abadieschill.com 

Attorneys for Devon Energy Production, L.P.  
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CERTIFICATE OF SERVICE 

 I hereby certify that a true and correct copy of the foregoing was filed with the New Mexico 

Oil Conservation Division and was served on counsel of record via electronic mail on August 17, 

2020: 

 

Ernest Padilla 

Padilla Law Firm, P.A. 

Post Office Box 2523 

Santa Fe, New Mexico 87504 

(505) 988-7577 

padillalawnm@outlook.com 

Attorney for Allar Development, LLC 
 

 

        /s/ Darin C. Savage 

        ____________________ 

        Darin C. Savage 
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