
 

 

STATE OF NEW MEXICO 
DEPARTMENT OF ENERGY, MINERALS AND NATURAL RESOURCES 

OIL CONSERVATION COMISSION 
 
APPLICATION OF OIL CONSERVATION DIVISION 
TO ADOPT 19.15.27 NMAC AND 19.15.28 NMAC, AND 
TO AMEND 19.15.7 NMAC, 19.15.18 NMAC, AND  
19.15.19 NMAC; STATEWIDE 
 

    CASE NO. 21528 
 
 
NMOGA’S MOTION TO EXCLUDE EVIDENCE AND TESTIMONY PERTAINING TO 

ADDITIONS TO 19.15.27.8.C(1) PROPOSED BY EDF AND CLIMATE ADVODATES  
 

 Pursuant to Section 70-2-23 and 19.15.3 NMAC, the New Mexico Oil & Gas Association 

(“NMOGA”) moves the Oil Conservation Commission to exclude evidence and testimony at the 

upcoming hearing in this matter regarding Environmental Defense Fund’s (“EDF”) and Climate 

Advocates’ proposed additional regulatory requirements to the Oil Conservation Division’s 

proposed rule at 19.15.27.8.C(1). See EDF Exhibit 4 (excerpted), attached as Exhibit A; Climate 

Advocates’ Exhibit 1 (excerpted), attached as Exhibit B. For the reasons stated, technical 

evidence and testimony relating to EDF’s and Climate Advocates’ requested additional 

regulatory requirements in 19.15.27.8.C(1) should be excluded from this rulemaking.  

I. Introduction 

 For decades Division rules have recognized the necessity of flaring or venting casinghead 

gas for up to “60 days following the well’s completion” due to safety issues, operational 

efficiencies, and the difficulty of capturing casinghead gas during drilling completion and startup 

operations. See NMAC 19.15.18.12.A. After reviewing operational practices over the last few 

decades, the Division initiated rulemaking to modify this provision to allow venting or flaring 

during initial flowback from completion or recompletion operations until “it is technically 

feasible for a separator to function.” See proposed 19.15.27.8.C(1). This proposed modification 
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has been filed, advertised and afforded the opportunity for public comment pursuant to the 

stringent provisions of the Commission’s rulemaking requirements. See generally, Oil 

Conservation Division’s Application in Case No. 21528, attached as Exhibit C. 

EDF and Climate Advocates have recently submitted additional proposed regulatory 

requirements and indicated an intent to present technical evidence on an entirely new concept 

injected into to the Division’s proposed 19.15.27.8.C(1). The proposed additions seek to mandate 

the operation of what they term “air pollution control equipment” during initial flowback. This 

new device and associated requirements are not a logical outgrowth of the Division’s petition 

and notice for rulemaking because the Division proposal did not make clear that such a change 

was contemplated. See generally, Exhibit C; see also CSX Transp., Inc. v. Surface Transp. Bd., 

584 F.3d 1076, 1081 (2009) (applying “logical outgrowth” test). As a consequence, the regulated 

entities represented by NMOGA and the general public have not had the requisite opportunity to 

review, analyze or evaluate the technical or legal bases for this new device and related 

requirements that EDF and Climate Advocates seek to mandate during initial flowback. These 

additions therefore violate the Commission’s requirements for rulemaking and the Commission’s 

interpretation of what constitutes “reasonable notice” of a rulemaking under the Oil and Gas Act, 

as provided in the governing notice regulations.  

II. Argument 

A. NMOGA and the Public Did Not Have Reasonable Notice of EDF’s and 
Climate Advocates’ New Flowback Device and Requirements. 

Neither regulated entities represented by NMOGA nor the general public have been 

afforded the required notice of EDF’s and Climate Advocates’ proposed flowback device and 

requirements in advance of the hearing to begin on January 4, 2021. The proposed additions, 

which introduce new equipment and processes, are not contemplated by the Division’s proposed 
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rule language nor are they a logical outgrowth of the Division’s proposal. The required 

opportunity for NMOGA and the public to review, analyze, and evaluate the safety and 

operational impact of the proposed “air pollution control device” has not been provided. This 

lack of notice, which violates the Commission’s rulemaking regulations, requires that any 

evidence and testimony relating to this new concept proposed by EDF and Climate Advocates be 

excluded and not considered by the Commission at this rulemaking. 

1. Rule Additions Must be a Logical Outgrowth of the Division’s 
Proposed Rule. 

Modifications to a proposed rule must be a “logical outgrowth” of the noticed proposal to 

be considered at a Commission rulemaking. See July 31, 2020, Transcript from Case No. 2181, 

In the Matter of Proposed Amendments to the Commission’s Rules on Produced Water, 19.15.2, 

19.15.16 And 19.15.34 NMAC, attached as Exhibit D (relevant portions excerpted).  

Modifications constitute a logical outgrowth if the public could have expected that the 

change would have been part of the rulemaking. See Exhibit D at Tr. 191:22-192:1; see also CSX 

Transp., Inc., 584 F.3d at 1081 (stating that a modification is a logical outgrowth “if interest 

parties ‘should have anticipated’ that the change was possible”).  

The Commission recently rejected a series of rule changes that would have deleted 

substantial portions of the proposed rule language and substituted new language creating new 

provisions and requirements that had not been contemplated by the proposed rule. See Exhibit D 

at Tr. 188:16-22; 191:22-192:1; 195:5-8; 215:6-10. In each circumstance, the Commission 

rejected the proposed language because the additions were not a “logical outgrowth” of the 

original rule and, therefore, “cannot be considered at this rulemaking because the public was not 

provided adequate notice that this change would arise.” See Exhibit D at Tr. 188:23-189:2; see 
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also id. 191:25-192:7; 195:10-13; 215:15-19 (rejecting proposed additions because they were not 

a “logical outgrowth” and the public did not have notice of the change). 

2. The Commission has Interpreted its “Reasonable Notice” Mandate to 
Require that Rule Changes be a “Logical Outgrowth” of the Original 
Proposal. 

Section 70-2-23 of the Oil and Gas Act requires “‘reasonable notice’ as a condition 

precedent to a hearing.” Johnson v. N.M. Oil Conservation Comm’n, 1999-NMSC-021, ¶ 28, 978 

P.2d 327. The mandate for “reasonable notice” applies to “hearings regarding ‘any rule, 

regulation or order[.]’” Id. ¶ 28. The Commission has incorporated this “reasonable notice” 

mandate in its rules that govern rulemaking proceedings in 19.15.3 NMAC. By adopting such 

regulations, the Commission acted to ensure that the public, regulated entities, and the Division 

(where the Division is not the applicant) will have sufficient opportunity to scrutinize and 

evaluate the technical and legal bases for proposed regulations or rule amendments. The 

Commission has further interpreted these regulations to require rule modifications to be a logical 

outgrowth of the proposed rule. See generally, Exhibit D.  

Because the additional regulations proposed by EDF and Climate Advocates introduce 

new equipment, concepts, and processes that were not contemplated by what the Division 

proposed and noticed in its rulemaking they are not a logical outgrowth of the original proposal. 

Consideration of evidence and testimony at this rulemaking supporting the additions would 

therefore violate key aspects of the Commission’s substantive procedural and notice 

requirements.  

3. Rulemaking Initiation Requires Applicants to “Specifically Identify 
the Rule the Applicant Proposes to Adopt” and Provide a “Draft of 
the Proposed Rule.” 

19.15.3.8 NMAC provides that any person may file an application for rulemaking, but the 

application must “specifically identify” the proposed rule and must include “a draft of the 
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proposed rule” itself. The Division fulfilled these requirements when it filed its application, 

summarizing the proposed rule’s intended effect, and including a complete draft of the proposed 

rule’s language. See Exhibit C.  

However, nowhere in the Division’s application materials or notice, including the draft 

rule itself, is there any indication that the proposed regulation contemplated the type of 

equipment or processes that would require “flowback vessels” to “collect and control emissions” 

after initial flowback by routing emissions to “an operating air pollution control equipment” with 

a “hydrocarbon control efficiency of at least 95%.” Compare Exhibit C with Exhibits A and B. 

The Division’s proposed language simply provides that “During initial flowback, the operator 

shall route flowback liquids into a completion or storage tank and commence operations of a 

separator as soon as it is technically feasible for a separator to function.” See Exhibit C at 24. To 

reorient the Division’s language to incorporate its new regulatory concepts and processes, EDF 

and Climate Advocates had to substantially re-draft 19.15.27.8.C(1) and add three subparagraphs 

to account for new control systems, specifications, testing and inspection. See Exhibit A and B.  

Because EDF’s and Climate Advocates’ new regulation and requirements for well 

completions and re-completions were not included in, or contemplated by, the rulemaking 

application materials required under 19.15.27.3.8, NMOGA and the public have had no 

opportunity to fairly assess or evaluate the technical or legal merits in advance of the hearing.  

To avoid this problem, EDF and Climate Advocates could have, and should have, filed 

their own applications for rulemaking on the proposed additions to be heard concurrently with 

the Division’s proposed rule. That would have triggered the strict notice requirements under 

19.15.3.9.B NMAC and would have given NMOGA and the public adequate opportunity to 

review and evaluate the proposed new concept. Having failed to apply for its own rulemaking to 
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propose this new approach to initial flowback under 19.15.27.8.C(1), EDF and Climate 

Advocates did not provide the required “reasonable notice.”  

B. 19.15.3.9.B NMAC Imposes Strict Notification Requirements for Rulemaking 
Proceedings that will be Subverted if Evidence and Testimony Relating to the 
New Flowback Device and Related Requirements are Permitted. 

Had EDF and Climate Advocates filed rulemaking applications for the specific additions 

proposed under 19.15.27.8.C(1), they would have been required to prepare legal notice that 

meets the strict requirements of 19.15.3.9.B NMAC, which include:    

(1) a summary of the full text of the proposed rule; 
(2) a short explanation of the purpose of the proposed rule; 
(3) a citation to the specific legal authority authorizing the 
proposed rule and the adoption of the rule; 
… 
(5) information on how a person may comment on the proposed rule, 
where comments will be received and when comments are due; 
[and] 
… 
(7) a citation to technical information, if any, that served as a basis 
for the proposed rule, and information on how the full text of the 
technical information may be obtained. 

By adopting these provisions as requirements for rulemaking, the Commission has incorporated 

them as elements necessary to provide “reasonable notice[,]” which is “a condition precedent to 

a hearing.” See Johnson v., 1999-NMSC-021, ¶ 28. 

NMOGA and the public have been deprived of the materials required under 19.15.3.9.B 

NMAC in advance of the rulemaking hearing. The Commission’s regulations also provide that 

public comments on the proposed requirements “shall be made part of the hearing record.” 

19.15.3.10 NMAC. But here, the public also has been deprived of the opportunity to comment on 

the new flowback device and related requirements.  

If EDF and Climate Advocates are allowed to present evidence and testimony in support 

of their proposed additional regulations under 19.15.27.8.C(1) at the hearing, the regulatory 
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procedure the Commission has carefully constructed to provide meaningful notice as a condition 

precedent to rulemaking will be unfairly subverted. 

CONCLUSION 

For the reasons stated, NMOGA’s Motion should be granted and evidence and testimony 

supporting the additional regulatory provisions proposed by EDF and Climate Advocates under 

19.15.27.8.C(1) should be excluded from this rulemaking, and the Commission should disregard 

any such evidence or testimony when considering adoption of any final rule. 

Respectfully submitted,  

HOLLAND & HART, LLP 

Michael H. Feldewert 
Adam G. Rankin 
Post Office Box 2208 
Santa Fe, New Mexico 87504 
TEL:  (505) 988-4421 
FAX:  (505) 983-6043 Facsimile  
mfeldewert@hollandhart.com 
agrankin@hollandhart.com 

ATTORNEYS FOR NEW MEXICO OIL & GAS ASSOCIATION 
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(3) In an emergency or malfunction, the operator may vent natural gas to avoid a risk of an 
immediate and substantial adverse impact on safety, public health or the environment.  The operator shall report 
natural gas vented or flared during an emergency or malfunction to the division pursuant to Paragraph (1) of 
Subsection G of 19.15.27.8 NMAC. 

C. Venting and flaring during completion and recompletion operations. 
(1) During initial flowback, the operator must direct all fluids to flowback vessels and collect 

and control emissions from each flowback vessel on and after the date of initial flowback by routing emissions to an 
operating air pollution control equipment that achieves a hydrocarbon control efficiency of at least 95%. If a 
combustion device is used, it must have a design destruction efficiency of at least 98% for hydrocarbons.  

(a) Owners or operators must use enclosed, vapor-tight flowback vessels with an 
appropriate pressure relief system to be used only as necessary to ensure safety. 

(b) Flowback vessels must be inspected, tested, and refurbished where necessary to 
ensure the flowback vessel is vapor-tight prior to receiving flowback. 

(c) Flares used to control emissions from flowback vessels and pressure relief 
systems must be equipped with an automatic igniter or continuous pilot. 

(2) During separation flowback, the operator shall capture and route natural gas: 
(a) to a gas flowline or collection system, reinjecting it into the well, or use on-site 

as a fuel source or for another purpose that a purchased fuel or raw material would serve; or 
(b) to a flare if routing the natural gas to a gas flowline or collection system, 

reinjecting it into the well, or using it on-site as a fuel source or other purpose that a purchased fuel or raw material 
would serve would pose a risk to safe operation or personnel safety, provided that the flare is properly sized and 
equipped with an automatic igniter or continuous pilot. 

(3) If N2 or H2S concentrations in natural gas exceeds the gathering pipeline specifications, 
the operator may flare the natural gas for 60 days or until the N2 or H2S concentrations meet the pipeline 
specifications, whichever is sooner, provided that: 

(a) the flare stack is properly sized and equipped with an automatic igniter or 
continuous pilot; 

(b) the operator analyzes the natural gas samples twice per week;
(c) the operator routes the natural gas samples twice per week;
(d) the operator provides the pipeline specifications and natural gas analyses to the 

division upon request. 
D. Venting and flaring during production operations. The operator shall not vent or flare natural 

gas except: 
(1) to the extent authorized by a valid federally enforceable air quality permit issued by the 

New Mexico environment department; 
(2) during an emergency or malfunction, but only to avoid a risk of an immediate and 

substantial adverse impact on safety, public health, or the environment. The operator shall notify the division of 
venting or flaring resulting from an emergency pursuant to Paragraph (1) of Subsection G of 19.15.27.8 NMAC. 

(3) to unload or clean-up liquid holdup in a well to atmospheric pressure, provided 
(a) the operator uses an automated control system, such as a plunger lift, where 

technically feasible and optimizes the system to minimize the venting of natural gas; 
(b) the operator does not vent after the well achieves a stabilized rate and pressure;
(c) for liquids unloading by manual purging, when the operator remains present on-

site until the end of unloading, takes all reasonable actions to achieve a stabilized rate and pressure at the earliest 
practical time and takes all reasonable actions to minimize venting to the maximum extent practicable; or 

(d) during downhole well maintenance, only when the operator uses a workover rig, 
swabbing rig, coiled tubing unit or similar specialty equipment and minimizes the venting of natural gas to the 
extent that it does not pose a risk to safe operations and personnel safety and is consistent with best management 
practices; 

(e) the operator must notify the division at least 48 hours prior to conducting 
unloading or well clean-up activities, except where the operator must act more quickly in order to minimize waste of 
natural gas. In these cases, the operator must notify the division as soon as possible prior to conducting unloading or 
well clean-up activities; or  

(5) during the first 12 months of production from an exploratory well, or as extended by the 
division for good cause shown, provided: 
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or 

(6) three or more emergencies experienced by the operator within the preceding 60 days, 
unless the division determines the operator could not have reasonably anticipated the current event and it was 
beyond the operator's control. 

U._J. __ "Flare" or "Flaring" means the controlled combustion of natural gas in a device designed for 
that purpose. 

hK:.__"Flare stack" means an appropriately designed stack equipped with a burner used for the 
combustion and disposal of natural gas. 

L. "Flowback" means the process of allowing fluids and entrained solids to flow from a well 
fol low in stimulation either in re a.ration for a subse uent hase of treatment or in preparation for c l anup and 
placing the well into producti,on. Flowback ends when all temporary flowback equ ipment is removed from serv ice. 
Flowback does not include drill-out. 

M. "Flowback nuid" means the gases, liqu ids, and entrained so.lids flowing from a well after drilling 
or hydraulic frac turing or refracturing. 

' as-te-ei l'-lttio-(GQR.}!!-ffil'--f)1:lfP0Ses-8f..-l--9.,..l..5-,.2-1-NMA mea1¥.rH1e-Fat-ie-ef-AaH,1Fal--gas-te-ei-~i1- ~l-1 
~r-eG\let:ie1Hwea-Al-GN:fll'essed--iA----&tanaaHl--oobiG-feet-a:H1at-,,lf-aal-g-a-s-pe,i:..bar-F&l-e.f.oi-h 

J ._t _. _ _ "Initial flowback" means the period during completion operations that begins with the onset of 
flowback and concludes when it is technically feasible for a separator to function . 

K.-Q,__"Malfunction" means a sudden, unavoidable failure or breakdown of equipment beyond the 
reasonable control of the operator that substantially disrupts operations and requires correction, but does not include 
a failure or breakdown that is caused entirely or in part by poor maintenance, careless operation, or other 
preventable equipment failure or breakdown. 

b_P. _ _ "N2" means nitrogen gas. 
M.~"Natural gas" means a gaseous mixture of hydrocarbon compounds, primarily composedof 

methane, and includes both casinghead gas and gas as those terms are defined in 19.15.2 NMAC. 
- --"Production operations" means the period that begins on the earlier of 31 days following the 

commencement of initial flowback or when permanent production equipment is placed into service and concludes 
when the well is plugged and abandoned. 

O.&__"Producing in paying quantities" mean the production of a quantity of oil and gas that yields 
revenue in excess of operating expense 

P._S_. __ "Separation flowback" means the period during completion operations that begins when it is 
technically feasible for a separator to function and concludes on the earlier of 30 days after the commencement of 
initial flowback or when permanent production equipment is placed into service. 

Q-.L....__"Vent" or "Venting" means the release of uncombusted natural gas to the atmosphere. 
[19.15.27.7 NMAC - N, xx/xx/xxxx] 

19.15.27.8 VENTING AND FLARING OF NATURAL GAS: 
A. Venting and flaring of natural gas during drilling, completion or production operations constitutes 

waste and is prohibited except as authorized in Subsections B, C and D of 19 .15.27 .8 NMAC. The operator has a 
general duty to maximize the recovery of natural gas and to minimize the release of natural gas to the atmosphere. 
During drilling, completion and production operations, the operator shall flare natural gas rather than vent natural 
gas except when flaring is technically infeasible or would pose a risk to safe operations or personnel safety, and 
venting is a safer alternative than flaring. 

B. Venting and flaring during drilling operations. 
(1) The operator shall capture or combust natural gas if technically feasible using best 

industry practices and control technologies. 
(2) A flare stack shall be located at a minimum of 100 feet from the nearest surface hole 

location--aoo, shall be properly sized, enclosed and equipped with an automatic ignition system, or eonfinuous 
~o , and have a destruction removal efficiency of at least 98%. 

(3) In an emergency or malfunction, the operator may vent natural gas to avoid a risk ofan 
immediate and substantial adverse impact on safety, public health, or the environment. The operator shall report 
natural gas vented or flared during an emergency or malfunction to the division pursuant to Paragraph (I) of 
Subsection G of 19.15.27.8 NMAC. 

C. Venting and flaring during completion and recompletion operations. 
(I) During initial flowback, the operator must direct all fluids to tlowback vessels and 

collect and control emissions from each flowback vessel on and after the date of initial flowback !111-ies--are-routoo-

l 9.15.27 NMAC 2 
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hydrocarbon control efficiency of at least 95%. If a combustion device is used , it must have a des ign destniction 
efficiency of at lea l 98% for hydrocarbon . 

(a) Operators must use enclosed, vapor-tight flowback vesse ls with an 
a ro riate ressure reliefs stem to be used on I as necess to ensure 
safety. 

(b) Flowback vessels must be inspected, tested, and re furbi shed where 
necessary to ensure the tl owback vessel is vapor-tight prior to receiving 
flowback. 

W {c) Flares used to contro l em issions from fl owback vessels and pressure re lief 
s stems must bee ui ped with an automatic ign itor. shall route flowback 
fl¼l.ie-s-m-!~m~e~GA-er-s~omge--taA k-aRa-e&AlR'leAGe-epe!'Baetl-e-fi¼­
SeJ¾ti'ateH\ · een--as--iHS--te&lm-ieaHy---t~i9"1e-fOF-a-5epaFateF-te-fu-Aetfon-:-

(2) During separation flowback, the operator shall capture and route natural gas: 
(a) to a gas flowline or collection system, reinject into the well, or use on-site as a 

fuel source or other purpose that a purchased fuel or raw material would serve; or 
(b) to a flare ifrouting the natural gas to a gas flowline or collection system, 

reinjecting it into the well, or using it on-site as a fuel source or other purpose that a purchased fuel or raw material 
would serve would pose a risk to safe operation or personnel safety, provided that the flare is properly sized and 
equipped with an automatic igniter or continuous pilot. 

(3) IfN2 or H2S concentrations in natural gas exceeds the gathering pipeline 
specifications, the operator may flare the natural gas for 60 days or until the N2 or H2S concentrations meet the 

pipeline specifications, whichever is sooner, provided that: 
(a) the flare stack is properly sized and equipped with an automatic igniter 

continuous pilot; 
(b) the operator analyzes natural gas samples twice per week; 
(c) the operator routes the natural gas into a gathering pipeline as soon as the 

pipeline specifications are met; and 
(d) the operator provides the pipeline specifications and natural gas analyses to the 

division upon request. 
D. Venting and flaring during production operations. The operator shall not vent or flare natural 

gas except: 
(l) to the extent authorized by a valid federally enforceable air quality permit issued by the 

New Mexico environment department; 
(2) during an emergency or malfunction, but only to avoid a risk of an immediate and 

substantial adverse impact on safety, public health, or the environment. The operator shall notify the division of 
venting or flaring resulting from an emergency or malfunction pursuant to Paragraph (I) of Subsection G of 
19.15.27.8 NMAC; 

(3) to unload or clean-up liquid holdup in a well to atmospheric pressure, provided 
(a) the operator uses an automated control system such as a plunger lift where 

technicall y feasible, and optimizes the system to minimize the venting of natura l 
gas; 

(-ajf!!L_the operator does not vent after the well achieves a stabilized rate and pressure; 
fbj&_for liquids unloading by manual purging, the operator remains present on-site 

until the end of unloading, takes all reasonable actions to achieve a stabilized rate and pressure at the earliest 
practical time and takes all reasonable actions to minimize venting to the maximum extent practicable; 

(e) for a we-I l-eEft:i~~G-Wi~lllflgel'----l+~em-ei:..at1-aut01nateEl-seAl:Fel-syst:em, 
tl-le-eperator opti~e--syst:em--te-mi-A~&-wmt+Rg-el=-Aakwal-gas:---er 

(d) during downhole well maintenance, only when the operator uses a workover rig, 
swabbing rig, coiled tubing unit or similar specialty equipment and minimizes the venting ofnatural gas to the 
extent that it does not pose a risk to safe operations and personnel safety and is consistent with best management 
practices; and 

(e) T he operator must notify the division at least 48 hours prior to conducting 
unloading or well c lean-up aclivities, except where the operator must act more quick ly in order to minimize waste 
of natural as. In these cases the o erator must noti the division as soon as ossible rior to conductin 
un loading or well clean-up activities. 

(4) during the first 12 months of production from an ex !orator deliReation well, or as 
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1 that it's not allowed to -- you're not allowed to use it for 

2 any land use on pad, I don't think that goes under the 

3 scope, it probably goes anywhere else.

4            COMMISSIONER ENGLER:  Probably under procedures.

5            CHAIRWOMAN SANDOVAL:  We will visit that in a 

6 moment then. 

7            Statutory authority, 19.15.34.3, we had two 

8 proposals, one proposal from the Sierra Club, and one 

9 proposal from WildEarth Guardians.  It's just different 

10 types of ways of adding language about protecting public 

11 health, the environment and fresh water.  I believe it was 

12 the Division who afforded the WildEarth Guardian language.  

13 Is that what you recall, Dr. Engler?  

14            COMMISSIONER ENGLER:  Yes, that's correct.  It's 

15 in a manner that protects public health, the environment and 

16 fresh water resources, I think that's good to do that.

17            CHAIRWOMAN SANDOVAL:  I agree.  It again adds the 

18 explicit statement in there.  So we would propose to use 

19 WildEarth Guardian's change to 19.15.34.3 as it was proposed 

20 in their proposal.

21            MR. LOZANO:  Okay.  Yes, Madam Chair.

22            CHAIRWOMAN SANDOVAL:  All right.  The next 

23 change, or next several changes are changes to the 

24 objectives.  I think it would be good maybe, Dr. Engler, 

25 to -- I will just go through and list kind of the different, 

EXHIBIT D



500 FOURTH STREET NW - SUITE 105, ALBUQUERQUE, NM 87102
PAUL BACA PROFESSIONAL COURT REPORTERS

Page 188

1 the different options here for changes to the objective. 

2            So the original change to the objective is the 

3 change that the Oil Conservation Division made, which also 

4 explicitly states protects public health, environment, and 

5 fresh water resources.  I think it is good to state that in 

6 as many places as possible, so I'm fine with their edition. 

7            At the end of the Oil Conservation language they 

8 use that kind of same language that I believe the WildEarth 

9 Guardians use (inaudible) I think maybe we should change 

10 that to within the jurisdiction of the Division to keep it 

11 aligned.  Okay.  So that was the change from the Oil 

12 Conservation Division. 

13            We will get to New Mexico Oil and Gas Association 

14 and see if they have any, they have any proposed changes to 

15 the objective. 

16            WildEarth Guardians had multiple changes to the 

17 objectives.  They added -- they deleted the entire section 

18 which had been added by the Oil Conservation Division, and 

19 they rewrote it to create four sections of equal importance 

20 to prohibit hydraulic fracturing, to prohibit 

21 hydraulic (inaudible) the use of surface or groundwater that 

22 has less than a 1000 milligrams per liter of TDS. 

23            On that statement specifically, I do not believe 

24 that that change is a logical outgrowth of the original OCD 

25 rule, and therefore cannot be considered at this rulemaking 
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1 because the public was not provided adequate notice that 

2 this change would arise.

3            COMMISSIONER ENGLER:  I agree.

4            CHAIRWOMAN SANDOVAL:  Okay.

5            COMMISSIONER ENGLER:  (inaudible).

6            CHAIRWOMAN SANDOVAL:  Excellent.  B, to ensure 

7 the protection of public health, the environment and fresh 

8 water resources from any transportation, recycling, reuse 

9 and disposition of produced water, I believe that -- or 

10 other Division proposal, and then some of this language 

11 about the  -- the original statements of public health -- 

12 and protection of public health and environment and fresh 

13 water resources, so I believe that section is adequately 

14 covered in the proposal.

15            COMMISSIONER ENGLER:  That's correct.  B of 

16 WildEarth Guardians is really a restatement of what we 

17 already had.

18            CHAIRWOMAN SANDOVAL:  C, that prohibits the use 

19 of produced water and the use of recycled produced water in 

20 any activities that are not directly related to oil -- to 

21 drilling -- to exploration, drilling, production, treatment 

22 or refinement of oil and gas. 

23            I mean, I feel like we put that in here already, 

24 so (inaudible). 

25            COMMISSIONER ENGLER:  Correct. 
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1            COMMISSIONER ENGLER:  Yes.  Madam Chair, it's -- 

2 again, it's already explicitly in the Division objective.  

3 So (inaudible) I'm fine with what the Division wrote.

4            CHAIRWOMAN SANDOVAL:  I would agree.  Okay.  So 

5 that -- I mean we walked through the four objectives 

6 proposed by WildEarth Guardians.  I do not propose to enter 

7 any of those in this updated rule language, but look at 

8 Sierra Club's objective section. 

9            Okay.  So again, similar to WildEarth Guardians, 

10 they strike that whole paragraph predominantly that the Oil 

11 Conservation Division proposed, and they have three 

12 objectives. 

13            In A, to provide protection of public health, the 

14 environment and fresh water resources from produced water 

15 production, storage, transportation and reuse of any oil and 

16 gas industry.  I  --

17            COMMISSIONER ENGLER:  That's, again, is very 

18 good, but it's also already covered.

19            CHAIRWOMAN SANDOVAL:  I agree.  Okay.  So we will 

20 not include Section A of the Sierra Club's objective 

21 section. 

22            B, to prohibit the use of fresh water in major 

23 well fracturing unless there is well permitted.  Again this 

24 is similar to WildEarth Guardian's proposal which we 

25 discussed.  I do not believe that this is a logical 
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1 outgrowth of the proposed rule, and therefore it cannot be 

2 considered during this rulemaking section. 

3            It would have to be -- because this, you know, 

4 the public could not have expected that this would have been 

5 part of the rulemaking, and therefore were not given 

6 adequate notice, so therefore it cannot be part of this 

7 rulemaking.

8            COMMISSIONER ENGLER:  I would concur, and just 

9 add that they provided really no testimony whatsoever about 

10 alternatives or how to go about this in terms of not just 

11 the prohibition of the fresh water, but how you go about the 

12 alternatives.  So without any really strong evidence or 

13 testimony, I would -- I just read that as (inaudible) and 

14 agree with what you are saying.

15            CHAIRWOMAN SANDOVAL:  Okay.  So we will not be 

16 including B. 

17            C, to encourage recycling or reuse of produced 

18 water it has to be related activities related to 

19 exploration, drilling, production, treatment or refinement 

20 of oil and gas that permanently and physically separate the 

21 reuse of produced water from ground water or surface water 

22 (inaudible) water. 

23            Again I believe this is covered in the Oil 

24 Conservation Division proposal in that first line, and so 

25 that adequately covered what is being stated there.
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1 secondary recovery or enhanced recovery of oil and natural 

2 gas or plugging of wells pursuant to 19.15.34 NMAC.

3            MR. LOZANO:  Thank you.

4            CHAIRWOMAN SANDOVAL:  Yes.  Okay.  Let's move 

5 on to WildEarth Guardians' proposal.  They require some 

6 pretty large changes that require basically, for the reuse 

7 of produced water, you have to get a permit, obtain a 

8 permit. 

9            So there's a couple of items here of concern.  

10 Again, this was not a logical outgrowth of the proposed 

11 rule, and therefore the public was not provided notice that 

12 this could be part of the rulemaking, and so that's the 

13 first reason. 

14            The second reason which we heard testimony from 

15 Mr. Brancard on is, we do not require a permit for any other 

16 water type, and so this would actually make using recycled 

17 produced water more onerous on operators and might have the 

18 unintended consequence of not meeting the objectives of this 

19 rule, which is to encourage recycling, and so I do not 

20 believe that that should be included.

21            COMMISSIONER ENGLER:  Yes, Madam Chair, whether 

22 permit as one entity proposes or the registration of 

23 another, I think the -- I agree with your statement, that 

24 the objective is to promote the reuse.  And that this is, 

25 this is going to be more onerous and less of a promotion 
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1  Dr. Engler, do you have any concerns with 1, 2 or 

2 3? 

3   COMMISSIONER ENGLER:  Madam Chair, I think 

4 (inaudible) spelled out (inaudible) and the third component 

5 is necessary for this rule.

6   CHAIRWOMAN SANDOVAL:  Okay.  Okay.  So now let's 

7 move first to the WildEarth Guardians' edition of C.  So 

8 that would have been 19.15.34.8C, which basically says you 

9 cannot use fresh water or drinking water in drilling and 

10 completions operations. 

11   You know, we had a proposal, I believe, from 

12 Sierra Club in (inaudible).  First of all, I think 

13 Mr. Brancard testified that (inaudible) he is unsure if OCD 

14 has the direct authorization to do this. 

15   Second, it's -- again, I think (inaudible) it is 

16 not a logical outgrowth of the initial proposal and 

17 therefore cannot be considered in this rulemaking because 

18 the public was not afforded reasonable public notice that 

19 this may be a requirement going forward.  Dr. Engler?  

20   COMMISSIONER ENGLER:  I concur, and I guess I 

21 will add the statement that, again there was really no 

22 evidence or testimony provided to say why this should be 

23 prohibited.

24   CHAIRWOMAN SANDOVAL:  And actually, that is 

25 almost identical to Sierra Club's C, which says no fresh 
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