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Meeting of the New Mexico O | Conservation Conmm ssion

Moder at ed by Commi ssi on Chairman Dyl an Fuge
Thur sday, February 9, 2023
10: 00 a. m

Renot e Proceedi ng

Santa Fe, New Mexico 87501

St atus Conference for Cases:

Chevron Cases 22871, 22872 and Ci marex Cases 23088-
23091: pooling cases that are being heard directly by
t he Comm ssion under Order No. R-22412 Devon De Novo
Case 23035: Devon appeal of Division Order No. R-22205
addr essi ng Devon Cases 22179-22180, 22382 and Ci narex
Cases 22313-22316 Cimarex De Novo Case 23049: Ci marex
appeal of Division Order No. R-22204 addressing
Chevron Cases 22343-22344 and Ci marex Cases 22519-
22520

Reported by: Dana Ful ton
JOB NO. : 5531744
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List of Attendees:

Dyl an Fuge, Commi ssion Chairman
Greg Bl oom, Commi ssioner

William Ampomah, Commi ssioner
Gabriel Smith, Comm ssion Counsel
Jim Bruce, Esquire

Mi chael Fel dewert, Esquire

Earl DeBrine, Esquire

Adam Rankin, Esquire

Paul a Vance, Esquire

Nor m Gaume
Sofia Jenkins-Nieto
FI orene Davi dson
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PROCEEDI NGS

THE CHAI RVAN.  Good nprning, everyone.
Wel come to the February 9, 2023, neeting of the New
Mexico O | Conservation Conm ssion.

Il will start off with just remarks, as
everyone heard, but for the record. As was announced
| ast week, Chris Moander, fornmerly with the New Mexico
Attorney CGeneral's Ofice, accepted a job with EMNRD
in the Ofice of General Counsel. So he's no | onger

comm ssi on counsel, and we're joined by M. Gabe or

Gabriel -- which do you prefer, sir?
MR SMTH. | go by Gabe.
THE CHAI RMAN: -- Gabe Smith, with the

Attorney General's Ofice. He is now comm ssion

counsel. So wel cone this norning.
Il will do a quick -- since you're brand
new to the commssion, |I'll do a quick roll call here,

as you can neet fol ks and go, but just a quick roll
call of attendees.

Conmmi ssi oner Bl oom

COW SSI ONER BLOOM  Present. Good
nor ni ng.

THE CHAI RVAN:  Dr. Anponah,

Comm ssi oner Anpomah.

COW SSI ONER AMPOVAH: Present.
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THE CHAI RVAN.  And good norning. My
name's Dylan Fuge. |I'mthe acting G| Conservation
Division Director and also, as a result, also the
interimchair of the Ol Conservation Conm ssion.

The first itemon the agenda, the first

itemup for today, is approval of the agenda. Do we

have any additions to the agenda?

COW SSI ONER BLOOM  No, M.
COWM SSI ONER AMPOMAH:  Not from ny

side. Thank you.

THE CHAIRVAN. Can | get a notion for

approval ?

COW SSI ONER BLOOM M. Chair, | so
move.

COW SSI ONER AMPOVAH: M. Chair, |
second.

THE CHAIRMAN: |'Il1 run through the

rol | again.

Comm ssi oner Bl oom

COWM SSI ONER BLOOM  Appr ove.

THE CHAI RMAN: Conm ssi oner

COW SSI ONER AMPOMAH:  Appr ove.
THE CHAI RMAN:  And | al so approved.

The agenda is approved unani nously.

| believe yesterday everyone received a

Chai r man.

Ampomah.
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copy of the mnutes from our January 12, 2023,
neeting. Does anyone have any addition or comments
for that, to those m nutes?

COVWM SS|I ONER BLOOM No, M. Chair.

THE CHAIRVAN.  Can | get a notion for
approval ?

COW SSI ONER BLOOM | so nove.

COWM SSI ONER AMPOMAH: | second.

THE CHAIRMAN:  All right. M. Smth,
do you want to go through the roll?

MR. SMTH. Oh, sure. Chair Fuge.

THE CHAI RMAN: | approve.

MR. SM TH:  Comm ssi oner Bl oom

COWM SSI ONER BLOOM  Approve.

MR. SM TH:. Commi ssi oner Anpomah.

COW SSI ONER AMPOMAH:  Appr oved.

MR. SMTH. Am | pronouncing all of
t hose names, by the way? |If I'mgetting any of them
wrong, please feel free to correct.

THE CHAI RMAN: Fuge is just huge with
an F.

MR. SM TH. Okay.

THE CHAIRVAN:  All right. The next
matter before us is a status conference in Chevron

cases 22871, 22872; Cimarex cases 23088 t hrough 23091,
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Devon De Novo case 23035; Cimarex De Novo case 23049.
And | believe counsel for all of the parties in those
cases are on for the status conference, but | would
ask for confirmation fromthose parti es.

MR. BRUCE: This is JimBruce. o
ahead, M ke.

MR. FELDEWERT: Good nor ni ng,

M. Chai rman and the Comm ssion. M chael Fel dewert,
with Holland & Hart, on behalf of Chevron USA, Inc.,
and then Devon Energy Production Conpany.

MR. BRUCE: Comm ssioners, this is Jim
Bruce. | am here on behalf of Ci marex.

MR. DEBRI NE: Good nor ni ng,

M . Chai rman and nenbers of the conm ssion. Earl
DeBrine, with the Mddrall Sperling firmin

Al buquer que, here in the second batch of cases on
behal f of Ci marex Energy Conpany, and those are the
Devon vs. Ci nmarex cases.

THE CHAI RMAN: Okay. | guess since |
know t hese cases have been pending on the docket, if
folks mght indulge a little bit, kind of a thunbnail
sketch overview of sort of where those cases are,
where the parties may feel there are issues left to
resol ve.

And | suppose ny next question, you
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know. Are we at a place where we are |looking to set a
hearing in these cases? And if so, you know, let's
start tal king about that.

But maybe just start with sort of a
hi gh-1 evel, very high-Ilevel, overview, not necessarily
di spute facts and sort of where we are posturew se
with these cases.

MR. BRUCE: Comm ssi oners, if | may,
this is JimBruce. | would note, |ooking at the
docket sheet, that, first of all, the Chevron C nmarex
cases, that first group, has been conbined at the
comm ssion level with the C marex De Novo case, so al
of those cases go together. And really, it's
count er-pooling applications between
Chevron -- between Chevron and Ci nmar ex.

The overview is that there are cases
I nvol ving pooling of the Wolf Canp formation, separate
cases, of course, pooling of the Bone Spring
formation. There is an order in the WIf Canp case
t hat Chevron was victorious in that matter, and
Ci marex appealed to the conm ssi on.

That first group of cases there, that
23088, et al., and Chevron's 22871 and 72 are the Bone
Spring cases; they have not been heard by the

division. But C marex noved w t hout opposition to
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conbi ne themall at the division | evel because the
original comm ssion -- or the original division order
in the Wl f Canp cases woul d probably be the tenplate
for the division in the Bone Spring cases; the facts
are very simlar.

And so rather than have one De Novo
case and then a division case plus another De Novo
appeal, it seened easier just to conmbine themall at
the division level -- | mean, at the comm ssion |evel.
So that's where we are.

| think M. Feldewert woul d agree that
they're ready for a hearing and the only question is
t he hearing date.

MR. FELDEVWERT: And | think -- Jim |
think you -- and I know you probably -- | think you
menti oned you had a conflict on May 11th.

MR. BRUCE: Yes. Comm ssioners, |'m at
that age where | need cataract surgery, and I'm
probably a nenace to society even driving to the
grocery store anynore. But well over five nonths ago,
| went into the ophthal nol ogi st, and actually they do
one eye at a tinme. | have one surgery in April, which
Is on the comm ssion's April hearing date, and then
have another surgery in May, which is also on the

conmm ssion's hearing date, just by happenstance.
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And | don't want to |let those dates go,
ei ther date go, because it would probably take ne
anot her four or five nonths to arrange with the
surgeon other operating dates. So | would | ove to go
to hearing as early as possible, but those April and
May dates are just not doable for nme. So | think we'd
have to | ook at June or something |ike that.

THE CHAI RMAN: Before we get into
dat es, another question. The Devon De Novo case, IS
It separate and distinct fromthe C marex and Chevron
cases that have been consolidated? Are there simlar
I ssues? |If |I'm m sunderstanding why they're up in a
bat ch, coul d soneone clarify that, please?

MR. FELDEVERT: | woul d say, well,
certainly, they involve different acreage, okay, and
different areas. So | think Earl, | think, would
agree with ne they are separate and distinct fromthe
Chevron batch of cases. They were subject to a very
simlar type of order fromthe division, okay. In
fact, the orders were issued back to back; they have
sequenti al order nunbers.

The structure of the division approach
to it is basically the sanme, okay, but it does involve

separate acreage, and it seens it would be a subject

of a separate hearing, given the issues and the
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W t nesses that you can expect to have before you.

THE CHAI RVAN:  Okay.

MR. DEBRINE: And | would agree with
that. The two cases are very distinct and standal one
and have uni que issues with respect to them and woul d
need to be heard separately for sure.

THE CHAI RVAN:  Okay.

MR. FELDEWERT: And the only other
thing I would add, and this is for, | think, nore for
you, M. Smth, or whoever is going to be drafting
what ever orders conme out of this, okay. There's an
order that continued all of these matters to May 11th,
and | woul d suggest not follow ng the captions the way
they are on that particular order because it created a
| ot of confusion.

Florene did a good job of sorting
things out, and | think the way in which you have them
grouped on your agenda is probably the nost -- the
best way to structure them for any kind of order.

THE CHAI RMAN: Okay. | want to ask
briefly, do ny fell ow conm ssi oners have questions
about case status, posture or other pieces before we
get into scheduling questions?

COW SSI ONER AMPOVAH:  Not from ny

si de.
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COVWM SSI ONER BLOOM No, not at this

time. Thank you, M. Chairmn.

THE CHAI RMAN: So you know, floating

t he di scussion out and seeing if there's a consensus

in the parties, it sounds like in -- and

M. Feldewert, please correct me if |'mgrouping them

incorrectly. But in Chevron cases 22871, 22872 and

the Ci marex cases 23088, et al., and the ot her Ci nmarex

case 23049, there is a consensus to have or there's a

request to have that put on the cal endar for a hearing

on June 8th to accommpdate M.
sone ot her constraints that |
t he comm ssion and di scussed at

VMR. FELDEWERT:

believe were enailed to

Bruce's schedul e and

| ast week's neeting.

Jim does that work for

you? You're nuted, Jim

MR. BRUCE: No, no, no. | mean,

June 8th is fine with me. ['ll be able to see by
t hen, anyway.

THE CHAI RMAN:  And are there issues
t hat would be hel pful to do sone notion practice and
noti on hearings before in this particular matter?

MR. BRUCE: Comm ssioners, | don't know
defer to M ke on the notions.

M ke and |

about -- and I'I1

Certainly, I think both of us could --

could cone up with an undi sputed statenent of the
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basic facts of these cases so the conm ssioners can
see how these cases intertw ne and why they probably
are going to be subject to the same principles.

But M ke, | don't know if you thought
about nmotions at all.

MR. FELDEWERT: Not hing conmes to m nd

THE CHAI RMAN:  Ckay.

MR. BRUCE: | don't think the facts are
all that -- the facts in all of those C marex cases
and Chevron cases are simlar, and | don't think
anybody really -- there's really no factual dispute as
to ownership and the proposed well units and things
i ke that.

And | think if Mke and | could work
toget her, we could get you, even earlier than the week
before, an undi sputed statenent of facts, and that
woul d hel p the comm ssion. And maybe throw
in-- well, I"ll just leave it right there.

| think we could work sonething out so

that at | east you can get the basic facts down so you
don't have to walk into the hearing in the dark, even
t hough we do file exhibits, etc., a week before.

THE CHAIRVMAN.  Okay. M. Smth, is
there anything el se the conm ssion needs to hear from
the parties before we can -- to put together a
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procedural order, given the discussion we've heard?

MR. SMTH: You know, to be honest, |
haven't had a lot of tinme to | ook at the rules and
statutes applicable to this comm ssion | was assi gned
two days ago. |If | could just have a coupl e of
m nut es.

THE CHAI RMAN:  Yeah.

MR. SM TH: Maybe, if you wanted to, if
there's anything else you want to talk about. ['l]
just flip through and see if there's anything el se
procedural ly necessary before we set this.

THE CHAIRVAN:. We will nove -- we'l
tabl e the discussion there, and let's tal k about a
hearing date for the Devon De Novo case 23035. And
|"mgoing to turn it over to M. Feldewert and
M. DeBrine on sort of scheduling requests.

And again, simlar question about, you
know, would this be a matter that's appropriate for a
noti on hearing prior to?

MR. FELDEWERT: No. | think
seeing -- | can't think of any notions that | would
contenplate filing at this point in tinme. W've had
the division hearing. | think we know where each
party stands. So it seens to ne we just need to carve

out a date to get it on a docket for a hearing. |
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suspect, you know, there will be a nunber of

W t nesses, as there were in the division case bel ow,
but you do have benefit of all the prehearing filings,
so hopefully it can nove along as efficiently as
possi bl e.

MR. DEBRINE: | would agree. | don't
anticipate any notion practice with respect to the
cases. | would add that the parties are engaged in
fruitful discussions, and there's probably a pretty
good likelihood that we nmay not need to have a hearing
because those tal ks are continuing, and we'll see how
It goes.

MR. FELDEWERT: Well, that wll be
great if we can get Cimarex to agree with sonebody.

That's super.

THE CHAI RMAN: And based on
presentations at the |ast hearing, M. Feldewert, |
under st ood you had sone constraints in maybe it was
March and April or April, so are we |ooking at the
May 1lth date or |ater?

MR. FELDEWERT: | would ask | ater
because |'m going to be out of the country, and so
after -- if we could, I'd like to see it after May.

And | agree with Earl; | heard sone
good t hi ngs about the discussions. | hope they pan
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out. So | don't know, Earl, do you want to try to put

this in July and see what happens between now and

t hen?

MR. DEBRI NE: Yeah, that would be fine
with nme. |'ve got a week trial down in Roswell the
week before. It will be difficult to prepare for a

May 1l1lth hearing, but so July would be fine.

MR. FELDEWERT: Well, shit, | should
have stuck with the May 11th hearing then.

MR. DEBRI NE: Yeah, yeah.

THE CHAI RMAN:  Enj oyi ng the hearing
froma beach somewhere.

Al right. | think we've got tentative
dates. M. Smith, do you think we -- | think we have
what we need to nove forward, at |east setting the
dates and then putting together a procedural order,
but let me know if we're m ssing anything before we
move.

MR. SM TH. No. That sounds good. And

"1l follow up with you after this nmeeting to make
sure that | have that all correct.

MR. FELDEWERT: | can offer, M. Smth,
that when it cones to conmm ssion hearings, there's
pretty good structure within the rules in terns of
prehearing filings and dates for that, so | don't
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think there's a |lot you have to do wth a prehearing
or der.

MR. SMTH. Perfect. Good to know.

THE CHAI RMAN:  And actually,
M. Feldewert, that |leads to the next question. W're
going to go with the standard scheduling that's set up

in the rules, the standard tim ng and everything |ike

that. No one's going -- we're not -- there's no
request on the table to do anything differently, |'m
assumn ng.

MR. FELDEWERT: | don't see a need to

depart fromthat for either of the cases I'minvol ved
I n.

MR. DEBRINE: Yeah, and that's fine
with us. Just |ike M. Bruce was saying, you know, we
can work on a statenent of undisputed facts to submt
even earlier than a week earlier, if the comm ssion
were to desire it. Oher than that, the standard

schedul i ng shoul d wor k.

THE CHAI RVAN: Okay. Can | get -- then
|l et's schedul e those for hearings as follows: the
Devon De Novo case 23035 will be set for evidentiary
hearing and adj udi cation on July 13, 2023, and the
Chevron cases 22871, 22872, Cimarex cases 23088
t hrough 23091, and Ci marex De Novo 23049 w il be set
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for an evidentiary -- added to the agenda and set for
an evidentiary hearing on June 8th, adjudication on
June 8t h.

And the conmmi ssion will work after to
get scheduling orders out to the parties, and we'll go
fromthere. Please keep us apprised if settlenent
di scussions proceed in any of the matters and they're
resol ved i n advance.

MR. BRUCE: Thank you, M. Chairnman.

MR. DEBRI NE: Thank you, M. Chairman.

MR. FELDEWERT: Thank you very much for
your tine.

THE CHAI RVAN:  Thank you.

All right. W're noving to the next
item on the agenda, which is a discussion with YUCCA
They had requested to appear before the conm ssion
w th sonme questi ons.

| see M. Gaune. Apologies if |'m not
saying that correctly. Are you expecting anyone el se
to join you? | amlooking at the attendees, and |'m
happy to pronote themto participants if you just tel
me their nane. And M. Gaune, you should be able to
unnute yourself. You are a participant -- or
panelist, | nean.

MR. GAUME: Thank you. Bianca shoul d
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be admtted as a panelist, and she would have to tel
you who el se m ght be part of the discussion. Thank
you.

THE CHAI RMAN: Okay. |'ve got just a
general audio login. | will pronote that to a
panelist and see if that is Bianca. Good norning.
This is Dylan Fuge, chair of the G| Conservation
Comm ssion. | just pronoted soneone in who's on an
audio line. |Is this Bianca with YUCCA? You shoul d be
able to unnmute yourself.

Oh. Never mnd. Change role. Turns
out | put -- that's just a recorder. |1'll pronote the
ot her panelist. | just pronoted a M. Lendecker [ph].
Oh, no. He just hung up.

Norm M. Gaune, | do not appear to
have Bi anca on the |ine.

MR. GAUME: Thank you, M. Fuge.

THE CHAI RMAN: The only attendee I'm
seeing is the court reporter's audi o recorder.

MR. GAUME: Thank you, M. Chair. I
don't represent YUCCA, but | amaware of their
concerns, if you wish to proceed without them

THE CHAI RVAN:  Well, | guess we were
asked to add themto the conmm ssion agenda. W did

get an email copy of the questions. You know, we, you
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know, | ooked at the questions. Sort of the initial
setup is they do not appear related to a specific
active case or petition before the -- before the
conm ssion, and in sone respects, sone of the
questions are sort of nore akin to information that
may be requested and obtai ned under | PRA.

So |'"'mnot sure there's a specific
comm ssion -- well, I'mnot seeing a conm ssion ask,
an ask or a petition, related to a pendi ng conm ssi on
case. So | did want to ask that clarifying question
before | sort of suggest a kind of next step.

MR. GAUME: Well, thank you, M. Chair.
| think I can fill you in on that.

The concern is, is that, liquid spills
of oil and gas and other liquids in the oil field were
made illegal by the G| Conservation Conm ssion's
rule, and | participated in that rul emaking. Since
that rule becane effective, | believe the date was

August 21, 2021, there's only been one enforcenment

action against these illegal spills.
The illegal spills have -- are
not even -- there is a standard in the penalty

schedul e that you've added to the schedul e of

penalties, the G| Conservation Conm ssion has added.

No action is being taken to i npose those penalties.
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As | testified in the rul emaking hearing, sone oil
producers have up to 20 tinmes as many spills which are
now il |l egal, as other producers based on a nornmalized
spill rate; that is, nunber of spills per mllion
barrel s of energy produced.

The bad actors still are the bad
actors. "Nornmal operations" are still listed as a
cause of illegal spills. And YUCCA -- and |'m a
volunteer. |I'ma retired professional engineer. They
contacted nme. | took a |look at the recent spills
data, and | could see no changes what soever since
spills becane illegal. So that's the concern.

VWhen | testified previously, | brought
many of these points up. You know, nost of the spills
appear to be preventable. Several years ago, | spoke
to Bill Brancard, several of us did, who told us that
t he comm ssion was going to pass rules that would
shore up standards of construction and materials, you
know, for use in the oil field that would prevent
t hese spills.

Corrosion, equipnent failure, are the
predom nant causes; overflow of tanks and pits are
common; and as | said, even "normal operations" are
|isted as the causes of these illegal spills, wthout

enf orcenent acti on.
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So the request from YUCCA was for the
comm ssion to ask for the G| Conservation Division to
cone to the conm ssion with a report on what's being
done to stop these spills of toxic oil and gas
| i qui ds.

THE CHAI RMAN: That's a hel pful
clarification. That was not conpletely clear in the,
you know, kind of email list of questions we received.

| want to | ook at ny other
comm ssioners to see if they have any other questi ons.

COW SSI ONER BLOOM M. Chai r man,

t hi nk you know t hat YUCCA approached the | and office
and just, they had asked ne, you know, how they m ght
appear before the OCC to get information regarding
these matters. And so | forwarded that on to Florene,
who, of course, passed that on to you.

And | had asked -- well, in the course
of the time | heard fromthem | was |ooking at sone
of our guiding statutory authority and so on, and |
think a case could be made that these are subjects
that the OCC could hear in the course of our regular
nont hly neeti ngs.

THE CHAI RMAN: | suppose, certainly,

you know, obviously the OCC has oversight authority.

It's over the OCD. Obviously it establishes the rules
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and ot her pieces over the OCD. W do not, M. Gaune,
undertake enforcenent. We would be the appell ate body
i f soneone were to appeal enforcenment action by the
OCD. So we don't have independent staff that does
enf orcenment or other things like that. Enforcenent of
the rules established by the OCD is di scharged by the
di vi si on.

A proposal that | would like to put
down, you know, kind of notw thstandi ng but for
di scussi on anong comm ssioners, is | would be willing
to take these questions back as the OCD director and
work with nmy staff to get sone answers to those
questions for YUCCA and address the specific questions
asked. I'mnot sure we need to have a formal report
up here. | can work with staff to get answers to
t hose questions and provide them

And | think that nmay be nost
appropriate since, again, the OCCis sort of the
appel l ate body of any enforcenment that may or may not
occur under the established rules.

MR. GAUME: Thank you, M. Chairman.
t hink that YUCCA's hope was as the entity that passed
the rule that's being disregarded, it was appropriate
for the Ol Conservation Conm ssion to be briefed,

along with the public, on this matter. So we request
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a public briefing, please.

COWM SSI ONER BLOOM M. Chair, | m ght
poi nt out that we've had a couple of new attendees
join the neeting. | see Adam Rankin and Sophi a
Jenki ns-Nieto with YUCCA. She has her hand rai sed.

UNI DENTI FI ED SPEAKER: Can you hear ne?
Okay. Good. Sorry. W're at the roundhouse, so it's
very loud. We're trying to find a spot where we can
sit and listen and talk to you.

Apol ogi es for the situation here, so we
were just able to connect. [|I'msorry. Wuld you m nd
| etting us know what you've already discussed for this
agenda item so we can kind of catch up, and then fol ks
from YUCCA can kind of share what they were hoping to
comruni cat e.

MR SMTH. M. Fuge, it appears that
you are nuted.

THE CHAI RMAN:.  Yes, | was.

We had just received a brief overview
from M. Gaune about what YUCCA's concerns were, as he
under st ood them and what they were hoping to see by
t he request, because | requested, as the chair, sonme
clarification on the request that cane in because it

does not appear tied to a particular matter or a

pendi ng petition before the conm ssion.
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UNI DENTI FI ED SPEAKER: So | think what
woul d be great is if the spokesperson from YUCCA coul d
speak specifically to what is being requested, and
t hen maybe you all could clarify if we need to file a
formal petition or what the process would be to have
these i ssues addressed. But I'll hand things over to
Sophia, who is the spokesperson here from YUCCA. And
agai n, apol ogies for our tardiness.

M5. JENKINS-NIETO  Hi, I'Il just

I ntroduce nyself really quick. Sorry. Can you hear

me still?
THE CHAI RVAN: Loud and cl ear.
M5. JENKINS-NI ETO  Ckay. Good.
So ny nanme is Sophia Jenkins-Nieto.
use she/ her pronouns. | live in Al buquerque, and | am

a nenber of YUCCA, which stands for Youth United 4
Climate Crisis Action. YUCCA is youth-led canpaign
formed in 2019, organized around a gl obal climte
stri ke, and we've continued working for environnental
and climate justice and want responsi ble and j ust
climate action, including a just transition for our
state.

So we're com ng before the conm ssion
today to follow up on enforcenent for produced water

spills and | eaks, which |inks to rules pronul gated by
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this comm ssion, which have been illegal for several
years. In fact, you m ght renenber us. W worked on
the rule, and we had a coupl e dozen youths who
participated in those rul emaki ng proceedi ngs.

We've | ooked at the website and we see
that there are many spills being reported. W have
menmbers who live in the southern part of the state and
Chaco regi ons who have w tnessed those. |In the |ast
year, there were both large and small spills every
day, with over a thousand spills in the |ast year.
Despite the rul e against these spills and the
violations of the |aw, we have heard that one fine has
been i ssued. However, we see no further enforcenent
actions have been taken.

So we're calling for there to be
accountability. And we understand that we m ght not
have the whole picture, so we wanted to formally
request a report back fromthe OCD to the conm ssion

on the status so that the comm ssion and the public is

fully infornmed.

So we have a list of questions. Wuld
be it be okay if I just read the questions | have for
the informati on we're wondering about?

COWM SSI ONER BLOOM M. Chair, | think
that that was a question to you, with M.
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Jenki ns-Ni eto asking if she could read her questions.

THE CHAI RMAN:  And of course | answered
it while nmuted because | didn't think anyone needed to
hear nme drinking ny coffee.

Yes, Ms. Jenkins-Ni eto, please read
your questions for the record.

MS. JENKINS-NIETO Al right. The
first question is: How many spills have occurred
since NMAC 19.15.29 went into effect, making
unaut hori zed rel ease of oil, gases, produced water
condensate or liquid, oil field waste illegal, and how
many of these infractions of the | aw have received
enforcenent actions and penalties?

Second question is: How does the
agency answer for its failure to assess penalties for
the remaining infractions?

And anot her question: The civil
penalty calculation nmethod is the process by which
viol ations should be assessed for penalty. Wy has
this met hod not been applied?

It is our understanding that one
vi ol ati on has been assessed a penalty, and why was
this case pursued and not others?

How many repeat violators exist? Wy

Is a repeat offender not being penalized in accordance
Page 26
Paul Baca Professional Court Reporters 505.843.9241

A Veritext Company www.veritext.com




© 00 N oo o b~ wWw N

O T N R R N T
o A~ W N P O © 00 N O 0o M W N +—, O

with the rules and penalty cal cul ati on net hod?

Has the | ost revenue and failure to
i ssue penalties or fines been calculated? What is the
amobunt? G ven the revenue potential, why has the
agency not aggressively pursued penalty assessnent?
Why are violations that cite "regul ar operati ons" as
t he cause not being addressed?

It is illegal to spill; therefore, any
conmpany whose regul ar operation is leading to spills
shoul d be required to changed their operations.

VWhat is the explanation for the failure
to enforce these policies for the last year and a half
and what is the plan to get enforcenment addressed?

So those are our list of questions. W
think it's critical that you, as a body, and the
publ i c have an understanding of the status of
enforcenent, and so we'd like to formally request a
status report.

And if the comm ssion does not know the
answer to our questions and does not have the OCD
statute today to address these questions, that |'m
sure you understand the inportance to know the answers
to, then we'd like to request the follow ng: please
schedul e a status report from OCD staff that includes

answers to the questions we stated here on the record
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today at the next nmeeting so we can all understand the
full picture and ensure that the rules pronul gated by
this comm ssion are, in fact, being inplenmented and
enf or ced.

Thank you, Chair and nenbers of the
conmi Ssi on.

THE CHAI RMAN: Looking at ny ot her
conmm ssi oners, do you have any foll owup questions?

COVWM SS|I ONER BLOOM M. Chai rnman, no,
not at this tine. | may have sonething to add here
shortly but not now.

COWM SSI ONER AMPOVAH: Yeah, | do have
a quick one. So M. Chair was talking about these
guestions; you know, he, as a director, will hand
t hese questions to the OCD for themto respond to
YUCCA, and probably, if they are not satisfied,
probably they can cone back to the comm ssion. So |
want to know what YUCCA has to say about that.

MS. JENKINS-NIETO A little confused
by the question. Can you, like, clarify about --

THE CHAIRMAN:  So | think the
clarification was, and you nmay not have joined at the
time | was questioning here, the comm ssion itself is

not an enforcenent body. The comm ssion establishes

rul es and other things like that and, in fact, is
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actually the appell ate body that soneone subject to
enf orcenent by the division would appeal to if they
wanted to contest an enforcenment action that was
undert aken.

So the comm ssion doesn't sort of weigh
in on the abstract on enforcenent or not. It is the
appel l ate body for enforcenent decisions and orders
I ssued by the comm ssion -- | mean, by the division,
and the division is the body that enforces the rules
establ i shed under the G| and Gas Act that are
establi shed by the comm ssion.

So what | was sort of leading in with
t he question, and why | was sort of asking what the
specific ask is, | did not see a specific petition.
There isn't a specific nmechanismfor the conm ssion to
ki nd of weigh in on these issues or with staff and
ot her pieces. And what | was offering was, while |
felt like there was |imtations for what the OCC could
do, as the OCD director, | was willing to take the
guestions back, sone of which, you know, nay have been
nore appropriately submtted as an | PRA, but take
t hose questi ons back and prepare an answer and share
it, you know, with YUCCA, you know, addressing the
guesti ons.

Because again, |I'mnot seeing right now
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a comm ssion vehicle to nove this forward. There's
not a pending case. The conmm ssion would be the
appel l ate body for any potential enforcenment, you
know, in the future. So | think that's where that was
comng from and we may not have -- we nmay not have
hit that before you joined.

Yes, please, Ms. Jenkins-Nieto.

M5. JENKINS-NIETO  |'m just wondering,
for clarification, you said that, for instance, a
violator of the |aw could petition the comm ssion on
appeal for a violation or an infraction that was
enforced. So can -- but it can't go the other
direction, where fol ks who are saying why wasn't there
enforcement cannot ask about that for all of these
t housands of incidents that have occurred that haven't
had acti on?

THE CHAIRMAN: In the first instance,
and I will, you know, | ook at the Attorney GCeneral's
Office to hit in the first instance, that party would
be appealing an order fromthe OCD taking enforcenent
action against themto do a specific thing, which
would -- which is why it would be comng to the
commission. And it's akin to an appeal of any of our
ot her orders, whether it's a permt or a permt

condition or other things |ike that.
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MS5. JENKINS-NI ETO  Okay. Thank you.
Sorry. Did soneone else want to say sonet hing?

THE CHAIRMAN:  The only thing | was
going to add, the decision of enforcenent, you know,
is left to, you know, prosecutorial discretion and
ot her decisions in terns of how and what enforcenent
cases are pursued, you know, which is conventionally
why there isn't a sort of reverse process, but also,
there just isn't an order in that circunstance to be
appeal ed to the comm ssi on.

MS. JENKINS-NI ETO  Ckay. | have
anot her question, but it |ooks |Iike Normhad a
fol | ow up.

MR. GAUME: | just wanted to fill in
the YUCCA representative with my coment, that |
believe that the comm ssion should be officially aware
that the rule that made spills illegal is not being
enforced at all and that bad actors remain bad actors
wi t hout any action. "Normal operations” are |listed as
the cause of spills, many are preventable, yet no
action is taken.

M. Chai rman, would you accept a
petition for the comm ssion to hear fromthe QO
Conservation Division about what enforcement is not

taking place on illegal spills?
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THE CHAI RMAN: Ms. Jenkins-Ni eto.

MS. JENKINS-NIETO  Sorry. But that's
a perfect, really pointed question. | think the
followup that | was going to ask is, | understand
that there's not an expressed authority for the
conm ssion to necessarily force the departnent to
i mpl enent its rules, but I wanted to ask, is there
anything that is preventing the conmm ssion from having
a status update on the inplenentation of rules that
were pronul gated by this conm ssion?

It feels like a pretty -- again,
w t hout needing to invoke, you know, any specific
authority, the rulemaking that this comm ssion did
seens like it is wthin the purview of the conm ssion
to wonder about and want to hear about the status of
how that rule is being inmplenented, and that's sinply
what we're requesting.

So back to Norms question. If the
appropriate nmechani sm would be to petition the
conmm ssion, | think, you know, we'd have to take it
back to the YUCCA steering commttee, but | would
| magi ne that YUCCA would want to pursue that. But |I'm
just wondering is that necessary, because can't the
commission itself take an interest in the status of

its rul e?
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THE CHAIRMAN: |'mgoing to | ook to ny
fell ow conm ssioners to see if they have questions or
coments.

COWM SSI ONER AMPOVAH:  You know, | want
to know what M. Smith thinks about this, you know, in
ternms of what the comm ssion can do and not do.

MR SMTH. | would just note, you
know, for those who cane in on the call alittle bit
| ate, | received this assignnent two days ago. |
really amnot that famliar with the conmm ssion's
rul es, although, I'm-- you know, I will work
diligently to becone famliarized.

| would ask that if there are questions
as to the extent of the comm ssion's jurisdiction or
what actions it nay take, that | would just need sone
time to research that and woul d be happy to provide
followup on that at a |later date.

THE CHAI RVAN:  Thank you.

Conmm ssi oner Bl oom

COWM SSI ONER BLOOM  Just thank you,
M. Chairman. | was thinking along those sanme |ines.
We could ask M. Smth, our newly appointed attorney,
to | ook at essentially what are the powers and the

authority of the OCC, and | would point himtowards in

t he NMAC 19.15.4, the statutory authority, which said
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that this is adopted pursuant to the Ol and Gas Act,
whi ch grants the OCD and the OCC jurisdiction and
authority over all matters relating to the
conservation of oil and gas, prevention of waste of
oil and gas and of potash, all oil and gas operation,
etc., etc.

It | ooks Iike we m ght have a, you
know, mandate there that gives us sone breadth in
terms of things we can hear. Perhaps that's the
homewor k for the next neeting.

MR. SM TH. Thank you for directing ne
towards that rule and the statutory authority. [|'l
be sure to review those prior to the next neeting and
have some answers regarding the ability of the
conm ssion to nake requests, nmake informationa
requests fromthe division as far as inplenmentation of
the comm ssion's rules.

THE CHAIRVAN: | want to hear if there
are any other questions fromthe YUCCA
representatives.

MR. GAUME: | think the only thing that
| would add, M. Chairman, is that | believe that the
di vision and the conm ssion, in their regul ati ons,

have responsibility to protect public health, the

envi ronnent and freshwater resources, and | woul d
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submt to you that with the current negligent
practices that caused these spills and the absolute
| ack of enforcenent, that the conm ssion should | ook
into this matter under those responsibilities.

THE CHAI RMAN: Ms. Jenkins-Ni eto.

MS. JENKINS-NI ETO  Yeah. | just
wanted to thank you all for listening to us.

And just a quick clarifying question.

If we should wait until the next neeting to, |ike, ask
a followup on this or if we can follow up in email
or what's the best way to do that?

THE CHAIRVAN: | think what |'ve heard
fromthe discussion is we're going to do sone circling
back with conm ssi on counsel about the best way to
field and handle this request. And so ny proposal
woul d be to add this as an update itemto the next
schedul ed hearing, which is -- bear with ne one
second, | closed that window -- which is March 9th.

Ms. Jenki ns- Ni et o.

MS. JENKINS-N ETO  Thank you so nuch,
Chair and Conmm ssioners. | appreciate your tine.

MR. GAUME: Thank you.

THE CHAIRVAN:. M. Smith, |I'm not going

to pepper you with pending litigation at the nonent.

| think we've got a robust update on the | ast one, and
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' mnot aware of any novenent in those cases. But |
wll -- since | know you just got the assignnent the
other day, | will flag both of those for -- I'Il flag
the cases we're talking and the information | have on
them You probably already have it, but we can just
compar e notes.

s there any ot her business?

COW SSI ONER BLOOM | woul d just note
that |'ve been added as counsel to those two
out st andi ng cases.

THE CHAI RMAN: Perfect. Excellent.

I's there any ot her business before the
comm ssi on?

COWM SSI ONER BLOOM M. Chai rman, |
woul d just note we have -- there are a couple people
on who are attendees: Attorney Adam Rankin; | see a
Paul a Vance there as well. | don't know if they m ght
have anyt hi ng.

MR. FELDEWERT: This is M chael
Fel dewert. |'mjust observing with a | ot of interest
I n the di scussion.

THE CHAI RMAN:  Yeah.

MR. FELDEWERT: Thank you, though,

M. Bloom
THE CHAI RMAN: All right. Hearing no
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ot her business, our next neeting is March 9th. W
wi |l be sending out agendas, m nutes, other conponents
and things like that pursuant to a normal schedul e.

| appreciate everyone's patience wth
any little hiccups as we were |earning the tweaks to
t he new webi nar system And otherwise, | think we are
adj our ned.

(VWher eupon, the neeting concluded at

10: 53 a. m)
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CERTI FI CATE OF DEPOSI TI ON OFFI CER

|, DANA FULTON, the officer before whomthe
foregoi ng proceedi ngs were taken, do hereby certify
that any witness(es) in the foregoing proceedi ngs,
prior to testifying, were duly sworn; that the
proceedi ngs were recorded by ne and thereafter reduced
to typewiting by a qualified transcriptionist; that
said digital audio recording of said proceedings are a
true and accurate record to the best of my know edge,
skills, and ability; that | am neither counsel for,
related to, nor enployed by any of the parties to the
action in which this was taken; and, further, that |
amnot a relative or enpl oyee of any counsel or

attorney enpl oyed by the parties hereto, nor

financially or otherwise interested in the outcone of
this action. dgy

DANA FULTON
Notary Public in and for the

State of M ssouri
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CERTI FI CATE OF TRANSCRI BER

I, MARYJO SCHUVACHER, RPR, do hereby certify
that this transcript was prepared fromthe digital
audi o recording of the foregoing proceeding, that said
transcript is a true and accurate record of the
proceedi ngs to the best of ny know edge, skills, and
ability; that I amneither counsel for, related to,
nor enpl oyed by any of the parties to the action in
whi ch this was taken; and, further, that I amnot a
relative or enployee of any counsel or attorney
enpl oyed by the parties hereto, nor financially or

otherwi se interested in the outcome of this action.

oupguitiimebe/

MARYJO SCHUMACHER, RPR
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