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SUBJECT: New 16 Tex. Admin. Code: §3.29, relmng to
: Hydnulic Fracturing Chenucal Disclosure Reqmrements

Attached are Staﬂ‘s recommcndcd praamble and rule text to propose new §3. 29, relatmg to Hydraulic
Fracturing Chemical Disclosure Requirements. This rule would implement Texas Natural Resources Code,
Chapter 91, Subchapter S, §91.851, relating to Disclosure of Composition of Hydraulic Fractm'mg Fluids, as
enacted by Housc Bill (HB) 3328 (82"’ Legnslamra (Regular Swsion, 201 I)) o

' 'I‘he reoommended 30-day comment penod would actually be 32 days, from the antlcnpated
September 9, 2011, date of publicatxon in the Texas Register; to Tuesday, October-11, 2011. During the
comment period, the Commission is scheduled'to conduct a public comment hearing, on Wednesday, October 5,
2011. In addition, the proposal and an online comment form will be available on the Commission's web site
beginning tomorrow, which is 10 days prior to- Texas Register publication of the proposal giving interested -
persons additional txmc 0 revww, unalyze draﬁ, and submit comments. - .

Staff requests approval to pubhsh thc proposal in the Texas Register

~Ce:  John]. Tintera
Gil Bujano

- Ramon Ferandez
Lindil C. Fowler, Jr.
David Cooney
Mary Ross McDonald
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The Railroad Commission of Texas (Commission) proposes new §3.29, relating to Hydraulic
Fracturing Chemical Disclosure Requirements. The Commission proposes the new rule to implement
Texas Natural timmu Code, Chapter 91, Subchapter S, §91.851, relating to Disclosure of Composition
of Hydraulic Fracturing Fluids, as enacwd by House Bill (HB) 3328 (82* Legislature (Regular Session,
2011)). | |
The Commission has been very active from the beginning in the isguc of disclosure of hydraulic
fracturing chemicals through the Interstate Qil and Gas Compact Commission and the Ground Water
Protection Council, as well as othcr‘svenue'a Commission staff was active in the development of
FracFocus, In addiﬁon, Tcxas was the ﬂrst state in the nation to enact dxsclosm legislation.
The Commission proposes new §3 29(&), relating to deﬁmtlons, to deﬁne tenns used in the
proposed newrule,
The Comml.ssnon pmposes new §3 29(b), relaung to applicabnhty, to stata thnt this proposed new
xseetion apphes to 8 hydraulic ﬁ'anhmng treatmcnt perfoxmed on 18 well m this state ﬁ:r whlch the :
'Commission has wsued an mitml dnlllng permit on or aﬁer the eﬁ‘echve date ofthis rule | ’ |

"The Commxssxon proposu ncw §3. 29(0), relatmg to reqmred dlsclosura, to detnil the hydraulic
A fracturing h‘ealment chemxcal dlsclosure mquirements fox supphers, servxces companiu, and operstors. -
Consistent with the provmons of HB 3328 subsection (c) requm an operstor to submit information
about the c_hotmcal tngredwnts and volume pof watu used in the hydljaulic fracturing treatment ‘of a well to
the hydraulic fracturing chemical registry Internet website of tfxe Ground Water Protection Council and
the Interstate Oil and Gas Compact Commission kinown as "FracFocus.” Should this website be
discontinued or become permanently inopefable, the Commission will amend the new rule to specify

another publicly accessible Internet website on which this informoﬂon must be posted.

| Propased new §3.29(d), relating to disclosures not required, states that a supplier, seﬁico '

company, of operator is not required to disclose ingxedionts that are not disclosed to it by the



Railroad Commission of Texas _ Page 2 of 21
16 TAC Chapter 3—~Oil and Gds Division _ : '

manufacturer, supplier, or service company; disclose ingredients that were not intentionally added to the
hydraulic fracturing treatmeat; disclose lngredlents that oceur incidentally or are otherwise
unintentionally present which may be present in trsee amounts, may be the incidental result of a chemical
renctionorchemicalprocoss or ruay be contitcats of naurally occuring materialathat became part of &
hydraulic &setnrlng fluid; or ldennfy specific chemlcal lngredlents that are ellglble for trade secret
protection based on the sddmve in whlch they are found or provide the concentration of such ingredients.

Proposed new §3.29(e), relstmg to trade secret protectlon, states thst a supplier, service company,
or operator is not required to dlsclosure informsﬂon thst Is ent'ltled to trade secret protection, unless the
clalm has been succeesﬁllly chsllenpd under Texes Government Code, Chapter 552.

Proposed nsw §3. 29(t), relatlng to trsde seeret challenge, codifies the ellgibrlity requirements in
Texas Nsturnl Resom'ces Code, §9l 851 of a person who msy challenge a clmm of entrtlement to trade
secret promctlon, and outllnes the procedures snd requlrcmmts for suoh a challenge ‘ 4

Proposed new §3.29(g), relsting to trade secret conﬁdentlslrty, mqunres thata heelth professronal
or emergency responder to whom tmde secret mformetron |s disclosed under proposed new subsectlon (4]
must hold the lnformstlon conﬂdentlsl, except thet the heslth professionnl or emergency responder may,
for diagnostlc or tresunent purposes, disclose informstlon provnded under thst subsectlon tn another
heslth professlonal emergency responder or accredrted lnb _ .

Proposed new §3.29(h), relatmg to penalties, stntes that vlolatlons of this new sectxon may subject
a person to penaltiee and remedies specnﬁed in the Texss Natirral Resources Code, Title 3, and any other
statutes sdmimstered by the Commrsston, and that the certxﬁcate of compliance for a well may be revoked
in the manner provrded in §3.73 of this title (relating to Pipellne Comnection; Cancel]stron of Cemﬁcate
of Compliance; Severance) (Rule 73) for violation of this section. A

Leslie Savage, Chief Geologist, Oil and Gas Dlvision, has determined that for each jesr of the

first five years the new rule as proposed would be in effect, there will be some fiscal implications for the



Railroad Commission of Texas ‘ : | i Page 3 of 21
16 TAC Chapter 3—0il and Gas Division .

state as a result of enforcing or administering the mle. There will be no estimated reductions in costs or
estimated loss o increase in revenue to the state, There will be additional costs to the stata. Al well
completion reports and the required attachments are currently scanned and made public on the
Commission’s Internet website. The Commission proposes to include in that scanned information the
copy of the 'Chemlcal Disclosure Registry form and the supplemental list of chemical ingredients
provided by operators with their well completion reports. Some additional staff time will be required to
scan the additlooal.lnformation. In addition, although the Commission cannot estimate how many persons |
 will challenge a claim to entitlement of trade secret protection, some staff time end resources will be
 necessary to ieviev) each req\leet ad forward the information to the omce of the Attorney General for
disposition, which. would be reqnired to devote some staff time and resources to resolvmg those matters
referred by the leroad Commmslon. |
Ms. Savage has determmed that for each year of the first ﬁve yeara the new rule as proposed
_ would be ln eﬂ'ect, thete will be no fiseal nnpllcatiom for local govemments 4
. Ms. Savage also ha.s determmed tlmtfor eaeh year ofthe ﬁrst ﬁve yeara that the new rule would
be in effect, the public beneﬁt would be eﬂicient nnt:ce of the chncal oomposmon of hydmulic
ﬁ'actunng treatments performed on wells in Twma to ofﬁclals and the publlc
The Commission ﬂnds that the proposed new rule likely would not affect a local economy
Therefore, the Commlssnon has not prepared a loeal employment impact statement pursuant to Texas
Government.Code, §2002.022.
" The Commission has determined that the proposed rule is not a major environmental rule,
because the rule does not‘ meet the requirements set forth in Texas Government Code, §2001.0225(a). The
proposed rule does not exceed the express requirements of state law, and is not being adopted solely

| under the general powers of the agency. .

Texas Government Code, §2006.002, relating to Adoption of Rules with Adverse Economic
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Effect, dvh,'ecn that, as part of the rulemaking process, ambagmcyprepamﬁ economic impact
statement that assesses the potential impact of a proposed rule on small businesses and micro-bosirm, -
and a regulatory ﬂexibility analysis that considers alu:nmxve methods of achieving the purpose of the rule
if the proposed rule will have an advem economic eﬁ'eet on small businesses or mlcm-businessm

‘Entities that perform activitics under the jurisdiction of the Commission are not requsired to report
to the Commission the number of their employees or their annual gross reocipts, which are elements of
the definitions of "micto-businm" and ".small' business” in Texas Govemn_:ont Code, §2006.001;
therefore, the Commission has no factual bases for dew-inininj whcther any persons engaged in activities
assoclated with 'hydr'aulio ﬁncmring treatment of the operoﬁ'on of oﬂ‘a,nd natural gas land wells that
include wells that have not actively prodused in a loist 12 months will be classified as small businesses
or micro-businesses, as those terms are d&hned spe'e'iﬁcally,:Telm Government Code, §2006.001(2),

defines a small business" asa legal cnﬁty, includmg a corpomtlon, partnershlp, or sole propnetnrshxp,

, ﬂm is fotmed for the pnrposc of maldng a proﬁt; is mdependently owned and opemed and has fewer

' than 100 employm or lesa than_$6 mlllion in annual gross reoeipts. Texas Govemmmt Code,

§2006 001 (l). deﬁna "micro-busmess asa legal cutity mcludmg a corporation, partnership, or sole
propnetorship, that 1s formed for thc pnrpose of makmg a proﬁt; is mdependently owned and operated;
and has not more than 20 employees The Commxssion empects thnt thera are entities engnged in nctivrties
assoclated with the hydrauhc fractnrmg trealment of the operation of oil and natural gas wells that fall
within the dcﬁnmon of a small busmess or mlcro-bnsmus

The Commission anticxpaw_q that the proposed new rule may ha\(e an edverse economic impact on
' suppliers, service companiu, and operators but it will be relatively minor. Tho economic impact on the
regulated induétry of the proposed role to implement House Bill 3328 may inciude costs for new or
increased record-keeping; for new or increoqed reporting requiremems‘to the Commission; for modifying

existing processes and procedures; and for consulting with professionals, including attorneys and
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. engineers, .

Based on the mfonnnﬁon available to the Commisnion regarding oil and gas operators, Ms.
Savage concludes that, of the businesses that could be affected by the proposed new rule, it is possible

that some would be classified as a small business, and possible that some could be classified as micro-

" businesses, as those terms are defined in Texas Government Code, §2006.001. The North ‘American
Industrial Classification System (NAICS) sets forth categories of businesa types. Operators of oil and gas
wells fal within the category for crude petroleum and natural gas extraction, This category is listed on the
Texas Comptroller of Public A_ccmmts website page entitled "HB 3430 Reporting Requirements-
Determining Potential Effects on Small Businesses” as business type 2111 (Ol & Gas Extracton),for
which there are hsbd 2,784 compmies in Texas. Tlns source ﬁxrther indicates thnt 2 5 82 companies
(92. 7%) are small busmesses or rmcro-lmsmessu as deﬁned in Texas chernment Code, §2006.001.

Entltlcs pmnanly engagcd in providing support- serv:cw, ona fee or contract basis, required for
drilling or. operating oil and gas wclls, mcludlng hydrauhc ﬁ-actunng of wells on a contract basis, are

| class:ﬁcd nU. s Industry 213112 Snpport Acﬁ\ntim for on and Gas Operat)ons This category is listed
on the Tcxu Comptmller of Public Accounts websxto as business type 2131 (Support Actmties for
Mmmg), for which there are hsmd 2,134 compames 1n Texns This sourcc t’urther mdicates that 1 841
companies (86.7%) are small busincss& or mlcro-businesses a8 deﬁned in ’I'exas Government
Code, §2006.001. -

It is not possible to provide a general estimate of the cost of the proponed new rule because the
cost wtll denend upon numerous variables tliat cannot be quantified. l;lcverﬁ:eless; while the Commission
cannot pro\nde a general estunate of the cost of compliance for any particular supplier, service company
or operator, the Commxssnon can estimate the type and general range of the costs for complying with
those elements of the rule that could result ina cost to suppliers, service companies, and operators.

Commission information indicates that 15,466 drilling permits were issued for new drills in 2010.
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The Commission estnnam that 85 peteent of those wells were hydraulically ﬁacmred. Therefore, the
Commissian estimates that approximately 13,000 wells undergo hydraulic fracturing treatment in the
State of Texas each year. The economic impact of the proposed new rule will be the same for small
businesses and micro-businesses as for larger businesses.

Currently, operators are required to have the infonnetion on the Material Safety Data Sheet :
" (MSDS) on the drill site. The MSDS contains much of the information requu‘cd by the Chemical |
Disclosure Registrj. The Commission assumes that the supplier and/or service company currently
provndec the operator with certain other information related to the chemical ingxedients of a hydraulic
fraenmng treatment fora speciﬁc well. Therefore, the Commission assumes that the costs imposed by the .
- proposed ruie fequiremen'ts' relating to chemical dlsclosure‘ involve the additlonai sctivitxes and associated
costs of entering the data into- the Chemxeal Dlsclosure Reg:su'y and prepanng the suppiemental list, if all
chemical mgtedients have not been entered into the Chemical Disclosure Registry The Commxssion
4estunates these addmanal costs would range from 850 to Sl 00 per well. The number of 011 and/or natural
© gas wells on. whxeh an entlty performs hydrauhc ﬁ'actlmng treatments should be propomonate to the
~ relative size of the entity Therefore the Commission antmipates that overall costs to small businesses and-‘
micro-busmessec asa mult of tlus new mle should be smnller than the overali costs for larger entities.
Furthennore. the total cost of an ml or naturnl gas. well an which hydrnulie fraemring treatment is
performed rnnges;from 32 nnllion to SS '9“1;.'0_“.’ Adependmg‘ on facto_rsvsnch as the area, depth of the target
formation, transportation costs, local taxes of restrictions, and leasing costs, Therefore, the compliance
costs of this rule‘axe reiativelyiminot'.

The Ground Water Protection Council (GWPC)_and.the Interstate Oil and Gas Compact
Commission (I0GCC) launched the FracFocus Internet website on April 1, 201.1 . As of August 16, 2011,
operators had entered into the voluntnry Frac!-‘ocus Chetnical Registry chemical disclosure information

for almost 950 wells in Texas. During that same period, operators submitted completion reports for 2,141
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oil and natural gas wells, or approximately 1,820 wells tha; mth hydraulic fracturing treatment, if
the Commission assumes that 85% of all wells undergo hydraulic fracturing treatment. Therefore, the
Commission estimates that operators already ars voluntarily entering data into FracFocus for |
| approximately 50% of all wells on whlcﬁ hydraulic fracturing treatment is performed. These dpergtnm
-include Anadarko Petroleum Corporaﬁon,' Apache Corporation, BP America Production Company,
Chesapeake Operating, Inc., Chevron USA Inc., ConocoPhillips Compaﬁy, Devon Energy Production
Company LP, El Paso E&P éompany, Energen Resources Corporation, Enerth, Ltd., EOG Resources,
Inc., EXCO Resources Inc., Forest Oil Cot;poraﬁon, HighMount Exploﬁﬂon & Prdducﬂ;)n, Newfield
Exploration, Occidental Oil & Gas, Penn Virginia Oil & Gas Corporation, Petrohawk Energy
Corporation, Pioneer Natural Resources, Plains Exploration & Production Cbmpnny, Range Resources
Corporation, Rosctta Resources, Shell ﬁxploration & Mmm Cbmpany, SM Energy, Southwestern
Energy, Talisman Energy USA Inc., Williams, and XTO Energy/ExxonMobil. The Commission
commends these companié for being proactive in the disclosure of hydraulic fracturing chemicals.

In addition, the ﬁrdpased rule provides for the opportunity for certain pe;som"'téchmenge a
claim of ent.itl_e.m;'.nt 10 trade secret protection. Should the Cd@hn recexve such a request, the owner
of the trade secret will be requifcd'to provide certain information to the O_ﬂice of the Attorney Géneral,
Open Records Divisidn; to substantiate its claxm of entitlement to trade secret pmmon in accordance
with Texas Government Code, Chapter 552. The owner of the trade secret must make a factual showfng ‘
to the Office of the Attorney General, Open Recortis Di§i8i6m that.thef'information meets the following
factors, in ak_:cordaﬂce with the definition of "trade secret” in the Restatement of Torts, Comiment B o
Section 757 (1939). as adopted by‘the Texas Supreme Court in H_)ade Corp. W Huﬂ?ne;, 314 8.W.2d 763,
776 (Tex. 1958): ' | | |
(1) the extent to which the infonnadon is known outsi.de. of the compeny;

(2) the extent to which it is known by employees and others involved in the company’s business; -
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O)theadentofmeonummkenhytheoompmytogumd theseeteeyofthe information;
(4) the value of the information to the company and its competitors;
F(S) the amount of effort or money expended by the company in developing the int‘ormation; and
(6) the case o difficulty with which the information could be properly acquired or duplicated by
others. |
Making such a showing could require the ownei'ofthe trade secret to consult with attorneys or
other professionals, and thus would require the owner of the trade secret to bear the. expense of those
profesaionnl eonsnltationa. Othu' thnn the cost of pteparing nnd ﬁling the documents to suhstantinte the
" claim, thers is no additional eost; thete is fio fee for ﬁling the documents to suhmnhate the claim. The
Commission eshmntes that the nppmximnh cost of subsranﬁatmg a claim of entitlement to trade secret
proteetion wonid range between $i 000 and SS 000 The Commnssion ﬁn'thet eetimatesthat costs
, assocmd with any eppeai of 8 decision by the Ofﬂ'ee of the Attorney General wuid range between
' 85.000 and $25 000 Tho Commisaion anticipam thnt there wnli he no dxﬂ‘erence in the cost of

compiinnoe borne by supphers, semee companies. and’ operators that are larger compames as compared
toen'atieethetaresmnli businus- ormxero-busmesses' . ' ‘ . 4

The Commissxon aiso has demtmined that a regulatory ﬂexibihty anaiysis is not required hecam:e
 the amendments to the Texas Natuml Resoureea Code enaened hy I-IB 3328 were speciﬁcaliy intended by
the Texas Legislatme to make publxc information reiating to ehemxeal mgredxents used in hydraulic
ﬂ'ar.turmg treatmts. The changes that wnil result ﬁ'om the proposed new mle concerning disclosure of
the composttion of hydraulic ﬁ'actunng fluids are mandated by the Texas Legislature, 82™ Legislative
Session (R.egular Session, 201 1). The Commission has developed rules that would have the minimum
economic impact to all suppliers, service companies, and operators — regardless of whether or not they are

small businesses or micro-businesses — and still be con.'sistent with the intent of the legislation. Because

the express legislative purpose for the enactment of the amendments to the Texas Natural Resources Code
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in HB 3328 is to make public the chemical inmdlenu in hydraulic fracturing treatments performed on
wolls in this state, the Commission concludes that a regulatory ﬂexibility analysis is not nequh'ed There
re no additional alternative regulatory methods that will achieve the purpose of the statutes while
minimizing the adverse impacts on small businesses and micro-businesses; exempting small businesses
| and micro-businesses ﬁ;om the requirements of the rules would not be consistent with the health, safety,
and environmental and economic welfnm of the state. A
Comments on the proposal may be submitted to Rules Coordinator, Office of General Counsel,
Railroad Conlmissipn of Texas, P.O. Box 12967, Austin, Tevm 78711-2967; online at ,
© www.rre.state. tx.us/rules/commentform.php; or by eleetmnlc mail to rulescoordinatar@rre. state.tx.us.
Comments should refer to 0&G Docket No, 20-0272062, and v)iu be accepted until 12:00 p.m. (noon) on
Tlmdsy, October 11, 2011, wlnch is 32 days nﬁm publication in the Texas Regi:ter The Commission
ﬁnds that thm commcnt penod is n:asonahle because the proposa] and an onlme comment form willbe
A Vava.ilable on the Commmxon’s websib no later than the day after the open meeting at which the
Comnussion approves pubhcation of the proposal, giving intexuted persons addlﬁonal time to review and
analyze the proposal and to draﬁ and subm:t comments.

" In addntion, the Commission wxll hold a public hennng to receive public comments on the
proposed new rule 'I‘he hearlng will be held on Wednesday October 5,2011, at'1:00 p.m. Central
Daylight Time, at the Commissnon s headqunrtem at the William B. Travis State Office Building, 1701 N
Congress Avenue, Room 1-111, First Floor, Austin, Texas.

The Commission encourages al] interested persons to submit comments no later than the deadline.
The Commission cannot guarantee that comments submitted after the deadline will be considered. For
fnrther information, call Ms, Savage at (512) 463-7308. The status of Commission rulemakings in
progress is available at www.rrc.state. tx.us/rules/proposed. php.

The Commission proposes the new rule pursuant to Texas Natural liesources Code, §81.051 and
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 §81.052, which give the Commission jurisdiction over all persons owning or engaged in drilling or
operating oil or gas wells in Texas and the autharity to adopt all necessary rules for governing and
regulaﬁng persons and their operations under the jurisdiction of the Commission; Texas Natural
Resources Code, Chapter 91, Subchapter S, as enacted by HB 3328, relating to Disclosure of
Composition of Hydraulic Fracturing Fluids; Texas Natural Resources Code, §9i .101, which gives the
" Railroad Commission authority to adopt rules and orders governing the operation, abandonment, aﬁd
proper ptugging of wells subject to the Jurisdichon of the Commisslon. and Texas Government
Code, §2001 .006, which nnhorizu a stutc agency, in proparatlon for the hnplementaﬂon of legislation
' thathnsbecomelawbuthnsnotmkeneﬂ'ect,madoptanﬂeortuknothua&ninismﬂveuﬂonthanhe
. agency detenmnes is necessuy or approprim and ﬂmt the agency would. have been authorized to take hnd
the legislation been in eﬁ'ect at the time of the action. '

| Texas Natm'al Resources Codc 5531 051 81 osz and 91 851 are aﬂ’ected by the proposed new

rule.

Statuﬁory authonty‘ Texas NammlResomces Code, §§81 051 81 052, and 91 851 Texas

Cross refererice to statute: Texas Natural Resources Code, Chapters 81 asd 91.

§3.29. Hydmulm Fm:tm'hlg Chemlcal Dlscloxm'e Requirements
(a) Dcﬁniﬁons. The followmg words and terms when used in this section shall have the following
meanings, unless the context clearly indicates otherwise. |
(1) Accredited laboratdry—A laboratory as defined in Texas Water Code, §5.801.
(2) Additive—-Any chemical substance or combin;nion of substances, including a
proppant, contained hl a hydraulic fracturing fluid th'at-is intentionally added to a base fluid for a specific

purpose whether or not the purpose of any such substance or combination of substances is to create
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fractures in a formation.
(3) AP] number—A unique, permanent, numeric identifier assigned to each well drilled
for oil or gas in the United States. | |
(4) Base fluid—The continuous phase fluid type, such as water, used in a particular
hydraulic fracturing treatment. | |
(5) Chemical Abstracts Service—The division of the American Chemical Society that is
the globally recognized authority for information on chemical substances.
() Chemical Abstracts Service number of CAS number—The unique identification
number assigned to a chemical by the Chemical Abstracts Service, o
(7) Chemical Disclosure Registry—The chemical registry website known s FracFocus
developed by the (imund Weter Protection Council and the Inherstate Oil and Gas Compact- Commission.
(8) Chemical fnmxly-—A gmup of chemical ingredients that share similar chemical
properties and hnve 2 common general name: _
(9) Chemieai ingredlent-A discrete chemicai constituent thh its own speciﬁc name or
identity, such asa CAS number, that is contmned in an additive
(1 0) Commissnon-The leroed Commxssxon of Texas.
1) ne:_egm_;m person autharized by the director to take action on behalf of the
Railroad Commission of Texas under this section.’
' (12) Director—-The director of the Oil and Gas Division of the‘Railroad Commission of
Texas or the director's delegate.
(13) Health professional or emergency responder--A physician, industrial hygienist,
toxicologist, epidemiologist, nurse, or emergency responder pmwding medical or other health services to

a person exposed to a chemical ingredient.

(14) Hydraulic fracturing fluid—-The fluid, including the applicable base fluid and all
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additives, used to perform a particular hydraulic fracturing treatment. |
(15) Hydraulic fracturing treatment-—-The act of stimulating a well by the application of
hydraulic ﬁ'act\o'ing fluid under pressure for the purpose of creating fractures in a target geologic
formation to enhance producﬁon of oil and/or natural gas. | |
(16) Landowner—The person listed on the appraisal roll as owningvth‘e real property on
which the relevant well-head is located. | ,
'(17) Operatar—An operator as defined in Texas Natural Resources Code, Chapter 89,
) Person—Natural person, corporation, organization, government or governmental
subdivision or agency, ousinm tmst, estate, trust, partnership, éssociaﬁon, or any other legal entity,
(19) Proppam-Snnd or any. natunl or man-mado matenal that is used in a hydraulic
fracturmg treatmem to prop open the artiﬂclally cremd or enhanced fm:tures once the tmatment is
completed. : | N _ | : A : A.
(20 Requestor—A person who is olig:blo to mquest mformat:on claimed to be entitled to
trade secret pmtectlon in aocordnnce thh Texas Natural Resomces Code, §91. 851(5)(5) '
(21) Service company—A pexson thot performs well stimulatlon services, including
hydraulic ﬁnctuﬁng treatments, ona well in. tlns stato. |
(22) Suppher-A company that sells or pnovndes an additive for useina hydmulxc
fracturing lreatment.
* (23) Total water vdiinne—Tho quantlty of water from ail sources used in the hydraulic
an treatment, including surface woter, ground water, produced water or recycled water.
| (24) Trade name—-The naole given to an additive or a hydraulic fracturing fluid system
under which that additive or hydraulic fracturing fluid system is sold or marketed. l‘
(25) Tradosecret —Any formula, pattcrn, dWioo, or compiiption of infonomion that is

used in a person's business, and that gives the person an opportunity to obtain an advantage over
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competitors who do not know or use it; and requires a factual showing to the Office of the Attomey
General, Open Records Division, that the information meets the following factors, in accordance with the
definition of"mAa secret” in the Restatment.of'l’om, Comment B to Section 757 (1939), as adopted by
the Texas S\xpmné Court in Hyde Corp. v. Hyffines, 314 8.W.2d 763, 776 (Tex. 1958): |

(A) the extent to which the information is known outside of the company;

(B) the extent to which it is known by employees and others involved in the '
company’s business; ,

(C) the extent of measures taken by the compnn)} to guard the secrecy of the
information; | j .
(D) the value of the informntxon to the company aﬁd its competitors;
(E) the amount of effart or money eipended by the company in deQeloping the

information; and

: ‘ R (F) thc case or dnfﬁculty thh which thc informat:on could be properly acquired
. 'ordnpuca:edbyom S il o -
(26) Well-A wcll as deﬁned in Texas Nmtural R&ourcu Code, Chapter 89.
(27) Well completion report-The report an operator is requn'ed to file with the
‘ Commmsxon followmg the completinn or recompletxon of a well, if applicable, in accordance with
§3.16(8) of this title (relating to Log and Completion or Phigging Report.) N o

() Applicahllity This section appli& to a hydraulic fracturing treatment performed on & well in
the State of Texas for which the Commission has issued an initial drilling permit on or after the effective
"date of this rule. |

(c) Required disclosures.

(1) Sup‘plier and service company disclosures. As soon:a.s possible, but not later than 30

days following the completion of a hydraulic fracturing treatment on a well, the supplier or the service
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company must provide to the operator of the wel each chemical ingredient intentionally added to the
hydrautic fracturing fluid including: |

(A) each chemical ingredient subject to the requirements of 29 Code of Federal
Regulations §1910.1200(g)(2); and |

(B) all other chemical ingredients not submitted under subparagraph (A) or ih'a
paragraph that wers intentionally inchuded in, and used for the purpose of creating, & hydraulic fracturing
treatment for the well, | |

(2) Operator d!sclosum. - ‘

(A) On or before the well compleﬁon report for a well on which a hydraulic
ﬁacturiﬁgtmahnentwas conducmd is submittedtothc Commissnon in accordance wnh §3.16(b) of this
title, the opemor of the well must complete the Chemied Disclnsm'e Registry form and post the form on
the Cheinical Dmclosure Reglstry hcludlng' o | |

' mtheopemaame. ;
) the date of the hydrauhc fracmring treatment;
_ '(1i1') the eounty in wblch the well is located
B .b (iv) the API mxmber for the well
g 4(v) the well name and number'
"~ (vi) the longitude and latltudc of the. wcllhearl,
| (vii) the total vertical depth of the well;
~ (viii) the total volume of water used in the hydraulic fracturing treatment |
of the well or the type and total volume of the base fluid used in the hydraulic fracturing treatment, if
something other than water;
| ' (ix) cach additive used in the hydraulic fracturing fluid and the trade

name, supplier, and a brief descriptor of the intended use or function of cach additive in the hydraulic
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frecturing trco!mcnt;

(x) oar.h chemical ingredient used in the hydraulic fracturing trugmcnt of
the well that is subject to the requirements of 29 Code of Federal chulatlons §1910.1200(g)2), as
provided by the chemlcal suppllcr or service company or by the operator, if the operator provides its own
chcmlcal mgrcdlcnts )

(xi) all chemical ingredients intentionally added by the operator; and

(xif) the actual or maximum concentration of each chemical ingredient
listed under item (ix), (x), or (xi) of this subparagraph in percent by mass. _

| ®)ifthe Chemlcal Disclosure Registry known as FracFocus is temporarly
mopu'ablo, the operator ofa well on which a hydmlhc fracturlng treatment was performed must supply
the Commission wlth the requn'ed informatlon wrth the wcll complotlon rcport and must enter the
informaﬂon on thc FracFoous Intcmct wcbsnte as soon as the website i is agam operable .
' (C) Thc opemor of the well on which a hydraulxc fmcturing tncctment was
_ conducted must subrmt to. tho Commission wnth thc wcll completion report for ﬂxc well ‘

i) a copy of thc disclosure form poswd on the Chlcal Dlsclosurc

Registry; and | |
| | - B (i) a supplemental list ofall chemicals and their respective CAS
numbers, not listed on the Chiemical Disclosure Registry, that were intentionally included in and used for
the purpose of creating the hydraulic fracturing trentmt'for the well.
’ D) An operator may provlde all of the required information on the Chemical

Disclosure Reglstry form. '

(E) If the supplier, service company, or operator claxm that the speclﬁc identity
or amount of any additive or chemical ingredient used in the hydraulic ﬁ-actunng treatment is entitled to

protection as trade secret information pursuant to the criteria provided by Texas Government Code,
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Chapter 552, the operator of die well must indicate on the Chemical Diselosure Registry form or the '
supplemental list that the additive or chemical ingredient is entitled to trade secret prom:tion If a
chemical ingredient namo or CAS number is entitled to trade secret protection, the operator must provnde |
the chemical family or other similar descriptor associated with such chemical ingredient. The opaator of
the well on yvhich the hydraulic ﬁ'acmring treatment was performed must provide the contact information,
“ including the name, authorized representative, mailing address, and phone number of the business
" organization elaiming’ entitlement vto trade secret protection.
(F) Unless the information is entitled to pmction.as a trade secret under Texas

Government Code, Chaptet 552; inﬁirmaﬁon snbmitted to the Commission or posted to the Chemical |
Disclosure Registry is public information. |

‘ (3) Inaccuracies in mformahon A suppller is not responsrble for any inaccuracy in
'mformation that is pronded to the supplrer by 8 tlurd party manufaeturer of the addltivea A service
company in not responsible for any inaccuracy in mformaﬂon that is provided to the serviee company by
o the suppher An operetor is not reaponsible for any ineecm-acy in information provided to the operator by
thie suppher or service company ' ' 4 _‘

| (4) Disclosum to health professionals and ergency responders A supplier, service’

company or operator may not withhold informaﬁon relawd to chemical ingredxenis med in a hydraulic
ﬁ'actunng treatment, mcludmg mfonnanon ldentrﬁed asa n'nde seeret, ﬁ-om any health professional or
emergency responder who needs the. mformahon for diagnostic, treatment or other emergency response
purposes subject to procedures set forth in 29 Code of Federal Regulatidns §1910,1200(7). A supplier,
: service company or operator rnust provide directiy to a health profeasional or emergency responder, all
information in the person's possession that is 'required by the health profeseional or emergency responder,
whether or not the information may qualify for trade secret pmtection under subsection (€) of this section.

~ In a medical emergency, the supplier, service company or operator must provide the information
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immediately on request. The person disclosing information to a health professional or emergency
responder must include with the disclosure, as soon as cirmmstances permit, a statement of the health
professional's confidentiality obligation. |

| (d) Dsclosum not reqqlred. A supplier, service company, of operator is not required to:

m disclose ingredients that are not disclosed to it by the manufacturer, supplier, or
service company; | |

(2) disclose ingredients that were not intentionally added to the hydraulic fracturing
rtment |

| (3) disclose ingredxents that occur mcldcntally or are otberwise unmtenhonally preacm
, whlch may be present in trace amounts, may be the incidental result of a chemical reaction or chemical
process, or may be constxtucnlx of naturally occ_urrmg mateﬂals-that become part of a hydraulic fracturing
fluid; or » | |

(4) xdentxfy specxﬁc chetmcal mgredlents that are eligxble for trade secret protection based
on the addxtwe in whnch they m found or provxde the concentmtion of such mgmdxents

(e) Trade secret prntection.

(1 A supplier, scmc§ company, 6r operator is not required to disclose trade secret
information, unlmthe Ofﬁce of the Attorney General or a court of proper jﬁisdicﬁon determines that the
information fs not eqtitled to trade secret protection under Texas deer_n_mept Code, Cha'ptér 552,

; (2) Ifthe specific identity of a chemical ingredient, the concentration of a chemical
mgrcdicnt, or both the specific identity and concentration of a chemical mgredient are claimed or have
been finally detenmned to be entitled to protection a3 a trade secret under Texas Government Code,
Chapter 552, the supplier, service company, or operator, as applicable, may withhold the specific identity,
the concentration, or both the specific identity and concentration, (‘)f the chemical ingredient, as the case

may be, from the information provided to the operator. If the supplier, service company, or operator, as
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applicable, elects to withhold that mformatlon, the supplier, service company, or operator, as applleable.
must pmvlde to the Commuslon information that:

(A) discloses the chemical family associated with the chemical ingtedient;

(B) states that the specific identity of the chemical ingredient, the concentmtion
of the chemical ingredient, or both the specnﬁc identity and concentration of the chemical mgredxent are
~ entitled to protectlon as trade secret lnformation, and

(C) discloses the properties and eﬂ'ects of the chemical(s), the 1dentnty of which is

withheld.
(f) Trade secret challenge
(1) The following persons may challenge a clmm of entltlement to trade secret protection:

(A) the landowner on whose property the relevant well-head is located.

(B) tbe landowner who owns real property adjacent to property described in
'subparagraph (A) of tlus paragraph or B o ’

. (C) a departmcnt or agency of this state wrth Junsdlctlon over a matter to which
) the claimed trade secret mformation is relevant. | .
(2) A requestor must cemfy in wntmg to the du'ector, aver the requestor‘s slgnature to
the following: | | R R |

:(A) the. Equestofs name, addmss, ‘and‘daytime phone number;

(B) tfthe requestor is a landoavner, a atatement that the requestor is listed on the
appraisal roll as owning the property on which the relevant well-head is located or is listed on the
appiaisal roil'as owning property'adjacent to the property on which the relevant well-head ls located;

(C) the county in which the well-head is located; and |

(D) the API number or ather Rallroad Conmlissiqn of Texas identifying |

infonnatien, such as field name, oil lease name and number, gas identification number, and well number..
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(3) A requestor may use the following format to provide the written certification required
by paragraph (2) of this subsection:
Figure: 16 TAC §3.29(f)(3)
REQUEST TOQ CHALLENGE CLAIM OF ENTITLEMENT :
TO TRADB SECRET PROTECTION OF HYDRAULIC FRACTURING
TREATMENT CHEMICAL COMPOSITION
(name) , challenge the claim of entitlement to trade secret protection for

L
‘porﬁons of the chemicals or other substances used in the hydrauho fracturing treatment of the following
well:

Operator name:
County name:
API number;
Field Name: . : '
Railroad Commission oxl leuo pame and number:
Railroad Commission gas idontiﬁcaﬂon number
Well Number; . :
: Ieerﬂfythatlm limd on the apprmnlroll asowmng the property onwhxchthe relevant well- -
head is located or I am listed on the appmaal roll as owning property adjacent to the property on which
the relevant well-head is located:. - -
: Name of requestor o
- Meiling address of Requemr

' Phone number of requestor -
Email address of requestor (optional): .

EMAIL ADDRESS YOU ARE NOT REQUIRED TO PROVIDE AN EMALL ADDRESS when
- completing and filing this form., Please be aware that information provided to any governmental body
may be subject to disclosure pursuant to the Texas Public Information Act or other applicable federal or
state legislation, IF YOU PROVIDE AN EMAIL ADDRESS, YOU AFFIRMATIVELY CONSENT TO
THE RELEASE OF THAT EMAIL ADDRESS TO THIRD PARTIES. Other departments within the
Railroad Commxsslon also may use the email address you provndo to oommumcate with you

Slgnamre of Requestor:
Date:

(4) A requestor must file a request no later than 24 months from the date the operator

 filed the final well completlon report.

~ (5) Within 10 business days of receiving a request that complies with paragraph (2) of
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this subsection, the director must:

(A) submit to Office of the Attomey General, Open Records Division, a request
for decision regarding the challenge; | - |

(B) notify the owner of the claimed trade secret information of the submission of
- the request to the Office of the Attomey General and of the mquiranent that the owner of the claimed
trade secret information submit directly to the Office of Attorney Gmcﬂ. Open Records Division, the
claimed trade secret information, clear& marked "confidential," submitted under seal; and .

(C) inform the owner of the claimed trade secret information of the opportunity
to substantiate to the Office of the Atbméy General, Open Records Division its claim of entitlement of
trade secret protection, in accordance with Texas Government Code, Chapfer 552.

(6) If the Office of the Attorney General determines that the claiﬁ\ of entitlement to trade |
 secrot protection is valid under Texas Government Code, Chapter 552, the owner of the claimed trade
secret mformanon may not be requlred to dlsclose the trade secret mformatmn, subJect to appeal
R (7)A final determmatlonbythe ofﬁce ofthe Attorney General regarding the challengeto
 the claim of entltlement of trade secret protection of any withheld information may be appealed within 10
business days to a district court of Trav1s County pnrsuant to Texas Govemm-t Code, Chapter 552.

(8) If the Office of the Attorey Genera] ora coutt of proper jurisdiction on appea.l ofa
determination by the Office of the Attomey Genem! determines that the withheld information is not
entitled to trade secret protection under Texas Govmmt Code, Chapter 552, the Swner'of the claimed
trade secret information must disclose such information to the director within 50 days of the final
disposition of the case or cease the use of such chemical ﬁmﬁmt in hydraulic fracturing treatments
performed in this state. |

®) Me seéret confidentiality. A heaith professioﬂai or emergency respoﬁder to whom

information is disclosed under subsection. (c)(4) must hold the information confidential, except that the
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health profeuional or emergency responder may, for dingnostic or treatment purposes, dlsclose
_ information pmvided under that subsection to another health professional, emergency responder or
accredited laboraﬁory A health profcmonnl, emergency rupondet or acmdxted laboratory to which
information is disclosed by another health professional or emergency responder under this subsection
must hold the information confidential and the diséloshg health professional or emergency re?ponder’
must iﬁclude with the disclomnﬁ, or in a medical emergency, as soon as circumstances permit, a statement
of the recipient's confidentiality obligation pursuant to this subsection.

. (h) Penalties, A violation of this section may subject a person to any penalty or remedy specified
in the Texas Natural Resources bode, Title 3, and any other statutes administered by the Commission,
 The certificate of compliance for any oil, gas, or geothermal momc well may be revoked in the manner
provnded in §3. 73 of this title (relaﬁng to Pipelinc Connecﬁon, Cmcellaﬁon of Cemﬁcate of Compliance,

Severance) (Rule 73) for violation ofthis section. -
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