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1 t h a t such plan should be worked on. The plan w i l l focus 

2 on questions of p o t e n t i a l mechanical f a i l u r e and what i s 

3 the backup f o r Targa i n t h a t case, when t o n o t i f y the 

4 D i v i s i o n of p o t e n t i a l concerns, when t o n o t i f y producers, 

5 and under what c o n d i t i o n s OCD may re q u i r e an a d d i t i o n a l 

6 MIT at the l o c a t i o n . Have I covered a l l the --

7 . CHAIRM/AN BAILEY: Yes, t h a t ' s e v e r y t h i n g 

8 i n my notes. Thank you. We ask t h a t the d r a f t orders be 

9 submitted three weeks from today. 

10 Are there any other t o p i c s on t h i s case? 

11 MS. GERHOLT:• Not from the D i v i s i o n . 

12 MR. SCOTT: No. Thank you. 

13 CHAIRMAN BAILEY: Then w e ' l l go on t o our 

14 next order of business, which has t o do w i t h the O i l 

15 Gonservation D i v i s i o n ' s a p p l i c a t i o n f o r re-hearing of 

16 Rule Amendment 19.15.14.8 i n Case Number 14744. 

17 C a l l f o r appearances. 

18 .MR. SCOTT: / G a b r i e l l e Gerholt on behalf of 

19 the D i v i s i o n . . ~; " 

2 0 CHAIRMAN BAILEY: Do you have any 

21 witnesses? 

2 2 MS. GERHOLT: I do not. 

2 3 MR. FELDEWERT: Madam Chair, Michael 

24 Feldewert appearing on behalf of the New Mexico O i l & Gas . 

-25. As.so.ciat i cr., an.d_w.e__hav.e_no_w.i.tn.es.ŝ es„ 
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1 • CHAIRMAN BAILEY: Ms. Gerholt? 

2 MS. GERHOLT: The D i v i s i o n has app l i e d f o r 

3 re-hearing of the order issued i n Case Number 14744 due 

4 t o an in a d v e r t e n t e r r o r t h a t occurred t h a t --

5 u n f o r t u n a t e l y , Mr. Jones took o f f w i t h my r u l e book, so I 

6 don't have the s t a t u t e before me. But thank you. 

7 The r u l e t h a t was promulgated, 19.15.14.8(A) 

8 permit r e q u i r e d , states i n i t s amended form t h a t an 

9 operator s h a l l o b t a i n an approved a p p l i c a t i o n f o r a 

10 permit t o d r i l l from the D i v i s i o n p r i o r t o commencing 

11 d r i l l i n g , r e - e n t e r i n g , commencing a l a t e r a l , plugging 

12 back or completing or re-completing the w e l l . 

13 The D i v i s i o n d i d not i n t e n d f o r an operator t o 

14 receive an approved APD from the BLM every time i t needed 

15 t o deepen or plug back the w e l l . I t was an ove r s i g h t on 

16 the D i v i s i o n ' s p a r t t h a t the BLM doesn't use APDs f o r 

17 deepening or plugging back. The D i v i s i o n does f o r s t a t e 

18 and fee lands, but the BLM does not. Therefore, i t 

19 creates an unnecessary burden upon operators. 

20 The D i v i s i o n f e l t t h a t the best way t o remedy 

21 t h i s would, per. New Mexico s t a t u t e , apply f o r a 

22 re-hearing of the order. And t h a t ' s the s t a t u t e t h a t I 

23. u n f o r t u n a t e l y do not have before me but was included i n 

24. the D i v i s i o n ' s a p p l i c a t i o n f o r re-hearing. Thank you. 

_2.5 : CHAI.RMAN_BAI.LEy_: DjD__yjDJu_h.ayj3_a_sjt.a£_B.me.ntJ?_ 
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1 MR. FELDEWERT: Madam Chair, I'm appearing 

2 here i n support of the request by the O i l Conservation 

3 D i v i s i o n . We be l i e v e i t w i l l e l i m i n a t e an unnecessary 

4 burden upon operators i n the s t a t e . I t w i l l also. 

5 e l i m i n a t e a l o t of confusion t h a t has a r i s e n , both w i t h 

6 operators and the BLM, i n terms of how t o proceed under. 

7 t h i s p a r t i c u l a r s e c t i o n as amended. And t h e r e f o r e , we 

.8 believe t h a t the remedy proposed by the D i v i s i o n w i l l 

9 e l i m i n a t e the unnecessary burden and the confusion t h a t 

10 has r e s u l t e d . 

11 CHAIRMAN BAILEY: So we need t o u n f i x the 

12 f i x t h a t we had on t h i s p a r t i c u l a r r u l e ? 

13 MS. GERHOLT: Yes, Madam Chair. I would 

14 also p o i n t out t o the Commission t h a t the D i v i s i o n 

15 applied f o r re-hearing p r i o r t o the r u l e being published, 

16 but the r u l e has been published. So t h a t ' s a t e c h n i c a l 

17 issue t h a t has occurred since t h a t time t h a t we've 

18 applied f o r the re-hearing, but t o b r i n g t h a t t o your 

19 n o t i c e . 

.20 CHAIRMAN BAILEY: Now the question i s : 

21 How do we best remedy the problem? And we have a d r a f t 

22 . order f o r the Commission which denies the D i v i s i o n 1 s 

23 a p p l i c a t i o n f o r a re-hearing pursuant'to t h a t s t a t u t e but 

24 t o go through a rule-making process f o r f i x i n g t h e - r u l e 

_25 that_we_£ixed_be.f-o.re : : : 
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1 Commissioners, I don't'believe you've had a 

2 chance t o look at t h i s d r a f t order. 

3 COMMISSIONER BALCH: What's the d i f f e r e n c e 

4 between t h i s and reopening the hearing, besides, 

5 obviously, a l o t more people involved? 

6 MR. BRANCARD: Members of the Commission, 

7 the problem i s t h a t once a- r u l e i s published i n the New 

8 Mexico Register, the r u l e i s set . And the only way t h a t 

9 the Commission can modify t h a t r u l e i s t o go back through 

10 a formal rule-making process. I t can be a very simple 

11 hearing, . but i t s t i l l r e q u i r e s a l l the n o t i c e and the 

12 time frames t h a t you have under your r u l e s f o r changing 

13 the r u l e . You s o r t of lose j u r i s d i c t i o n once i t ' s 

14 published i n the New Mexico Register, and you have t o 

15 s t a r t the process a l l over again. 

16 You could make i t p a r t of a l a r g e r rule-making 

17 or put i t into.some other rule-making you have which 

18 you're going t o propose at some p o i n t i n the f u t u r e , or 

19 you can do a simple r u l e hearing on j u s t t h a t change. 

20 But i t would have t o be a separate rule-making process. 

21 COMMISSIONER BALCH: Is t h a t ' s what's 

22 being proposed here, a separate,- s p e c i f i c rule-making? 

23 CHAIRMAN BAILEY: Yes. To go through the 

24 n o t i c e on the website, n o t i f i c a t i o n f o r every i n t e r e s t e d 

_2.5 pa r.t-y_tha.t_w.a s_p.a r_t_jof _ t he_o.r. ig.i n a l__r u l_e__ma k i ng_, 
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1 obviously, so t h a t i t i s very open, very transparent, 

2 very p u b l i c , t o e x p l a i n why we need t o go through the 

3 process again. 

4 COMMISSIONER BALCH: Okay. I don't have 

5 anything else. 

6 MR. FELDEWERT: I f I may inq u i r e ? I 

7 guess, number one, I understand t h a t the Commission's 

8 a p p l i c a t i o n f o r r e c o n s i d e r a t i o n j u s t f o r the record was 

9 served on a l l the p a r t i e s t h a t appeared at the hearing, 

10 so everyone d i d get n o t i c e of t h i s , e f f o r t . 

11 I understand the p o s i t i o n t o be t h a t since the 

12 r u l e was, f o r whatever reason, published, despite the 

13 a p p l i c a t i o n f o r a re-hearing, t h a t the f e e l i n g i s from a 

14 l e g a l perspective t h a t the Commission has l o s t 

15 j u r i s d i c t i o n . 

16 MR. BRANCARD: . Right. The recent case 

17 w i t h the Supreme Court deal i n g w i t h t h e . r u l e s t h a t were 

18 passed at the end of the l a s t a d m i n i s t r a t i o n d e a l t 

19 d i r e c t l y w i t h t h i s , issue. And i t ' s sort of a sense t h a t 

20 once you send something over t o the s t a t e record center, 

21 you may lose c o n t r o l e f f e c t i v e l y , and the records 

22 a d m i n i s t r a t o r r e a l l y has no op t i o n but t o p u b l i s h t h a t 

23 r u l e . . 

24 That case- s o r t of l e f t open a l i t t l e opening 

_2-5 where-, f-o.r_ins-t.an.cje-, ha.d_t.he_Co.mmi.s.s.i.on_i.t.s-e.l.f_g.o.n.e_t.o 
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1 the records center i n enough time before they sent the 

2 p r i n t i n g of the Register and asked t o withdraw the r u l e , 

3 whether the records a d m i n i s t r a t o r could have done t h a t . 

4 I don't know. But the records a d m i n i s t r a t o r doesn't l i k e 

5 t o change anything once they get i t . 

6 MR. FELDEWERT: I s the r u l e normally sent 

7 f o r p u b l i c a t i o n before the time frame has run f o r 

8 reconsideration? 

9 MR. BRANCARD: That's a good question. 

10 MS. GERHOLT: That i s a good question. 

11 MR. FELDEWERT: That's why I'm a l i t t l e 

12 b i t s u r p r i s e d t h a t t h a t occurred. My assumption would be 

13 t h a t i t wouldn't go f o r p u b l i c a t i o n u n t i l the time frame 

14 has run f o r any r e c o n s i d e r a t i o n of the -- I mean t h a t , as 

15 a matter of e i t h e r p o l i c y or perhaps law, i t wouldn't be 

16 p r o p e r l y sent f o r p u b l i c a t i o n u n t i l the time frame has 

17 run f o r any r e c o n s i d e r a t i o n of the i n i t i a l order. 

18 And I'm wondering i f t h a t gives us any 

19 f l e x i b i l i t y here. That's more of a thought of mine. I 

20 can't say i t ' s a product of any research. 

21 . M R . BRANCARD: That's probably not a bad 

22. idea. I t h i n k the r e c o n s i d e r a t i o n s t a t u t e t h a t the 

23 Commission has i s g e n e r a l l y d i r e c t e d toward a d j u d i c a t o r y 

24 matters, not only considering rule-making. But you could 

_2.5 take._the_s.ame_po.si-t.i.on„f-or_ 
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1 days before you submit something over t o the Register. 

2 One t h i n g t h a t I've always advised boards and 

3 commissions i s to,- a f t e r a rule-making hearing, give the 

4 Chair and whoever i s working on prepa r i n g t h a t r u l e f o r 

5 p u b l i c a t i o n some leeway t o c o r r e c t any t e c h n i c a l mistakes 

6 i n the r u l e p r i o r t o p u b l i c a t i o n . That's not the k i n d of 

7 t h i n g you n e c e s s a r i l y need t o go back t o hearing t o do. 

8 And i n f a c t , there's an AG o p i n i o n about t h a t 

9 from many years ago t h a t says, yes, you can do t h a t . 

10 You're not j u s t s t r u c k w i t h whatever s c r i b b l e s you. have 

11 at the time of the hearing. You can make i t look nice 

12 . and co r r e c t grammatical mistakes and wording mistakes, et 

13 cetera. That's another reason t o c a r e f u l l y proofread 

14 something before you submit i t t o the s t a t e records 

15 center. Because once you submit i t , you've l a r g e l y l o s t 

16 c o n t r o l of t h a t r u l e . 

17 CHAIRMAN BAILEY: And the t i m i n g on t h i s 

18 was t h a t we submitted i t t o the records center, and 

19 before p u b l i c a t i o n was when we discovered the problem and 

20 the D i v i s i o n entered i t s a p p l i c a t i o n . 

21 MR. BRANCARD: Right. I t ' s c l e a r from the 

22 Court deci s i o n t h a t the D i v i s i o n would not have the 

23 a b i l i t y t o go t o the records center and say, "Stop." 

24 Because t h a t ' s e x a c t l y what happened i n the case t h a t ' s 

2 5 i n f r o n t of the Supreme Court. You had a r u l e from the 
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8d8e7d68-63a7-43b5-adab-3a91 ac7eeb28 



Page 138 

1 Environmental Improvement Board and you had the 

2- Environmental Department and Governor running t o the 

3 records a d m i n i s t r a t o r saying, "Stop." And the Court 

4 said, "They don't have the a b i l i t y t o do t h a t . " 

5 But had they g o t t e n the Environmental 

6 Improvement Board t o meet i t s e l f during t h a t p e r i o d , the 

7 Court never addressed whether they could then, i f there 

8 was enough time before. 

9 And the record center claims t h a t they have 

10 l i k e a two-week lead time t o p u b l i c a t i o n . But they s o r t 

11 of claim t h a t once you get w i t h i n a week, i t ' s too l a t e , • 

12 because they set the presses and nothing can change. 

13 COMMISSIONER BALCH: Can the D i v i s i o n 

14 a d m i n i s t r a t i v e l y a l l o w people not t o do t h a t w h i l e we're 

15 f i x i n g t h i s ? 

16 CHAIRMAN BAILEY: I t ' s already been 

17 published i n t h i s case. 

18 COMMISSIONER BALCH: Right. But I mean 

19 w i t h the published r u l e , i s i t possible f o r the D i v i s i o n 

20 t o not make t h i s a burden while we f i x the problem? 

21 CHAIRMAN BAILEY: I t h i n k you've already 

2 2. addressed t h a t . 

23 MS. GERHOLT: Commissioner Balch, the 

24 D i v i s i o n has addressed t h a t . We have sent n o t i f i c a t i o n 

_2.5-_, to_our_di.s.tr_c±_o±f±c.e.s_a 
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1 given what the i n t e n t was. The i n t e n t was not t o place 

2 t h i s e x t r a burden on operators. The i n t e n t was t h a t 

3 p r i o r t o doing anything, you needed t o have approval f o r 

4 i t . And we, u n f o r t u n a t e l y , included a p p l i c a t i o n f o r a 

5 permit t o d r i l l , not r e a l i z i n g t h a t the BLM used t h i s 

6 other form. So we've informed d i s t r i c t o f f i c e s as t o how 

7 they need t o proceed. 

8 I believe NMOGA has been contacted. I have a 

9 vague r e c o l l e c t i o n t h a t I spoke t o Mr. Feldewert about 

10 t h i s issue. So we are working w i t h operators, and we do 

11 have -- we are not -- we're doing our best, but we need 

12 t o get t h i s amended as q u i c k l y as pos s i b l e . 

13 CHAIRMAN BAILEY: What i s the quickest 

14 t h a t we can get i t on the docket? 

15 MS. GERHOLT: I would have t o t u r n t o 

16 Ms. Duran-Saenz, because i t does r e l a t e back t o the New 

17 Mexico Register because of the n o t i f i c a t i o n requirement. 

18 MS. DURAN-SAENZ: We have t o allow at 

19 l e a s t 10 days f o r i t t o be published i n the New Mexico 

20 Register or noti c e of hearing. But we have the 

,21 requirements of n o t i c e f o r a re g u l a r meeting," and I 

22 believe t h a t ' s a 20-day n o t i c e t h a t we have t o give the 

23 p u b l i c . And then we also have t o p u b l i s h i n a newspaper 

24 of general c i r c u l a t i o n , and they have t h e i r own s p e c i f i c 

2.5 t i m e l i n e . So at a minimum, 30 days. 
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1 CHAIRMAN BAILEY: Our next Commission 

2 hearing is? 

3 MS. DAVIDSON: March 27th. 

4 MS. DURAN-SAENZ: I t h i n k we've passed the 

5 New Mexico deadline. The e a r l i e s t I b e l i e v e would be i n 

6 A p r i l . 

7 CHAIRMAN BAILEY: I t would be A p r i l , 

8 because Mr. Brancard i s going t o t e l l us about l a t e s t 

9 developments on the A p r i l hearings. 

10 COMMISSIONER BALCH: Okay. 

11 CHAIRMAN BAILEY: Okay. Why don't we t r y 

12, to have the rule-making f i x i n A p r i l ? 

13 MR. BRANCARD: I t h i n k e s s e n t i a l l y what 

14 you're saying, Madam Chair, i s you want t o t r e a t t h i s 

15 p e t i t i o n f o r re-hearing as a p e t i t i o n f o r a new 

IG rule-making? 

17 (MR. SCOTT: ) The' D i v i s i o n would move t o 

18 have t h a t be, when the a p p l i c a t i o n i s considered, a 

19 p e t i t i o n f o r rule-making. 

2 0 MR. BRANCARD: But t h a t means t h a t you've 

21 got t o come up w i t h a n o t i c e r e a l f a s t . 

22 • "•MR. SCOTT;. '- Yes . 

23 ' MR. FELDEWERT: Would t h a t allow the 

24 Commission then t o consider i t on the March 27th docket?-

25 : CHAIRMAN BAILEY: No, because they say 
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1 we've missed the date f o r f i l i n g w i t h the New Mexico 

2 Register. 

3 MR. FELDEWERT: I see. 

4 MR. BRANCARD: I t only publishes twice a 

5 month. 

6 COMMISSIONER BALCH: A p r i l would be the 

7 next hearing, unless we had a s p e c i a l meeting. 

8 CHAIRMAN BAILEY: That's t r u e . But I 

9 t h i n k w e ' l l have p l e n t y of time i n A p r i l . 

10 MR. BRANCARD: Then I need t o r e w r i t e your 

11 order t o i n d i c a t e we're r e j e c t i n g re-hearing. We are 

12 approving i t as a p e t i t i o n f o r rule-making. 

13 CHAIRMAN BAILEY: Okay. And I w i l l sign 

14 on behalf of the Commission. 

15 MR. BRANCARD: A l l r i g h t . 

16 CHAIRMAN BAILEY: Can I get your approval? 

17 COMMISSIONER DAWSON: I approve. 

18 COMMISSIONER BALCH: Absolutely. 

19 MR. BRANCARD: I don't know i f the 

20 Commissioners are f a m i l i a r w i t h the proceeding t h a t ' s 

21 going on i n the courts now r e l a t e d t o the P i t Rule 

22 rule-making. 

23 Back on January 9th, the O i l & Gas 

24 • A c c o u n t a b i l i t y Project f i l e d a p e t i t i o n f o r a w r i t of 

_2„5 p r o h i b i t i o n w i t h the D i s t r i c t Court. This k i n d of 
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1 REPORTER'S CERTIFICATE 

2 

3 

4 I , JACQUELINE R. LUJAN, New Mexico CCR #91, DO 

5 HEREBY CERTIFY t h a t on February 23, 2012, p r o c e e d i n g s i n 

6 t h e above c a p t i o n e d case were t a k e n b e f o r e me and t h a t I 

7 d i d r e p o r t i n s t e n o g r a p h i c s h o r t h a n d t h e p r o c e e d i n g s s e t 

8 f o r t h h e r e i n , and t h e f o r e g o i n g pages a r e a t r u e and 

9 c o r r e c t t r a n s c r i p t i o n t o t h e b e s t o f my a b i l i t y . 

10 I FURTHER CERTIFY t h a t I am n e i t h e r employed by 

11 n or r e l a t e d t o nor c o n t r a c t e d w i t h any o f t h e p a r t i e s o r 

12 a t t o r n e y s i n t h i s case and t h a t I have no i n t e r e s t 

13 whatsoever i n t h e f i n a l d i s p o s i t i o n o f t h i s case i n any 

14 c o u r t . 

15 WITNESS MY HAND t h i s 7 t h day o f March, 2012. 

16 

17 

18 

19 

20 

21 

22 

23 

24 

.2.5. 
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